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Xp.  b)  What  Thing  will  help  an  trroi: 

In  what  Gafe  a  VerdiSl  will  help  it. 

^'In  A£tions  wherein  Baron  'and  Feme  arc  Parties.] 

[i«  TN  an  a£iion  againft  baron  andfeme^  if  i}^^  phtntiff' declares  Sty.,)49« 

-*•  that  they  dixenmt  of  the  plaintiff  certain  fcandmous  words  **'f^-     ^^ 
y«fA  a  day  and  year  %  if  the  defendants  plead  not  guilty^  and  the  cher  ▼.  t)^- 
yiTj  find  the  baron  guilty^  butfinA  the  feme  nbt  guilty  ;  in  this  cafe  chard,  S.  1?. 
the  plaiitfifFfliall  have  judgment ;  iqv  though  the  words  by  the  jjjl'jf^^', 
baron  and  feme  could  jpot  be  jointly  fpoke^  inafmucti  aslhey  h^ve  to  i>e  s.  c. 
tw6  mouths,  and  the  fpeakihg  of  one  is  not  the  fpeaking  oiF  the  , — -^^^^^-^ 
•other,  fo  that  it  (hall  be  intended  that  they  (♦)  fpote  the  words  *  ^^'-  78». 
feverally  at  the  fame  time,  in  which  cafe  the  B£^ion  ought  not  to  ^      ^    "^ 
have  been  brought  againft  both,  inafmuch  as  if  they  had  been 
both  found  guilty,  there  ought  to  hive  been  two  judgments,  fci- 
licet,  one  againft  the  baron  and  feme,  and  the  other  againft  the 
baron  only,  which  is  not  to  be  fuftered  upon  one  writ ;  and 
therefore  i/ the  plaintiff  had  demiirted  upon  this  declaration^  thishhd 
not  been  good^  yet  when  thefefiu  is  found  not  guilty  therk  need  be  but 
enejudgment^  fcilicet,  againft  the  barony  ahd  therefore  the  verdifl 
hath  made  this  good,  ind  fo  the  plaintiiF  (hall  haVe  judgment 
againft  the  baron.  ] 

[2.  In  an  a£Hon  of  battery  hy  baron  and  feme  for  the  battery  Br.  iriif, 
ffihe  baron  and  feme ^  and  upon  not  guilty  pleaded  the  defendants  P^'^^-c*t^> 
tire  fmnd  guilty  of  the  battery  ofboth^  -asA  fever al  damages  affeffed\  bV.  Baron 
in  this  cafe  the  writ  (hall  abate  as  to  the  battery  of  the  baron,  be-  and  Feme, 
caufe  the  ferae  cannot  join  with  her  huft>and  for  the  battery  of  P^'^4»  c^tet 
the  hulband,  but  the  baron  and  feme  (hall  have  judgmeht  for  the  Br.  Tref* 
battery  of  the  feme,  for  it  is  but  one  judgment.     9  £.  4.  ^i.  b.  pafs,  pi. 
adjudged  per  Cur.]  Tzl'^ 

FitJh.Bripf, 

fl'  177-  atet  S.'C. S.  C.  cited  »  Vent.  19.  per  Cttriam,  PaCcIu  %\  Car.  2.  C.  B.  and  judf 

Beat  accordingly. 

Vol.  X.  B  3,  trefpafs 


I  (i^trot. 

ft  Mod.  66.       3,  Trefpafs  for  ^^tt&  i7»i  battery^  and  woUniing  of  the  tatdH 

aftcordi™^*^  J«^af/>;«/.     Upon  not  guilty  pleaded  the  ^erdiSl  wasj  as  to  the 

and  judg-  '  tvj/ey  guilty j  ^  quood  rejiduum  not  guilty.     It  was  moved  in  arreft 

jnentfor.the  ofjudgmcnt,  that  the  baron  and  feme  could  not  join  in  an  a£i:ion 

plaintiff.      ^f  trefpafs  for  beating  them  both  ;  that  there  is  nothing  found  as 

to  the  beatine  of  the  hufband,  and  fo  an  imperfect  verdt6i;  for 

the  quoad  refiduum  (hall  extend  only  to  the  other  trefpafles  done 

to  the  wife  which  goes  to  b^th  points.     But  the  whole  Court 

were  of  an  opinion,  that  the  verdiSi  cured  this  mijiakt  in  the  aSfion^ 

a  Vent.  29.    Hockett  v.  Stegold. 

C    *   J  (P.  b)  What  Things  will  hel/>  an  error. 

Pleading. 


[i.     A  man  fhall  never  have  a  writ  of  error  for  fuch  thing  of 
'^  which  he  might  have  had  advantage  by  plea  in  the  a£lion, 


Br.  Error, 
pi.  34.  cites 

Ver  Holt      and  did  not  take  it,  if  it  does  not  appear  of  record.     3  H.  4.  6.  b.] 
Ch.  J. 

Show:  170.  in  Cafe  of  CoaoT.  Bowles.  And  Ibid.  171.  cites  48  E.  3.  Wafte  a^inft  a  guardian, 
and  pending  the  plea  he  fliews  that  the  plaintiff  was  an  infiant.  Rciblved  it  was  too  late.  So  when 
one  of  age  appears  by  guardian,  and  the  other  party  admits  him  fo  to  appear,  ho  is  thereby  con^ 
clbded,  becaufe  he  has  admitted  htni«fo  to  appear  cites  17  E.  3.  2Cr 

Br.  Error,  [2.  j/s  if^cjberijfwho  retumr the  panel  in  an  affifeti/^x  bro" 
s'c*and"  *^^^  ^^  *'^  ^i^^^  wiom  the  ajsfe  paj/edy  if  he  docs  not  challenge 
fo  if  he  had  the  array,  no  writ  of  error  lies  for  this.     3  H.  4.  6.  b.] 

impanneU 

le^lthe  brother  of  the  plaintiff;  per  Rede. 

Br.  Error,         [3,  The  fame  law  if  no  hundredor  was  in  the  paneL     3  H.  4* 

pi.  34.  cites  g    K  -I 
by  Freilby. 

Br.  Error,  [4,  So  if  an  aifionht  brought  in  three  villsy  and  the  bailiff^ of  th€ 
pl.  ^4.  cites  jranchife  returns  the  whole  panel  wher^  the  Jheriff  ought  to  have  re^ 
Jitzh.  Er.  turned  party  fcilicet,  out  of  one  town  ;  if  the  party  does  not  chal« 
for,  pi.  58.  lenge  the  array,  for  this  caufe  he  (hall  never  haTe  a  writ  of  error 
•ites  s.  c.  thereupon.  3  H.  4.  6.  b.  nor  ihall  he  in  reverfion  have  it  by 
the  ftatute.  ] 

[5.  If  a  man  lofes  in  an  aSfion  in  the  Court  ef  ancient  demefne^  he 
-  cannot  ajjign  it  for  error  that  it  was  franifee ^gzm&  his  affirmance 
of  the  jurifdi£lion  by  pkading  there.     18  H.  6.  28.  b.3 

[6.  If  an  alien  brings  a  real  d^ion  as  heir  to  J.  S.  againft  ano-^ 
ther,  and  recovers,  the  defendant  cannot  ai&gn  for  error  that  he 
was  an'  alien  born,  inaimuch  as  he  did  not  take  this  exception  in 
the  firft  action.     18  £.  i.'lib.  par.  23.  b.  24.  adjudged.] 

[7.  fyhere  the  Court  ex  officio  ought  to  abate  a  writ  without  mo* 
iion  of  the  pariy^  as  for  falfe  Latin  in  the  original,  if  the  party  does 
not  take  exception  to  the  writ,  yet  he  may  have  a  writ  of  error  ^ 

but 


^iMenuife}t  is  if  the  Court  ought  not  to  ahato  thi  ti/rii  Xvfthout . 
txciptUn  of  tbi party,     3  H.  4/7. j 

[8.  If  a  wnt  be  abateabU  and  the  defendant  does  not  take  ad-  J^  matters 
Vantage  thereof,  but  plead  to  tbe  a£iion^  and  after  judgment  is  gi-  j^rrthc*** 
ven  againft  him  he  mall  not  have  a  writ  of  error  thereof,  for  he  writ,  i^not 
hath  affirmed  the  writ  by  his  plea.     29  AflT.  35.]  pleaded  in 

abaceiiMntf 
bo  advantage  cin  be  t&ken  of  it  by  error  \  but  otherwife  where  it  is  after  the  writ^  fuch  things  nuy  b« 
alfigned  for  error;  per  Eyre  J.    Show.  169*  Trin.  1  W.  *  M.  Coan  ▼.  Bowles. 

[9.  As  in  a  ravijbment  of  ward  at  common  lawy  if  the  writ  be  ^f*  ^"^'» 
•  that  he  raputt  the  Ward^  where  it  ought  to  be  cepit  ii  abduxitj  and  Ji^sV  C, 
the  defendant  pleads  to  the  adion,  and  after  Judgment  is  given 
againft  him  he  (hall  not  have  a  writ  of  error,  for  he  hath  affirmed 
the  writ  by  his  plea.     29  AiT.  35.  adjudged.] 

[lO»  If  z  woman  brings  a  writ,  and  pending  this  t^kes  hufband^  C     3      1 
and  afier  (*)  bath  judgment  againjl  the  defendant^  who  did  not  ^ 
plead  this  in  abatement,  he  (haU  not  have  a  writ  of  error  thereof,  ♦  Foi.  783. 
becaufe  the  writ  Mras  but  abateable,  and  he  might  have  pleaded  it,  ^    -y  '^ 
and  therefore  he  hath  f  paffed  the  advantage.     19  AiT  8.]  '^'  ^"^^* 

cites  S.  C. 
^  Carth.  12^.  in  Cafe  of  Goto  ▼.  Bowles.^— 'If  a  feme  covert  brings  a^ion  as  feme  fole,  anddefen« 
dant  pleads  in  bar,  he  (hall  never  afiign  this  for  error.  If  ihe  nnkes  attorney  this  wiU  not  be  affig ncl 
liar  enor  i  per  Holt  Ch.  J.   Show.  171.  Trin.  2  W.  ft  M. 

[11.   In  a  writ  of  entry  fur  diffeiftn^  if  the  original  writ  Wants  F-  ^-  B. 
thefe  words  quam  clamat  ejfejus  ^  hdtreditatem  Juam^  and  the  te-  ^^ij^}^ 
nant  admits  tbewrity  and  pleads  to  the  affion^  analofes^  he  ihall^iot  the  Engilih 
affign  this  fault  in  the  writ  for  error,  becaufe  he  admits  the  writ  e<iitioo, 
good  by  his  plea.     Fitzh.  Natura  Brcvium,  21  E.J  Jl*"!^?; 

S.Jitxh. 
Error  4. 7  H.  6.  39.  Matter  in  fa£l  muft  be  pleaded,  and  flull  not  be  aifigned  for  error.  8  E*  4. 
79.  By  Pigot  an^  Choke  in  jointenancy,  general  tenancy,  mifnofmer,  taking  of  hufband  pendant 
the  writ,  and  the  like*  which  prove  the  writ  abateable,  there  if  the  party  plead  other  matter,  and 
admits  the  writ*  he  (hall  not  have  error  ;  Contra  of  death  or  other  6iing»  which  proves  the  writ 
abated. 

[12.   £9  in  2l  writ  of  detinue  of  charters  concerrtine  land,  if  the  See  (M.  b) 
plaintiff'  in  the  count  does  notjbew  the  certainty  of  the  kind^  if  the  de-  ^^^^  ^^'  '• 
fendant  admih  the  count  good,  and  pleads  to  the  a£lion^  and  lofes^ 
he  (hall  not  affign  it  for  error,  becaui'e  he  admits  the  count  good. 
Fitzh.  Natura  Brevium  2  f .  but  qujere,] 

[13.  /«  an  ajjife  againjl  A.  xhcy  plead  fever al  pleas ^  and  accept  fc'^  Br*  Error, 
veral  tenancies^znd  the  demandant  accepts  B*  for  his  tenant^  if  it  be  ^'^^^J^ 
inquired  of  tbe  pleas  before  it  be  inquired  of  the  tenancies^  the  deman-  r\tzh.  Af- 
dant  may  affien  it  for  error  notwithftanding  his  own  acceptance,  fife,  pi.  48. 

,iH.4.68.J  .  «""*•*=• 

[14.  A  man  may  affign  for  error,  that  after  a  juror  was  drawn  Br.  Error, 

upon  bis  cballengcj  that  the  fame  juror  was  after /worn  upon  the  \\l}'T^ 

talesy  yet  he  might  have  oufted  him  by  challenge.at  the  trial.  24.contn» 

Vide  for  this  1 2  H.  4.  24.  ]  «hat  w«».ef* 

.    ■  a  juror  It  ^ 

dnvm  out  upon  venire  fadat,  and  returned  again  upon  a  talcs,  that  thla  ii  not  error>  by  the  beft  opW 
Ubo,  if  the  jurypaflet  without  chaUcoge. 

B  »  [15.  If 


3  '    *W?iMf» 

Br.  t  frof,        [  1 5 .  If  a  ivrh  be  o  Jtf //rf  /« iim;  by  a  matt  if  effaB^  itnd  the  fartf 
cites  sVc    ^^l^^  ^^^^  abated  it  by  plea  and  das  not^  but  judgment  paflc9 

againft  him,  yet  he  may  alCgn  it  for  error.     19  AiT.  8.] 
Br.  Error,         [16.  >/>  if  a  Writ  be  brought  againft  ttv$  j^intenants^  and  after  • 
tiies  S^C.     *'''  ^''^'  *"^  fifxcr  judgment  is  given  againft  them^  though  the  furvi- 

vor  might  have  abated  the  writ  by  the  death  of  his  companiony 

yet  it  is  error  and  not  helped  by  this,  becaufe  the  writ  was  abated 

in  fadlby  his  death.  19  AiT.  8.] 
Br.  Error,  [[j  7.  If  a  writ  ofmeffu  is  brought  againft  two  coparceners  of  one 
pi.^7.  citgs  jj^jj^gify^  and  after  one  dieSy  and  sSter  judgment  is  given  againft  tbem^ 
bee  (s)  fu.  the  non- pleader  of  the  death  by  thtfurvivor  (hall  not  help  the  er* 
pra,  pi.  3.  ror,  but  he  and  the  heir  of  the  other  which  is  dead  may  ajjignitfor 
^'  ^'  error y  becaufe  the  writ  was  abated  in  fa£t  by  his  death.     19 

AfT.  8.  adjudged.] 
:  Roll.  Rep.  18.  Error  of  a  judgment  tn  a  quare  impedity  becaufe  it  is 
^p'?'?'  brought  againft  the  btjhop  and  the  incumbent  without  naming  the 
thatthe  patron  in  the  writj  who  was  averred  to  be  alive ;  It  was  faid  that 
writ  (hall  this  peradventure  had  been  a'good  plea,  if  it  had  been  pleaded  in 
'Tb***th****'  abatement  of  the  writ,  for  nodiing  fliall  be  affigned  for  error  but 
judges  ex^of-  that  which  proves  it  to  be  abated  in  hStOy  but  in  regard  the  defen^ 
[  4  ]  dant  had  pleaded  over  in  bar^  be  has  relinquiftted  his  plea  to  the  wrif^ 
iiciowithout  and  fhall  not  now  take  advantage  of  the  fame.     Cro.  J.  650.  pL 

r5o6.  511!'        19*  There  is  a  diverfity,  when  it  appears  to  the  Court  that  the 
s.  c.  ad-     writ  itfelf  is  vicious^  tliere  it  is  ipfo  fa£io  voidy  and  the  judgment 
judged.        given  thereupon  is  errpneous  j  but  if  the  Court  ought  to  be  afcer^ 
tabled  by  matter  dehors  that  it  is  ill,  and  the  defendant  does  not  in^ 
form  the  Courty  but  pafTes  it  over  and  pleads  in  bary  this  is  not  er- 
ror^ faid  arguendo,  Palm.  309.  in  Cafe  of  Thornton  v.  Savil,  cites 
i6  E.  4.  4.  22  E.  4.  54-  or  b.  and  ji  Rep.  52.    For  the  Court 
regards  the  conclufion  of  the  party  if  it  be  to  the  writ^  ot  m  bar^ 
and  cites  36  H.  6.  17.  40  E.  3.  9. 

20.  Writ  of  error  from  the  Court  of  Ely  of  a  judgment  in  treC- 
pafs  ;  the  record  certifyed  fet  forth  zfummons  fuch  a  day,  return^ 
able  the  fame 'day  generally  \  and  a  return  the  fame  day  of  a  fummo* 
neri ;  and  thereupon  an  attachment  and  a  return  the  &me  day  of 
a  nil,  and  then  a  capiat  returnable  the  fame  day  y  and  thereupon 
the  defendant  brought  in  in  cufiody^  declaration  pleay  demurrer  and 
judgmfent,  writ  of  enquiry  executed  and  returned,  and  judgment 
finaly  all  in  a  day.  It  was  rcfolved  tlie  omitting  to  take  advan« 
tage  of  it  then,  but  pleading  ofvery  cujred  it  j  for  he  might  have 
demanded  judgment  whether  he  ought  to  be  put  to  anfwer  upon 
the  capias,  the  return  of  the  pone  being  not  yet  out.  la  Mod.  523. 
'li^.  1 3  W.  3.  Bidolph  v.  Veal. 

21.  One  (hall  never  take  advantage  of  an  error  infaffy  where> 
he  had  an  opportunity  of  pleading  it ;  that  is,  if  it  be  fuch  an  er^ 
ror  in  faft  as  does  abate  the  uriV;  and  if  it  be  fuch  an  er- 
ror in  fa£l  9S  does  happen  afier  the  time  of  pleading  is  outy  thea 
the    w^y  is  to  bring  an   audita  querela  \    per  Holt    Cb*  J.. 


Ctror. 

zl  Mod.  689.  Hill.  13  W.  3.  in  Cafe  of  die  Cilv  of  Londan  v. 
Wood. 


(Q^b)    What  Thing  will  help  an  Error. 

Relation. 

[i,  lY  at  the  Grand  Cape  returned  the  tenant  wages  his  lawhf  at;^ 
^  torney  who  hath  no  warrant  of  attorney,  and  at  the  day 
when  he  ought  to  do  his  law  he  makes  default^  and  judgment  is 
given,  yet  the  want  of  the  warrant  of  attorney  continues  an  er- 
ror, becaufe  it  is  a  difcontinuance,     11  H.  4.  88.  b.] 

[2.  But  if  the  tenant  for  life  makes  default  afier  default^  and  he 
in  the  reverfion  is  received^  and  after  be  appears  by  attorney  that 
bath  no  warranty  and  after  mates  default^  the  want  of  the  warrant 
of  attorney  {hall  not  be  afligned  for  error,  becaufe  ^e  judgment  is 
given  upon  default  of  the  lejjee,     x  I  H«  4.  88.  b.] 

fj.  If  a  verdict  be  quafhahU  for  the  mi/behaviour  ofihejury^  as  See  tit. 
for  the  receiving  evidence  of  one  part  after  departure  from  the  1q^\  ^ 
bar,  which  was  not  given  in  evidence  at  the  b^r,  if  this  be  not  15, 16. 
Ihewed  in  arreft  of  judgment  no  advantage  can  be  taken  thereof  S*  C-  *^ 
in  a  writ  of  error,  for  (*)  this /hall  not  be  examined  after  jadg^   j^      *      ^ 
ment.     Mich.  40|  41  El,  B.  R-  between  Groves  and  Short  ad-   ^   «>>*  7^4-^ 

judged.]  the  notes 

,       A        '    ,      ,         ,  there. 

4.  Error  on  %  judgment  in  an  inferior  umrtj  in  indebitatus  af  £      5     3 

Jumpfitfor  400  /.  the  jury  find  damages  to  300  /.  and  judgment  is 

accordingly  quod  recuperet  300  /.  aruino  eat  fine  die^  as  to  the  refl\ 

oon  allocatur;  becaufe  in  cafe\  otherwife  if  it  had  been  debt.  2 

Show.  92.  pi.  86*  Hill.  31  Sc  32  Car*  2.  B.  R.    Holton  v.  Crofu 

(R.)b    Releafc  of  that  which  will  make  Error. 

[Damages.'] 

£1.  TN  a  vnit  of  annuity  the  parties  are  at  iflue,  and  it  is  found  aBuift.  ,  . 
■*•  for  the  plaintiff,  but  the/ttf7  did  not  afjefs  any  damages  or  *^2;^2^ 
tofts^  and  after  the  plaintiff  releafidthe  damages  and  cofls^  and  upon  s.  c?an<j  * 
this  had  judgment,  this  judgment  is  not  erroneous  becaufe  the  judgment 
platntifFhath  releafed  his  damages  and  cofts,  which  is  for  the  be-  ^^V^l^* 
nefit  of  the  defendant.     Co,  11.  Bentbam  56.  adjudged.]  [hat  fo^is  8 

Rep.  Bee- 
chcf*i  Cafe.  Roll.  Rep.  8t.  pt.  40.  Rent  v.  Marih,  S.  C.  and  judgment  aArmed. 

-w  m  #k  ^  a  ■  -  *•  ^^  '^^t-  %        •         -.•  CP'  e%-.        lit-  *         J A      ^  *•_  •  ^ 


Jenk.  iS6.  pi.  30.  cites  S.  C.  The  plaintiff  ihall  have  judgment  for  the  annuity  for  two  reafon*; 
this  relcaie  (hall  be  ucderftood  to  bel^ibre  the  verdid,  and  a  writ  of  errar  does  not  He  for  the  defen» 
4ancin  this  cafe  ;  for  (he  releafc  is  for  his  advantage.  Adjudged  and  afHrmed  in  error.-^— If  this 
teicafe  had  not  been,  the  Court  ez  officio  fhould  reverfethe  judgment  on  a  writ  of  error  brought  by 
th«  defcadaot ;  for  damans  and  cofts  aredue  as  well  as  the  annuity.    Ibid.  'See  inirii  pi.  7. 

B  3  [2.  la 


5  ^SVtOt^ 

See  Sninj.       r^.  Jn  a  writ  of  if*/  for  loo  1.  againfl  mt  exicutor^  if  the  plaifi« 

\i^cJ!%\    ^'tf  ^^««'^  "A^  ^«  obligation  far  9Q  /.  tf«^/  «^0»  tf  mutuatus  by  die 

Puppa  V. '    teftatoryir  20  /.  and  upon  the  ifiiie  thtjury  find  for  the  plaintiff 

Mayo,  and  in  the  whoIc,  and  aj/e/s  damages  intin^  where  it  appeared  no  adlion 

ttwittSere.  '^X  againft  the  executor  upon  the  mutuatus  of  the  tcftator  ;  yet 

if  the  plaintiff  relea/es  the  20  s.  and  all  the  damagiSy  and  hath  judg^ 

ment  for  the  refidue,  this  judgment  is  not  erroneous.    Pafch.  37 

El.  B.     AJhforfs  Cafey  per  Curiam.] 

Jenk.  4^88.        [j.  In  trefpafsy  if  the  plaintiff  counts  of  damages  to  40  L  and 

•djudge^d^'  theyary  /<wr  damages  to  49/.  if  the  plaintiflF  releafes  the  overplus^ 

andaffirmed  fcilicel^  the  9L  and  hath  judgment  for  the  refidue,  the  judgment 

in  error.       js  not  erroneous.    Co.  10.  Robert  Pilford^  115.  b.  adjudged^ 

CrS  L^        [4.  In  an  eje^iomfirma  of  land  fef  ae  libertate  pifcariae  for  free 

146.'  at  the  fifi^t  which  is  not  good  for  that ;  if  the  jury  find  for  the  ];JaintifF 

end  of  si.     and  tax  damages  intire^  and  after  the  plaintiff  r^i^^j  all  the  da^m 

147T1.4?   ^^-g"'*  ^"^'^*^j"^g"^c"^  for 'he  land  only ;  this  judgment  is  not 

Hill.  4  }ac.  erroneous,  though  be  cannot  properly  releafe  the  damages  for  the 

B.  R   Mo-  fifhcry  where  there  are  none,  for  he  may  as  well  pray  judgment 

Moibewr,     ^"^^  *^  refidue,  and  not  for  this,  and  relinquifh  the  damages'* 

S.  p.  ad-      HilL  4  Jac.  B.  R.  between  FretzviUe  and  AtulUneux^  adjudged.] 

jtidged  in 

an  cicdmcnt  of  an  houfe  and  lands,  and  of  a  free  fiflierj. 

Sy  Dode!*        [5-  So  in  an  ejeHione  cuflodia  i^  hsereiisy  where  it  does  not  lie  of 
ridge  J.        the  cuf^ody  of  the  heir^  but  of  the  land  only,  and  the  jury  found 


sRolLRep.  for  the  plaintiff,  and  gAwt  damages  intire\  yet  the  plaintiff  may 

ment  of  the  lana 
L  369.  adjudged 


V^'^r^  1  ^^^^^^^^^  'h^  damages  and  cofts  and  have  judgment  of  the  lana 

s.  C  cited    ^^y^  ^^'^  ^^'^  ^'^  ^'^^  ^^  erroneous.    D.  22  ] 
li  Rep.       Cliffords  Cafe.] 

130.  b. — II 

Rep.  56.  a.  cites  S,  C  S.  C.  cited  by  Doderidge  }.  %  Bnlft.  2S.— — ^ce  (U.  b)  pi,  2.  S.  C. 


*  Bulft.  z8.       ^6.  So  in  an  ejeSlione  fiVVRT^ofa  meffuage^  cottage^  and  tenement ; 
fud«ML-l     ''^^^  ^  found  for  the  plaintiff;  and  one  intire  penny  damage  gi- 
See  (li.  b)    ven  to  the  plaintiff  for  the  whole,  becaufe  the  eje£)ment  does  not 
uifra,pl.  3.  lie  fff^  tenement^  the  plaintiff  may  releafe  all  the  damages,  for  that 
it  is  intire,  and  have  judgment  for  all  the  landfaving  the  tenement^ 
and  this  (hall  not  be  erroneous.    HilK   10  Jac.  B.  R.  between 
Retorick  and  Chappel^  it  was  done  by  advice.  ] 
See  pi.  r.  [7.  In  a  writ  of  annuity  if  the  plaintiff  recovers  by  verdi£k, 

andfdic^        but  the  jurv  do  not  find  any  damages  to  the  plaintiff,  the  plaintiff 
notea  there,  may  before  judgment  releafe  the  damages^  and  have  judgment  to  re-- 
cover the  annuity,  and  this  releafe  of  the  damages,  though  none 
werefoundy  (ball  help  the  error.     Mich.  12  Jac.  B.  R.  between 
Bent  and  Marjh  adjudged  ;  but  there  they  feemed  alfo  that  this 
would  not  make  the  judgment  erroneous  without  the  releafe  \ 
quaere  this.] 
R»n.  Rep.        [8.  In  a  quate  impedit^  if  the  jiirygave  damages  and  cofts  wherg 
l*C  ^Id'wl  ^^^^^  ^^Z^^  '•  begivenf  for  that  the  fhtute  did  not  give  them,  and 
a^r.-^'  zhtx  judgment  is  entered  quod  nullo  babito  refpeiiu  of  the  cofts^  tho 
Ibid.397.     Court  awards  that  hejball  recover  the  damages  $  tnis  fpecia)  en- 


try,  ^cbout  any  releafe  of  the  cofts,  (hall  l^elp  the  error.    Pafch-  P^-.*|"^-  ^• 
14  Jac.  B.  R.  between  GrgngmndDsmq  adjudged  in  a  writ  of  Ijj  B^ui. 
error.]  1 7:^.  s.  c. 

and judg- 
ment affirmed. ^jfcak.  324.  pi.  36* 

[9.  If  a  hiUrfdfbt  be  brought  againjl  an  attorfiey  upon  three  ft-  e     ^      ^ 
vtral  Migations^  and  upon  demand  of  oyer,  it  appears  hj  the  condi*    Fol.  785.^ 
tlm  ofont  of  the  obligations,  that  the  day  of  payment  thereof  is  not  ^^^  '  g 
jet  corner  after  a  verdid  for  the  plaintiff  upon  conditions  per-  pi.205.Aj1* 
formed  pleaded,  and  Cofts  and  damages  given,  though  the  plaintifF  drews  v. 
cannot  have  judgment  for  this  obligation,  of  which  the  day  of  g  ^c^*^^ 
payment  is  not  yet  come,  yet  upon  his  releafe  of  cofts  and  da-  judged  ac. 
mages,  he  (hall  have  judgment  for  the  other  obligations.     Hob.  cordingiy ; 
240-    It  feems  he  need  not  releafe  the  cofts.]  thewn  were 

an  iatire  fum»  yet  by  the  count  it  appears  that  they  were  aa  fevenl  demands*  io  the  whole  fuit  is  noe 
faffified  by  the  plaintiff  himfelf;  fi»r  it  is  as  fevei'al  demands  and  fuics;  tamen  quaere  if  it  had  been  fo 

by  origina]. S.  C.  cited  Ai^  Saund.  286.— — S.  Ci  cited  Arg.  5  Mod,  213. S.  C.  cited 

fcr  Holt  Ch.  J.  a  Salk.  659, 

lO«  Quare  impedit  againjl  the  hijhop  and  two  others ;  the  hijhffp 
appearedy  and  the  other  two  not ;  and  the  plaintiff  prayed  writ  to 
the  bifhop  againft  them  by  their  default ;  et  non  allocatur  with- 
out makine;  title  ;  by  which  he  counted  againjl  the  bijhop^  which 
fervedfor  title  againfl  the  other  two^  quod  nota ;  and  the  bijhop 
pleaded  that  he  £dnot  claim  any  thing  in  the  patronage,  only  as  or^ 
dinarjj  and  demanded  judgment  if  without  fpecial  difturbance, 
&c.  by  which  ^at  plaintiff  would  have  releafedhis  damages  and  had 
execution^  and  could  not  have  ityfor  no  damages  are  taxed  in  certain ; 
by  which  it  was  recorded^  that  he  would  not  have  damages  ^  upon 
which  the  plaintifF  had  writ  to  the  bifhop.  Br.  Brief  al  Evefque, 
pi.  23.  cites  10  H.  6.  4. 

1 1 .  In  dower  Ac  jury  ajfejjed  damages^  as  in  cafe  where  the  huf- 

hand  died feifed^  the  which  dying  fetfed  is  not  found  by  the  verdiSi ;  in  [  '  7  ] 
which  cafe  it  was  faid  by  the  Court,  that  the  demandant  might  pray 
judgment  of  the  lands  and  releafe  damages^  or  the  demandant 'w^^y 
aver  that  the  hufband  diedfeifed^  and  have  a  writ  to  enquire  of  the 
damages  ;  quod  omnes  preenotar.  cdnceflerunt  Le.  92.  pi.  118. 
Mich.  29  &  30  Eliz.  C.  B.  Butler  v.  Ayres. 

12.  In  replevin  the  icienA.^.tit  avowed  for  renty  but  was  intitledto 
tioo  parts  only  thereof^  and  the  jurors  ajfejfed  damages  for  all  the 
rents  the  Court  held  that  the  avowant  cannot  have  judgment 
unlefs  he  releafe  the  damages.^  Mo.  281.  pi.  434..  Mich.  31  & 
32  Eliss.  C.  B.  the  9th  point,  in  the  Cafe  of  Battey  v.  Tre- 
villian. 

13.  EjeStione  firma  \  The  declaration  was  de  uno  mejfuagio five  3  ^c.  21 1. 
tenemintOy  and  Jour  acres  of  land  to  the  fame  belonging  ;  It  was  held,  ^^q^\ 
that  although  it  was  uncertain  for  the  mefTuage  or  tenement^  and  judged'ac-. 
that  land  cannot  properly  be  faid  to  belong  to  an  houfe,  yet  it  cordingiy. 
was  good  for  the  four  acres,  and  the  plaintifF releafed  his  damages, 

B  4  and 


and  bad  jodgmcnt  for  the  four  acres.    Cro.  E.   i8f«  pl«  8^» 
Trin.  j2  £liz.  B.  R.  Wood  ▼.  Pafne. 

14*  An  adion  of  ejeffnunt  brou^t,  imd  tfj6  tf  batt£ryAn  9ne 
writ ;  and  after  verdid  it  was  moved  in  arreft  of  judgment^ 
becaufe  the  battery  was  jcnned  with  the  ejedment.  llhe  ^- 
ftages  were f fund ffveralhfy  and  tbe  plaintiflFhad  releafedtbe  damages 
for  the  battery^  and  prayed  judgment  for  die  cjeAment ;  Winch 
held  the  writ  naught,  but  judgment  was  given  for  the  plaintiff 
notwithftanding.     Brownl.  335.  Hifl.*  16  Jac.  Bide  v.  SneHing. 

1 5.  Upon  a  verdiS  given  for  the  plaintiff  in  an  ejedione  firmae 
it  was  moved  in  arreft  of  judgment  that  the  eje&mtjft  is  laid  to  be 
tf  three  nuffitages  or  tenementSy  and  a  tefiy  which  as  to  the  mel^ 
fuages  or  tenements  is  uncertain.  Roll  Ch.  J.  faid.  You  move 
too  foon,  for  it  may  be  the  plaintiff  will  releafi  the  damages  as  t9 
the  meffuages  or  tefuments^  and  take  bis  judgment  only  for  the  tefi^ 
and  the  a£Uon  lies  well  enough  for  that.  Sty.  364.  Hill.  i652« 
Aihworth  v.  Sir  Thomas  Stanley. 

16.  In  ije£lmenifor"^ocyo  acres  ofwajie  inter  alia^  after  a  vec- 
di£t  for  the  pl^ntiff,  it  was  mtved  in  arreft  of  judgment,  that  em 
^jeilment  does  not  lie  for  wqftefor  the  uncertainty  what  it  means  ;  and 
of  that  opinion  was  the  Court ;  and  afterwards  the  plaintiff  r<* 
leafed  the  wajle  and  damages  and  took  judgment  of  the  rejidu^% 
Hardr.  57«P*»  3-  Pafch.  1656.  Hancock  v.  Price. 

17.  Trejpafs  vi  et  armis  for  taking  the  mare  ipjius  qsterentis^ 
nee  non  bona  U  catalla  fequentia^  viz.  and  fums  them  up,  but 
does  mi  fay  they  were  the  goods  ipfius  querentis  ^  and  thereupon  the 
defendant  demurs  ;  and  refolved  the  plaintiff  may  have  judgment 
for  the  mare,  and  releafe  the  adion  for  the  refidue.  Raym.  395* 
Trin.  22  Car.  2.  B.  R.  Cutforthay  v.  Taylor. 

18.  where  the  fum  demanded  depends  on  tbe  deed  itf elf ^  and  on 
nothing  extrinfical,  as  in  cafe  o(debt  or  covenant  to  pay  20/.  ^txp 
can  be  no  remittitur ;  for  the  variance  which  is  made  is  incon* 
iiftent  with  the  deed  on  which  the  duty  demanded  entirely  de* 
pends ;  otherwife  where  it  may  be  more  or  lefs  by  matter  /jr/riif  « 
fuk^  as  in  debt  for  renty  or  covenant  to  pay  fo  much  per  load  for 
every  load  of  wood,  and  that  he  delivered  fo  many  loads  and  an 
half,  and  reckons  for  the  half  load  ;  in  fuch  cafe,  if  more  be  de- 
manded than  is  due  it  may  be  remitted  ;  for  the  variance  is  nfit^ 
inconjiflent  with  the  deedy  and  as  the  plaintiff  is  to  recover  on 
trial  what  appears  on  evidence  to  be  due,  fo  on  demurrer  he  is  ta 
have  judgment  for  no  more  than  he  ought  to  recover,  and  m^y 
remit  the  reft  ;  per  Holt  Ch.  J.  2  balk.  659.  pi.  3.  Micb« 
\  Ann,  B.  R.  in  Cafe  of  Incledon  v.  Crips. 


(S.b) 


tnot. 


(S.  b)  •  What  Thing,  &c. 

Releafe  of  that  which  will  make  Error  and  Special 
Enfry  nuUo  babitu  refpe€tu,  &c« 

[!•  TN  an  action  of  Mt  for  lo/.  if  the  plaintiff' declares  upon  a  Sty- 17^* 
•■•  Uaje  for  yearsy  rendering  r^n/ at  certain  feafts,  and  concludes  ^'^'^^'^ 
6f  piia  10  /.  of  the /aid  rent  for  fuch  a  time^  ending  atfuch  a  feafts  by  3  judges, 
&c.  hi  brought  this  aSlion^  where  it  appears  by  the  declaration  itfclf,  contra  Jer- 
that  then  was  /^s,  wanting  of  the  10  /.  fo  that  the  rent  in  arrear  HirccITr 
amounted  but  to  9 1.  16  s.  and  thereupon  the  defendant  pleads  nil  faidf  that 
debet ;  and  upon  this  there  is  a  verdidt  for  the  plaintiff,  and  da-  no  judgment 
maees  and  cofts  given,  thouirh  the  demand  be  intire*  fcilicet,  of  e*'^l^*«^ 
10  h  and  It  appears  by  the  plaintilr  s  own  fnewing  that  he  had  no  in  Cafeof 
caofe  of  a£lion  for  the  whole  ;  yet  the  plaintiff  may  releafe  the  4.x.  Duppa  ▼. 
anddanuigesy  and  take  judgment  for  the  reft,     Mich.  1649.  be-  1^*7^ 
tween  Barber  and  Pomrey  adjudged  per  Curiam,  praeter  Juftice  Car  2?* 
Jermin,  this  being  moved  in  arreft  of  judgment.     Intratur  Hill.  w^«i«  the 
^A  Car.  Rot.  595.  B.  R-l  like  point 

»  ^^'*  -^  upon  de- 

murrer was 
arpied  aad  debated*  but  no  judgment  f  Weo.-— *S.  C.  cited  5  Mod.  1x4.  Arg.  and  fays  it  is  true  my 
Ld.  Ha]e  faid.  that  judgment  was  never  given  in  this  Cafe,  butobferves,  that  Ld.  Roll  cites  the  num. 

berroU  and  the  term,  when  it  was  entered. 12  Mod.  93.  S    C.  cited  by  Holt  Ch.  J.  and  fai4 

Id  be  good  law. -^—7  Mod.  88.  Mich,  i  Ann.  B.  R.  fays  the  roll  of  the  Cafe  of  fiarber  v.  Pome- 
toy  was  produced  in  Court*  and  the  judgment  appeared  to  be  entered  for  the  plaintifT,  and  that  the 

roll  is  Hill.  24  Car.  i.  Rot.  9^1. And  S.  P.  adjudged  accordingly  in  the  principal  Cafe  in  la 

Mod.  9i.  and  ^  Mod.  212.  Pafch.  8  W.  3.  B.  R.  Thwaites  ▼.  Lady  Afhfield. Comb.  36$.  S, 

C.  and  the  Court  conceived  that  the  plaintiif  might  enter  non  prof,  for  the  furplyfage,  and  take 
jodgmeotfor  what  wasrigbtf— 1 S.  P,  accordingly,  Vent.  49.  Mich.  21  Car.  a.  B.  R.  Anon. 


(T.  b)    JVhat  Thing  will  help  an  Error.  ^^Jcc '2) 

— See  Re- 

Releafe  of  that  which  will  make  an  Error.        ^"^• 

f  I.TN  an  adion  of  affault  and  battery  agatnfl  four  for  two  tref 

paffes  fuppofed  to  be  done  at  two  fever al  daysy  if  one  defendant 

pleads  not  gutlty  to  both  trefpafies^  and  another  defendant  pleads 

not  guilty  to  the  firft  trefpafs,  andjufiifie^  the  fecond  tref^zfs  by  the 

(ffault  of  the  plaintiff himfelf  and  the  other  two  defendants  plead  not 

guilty  as  to  the  firjl  trefpafs,  and  judgment  i^  given  againjl  thfm  by  non 

fuminformatusforthefecond  trefpafs  ;  and  upon  thefe  feveral  pleas, 

ieveral  iffucs  being  joined,  and  all  found  for  the  plaintiff -^  and  the 

jury  gave  40  J.  damages  for  ally  againjl  all  the  defendants^  and  alfo 

taxed  id.  damages  for  the  trefpafs  againjl  the  twoj  againjl  whom 

judgment  was  given  by  nonfum  informatusy  which  is  not  good  ;  yet 

if  Ac plaintiff'releafes  1  d.  damagesy  and  takes  judgment  againft  all 

|he  four  deKiidants  for  40  s.  damages,  and  for  the  coils  af.  [    a     1 

fefled 


feflcd  by  the  jury;  this  has  helped  the  verdid^  and  by  this  the 
judgment  is  good  and  not  erroneous.  Mich.  9  Car.  d.  R.  be* 
tween  Eqficoi  and  ethers^  plaintifis,  againft  Edwards  adjudged  in 
a  writ  of  error  upon  a  judgment  in  Banco.  Intratur  Pafch.  9 
Car.  Rot.  ultimo.] 

[2.  In  trefpafs  for  an  affa^^U  hattiryy  and  taking  bis  grai/i^  if 
the  defendant  tUads  a  juftification  of  the  hattiry  in  drfence  &f  bis 
corn,  upon  which  it  is  demurred^  and  not  guilty  to  tbi  coniy  upon 
which  iflue  is  joined,  and  it  is  found  for  tht  plaintiffs  and  damages 
taxed  for  tbi  corn^  but  none  for  the  battery^  for  which  there  is  a  de* 
murrer  pending,  as  there  ought  to  be  ;  yet  the  plaintiff  may  reHn" 
quijh  thedemurrery  and  pray  judgment  for  the  corn,  and  this  will 
not  be  error.  Pafch.  1 1  Car.  B.  R.  between  Vajhman  ondRawe^ 
per  Curiam,  and  this  was  fo  accordingly.  Hill.  23  Car.  fi.  R. 
between  Linton  and  Turnor  adjudged.  In  an  ajfault^  battery  and 
wounding,  and  not  guilty  pleaded  to  all  be/ides  the  ajfaulty  and  upon 
this  a  demurrer  and  ij/ue  was  found  for  the  plaintiffs  and  damages 
taxed  for  this  only,  and  not  for  the  ailault»  nor  any  warrant  by  the 
writ  to  enquire  thereof,  but  only  of  the  liTue,  yet  the  plaintiff 
Ihall-have  judgment  reUnquiJbing  the  demurrer.  Intratur  Mich. 
22.  Rot.  659,] 

[3.  In  trefpafs  for  a  battery  againfi  twoj  if  onetleads  not  guiltfy 
and  the  other  pleads  a  fpecial  plea^  and  upon  this  a  demurrer  is 
made  by  the  plaintiffs  and  it  is  adjudged  for  the  fbsintiffs  he  may  r^* 
Unquijh  his  action  againft  the  other^  and  have  his  writ  to  inquire  of 
the  damages  againft  him.  Pafch.  ii  Car.  B.  R.  between  Starr 
aTid  Ctukow  adjudged  in  a  writ  of  error  upon  fuch  a  judgment  in 
Banco,  and  this  affirmed  per  Curiam.  Intratur  Mich.  10  Car. 
Rot.  514.] 

[4.  In  an  adion  of  trefpafs^  if  there  be  three  ijfues  joined^  fcilicet» 
one  not  guilty  to  party  the  fecond  upon  a  prefcription  for  common^ 
the  third  whether  the  beafts  raptim  momorderunty  in  going  to  take  the 
eommony  and  the  jury  find  the  firft  iffue  for  the  plaintiffy  and  the 
fecond  iflue /or  the  defendanty  but  did  not  inquire  of  the  third  iflue  ; 
the  plaintiff  relinquijhing  the  third  iffwy  may  pray  judgment  for  the 
firji  iflue,  and  this  ihall  prevent  any  error.  Mich.  13  Car.  B.  R« 
between  Brown  and  Stephens  adjudged.^ 


(U.  b)     What  will  help  an  Error. 
Releafe  of  that  which  will  help  the  Error* 

{In  Ejedinent.] 

Cra.C.450.  [j,  jN  an  ijeSiione  firma  if  part  of  the  things  demanded  be  foeB 
JlvMr!*"^^  rf/wtfKM  and  part  of  the  things  demanded  not  weU'de- 

s.  C.  aijor-  manded,  and  a  verdi^  given  for  the  plaintiff  for  the  whole,  and  i«. 

itre 


€tttffi  ^  9 

iirt  iamagis  given  ;  the  plaintiff  may  nUafe  all  thi  damages  in  natur.— . 
that  which  is  not  well  dimanded^  and  pray  judgment  for  reiidue,  ^^^^'q 
and  this  hdps  the  error,  if  judgment  be  given  accordingly.  Ljudged 
Trin.  ii  Car.  B«  R.  between  cViv^  and  Fere.  Rot.  1378.  J  for  the 

plaintiff. 

[2.  In  an  eje<^ione  cuftodia  terra  GT  bare£s  if  a  verdiSf  be  [    10    ^ 
given  for  the  plaintiff'^  the  ijfue  being  upon  the  tenure^  and  intire  See  (R.  b) 
damages  given  andcofts^  the  plaintiiF  may  relinquijh  the  damages  and  ^^'  ^*  ^*  ^ 
iofts^  and  have  judgment  of  the  ejeftment  of  the  land  only,  for 
that  fuch  writ  does  not  lie  for  the  body.     Dier  22  £1.  3($9.  56. 
adjudged.] 

[3.  In  an  eje£lione  fir  ma  de  uno  tenemeniOy  and  feveral  acres  So  where 
efland^  upon  not  guilty  pleaded,  if  a  verdiSl  be  given  for  the  *^*^^"L. 
plaintiffs  and  intire  damages  found ;  where  the  adlion  does  not  lie  deunom^ 
for  the  tenement  for  the  uncertainty,  the  plaintiff  m^  relinquijh  tD,uidfeve* 
his  damages^  and  have  judgment  for  the  lands  only,  without  [^"^^T*^ 
error.     My  Reports.     10  Jac.  between  Rhetorick  and  Chappel  Court 

adjud  fired.!  doubted 

,        ^       ^  whether  w 

ejeftmeot  lies  of  a  croft,  whereupon  the  plaintiff  moved  for  a  fpccial  judgment  for  the  reft  of  tht 
land  contained  in  the  declaration,  and  prayed  that  he  mifhtreleafe  his  damages  as  to  the  croft^  which 
the  Court  granted.    Sty.  30.  Trin.  23  Car.  B.  R.  Anon.  Sec  (R.  b}pl.  6.  S.  C. 


(X.  b)     fVbat  Thing  will  help  an  Erron 

Relinquijhing  that  which  will  make  Error. 

[Omiifions  in  Writs  of  Inquiry  of  Wafte.] 

p.  TN  an  a£tion  of  wafte,  if  the  plaintiff  affign  the  wajle  in  Cre.C.4T4« 
^  three  meffuages  and  fix  gardens^  viz.  for  cutting  in  uno  J^'p/j^"* 
pomario  6  piros  &r  10  pomos^  in  aliis  pomariis  7  piros  &  lO  pomos^         ^  ' 
and  upon  drfault  (*}  of  the  defendant  a  writ  of  inquiry  of  wajie^  *  Poi.  787. 
according  to  the  Jlatute^  is  awarded  to  the  flferiff  who  found  by  in-  ^'     w     -^ 
quifition  the  wafle  in  three  mejfuages^  and  in  cutting  down  in  uno  ^-  ^-  *^J**' 
pomario  1  piros  tf  2  pomos  fcf  in  prad*  af  pomar*  2  piros  W  2  pomos  i^id.  \^<x, 
ad  damnum  50/.  hut  did  not  inquire  of  the  wafie  in  the  refidue  de  pi.  14.  S.C. 
piris  ig  pomisy  and  judgment  is  given  thereupon  for  that  which  is  J|«<l«Wti- 
found  without  any  fpecial  entry  of  the  relinquifhment  of  the 
refidue^  yet  this  is  not  error,  becaufe  the  plaintiff  might  abridge 
bis  demandy  as  this  cafe  is,  for  that  the  wafte  is  found  in  every 
pomario,  though  not  in  cutting  down  lb  many  trees  as  he  de- 
clares, though  if  the  jury  had  found  him  not  guilty  of  the  refi- 
due, he  ought  to  have  been  amerced  for  them  as  the  precedents 
are.     P^h.  1 1  Car.  B.  R.  between  Fit%  and  King^  dubitatur 
among  the  Juftices,  and  after  the  matter  was  ended  by  agreement, 
Jntratur  Trin,  9  Rot.  21 3. J 

#  t2.  But 


^ 


lo  <Error. 

[2>  But  adte.  That  in  the  debate  of  this  Cafe  two  precetkntt 
were  (hewed,  by  which  it  appeared  to  be  good.     Mich.  22  £• 
3.  b.  Rot.  220.  in  Dorfo  in  Scaccario.    H.  2i.  £1.  Roc.  232.  in 
Scaccario.J 
Fit*.  [3,  22  E.  3.  I.  b.  Wajle  affigned  in  land  and  wood^  and  an  iff- 

«*^tte8^^*    ^tt/ry  made  only  of  the  wafte  in  tin  land,  yet  for  that  the  plaintiff" 
s/c.  praying  his  judgnunt  of  that  which  was  found  he  bad  judgment 

without  a  new  inquiry  made.] 
[    II     ]      C4.  But  vide  14 E.  3.  Wafte  27.  per  Cur.  c  contra,  for  that  if 
the  jury  had  found  the  defendant  not  guilty  of  the  reCdue  the 
plaintiff  (hould  have  been  amerced.^ 

5.  By  aflfent  of  parties  a  longer  day  may  be  given  than  is  pre^ 
fcrihid  by  the  Jiatute  of  MarWridge^  but  that  ajint  muji  be  entered 

of  records  And  it  is  to  be  obferved,  that  by  the  common  law 
great  delays  are  difallowed  in  4  kinds  of  actions,  viz.  in  all  writs 
of  dower/ quare  impedit,  aflife  of  darrein  prefentment,  and  aifife 
of  novel  diileifin,  and  therefore  no  prote(3ion  (hall  be  allowed,  or 
effoinc  de  fervitio  Regis  Ihali  be  caft.     2  Inft.  124. 

6.  Dmjoer  of  300  acres  of  land,- 200  acres  of  pajlure^  loa 
acres  of  meadffu) ;    The  tenant  pleaded  nontenure ;    The  jury 

foundHim y&mmt  as  to  320  acres  of  land^  and  as  to  the  reft  that  h^ 
was  not  tenant,  and  the  judgment  was  that  the  demandant  ihall 
recover  dower  out  of  the  320  acres  \  Error  was  affigned  in  B.  R. 
that  the  verdi^  and  judgment  were  for  more  acres  of  land  than 
were  demanded  \  But  on  the  other  fide  it  was  fai^  land  was  a 
general  word,  and  might  include  meadow  and  pafture.  Per 
Cur.  iii  a  grant  land  will  extend  to  meadow,  pafture  &e.  but  in 
pleading  it  fignifies  arable  only,  and  here  in  regard  they  are  dif- 
tinguiftied  in  the  Court,  the  verdiA  and  judgment  muft  be  re- 
verfed  for.  the  whole ;  though  Hale  faid  anciently  fuch  judgment 
would  have  been  reverfcd  but  for  the  furplufage.  The  Cafe  was 
moved  again,  and  the  Court  faid,  that  the  demandant  might  have 
taken  judgment  for  the  300  acres  only,  habito  nullo  refpeSlu  19 
the  refi^  and  releafed  all  the  damages^  but  this  was  not  proper  for 
an  amendment,  the  raiftake  being  in  the  verdi£l,  but  if  it  could 
have  been  amended  in  C.  B.  the  Court  here  might  have  made 
fuch  amendment.  Vent.  260,  262.  Trin.  &  Mich.  26  Car.  2. 
B.  R.  Silly  V.  Silly. 

7.  In  trefpafs  of  battery  by  baron  andfenu  for  beating  of  them 
hothj  upon  not  guilty  the  verdiB  was  for  Jo  much  damage  for 
beating  the  hujhand^  and  Jo  much  for  beating  of  the  wife  ;  the  Court 
faid,  upon  a  motion  to  arreft  the  judgment,  that  the  plaintiff 
might  releafe  the  damages  for  beating  of  himfelf,  and  take  judg- 
ment for  thcothcr.     Vent.  328.  Pafch.  30  Car.  a.  B.  R.  Ainon- 

8.  In  adions  upon  jpeciahies  or  contrails^  where  tbefum  is  ter^ 
tain,  the  plaintiff  cannot  abri^e  bis  own  demand  without  (hewing 
how  the  reft  is  fatisfied  ;  contra  in  actions  that  lie  in  damagei* 
10  Mod.  69.  Mich.  10  Ann.  B.  R.  Stafford  v.  Beneath. 

9.  If  judgment  be  given  to  recover  two  dijiin^  fum^  and  being 

fcnfiblc 


ci«0S 


€rrct.  « • 

• 

feniWc  that  fee  has  a  right  only  to  one  the  plaintiff  rclcafes  the 
other,  he  may  take  out  execution  for  the  other  only  s  per  Pratt  J.  . 
10  Mod  ^07.  Pafch.  I  Geo.  i.  B.  R^ 

(Y.  b)    In  'what  Cafes  Corifinfus  tollh  Errorent. 

[1.  T  TPON  a  cepi  corpus  if  the  defendant  appears  by  attorney  by  Br-  ^fw, 
^  confent  it  is  not  error.     21  E.  4.  77.  b.  j  s.'c.^^** 

[2.  So  tf  the  defendant  appears  by  attorney  utoh  the  exigent 
by  the  aflent  of  the  plaintifF,  it  is  not  error.     7  H.  6.  21.3 

3.  One  cannot  enter  for  nonpayment  of  rent  without  demand',  ?  Rep.  4^^- 
yct  by  confent  of  parties  it  may  be  good*     Godb.  429.  Curiam  —'^ 

R^U.  Rep.  363.  S.  P.  Arg. 

4.  Where  it  is  not  againfi  a  fundamental  point  of  the  common  {    12     ) 
isw  confent  of  parties  toUit  errores*     Godb.  429,  430.  agreed. 

Arg. 

5.  Appearance  hy  attorney  where  plaintiff  ought  to  appear  in 
proper  ferfin  is  not  error,  if  by  afient  of  parties  ;  Per  Haughton  J« 
Godb.  430. ph  495.  Trin.  at  Jac«  B.  R. 

6.  Ple^dinz  feoffment  in  fee  upon  condition  without  deed  and  re* 
entry  is  good,  if  the  other  party  confeffes  the  condition.  5  Rep.  40. 
b.  in  Dormer's  Cafe»  cites  7  H.  6.  7.  b.. 

7.  Iti  qua.  imp.  the  Court  may  by  confent  grant  longer  day  than  ^^W.  Ute^* 
isUmiud  by  the  flat,  of  Marl.  5  Rep.  40.  b.  cites  1 1  H.  6.  *  13.      s^p.  ciS', 

10  H.  6.^ 

3  laft.  124.  S.  P.  *  This  is  mifprinted,  and  fliould  be  Hill.  11  H.  6.  23.  b.  24.  a.  pU  22* 

8.  in  error  it  was  awarded,  that  where  it  was  aUedged  in  etffife  BrXuftbrni. 
^fn/b-force  in  O.  that  the  ufage  is,  that  be  who  has  beenfeifed  by  I;  ^^*  "*** 
40  weeks  Jbatl  not  be  oujled  though  he  has  no  title j  but  by  writ  of  the 
^g  hfi^y  which  was  tryed  by  jury,  that  yet  this  is  no  error  \ 
For  though  the  u&ge  Be  a  law^  and  that  the  law  is,  that  what  is 
law  and  what  not,  mall  not  be  tryed  by  jury  but  by  record  or  by 
judgment,  yet  this  is  no  error,  and  efpecially  where  the  party 
agrees  to  the  iffue  for  bis  advantage  ^  For  a  thing  may  be  ufedfor 
theeujiom  which  is  not  the  cuftom  in  fa^,  Br.  tuftoms,  pi.  2i« 
cites  a  I  E.  3.  46. 

9.  The  flat,  of  2  H.  5.  3.  ordains,  that  in  cafe  of  life,  or 
plea  of  land,  or  where  the  damage  fuppofed  in  the  declaration 
iixeeds  40  marhy  every  juror  in  thofe  cafes  ought  to  have  40s. 
per  ann.  freehold  in  a  fuit  which  exceeded  40  marks,  and  fa 
was  alledged)  a  juror  had  not  40s.  per  ann.  freehold  j  after  the 
venire  facias  returned  the  plaintiff  and  defendant  agreed  that  the 
rsB  Jbould^  be  made  39  marks  \  yet  this  juror  fhall  not  be  fworn, 
(>r  he  was  difabled  when  the  fcire  facias  was  returned.  By  the 
Juftices  of  both  benches.    Jenk.  159.  pi.  i. 

19*  A,  brings  debt  againft  B.  upon  an  obligation  bearing  date  at 

Coventry^ 


cites 


Ctvinifj ;  This  futt  was  in  the  King^s  Bench,  remotrect  hithc^ 
out  of  Coventry ;  a  procedendo  was  awarded  to  Qruentrj  \  by 
'agreement  between  the  pairties,  the  procedendo  was  not  delivered^ 
hut  the  plaintiff' prosecuted  bisfuit  in  B.  R.  arui  laid  the  faid  action 
in  London ;  Upon  iflue  on  non  eft  fa£him  pleaded  the  plaintiff' 
bad  a.verdid,  and  judgment  reverfed  in  error*  notwithftanding 
Che  iaid  confent  of  plaintifF  and  defendant,  and  although  this 
a^on  be  tranfitory.  Jenk.  310.  pi.  89.  cites  11  £1.  D.  284. 
Croutch's  Case,  Confent  cannot  take  away  the  natural  and  eA> 
fential  vifne.     27  H.  8.  15.  44  £•  3.  6. 

li.  The  record  was  J.  S.  de  />.  in  Com'  Lincoln^  and  the  writ 
of  error  was  J.  S.  de  Jj,  in  Com*  JFarwick ;  the  Court  thought 
It  a  material  variance  for  which  the  writ  fhould  abate^  but  by 
confent  of  parties  it  was  ruled,  that  no  advantage  (hould  be  taken 
thereof.     Sid.  193.  Pafch.  16  Car.  2.  Booth  v.  Beard/ 

12.  Two  attornies  at  the  tavern  agreed  each  to  name  24  perfons 
to  the  Jheriffi  out  of  which  he  Jhould  return  24  to  try  an  ijfue»  The 
Court  held,  that  if  iherifF  will  return  a  jury  at  the  denomination 
of  any  perfon  it  is  a  mifdemeanour  in  him,  and  it  may  be  main-* 
tenance  in  him  at  whofe  requeft  it  is  done,  but  here  it  being  by 
confent  of  attornies  of  each  fide,  confenfus  toUit  errorem.  1% 
Mod.  564.  Mich.  13  W;  3.  Turner  v,  Burnaby. 

C  13   J         (Z.  b)     [Prevented  or  aided  by  Confent.] 

For  Trials. 

•  5RCP.40.  [i,  rjV  trefpafs  villainage  in  the  plaintiff  to  a  manor  in  another 
pwCur."*^  f««»(y  is  pleaded  \  the  trial  ought  to  be  where  the  writ  is 
s.  b.    brought,  yet  if  it  be  tried  by  affent  where  the  manor  isj  it  is  not 

cited  Godb.  error.     *  44  £•  3.  6.  b.  t  44  Aff.  4.] 
4Z9. 

S.  C.  cited  Roll.  Rep.  z8.  pi.  7.—^ S.  C.  cited  2  Roll.  Rep.  36;.  Arg.  in  Cafe  of  Lojd  r. 

Williams. Raym.  372.  S.  C.  cited  per  Cur.  in  Cafe  of  Vifcount  Clare  v.  Lynch. 

f  S«  C.  cited  Cro.  E.  664.  in  pi.  14. 

If  a  venire  [2.  Upon  an  iffui^  if  the  Court  he  in  doubt  by  what  county  it  Jhmll 
I^^e^d  to  *^  ^^'^  ^"^  *^  Court  by  afTcnt  of  the  parties  grant  of  both 
the  coro.      counties^  this  is  not  error.     7  H.  6.  21O 

sers  where 

it  ought  to  be  to  the  (heriflf,  or  the  vifne  comes  out  of  a  wrong  place,  yet  if  it  be  perafleiifum  ptrtiumt 

and  fo  entered  of  record,  it  (hall  ftand  ;  for  omnis  confenfuB  tollit  errorem,      Co.  Litt.  125.  b.  ia6. 

a. Cro.  E.  664.  pi.  14..  Pafch.  41  Elis.  C.  B.  Finch  v.  Hovendaii»  trial  by  wrosg  vifne  hckl 

good,  it  being  by  coofcat  of  the  parties  entered  on  record. 


Hob.  ^.  pi.  [3.  In  debt  upon  an  obligation  if  the  conditio^  be  to  pay  money 
Edwardr  ^  ^"^  Covcntriam^  and  iflue  thereupon,  and  this  is  tried  sn  ASddJe^ 
s.  c.^nd    Jcx  by  aflent  of  the  parties,  and  by  order  of  Court  a;A<r^  the 


the  former  a£lion  is  brought  \  and  not  in  Coventry  ;  yet  if  the  affent  of  the 
KvSvsdlVor  P^^^^^^  ^^^^  ^^^  appear  upon  the  record^  though  it  be  confejjed  by 
wjSent  of^^  the  demurrer^  it  ihall  be  error.    My  Repqrts,  12  Jac.  Camera 

Scacca^ti^ 


Soccarii,  between  Edwards  and  Crmv  adjudged  ia  a  writ  of  er-  the  p»tiet 
ror ;  die  (ame  Cafe  Hobcrt'$  Reports  8.3  ^^^  ^ 

Uw. 


KoQ.  Rep.  it.  pL  7.  S.  C. ^Bulft.  216.  Trin.  lo  J«.  B.  R.  WxTBtfOM**  Cass,  S.  P 

and  fcems  tD  be  S.  C.  jndsmait  wat  tflfirmed  for  the  plaintiff  ia  the  adioa. Hob.   ^66.   pi. 

350.  Trin.  17  Jac«  in  Cafe  of  Fawkme  a  v.  Amor  sws,  fays  that  thefe  kind  of  aiTeats  ihould  be 
tnteied  upon  record.  '  a  Jo.  199.  Pafch.  34  Car.  2.  B.  R.  cites  the  Cafe  of  C&ow  v. 
I>VAm»s»  fed  mm  rikcativs  But  in  the  principal  Cafe  there  of  Dbvirbn  v.  Walcot,  the 
canfcnt  of  the  parties  waa  enteicd  on  the  roUt  which  wit  not  in  the  Cafe  of  Crow  t.  Edwards,  but 
eoly  in  a  p^er  rule  of  Court*  which  was  the  realbn  of  the  reverfal  of  that  judginent,  whereas  had  it 
been  entered  on  ibe  soU,  as  in  the  principal  cafe,  it  had  been  good ;  And  fays^  that  with  thisaccords 
Cio.  B«  664. 

'  [4*  If  an  ^efftmefimue  be  brought  and  laid  in  the  county  of  D. 
for  lands  lying  in  another  county,  though  it  be  by  aflbnt  of  the 
parties,  and  the  defendant  pleads  not  guilty,  and  a  YcrdiSt  and 
judgment  is  given  for  the  plaintifF;  yet  this  is  error*  for  this  is 
againff  the  law,  which  cannot  be  altered  by  the  confent  of  the  par» 
tus.  HilL  14  Car.  6.  R.  per  Curiam ;  But  upon  view  of  the 
record  it  could  not  appear  to  the  Court  that  the  land  lay  in  another 
county,  and  therefore  they  did  hot  reverfe  the  judgment  for  this 
cauie*] 

5.  if  z  poftml  by  fuffirance  of  the  Jberiffht  made  by  aflent  of 
tibe  parties,  jret  it  is  good,  and  (hall  not  be  challenged,  though 
macfe  at  the  denomination  of  the  parties*  6  R.  2.  Challenge.  102. 

6.  The  ftatutes  of  2  £.  3.  and  20  E.  3.  provide,  that  neither 
by  the  great  feal,  nor  petit  teal,,  (hall  jujlice  be  delayed  \  yet  when 

tD€  matter  concerns  the  King  only^  if  he  commands  itj  it  may  be  [[  14  T 
ftajred.     5  Rep.  40.  b.  per  Cur.  in  Dormer's  Cafe. 

7.  In  a  quare  impedit^  if  the  venire  facias  be  returned^  the  plain" 
tiff" csuinot  be  nonjuited  without  calling  of  thejury^  yet  he  may  be 
it  *jr  eonfent  of  plaintiff  himfelf     Noy.  107.  Anon. 

8.  It  was  refolired  by  all  the  Judges,  that  the  Court  of  Requejl  So  of  die 
has  no  jurifdi£fion  in  any  matter  touching  freehold ;  and  per  Wil-  JT*^*^"*!-, 
Itams  J.  no  confent  of  the  parties  tofubmit  themfelves  to  the  judgment  5,  5,  PI.43I 
of  that  Court  \n  fuch  cafes  will  any  way  help  them,  or  give  them 

any  jurifdi&ion  which  by  law  does  not  belong  to  them.     Bulft. 
108,  HiU.  8  Jac.  Anon. 

9.  A  venire  facias  awarded  to  one  of  the  coroners  by  confent  of 
parties  was  held  to  be  good.  Godb.  429.  in  the  Cafe  of  Floyd 
T.  Williams,  cites  Baynam's  Cafe. 

10.  One  of  the  12  jurors  departs  if  the  juftices  appoint  one  of  J  Rep.  40. 
die  pannel  tofupply  bis  place^  it  is  erroneous  ;  but  if  with  confent      s.  P.cite* 
of  parties,  it  is  good*    Godb.  429.  cites  43  £.  3.  tit.  Office  of  office  de^^ 

Courts  12.'  Court,  12. 

— RoI'.Rep, 
363.  dtes  S.  C.-^— Fitxh.  Office  del  Cottrt»  pi.  12.  cUei  Mich.  34  B.  5.- 

1 1.  Mro  than  two  ought  not  to  try  the  array,  yet  by  aflent  of 
parties  more  may  try  it.     Godb.  429.  per  Brian. 

t  I2«  la  a  tvrit  of  right  there  ought  to  be  four  kpights ;  but  if  ^-  P'  per^ 


14  ^ttOt. 

Cur.  5  Rep.  by  donfent  of  parties  two  knights  and  two  efquires  be  fetumed^  ft 
to  E.'  Ti!  "  8^^^'    Godb.  429.  cites  30  E.  3,  2.  or  39  E.  3.  t. 

Roll. 

Rep.  363.  dtet  39  E.  3.  t.  S.  P.  ^ 

2  Roll.  R.         I  J,  The  trial  iH  favour  of  liberty  ougnC  to  be  in  the  famd 

^jj^]  / ;    county  where  the  adion  is  brought,  and  not  where  the  manor  is  ; 

Thefaihein  but  by  the  a{&nt  of  parties  it  is  fufficient.,    Godb.  429.  cites  44 

«jcdlmcnt.     £.  3.  6. 

Palm.  xoo. 

Suflford  V.  Mackdonnofli. — —And  per  Doderidge  J.  admitting  the  adi'dn  b  ^  real^jret  the  confcnt 

of  the  parties  may  alter  the  trial  where  the  adion  is  more  in  the  realty  that!  aA  ejedxhent  isj  as  in 

«  writ  of  right,  the  parties  may  agtee  that  the  tiial  be  by  12  Common  jurorsy  and  not  by  the  paad 

ailife.     Ibid. 

t4.  The  Court  cannot  ^fr^zii;  a  juror  of  themfclves  by  the  law^ 
yet  they  may  with  confent  of  parties ;  Per  Ley  Ch.  J.  Godb. 
431.  Trini  21  Jac.  B.  R.  in  Cafe  of  Williams  v.  FIoj^. 
iRoiKRep.       15.  In  ejeflment  the  drray  was  chaHengedy  and  by  confent  or 
adud'^cd^     parties  the  array  was  tried  by  tu)o  attornies  of  the  Courts  and  it 
was  adjudged  per  tot.  Cur.  that  it  was  well  tried^     Godb.  4314 
pi.  495.  Trin.  21  Jac.  B»  R.  Williams  v.  Floydi 
•  fir.  Chal.       16.  Cofinage  is  good  caufe  of  challenge^  evtftt  by  the  party  that  is 
l\*?^'^h     cofin;  for  if  the  Court  lees  there  may  be  partiality,  though  thf 

486.  cites  .'  -  y       ^  1  ^  r  er       •       1    n    •    #1^- 

S.  C.  parties  confent^  yet  the  Court  ought  not  to  fufter  it,  left  juitice 

(hould  not  be  impartially  adminiftered;  Arg.  ii  Mod.  lOO. 
Mich.  5  Ann.  B,  R,  in  Cafe  of  Queen  v,  Soleby  &  al*  cites  *  at 
Ed.  4.  21. 

[    15    ] 

^^^^^ji^  (A.  c)     Bars  oi  2l  Writ  o^  Error* 

Br.  Errof,     [t,         i 

s.  c.-^— * 

Fitch.  Error,  pi.  %o,  cites  9  H.  6.  46.  S.  C. 

Fitjh.  Er-        fj.  So  z  releafe  of  anions  and  demands^  and  of  right  in  thd 
ror,  pi.  64,  J     •   ^jjj  ^^  a  bar  of  a  writ  of  error  upon  a  judgment  in  re- 
cites s.c.      j.frlr  tJ         z.  -I  r  J      o 
diUeifui.     ji  H.  4.  6.] 

Br.  Error,  [3.  A  releafe  of  all  anions  real  and  perfonal  will  bar  a  writ 
^^H^  6»*^6  ^^  error,  upon  a  judgment  in  a  writ  of  rightr  9  H,  6.  46.  b. 
S.  C-^"  48.  b.] 

Vitih.  Er- 
ror, pi.  ao.  cites  S.  C. 

Br.  Error,        [4.  A  releafe  of  all  his  right  in  the  land  will  releafe  a  writ  oT 
pi.^.  Cites    ^|.j.Qf  upon  a  judgment  in  real  actions.     9  H.  6.  46.  b.  48.  b.] 

Fitzh.  Er- 

lor,  pi.  2O4  dtei  S.  C.-— Co.  Litt.  a88.  b.  S.  P. 

FitaK.  Er-        [5^  If  a  man  outlawed  upon  a  re  difeijin  rclcdfes  all  affUn$  t4 

3  ibf 


error* 

th  ncoverofi  yet  he  may  have  a  writ  of  error  of  the  outlawry,  ror,pl.  64. 
becaufe  thtt  Ihis  docs  not  belong  to  the  party,  but  to  the  Kine  ^'^  ^r^^ 
in  intcreft,  ^nd  he  may  affign  error  in  the  judgment  of  the  re-diU  the  cafe  is 
fcifin  to  rcvcrfe  the  outlawry.     11  H.  4^  6.  b.  94..  adjudged.3       continued  at 

[6.  If  the  tenant  pending  a  pracipe  againft  him  aliens  in  fee^  and'  See  (Kj  fu» 
re-purchafes  for  I'lfe^  and  after  judgment  is  given  againji  him,  he  |'*p^^'  *'* 
fhali  have  a  writ  of  error,  and  his  feoffment  is  no  bar.] 

[7.  So  after  his  death  his  heir  fliall  have  a  writ  of  error  for  the  See  (K)  fu- 
prtvity  which  he  hath  to  the  judgment,  though  he  fliall  have  no-  JJ^g  g' "' 
thing  in  the  land,  contra,  50  AflT.  3.] 

[8.  If  the  tenant  pending  a  prxcipe  againft  him,  aliens  in  fee,  •Br.  Error, 
and  after  judgment  is  given  againft  him,  and  he  brings  a  writ  of  JIj^J^'c 

error,  tliis  feoffment  is  not  any  bar  of  the  writ,  becaufe  he  was s!  c! 

privy  to  the  judgment  after.     •  12  AfT.  pi.  41.  Co.   I.  Albany  "ted 

J 1 1,  t  20  Ait  2-  adjudged.     Dubitatur  t  21  E.  3.  53.  b.]  ^n^m"7j^ 

cited  Roll. 
Rep.  306. — If  after  execution  had  he  enters  upon  the  demandant  and  makes  a  feoflTment  in  fee, 

his  writ  of  error  is  gone.     2  Le.  221.  cites  12  AiT.  pi.  41. 1  Rep.  iiz.  a.  cites  S.  C.  and  faya 

that  the  feoffment  cannot  bar  him  of  the  writ  of  erro^  becaufe  notwithflanding  his  feoffment  he 
remains  tenant  as  to  the  demandant,  and  (h<ill  plead  all  pleas  which  tenant  may  plead*  and  notwith- 
ftandin;  this  (hall  be  refceived  Sec,  and  judgment  given  againft  him  as  tenant*  and  therefore  upon 
fuch  judgment  giren  a^aft  him  he  (hall  have  writ  of  error  after  his  feoffment ;  but  if  after  the 
judgment  given  he  makes  feoffment,  he  (hall  never  have  writ  of  error  nor  attaint. 

+  Br.  Error,  pi.  ii^S.  cites  S.  C. 

X  Fitzh.  Error,  pi.  74.  cites  S.  C. 


fg.  If  zplea  be  difcontinued  or  an  ejfoin  allowed  for  the  tenant  It  is  error 
where  it  does  not  lie,  and  after  judgment  is  given  againft  the  de-  effofn"\vhea 
mandant  upon  this  nonfuit^  and  he  brings  a  writ  of  error,  this  it  ought  to 
nonfuit  is  not  any  bar,  becaufe  the  error  was  before  the  nonfuit,  be  granted, 
«  E.  3-  2.  adjudged.]  «„^ --^^ 

47.  pi.  52. 

in  Cafe  of  Clanrickard  v.  Lifle.— 8  Rep.  59.  a.  S.  P. 

[    »6    ] 
[10.  If  a  man  that  hath  title  to  a  writ  of  error  to  reverfe  a  fine  The  Court 
makes  a  feoffment  of  part  of  the  land,  this  is  a  bar  only  for  that  ["^/^a?** 
part^  and  not  for  the  reft,  of  which  he  hath  not  made  any  feofF-  ©f  the  writ 
ment.      Trin.  5  Jac.  B.  R.  between  TVright  and  Jennings^  per  of  error,  and 
Curiam  prater  TanfieU.     M.  38,  39  El.  B.  R.  between  Wright  '^^^.^^ 
and  the  Ma^or  of  Wickham,  per  Curiam.]  that  where 

one  has 
adion  or  right  to  the  land,  and  he  fufpends  or  eztinguiflies  in  parcel,  it  is  extiniSl  for  the  whole  ;  But 
:f  he  has  right  to  the  land  he  may  releaCe  or  fufpend  it  in  part,  and  this  remains  good  for  the  reftdue. 

Mo.  413.  pi.  569.  S.  C.^ Cro.  E.  648.pl.  27.  S.  C.  and  per  tot.  Cur.  the  feoffment  only  dcftroys 

the  title  of  err  or  for  that  part. Ow.  21.  Wright's  Cafe,  S.  C.  and  refolrcd  according  to  Cro.E. 

and  thereupon  they  took  a  difFerencc  between  fufpenfion  andexclnguifhmcnt  of  an  aiftion ;  for  perhaps 
if  he  fufpends  his  adtion  as  to  any  part  for  a  time,  this  is  a  furpenfica  as  to  all,  but  eztinguifhment  of 
part  i»  a  bar  to  that  part  only. 

f  1 1-  If  the  plaintiff  in  a  writ  of  error  be  nonfuit  after  the  error  Br.  Error, 
offigned^  this  is  not  any  bar  of  a  new  writ  of  error.  22  E.  3.  7.  Jjj^J^^/c^ 
adjudged. 

[12.  In  a  writ  of  error  upon  a  judgment  in  an  afllfc  of  darrein 


1 6  Cr  wti 

prefentmenty  it  is  not  any  bar  that  th<jf  plaihftlT  wis  nonfmt  iH 
another  writ  of  error  in  the  fame  Court ;  upon  which  a  writ  to  the 
Bijhop  was  awarded  for  hinu,  for  thii  award  of  execution  was  nO 
affirmance  of  the  firft  judgment.     23  Aff.  8.  adjudged.] 
Koy.  59,  [  I  J,  If  an  infant  brings  a  writ  of  error  to  reverie  a  fine  levied 

wcridcuC"  ^y  himfelfy^r  his  nonage^  and  is  infpe£led\>y  the  Court  and  found 
.s.  C.  and  within  age^  which  is  recorded  by  tne  Court,  and  after  before  the 
Ms  a  note,  fi„g  is  revcrfedy  he  levies  another  fine  to  another ;  this  mall  bar 
condfine^'"  him  to  have  the  fine '  reverfed.  M.  38,  39  El.  B.  R.  Harfs  y 
cannot  be  Cafe  held,  but  there  adjudged  contra,  for  that  the  fecond  fine  was 
pleaded  be-   not  pleaded.^ 

caufe  it  was 

not  Jngrofled,  and  that  the  ingroflling  was  ftayed  on  purpofe  by  the  conufee. 

^/%^M-^''  [14.  If  tenant  in  tail  levies  an  erroneous  fine  with  proclamationf^ 
31  &  33*^  '  ^^^  ^fi^^  levies  arother  erroneous  fine  with  proclamations  and  dies, 
iljz.  b!  R.  and  the  ifluc  in  tail   brings  a  writ  of  error  upon  the  firft  fine, 

r- — "^ ^   and  the  defendant  pleads  m  bar  th«  fecond  fine,  and  after  the 

Foi.  789.  iflyjj  brings  a  writ  of  error  upon  the  {♦)  fecond  fine,  and  the 
Vol  ton'  <^efendaiit  pleads  in  bar  the  ftrft  fine  by  which  the  right  is 
Cas£,  S.  p.  bound  ;  the^  plaintift'  may  reply  upon  the  firft  writ,  that  the  iecond 
exaaiy,  ^nd  fine  is  crroncous,  and  upon  the  fecond  writ  that  the  firft  fine  is 
\^u^^t  erroneous,  and  fo  fliall  be  helped.     M.  32  El.  B.  R.  Carington's 

fceiiU'  to  be    Cafe  per  Curiam.] 
s.  c. 

a  Le.-2H.  pi.  a6^  S.  C.  &  S.  P.  accordingly. S.  C.  cited  Roll.  Rep.  306.-,— Mo.  366.  cnes 

Carrington's  Cafci,  thus :  Tenant  in  tail  levies  erroncoub  iiiic,  and  alter  levies  another  line  ;  he  aad 
thd  iiiue  is  barred  of  writ  of  error  upon  the  tiiil  fiiic. 

15.  In  ivard  by  J.  K.  againft  E.  of  J.  procefs  continued  till 
the  proclamation  returned,  by  which  the  plaintiff  recovered  the 
ward  and  damages  by  default,  and  the  defendant  brought  writ  of 
error,  zwdjuffered  it  to  lie  in  B.  R.  and  the fir/i  plaintiff'  bro fight 
fire  facias  to  have  execution  of  the  hody^  and  damages^  and  faid  that 
the  original  is  n^t  come  in  j  Thorp  J.  faid,  This  is  your  own  de- 
fault, for  tiihcrc  record  is  removed  for  error  the  original  fliall  come 
ttnlcfs  it  ke  ajfignedfor  error  that  there  was  no  original^  and  then  the 
Court  (hail  write  for  the  original  j  hut  in  afjife  the  original^  and 
all  that  is^  Jhall  come  here  by  error.     Br.  Error,  pi.  86.  cites    24- 
E.  3.  24.  43. 
T  '7    3       ^^'  ^-^^^  after  (he  afligned  for  error,    That  where  fi:e  was  tm^ 
pleaded  as  afemefolejhe  was  covert  with  B.  J.  her  baron  the  da y  of 
the  ivrlt  purch'akd,  and  the  day  of  the  judgment  given,  and  that 
the  continuance  of  the  procefs  was  againft  E.  who  was  wife  of 
B.J.     Ibid.. 

17.  And  where  the  judgment  was^  that  the  plaintiff  recover  the 
.ward  and  damages,  they  were  not  thru  afcertained  of  the  damage i  \ 
for  thev  did  not  know  if  the  infant  was  married  or  not ;  and  after 
Harlefton  came  and  Ihewed  writ  in  the  files,  which  agreed  as 
above,  and  he  carried  it  back  with  him  again.  Ibid. 
•18.  And  ib.^  fcire  facias  fuppofed  that  the  record  refifd  before  the 

ju/iicct 


jujlces  Of  B.  25.  and  the  original  was  wanting^  and  thcrefort  faWfe 
writ,  per  Fiflicr,  et  non  allocatur^  qucxi  mirunr!  for  it  feems  that 
the  matters  arc  error..   Ibid. 

19.  If  he  who  has  caufe  to  have  a  writbf  error  inters  into  the 
land  and  makes  a  feofffherity  the  writ  of  error  is  g<Jnc  for  ever.        ^ 
Godb.  25,  26.  cites  21  £•  3.  and  35  H.  6. 

20.  In  a  writ  of  error  brought  by  the  heir  of  the  conufor  of  a  ^"*-  ^-sSt* 
fine\  it  is  a  good  pUa  in  bar  that  the  conufor  after  the  fine  levied  \^^  V  l^JJ 
fuffered  a  common  recovery^  in  which  the  conufor  was  vouched^  and  Sc  ai.  s.  C. 

vouched  oi>er  the  common  vouchees    Adjudgq^  ptfr  tot.  C\ir%  that  *pS.  P.  t« 
fuch  recovery  with  double  voucher  is  a  bar  by  reafon  of  the  Jo  judfmtot 
voucher  to  every  manner  of  right  which  the  Vouchee  or  his  heirs  wis  entered 
by  means  of  him  is  to  have  in  the  land ;  and  if  the  recovery  be  l>««uf««i»« 
erroneous,  it  remains  a  good  bar  until  it  be  avoided  by  ctror.  Jj*o*ved  »*'* 
But  a  void'recovcry  is  no  bar.     Poph.  100.  Mich.  37  &  38  Lliz.  compound. 
Barton's  Cafe.  — ^^o-  M* 

•  ,  pi- 499- 

5.  C.  and  all  the  juftic^s  feemcd  that  the  fine  was  harred.— —  — S.  C.  cited  Bridgm.  76.— —By 
general  entry  into  the  warranty  the  error  upon  the  fine  it  gone ;  but  where  the  recovery  was  before  th« 
iiK,  it  does  not  give  away  the  error  in  the  fine.     Gooldfb.  iSi.  pi.  116.  Hill.  43  EUz.  Jones's  Cafe* 

21.  In  error  there  ought  to  be  a  reverfal  of  the  judgment  and 
rrftituiion  aifo  to  the  lofs^  and  if  either  of  them  fails  the  writ  fails 
alfo ;  As  if  he,  againft  whom  an  erroneous  judgment  is  given,  rr- 
leafes  his  right  or  makes  feoffment  after  judgment y  he  fhall  not  have 
error,  becaufe  he  cannot  be  reftored  againft  his  own  aft ;  Per 
Chamberlain  J.  Palm*  247.  Mich.  19  Jac.  B.  R*  cites  9  E. 
4«  6.  and  i  Rep.  12* 

22.  But  if  he  makes  feoffment^  pending  ihe^  writy  the  feoffor 
fliall  have  error,  and  when  he  is  reftored  the  feoffee  fhall  entei: 
upon  him  ;  Per  Chamberlain  J.  Palm.  247.  and  fays  this  was 
Brook's  Cafe  in  6  H.  8.  and  cites  12  Aff.  4.  20  Aff.  2.  21  £•  3* 
Error  41. 

23.  But  if  he  againft  whom  the  recovery  is  had  makes  a  feoff-^ 
ment  after  judgment  of  one  acrcy  he  may  have  error  for  the  refidue  } 
But  if  he  reUafes  all  errors  for  One  acrey  he  fliall  not  have  error  for 
any;  becaufe  the  record  is  intire  ^  Per  Chamberlain  J.  Palm. 
14J.  Mich.  19  Jac.  B.  R^ 

24.   So  if  judgment  erroneous  is  had  dgainji  twOy  and  one  releafeSy  Palm.  319. 

the  other  Ihali  have  error ;  Per  Chamberiain  J.   Ibid,  and  (ays  ^^^\  *jf 

upon  thefe  diverfities  was  adjudged  Pafch.  23  Lliz.      The  Cafe  Grieny  r. 

of  vVright  V.  the  Mayor  and  Commonalty  of  Wickham.  Lea  and 

Taylor, 
S.  P,  nil«d  accordingly;  and  cit<s  6  Rep.  Ruddock's  Cafe)  and  2  Jac.  B.  tL  *  Farley  ?•  Bluat.-— «« 
•Cro.  J.  116.  ^ 

25.  By  releafe  of  allfuits  the  writ  of  crrof  is  gone.     Lat.  no. 
Hill.  I  Car.  Cole's  Cafe. 

26.  Entry  by  the  plaintiff  in  error  pending  the  writ  into  part  was  f  18  ] 
refolved  to  be  no  plea;  for  he  may  have  a  writ  of  error  before  S.c.infcve- 
any  poflciEon  recovered  againft  him,  when  he  is  poffciTcd  of  the  J^^j^^^j^^.  j 

C  2  whole,        ' 
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donotob-     whoIe»  to  rcvcrfc  the  judgment,  though  he  cannot  have  reftitu- 
[rMv^of*     ^'^"  ^^  ^^*^  which  he  has  never  loft  i  But  entn  and  feoffment  is 

them cxtinguifliment  of  writ  of  error,  becaufe  he  hath  departed  from 

Incjcamcnt  his  title,  and  entry  and  leafe  is  fufpenfion  of  writ  of  error  for  the 
'  tnJct'^  ^^^'    ^y-  ^^-  ^''^^'  H  Car.  2.  B.  R.  Winn  v.  Loyd, 

mefne  be- 
tween verdi£l  and  judgment,  and  this  was  afCgned  for  error  in  the  Exchequer  Chamber,  but  the 
judgment  notwithftanding  wai  affirmed;  cited  by  Fleming  Ch.  J.  2  Brownl.  23.81  239.  at  adjudged 
Z  Eliz.  in  B.  R.  Jacjdba  v.  Parker. 

27.  A  relea/e  0/  errors  before  judgment  entered  is  good  where 
judgment  is  enterea  afterwards  of  the  precedent  term  j  Per 
Holt.     Cumb.  244.  Pafch.  6  W.  &  M.  B.  R.  Anon. 

28.  If  judgment  be  irregularly  obtained^  a  rcleafe  of  errors  Jits 
it  right  to  all  purpofes.     12  Mod.  560.  Mich.  13  W.  3.  Anon. 

29.  Where  a  writ  of  error  is  brought^  and  no  record  certified  at 
the  day  of  the  return  of  the  writy  the  defendant  in  error  taking  a 
certificate  of  this  matter  from  the  proper  officer  of  the  Courts 
where  the  writ  is  returnable,  he  may  fue  out  a  writ  de  executionc 
judicii  of  courfe,  and  the  party  cannot  hinder  execution  there- 
upon, without  he  brings  a  new  writ  of  error.  3  Salk.  146* 
pi.  7.  Anon. 


(B/  c)    What  fhall  be  a  good  Bar. 

•  Br. Error,  [i.  JN  a  writ  of  error  it  is  z  perpetual  hzr  that  the  plaiiitifF  hath 
''■teTc  purchafed  the  land  in  fee  after  the  judgment.  •  39  AIT.  18. 

&s!p.p*cr    ao  Aff.  a.] 

Cavendim. 

Br.  Error,  [2.  In  z  Writ  of  error  it  is  a  good  bar,  during  the  temtj  that 
s'  C^  &s  P*  ^^^  plaintiff  hath  accepted  from  the  defendant  a  leafe  for  years  by 
per  Finch,    deed  of  the  land  after  the  judgment.     39  AflT.  i8.  per  Finch.] 

Br.  Error,         [3.  In  a  Writ  of  error  By  the  Kingy  it  is  no  bar  that  after  a  judg^ 

pi.  i^sccitei  jugnf  certain  commiffioners  upon  a  general  commijffion  have  feifed  the 

land  for  the  King  ;  for  the  King  (hall  not  be  adjudged  tenant  by 

the  feifure  of  his  mlnifters,  but  where  it  is  for  his  advantage. 

39  Aff.  18.  adjudged.] 

4.  If  a  man  be  condemned  upon  recognizance  by  erroneous  judg* 
mentj  and  after  is  outlawed  and  has  charter  of  pardon^  he  ihall  have 
writ  of  error,  and  the  outlawry  is  no  plea,  for  this  adion  is  re- 
vived in  him ;  for  it  is  not  like  to  an  obligation ;  for  there  if  the 
one  be  outlawed  the  obligation  is  forfeited,  but  here  he  is  not  to 
recover  any  thing  but  to  dijcharge  himfelf  of  the  execution.  Br. 
Extinguifhmcnt,  pi.  41.  cites  29  Aff.  47. 

5.  Where  the  title  of  the  plaintiff  in  error  is  paramount  the  plea 
or  right  claimed  by  the  defendant  in  error,  fuch  plea  is  not  good^ 
jfs  where  the  baron  of  Dudley  brought  writ  of  error. and  the 
tenant  came  by  fcire  facias,  and  the  baron  /hewed  that  A^  and  B. 

bis 


error.  t  ^^ 

fhfeme^  and  CL  a  third  pirfon^  brought  writ  of  right  agatnjt  J.  S. 

mctftor  9f  thi  haron^  whofe  heir  &c.  and  demandid  thi  fourth  part 

^  the  manor  ff  M*  and  C.  the  third  terfin  was  fummoned  and  [     19    ] 

pvtredj  and  the  baron  and  feme  fued forth,  and  recovered  the  moiety  rf' 

the  fourth  part  &c.  by  erroneous  judgment j  and  the  plaintiff' as  co/fn 

ana  heir  tf  thefaid  y,  S.  brought  this  writ  of  error j  and  prayed^ 

that  the  errors  be  examined,  and  the  tenant  faidj  That  to  th^s 

writheiha]!  not  be  received  j    for  after  the  recovery  the  fame 

baron  acknowledged  the  fame  moiety  by  fine  to  be  the  right  of  twa 

perfons^  by  which  they  were  tenants  in  common  et  pro  Indivijo  with 

thefaid  J.  S.  who  cfier  made  purparty  between  them^  by  which  fix 

parts  of  the  vii I  of  M.  was  allotted  to  the  faid  three  perfimSy  que 

efiate  the  tenant  has ;  Judgment  if  he  ought  to  proceed  to  the 

examination  of  errors ;  for  partition  between  the  anceftor  of  the 

plaintiff  and  the  other  tenants  in  common  niakes  that  every  one 

has  part  of  that  which  was  recovered  by  name  of  the  moiety,  and 

therefore  cannot  have  writ  of  error  to  be  rejlored  to  that  whereof 

he  isfeijedof  parcel^  and  becaufe  the  writ  of  error  is  of  the  fourth 

part  of  the  manor  of  M.  and  the  pleading  of  the  partition  is. 

That  fix  parts  of  the  vill  of  M.  was  allotted  between  them  &c« 

and  does  not  fay  that  the  vill  of  M,  Is  parcel  of  the  manor  of  M^ 

and  alfo  partition  between  tenants  in  common  is  not  good  with" 

out  deed^  therefore  the  beft  opinion  was^  that  it  is  no  plea,  but 

non  adjudicatur ;  And  per  Newton,  if  the  partition  was  good 

ytx  the  plea  is  no  plea,  becaufe  the  plaintiff  claims  of  right  para^ 

mum  the  partition.    Br.  Error,  pi.  75.  cites  19  H.  6.  25. 

6.  So  where  a  man  has  a  fin  and  a  daughter  by  one  venter^  and  Br.  Eftoppel 
a  daughter  by  another  venter^  and  diesfeifed^  and  the  fon  enters^  and  P'-  8'-  «»^ 
dies  jeifedy  and  the  daughter  as  heir  to  him  enters^  and  the  other  s?cj 
fifier  of  the  half  blood  brings  writ  of  nyper  obiit  againft  her^  and 

dbe  other  who  is  of  the  half  blood,  and  it  is  found  that  fl^e  is  of 
the  whole  blood  by  jjuhichfl^e  recovers  the  moiety ^  and  after  Jbe  brings 
torit  of  partition  and  recovers  i  yet  the  other  may  have  writ  of 
error  of  the  right  which  was  in  her  before  the  partitibn,  and  the 
partition  is  no  plea ;  And  per  Pafton,  by  the  recovery  in  the 
niqjer  obiit  the  eldefl  daughter  is  eflopped  to  Jay  ^  but  that  the  other 
daughter  is  co-heir  with  her^  and  therefore  me  Ihall  be  compelled 
to  make  partition,  and  yet  by  error  fl)e  Jhall  defeat  It,  and  fo  in  this 
cafe ;  And  fo  fee  by  them  this  matter  is  no  bar  in  writ  of  error  ; 
and  fo  fee  that  if  it  had  been  well  pleaded  it  had  been  no  plea. 
Br.  Error,  pi.  75.  cites  19  H.  6.  25. 

7.  For  where  judgment  is,  though  it  be  erroneous,  yet  it  being 
in  force  the  parties  are  bound  to  all  that  which  is  implied  within 
the  (ame  judgment,  as  partition  and  the  like,  and  yet  all  thofe 
flail  not  be  bar  nor  eftopple  in  writ  of  error  to  reverfe  the  fame, 
quod  nota  good  cafe ;  But  take  heed  that  there  be  not  a  difference 
where  be  makes  partition  where  he  Is  not  compellable  by  the  law, 
and  where  it  is  made  by  coercion  of  the  law.     Ibid. 

in  If  he  who  has  caufe  to  have  a  writ  of  error  to  reverfe  a 

C  3  judg- 
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judgment  of  land  docs  make  a  good  leaji  for  years y^  he  hath  h^, 
fended  his  writ  of  error  for  the  term,  as  he  does  cxiinguijh  it  by 
hxsfeofff^ent ;  Per  Bridgman.  Bridgm.  57.  Hill.  12  Jac.  in  Cafe 
of  Loyd  V.  ^tbel. 

9.  A  writ  of  error  wfis  retMrnabUJix  days  Jince^  and  the  record! 
♦not  yet  removed.     Execution  was  granted  per  tot.  Cur.  .becaufe 

it  appears  to  be  merely  for  delay.  Roll.  Rep.  172.  pi.  2.  Pafch. 
13  Jac.  B.  R.  Marfli  v.  Whetftonp. 

10.  Where  a  writ  of  error  is  abated  the  party  cannot  have  a 
-new  writ  praying  it;  Per  Holt.  Cumb.  109.  Pafch.  i  W.  & M. 
in  B,  R.  Evans  v.  Pettifer. 

£  ^O  3  i|.  Shewing  the  writ  of  error  before  it  is  allowed,  it  being 
allowed  afterwards  in  convenient  time,  is  a  gooA  fuperfedeas  from 
the^Jhewing^  for  it  (hall  be  taken  as  one  a£l.  Cumb.  264.  l^in* 
6  W.  &  M.  in  B.  R.  WUliams  V,  Cary, 


y 


(C.  c)     In  what  C^fes  a  Bar  of  Part  fhall  be  of  the 

Unoole.  . 


[l.  TN  a  writ  of  error  to  reverfe  a  fine  of  ten  acres  of  lani^ 
«  -*■  brought  by  one  who  was  in  remainder  in  tail ;  if  the  defen^ 

'•f».t»»f'  /••  ./*afl  f  1*1" 


Jo.  5.<i. 
pi.  5.DanDe 

S.  C<c"  dant  pleads  in  bar  a  common  recovery  of  part  of  the  landj  which  is 

s.P.  igreed.  a  good  bar  as  to  that,  yet  this  is  no  bar  as  to  the  refidue ;  but 

Ibid,  ^j^g  Court  fhall  examine  the  error  in  the  fine  as  to  that.      Mich. 

I^C.^adV*  10  Car.  B.  R.  between  Done  and  Smethurfty  per  Curiam ;  in  a 

judged  Rc-  writ  of  error  to  reverfe  a  fine  levied  in  Chcfter.     Intratur  Tr. 

cSrdingl^r.       g  Q^^^  R^^    ,^,0 -j 

[2.  In  a  writ  of  error  to  reverfe  a  fine  a  releafe  of  part  is  not 
any  bar  as  to  the  refidue  ;  but  the  Court  may  reverfe  a  fine  as  to 
the  refidue.  M.  10  Car.  in  Done  and  Smethurfty s  Cafe  aforefaid 
per  Curiam.] 

3.  In  err<  r  brought  on  a  fine  levied  by  tenant  in  tail,  it  was 
held  by  the  jufHces  that  a  writ  of  error  is  quafi  a  commiffion^ 
and  may  reverfe  for  party  and  ajffirm  for  party  and  it  is  not  abate- 
able  becaufe  the  fine  is  good  for  part.  Mo.  366.  pi,  499.  Pafch « 
23  Eliz.  Barton  v.  Lever  &c. 

Where  a  plea  &c.  is  good  for  part  and  ill  for  part,  in  what 
cafes  judgment  {hall  be  given  for  the  whole.  .See  tit.  3|UtlQ^« 
tmilt.    (N.2) 

(C.  c.  a)     Bar  to  one  Plaintiff  ia  Error  where  a 

Bar  to  another. 

J.  TERROR  was  brought  b)  fix  of  z  judgment  in  C.  B.    in 
*     .      replevin  where  one. of  the  fix  in  his  own  right  avowed  Jor 
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0n  amenemfnt  in  the  leet,  the  other  made  canufiins  as  his  haUiffs^ 
judgment  given  againft  the  fix,  damages  and  cofts ;  They 
brought  error,  and  pending  the  adllon,  the  releaje  of  one  of  the  five 
was  pleaded  in  bar;  It  was  faid  by  the  Court  to  be  no  bar,  and 
this  difference  was  taken,  Where  many  are  adders  by  way  of  charge 
ing  one  another,  the  ac^  of  one  (ball  prejudice  the  other  ;  other- 
wile  where  they  are  plaintiffs  to  difcharge  themfelves,  and  in 
this  Cafe  when  they  are  compelled  to  join  in  a  writ  of  error  or  at- 
taint for  to  defeat  a  judgmenty  it  is  no  reafon  that  the  afi  of  out 
fbokld  prejudice  his  companion^  wherefore  it  was  adjudged  no  bar. 
Cro.  £.  648.  pi.  4.  Hill.  41  Eliz.  Razing  v.  Ruddock* 

(D.  c)     Error  m  Parliament.         ,  C    21    ] 

[i.  TXT^HEN  a  record  comes  in  Parliament  upon  a  writ  of  Fitzh. 

^^    error,  the  King  may  ajftgn  certain  earls  and  barons^  and  3"^^*  P** 
ivitb  them  tbejujiices,  to  determine  the  matter.     22  E.  3.  3.]         ,    s!  c.^^^ . 

S.  C  cited 
by  Coke  Ch.  J.  a  Bulft.  164. 


.  But  they  cannot  reverfe  the  judgment  after  the  Parliament  is  Fitzh.  Error, 
if  they  do  it  not  before;  for  this  ought  to  be  done  in  Par-  E^JJ-  *^*'^* 


[2. 

liaipefft.    ^'zE  3.  3.  j  I'bui^ 

1 64.  s.  c. 
cited  by  Coke  Ch.  J. 


3.  It  appears  that  the  Parliament  may  err^  as  where  they  re-  »  Bulft. 
verfe  the  eftate  of  J.  N.  in  certain  land,  andf  the  charter  thereof,  ^^^  ^-  ^• 
and  do  not  call  the  party  to  it  ^;^  p^ocefs  before  th^  repeal,     Br.  Par-  Cokc  Ch.  L 
liament,  pi.  16.  cites  21  £.  3.  46. 

4.  And  it  feems  there  that  error  in  Parliament  cannot  be  re-  Br.  Error, 
vtrftd  but  by  another  Parliam^nty  and  that  erroneous  judgment  P.*-  *  g*  ^ 
there  is. good  tilt  it  be  reverfed.     Br.  Parliament, pi.  it.  cites  21  ^s.  p. 

£•  3.  46.  by  Biooke* 

5I  The  Bp.  of  Norwich  ihewed  in  the  Houfe  of  Lords,  that 
an  erroneous  judgm/jnt  was  given  againft  him  in  the  Common 
Pleas  for  the  archdeaconry  of  Norwich  belonging  to  his  pre- 
fentatton,  and  prayed  that  thoie  errors  might  be  heard,  and  re^ 
drcfled  there  ;  whereunto  anfwer  was  made  that  errors^  by  the 
law,  in  the  Commm  PUas  are  to  be  correSfed  in  the  King*s  Benchj  and 
of  the  Klng^s  Bench  in  the  Parliament^  and  not  otherwife.  4  Inft 
21,  22.  cap.  X.  cites  Rot.  Pari.  50  E.  3.  Nu.  48. 

6.  The  Dean  and  Chapter  of  Litchfield  recovered  in  the  Com-^ 
mon  Pleas  againft  the  Prior  of  Newport  Pan^ell ;  the  Prior  by 
writ  of  error  re verfeth  the  judgment  in  the  King's  Bench  ;  the 
Dean  and  Chapter  by  writ  of  error  in  Parliament  reverfed  the 
judgment  in  the  Kings  Benchj  and  affirmeth  the  judgment  in  the 
OimTrwn  Pleasy  and  a  commanament  given  to  the  Chancellor^  that 
the  judgment  in  the  Common  PUas  be  executed  by  procefs  by  him  to 

C  4  be 


41  tftror. 

he  made.    4  Inft.  22.  cites  Rot.  Pari.  15  R.  2.  Nu.  23.  and  18 
R.  2.  Nu.  II,  12,  13,  14. 

7.  A  writ  came  to  Sir  Wm.  Thorpe  Ch.  J.  of  B.  R.  to  caufe 
to  be  brought  the  record  afid  the  proems  into  the  Parliament  of  a 
judgment  tvhich  was  given  for  the  King  at  the  fuit  kc.  And 
note,  That  a  petition  was  there  made  to  the  King^  before  that  tk^ 
writ  was  granted ;  And  fo  the  roll,  in  which  the  procefs  and  ^ 
the  judgment  was,  was  brought  by  Sir  Wm.  Thorp  into  the 
Parliament,  upon  which  the  King  did  affign  certain  counts  and 
barons,  and  with  them  the  juftices  to  detcfmine  the  bufinefs  ; 
^nA  before  any  thing  was  done  therein  the  Parliament  was  ended  \ 
There  it  is  faid  that  ^he  judgment  cannot  be  reverfed  but  in 
Parliament,  and  for  that  this  was  ended  in  this  bufinefs,  Ulterius 
nihil  agendum  eft.  Per  Coke  Gh.  J.  2  Bulft.  164.  cites  22 
E.  3.  3.  [pi.  25.]  Fitzh.  tit.  Error,  pi.  8. 

8.  A  writ  of  error  lies  in  Parliament  upon  the  tranfcript  of  the 
record  without  bringing  the  record  itfelf  into  Parliament ;  For  the 
Parliament  is  holden  at  the  King's  pleafure,  and  may  be  dif* 
folved  before  the  errors  are  difcufled,  and  fo  the  record  itfelf 
.cannot  be  brought  here  again,  becaufe  the  Parliament,  which 

f  22  )]  was  a  higher  Court,  was  once  poflTefled  of  it ;  Agreed  per  tot. 
Cur.  Godb.  247.  pi.  345.  Pafch.  12  Jac.  B.  R.  and  cites  8 
H.  6.  Error  88. 

g.  Note,  that  error  in  Chancery  (hall  be  reverfed  by  Parlia- 
ment, and  this  is  in  repealing  of  patents^  or  in  debt  ice,  between 
per/ons  privileged  which  goes  by  order  of  the  common  law,  and 
not  in  matters  which  are  decreed  upon  fubpoenaj  there  does  not  lie 
writ  of  error  j  For  of  this  it  is  no  Court  of  Record.  Br.  Er- 
ror, pi.  95.  cites  37  H.  6.  13. 

10.  -B.  -R.  after  judgment  entered  in  another  term^  cannot  amend 

their  own  default  unlefs  in  procefs^  and  therefore  writ  of  error 

fhall  be  fued  of  it  in  Parliament ;  Quod  nota.     Br.  Error,  pi.  88. 

cites  9  E.  6.  3. 

sBu!ft.i64.       II.  If  error  is  fued  in  Parliament  of  a  judgment  given  in 

s^'c  ^'"'T  ^*       ^^  ^^'  '^^  Juftices  in  the  Exchequer  Chamber,  the  party 

by  CokeCh.  fl^^  ^^^^  ^^^^  ^*  ^*^  ^^^i  indorfed,  and  upon  this  the  Chancellor 

J.  whofaid  Jhallmake  to  him  writ  of  error ^  and  the  Chief  Jujlice  Jhall  bring  all 

jt "  a  v«»7     into  the  Parliament  Chamber^  and  there  leave  the  tranfcript  of  the 

cafe— Jcnk.  record  and  procefs  with  the  Clerk  of  the  Parliament  amongjt  the 

22.  pi.  41.    Lords  with  the  writ  of  error^  and  the  party  fhall  afjign  the  error  in 

cites  S.  C.    writings  and  the .  Chief  Jujlice  Jball  carry  bad  aU  the  rolls  into 

B.  R-  for  they  concern  other  matters,  and  alfo  if  judgment  be 

'     eiffirmed  the  King's  Bench  may  make  execution^  and  the  record  itfelf 

jKall  not  be  left  in  Parliament  \   For  record  which  comes  into 

B.  R.  non  exibit  abinde,  and  alfo  if  judgment  be  affirmed,  the 

Parliament  cannot  male  execution^  and  the  Qerk  of  the  Parliament 

Jhall  have  the  cujiody  of  the  record  fupprefled  j  and  the  Lords 

only,  and  not  the  Commonalty,  flail ajfign  afliward^  who  with  the 

Lords  Spiritual  and  Temporal^  with  affent  of  the  JuJlUes^  Jball  pro^ 

cced 


iHiad  irrores  ixaminandos^  and  wben  thi  trrors  were  ajjigned  the 
fbintiff  Jhall  efferfurety  by  recognifance  in  Parliament  of  the  Jum 
nc9veredy  to  fatisfy  the  party  if  the  judgment  he  affirmed^  or  to  ren- 
der his  body  to  fnfmj  as  thofe  of  B.  R.  do  of  judgment  and  exe- 
CQtfon  made  in  C.  B.  But  to  this  all  the  Juftices  anfwered^ 
That  in  this  cafe  iht  party  Jhall  not  be  delivered  out  of  prifon  by 
recognifance ;  For  if  the  Parliament  Ihall  end  before  that  judg- 
ment be  difcufled,  then  the  party  fliall  go  at  large,  and  the  re* 
cogniiance  not  forfeited^  and  the  plaintiff  without  remedy; 
Quod  nota  bene,     Br,  Error,  pi.  137.  cites  i  H.  7.  19,  20- 

12.  If  a  judgment  be  given  in  B.  R.  either  upon  a  writ  of  Error  in 
error  or  othcrwife,  the  party  grieved  may  upon  a  petition  of  right  ^"^^If**^ 
made  to  the  King  in  Englilh,  or  in  French,  (which  is  not -ex  vn^^inrnff^ 
debito  juftitiae,   but  for  decency,   for    that  the   former  judg-  brought  a- 
ment  was  given  coram  Rege)  and  his  anfwer  thereunto  (Fiat  SV^j^t 
juftitia)  have  a  writ  of  error  direi^ed  to  the  Ch.  J.  of  B.  R.  for  judgment 
removing  of  the  record  in  praefens  Parliamentum,  and  thereupon  was  givem 
the  roll  Ufelf  and  a  tranfcript  in  parchment  is  to  be  brought  by^  the  -^;2*'{^'*' 
Q).  y.  of  B,  R.  into  the  Lords  Houje  in  Parliament  5  and  after  holgbt  rr- 
the  tranfcript  is  examined  by  the  Court  with  the  record^  the  Ch.  J,  rorin  B.M^ 
carries  back  the  record  itfelf  into  B.  R.  and  then  the  plaintiff  is  to  Jjf-^^' 
affign  the  errors,  and  thereupon  to  have  zfcire  facias  againft  the  mentis 
adverfe  party,  returnable  either  in  that  Parliament,  or  the  next,  ojUmud^vA, 
and  the  proceeding  thereupon  fliall  be  fuper  tenorem  recordi,  &  ^^  ^**j^ 
non  fuper  recordum.     4  Inft.  '21.  brought^cr- 

ror  in  Par- 
liament.    It  was  refohfd  fy  three  jujlices,  centra  Doderidge,  that  a  writ  of  error  did  not  tie  in 

Parliament  to  re%/erfe  a  judgment  given  in  B.  R.  in  error  ir  ought  tbere^  for  that  there  it  a  double 
judgzncnt,  and  the  reverfal  of  a  judgment  ina  wriCof  error  given  Ihall  not  reverfetha  firft  judgment* 
but  that  execution  (hall  iffue  upon  the  firft  judgment  in  the  aiSiie.  |Mo.  834.  pi.  ixai.  Pafch.  xx 
Jac.  Heyden  y.  Shepherd. 

13.  The  method  of  bringing  a  writ  of  error  in  Parliament  is,  [     23    J 
ift.  To  petition  the  King,  which  being  referred  to  the  Attorney 
General,  he  writes  on  the  petition,  ^*  This  is  to  be  granted  of 

*'  courfe,  without  prejudice  to  your  Majefty."  2dly,  The  King 
writes  upon  the  tefte  of  the  petition,  "  Fiat  jultitia.'*  Mo. 
834.  pi.  1 123.  Pafch.  12  Jac.  lieydon  v.  Shepherd. 

14.  Writ  of  error  returnable  in  Parliament  upon  a  judgment  »  Si**-  «'«• 
in  B.  R.  and  the  tranfcript  of  the  record  was  certified^  and  errors  Juti^^/^ 
ajfigned^  bur  before  they  were,  determined  the  Parliament  was  diJfolved\  point  doet 
and  upon  a  motion  in  B.  R.  to  have  execution  on  the  judgment^  the  b<^  appetr. 
Court  after  grand  debate  how  it  fliould  appear  to  them  that  the 

errors  are  undetermined  above,  and  that  the  judgment  is  not  there  « 
rererfed,  granted  it,  becaufe  the  record  itfelf  was  never  out  of 
the  Court)  but  only  a  tranfcript  carried  up  by  the  Ch.  J.  and  left 
there,  and  when  a  judgment  of  B.  R.  is  reverfed  in  Parliament 
the  tranfcript  is  returned^  and  this  record  made  up  according  to 
the  tranfi^ript  fo  returned.  Raym.  5.  Hill.  12  Car.  %.  B.  R 
Dethick  v.  Bradbourns 

IS.  It 
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15.  It  was  declared  by  the  Lords,  and  the  law  is  now  taken  fm 
to  be,  that  a  writ  of  error  in  Parliament  doth  mi  dettrmirte  hy  a 
prorogation.  2  Lev.  93.  Mich.  25  Car.  2.  B.  R.  cited  iq  the  Cafe 
of  Gofton  V.  Sedgwick. 

1 6.  A  writ  of  error  may  bp  returned  in  Parliament  aJ  proximum 
Parliamentumfuch  a  day  \  but  if  a  particular  day  be  not  mentioned 
it  is  naught,  and  though  a  particular  day  is  exprefled,  yet  if  that 
day  is  at  2  or  3  terms  diftance,  the  Court  will  adjudge  it  to  be  for 
delay,  and  it  (hall  be  no  fuperfedeas ;  Per  Hale  Ch.  J.  and  hcj 
faid,  that  in  the  regifter  there  is  a  fcire  fac.  ad  prox.  Parliament 
turn,  but  not  a  writ  of  error.  Mod.  io6.  pi-  15.  Hill,  25  &  26 
Car.  2  B.  K.  Sedge  wick  v.  Gofton. 

J  7.  The  Parliament  hath  z  judicial peufer  (befides  their  legifla-- 
tive)  executed  and  adminiftred  by  the  Lords,  yet  it  is  legally  and 
virtually  the  judgment  of  the  King^  if  not  of  the  Commons  cAjo  ; 
fometimcs  the  judgment  is  ^»//^^fflr^/«  ^^^^  ^  ejy^  concilio  ad 
Parr^  Ryley  4.  i.  145.  i.  3.  66.  and  266.  fometimes  coram  ipfa 
Domino  Reg)e  in  Pari*',  The  writs  of  error  fay,  coram  nobis  ad 
praefens  Pari',  that  we  may  proceed  by  tl)p  advice  of  the  Lords 
Spiritual  and  Temporal,  and  the  judgment  is  entrefl  per  Curiam 
Parliamenti^  but  here  the  King  feems  to  be  excluded.  Journals 
are  no  records  of  Parliament.  Hpb.  i  lO.  for  when  made  up, 
the  record  muft  be  per  Dominum  Regem,  or  Curiam  Parlia- 
menti,if  the  King's  Authority  be  neither  exprefled  nor  implied,  it 
is  excluded.  Fleta,  cap.  17..  Nemopotcft  judicare  in  temporalj- 
bus  nifi  folus  Rex  vel  Tub  eo  damans,  their  ftyle  {hews  in  what 
capacity  they  aft,  when  we  give  judgment  it  is  notper  Jnft.  that 
would  be  void,  but  per  Cur.  Domini  Regisy  and  fo  of  the  Lords. 
Comb.  276.  Are.  Trin.  6  W.  &  M.  B.  R.  The  King  and 
Queen  v.  Knowles. 

18.  It  is  beneath  the  dignity  of  the  Houfe  of  Peers  (that  being 
the  fupreme  judicature)  to  try  matters  of  faft,  and  for  that  realbri 
errors  infant  of  any  judgments  in  B.  R.  muft  of  neceflity  be  re- 
drcfled  there,  and  not  in  Parliament ;  Per  Holt  Ch.  J.  3  Salk. 
145,  146.  pi.  6.  Knoll's  Cafe. 

iq.  On  a  writ  oi  error  of  a  judgment  in  Ireland  brought  in  B.R. 
in  England^  the  judgment  in  Ireland  was  reverfed\  but  on  a  writ  of 
error  brought  in  the  Houfe  of  Lords  in  England^  the  judgment  in 
£.  iJ.  :n  England  was  reverjed  againjl  the  unanimous  opinion  of  all 
the  judges.  Gibb.  30.  37.  Pafch.  i  Geo.  2.  The  King  v.  th« 
Archbilhop  of  Armagh  and  Whaley. 

In  what  cafes  Error  brought  in  Parliament  fiiall  be  a  fuperfedeas^ 
See  tit.  ^upejCeHea?  (C  2)  And  fee  Ibid.  pi.  2.  and  the 
notes  there. 


(E.c)    How 


^ror.  H 


Fitih.  Er- 
ror, pi.  74. 


(E.  c)     How  a  Court  fliall  demean  itfelf. 

Of  what  Error  the  Court  fliall  take  Conufance  with^ 
out  a  Certificate  upon  a  Certiorari. 

[l,  TF  a  matter  in  fa£f  he  pleaded  in  bar  of  the  writ^  as  the  feoff- 

•*•  mmt  of  the  plaintifF,  or  his  releafe^  and  iffue  is  taken  there-  cites' Pafch. 

upon,  and  this  is  found  for  the  plaintiff,  yet  the  Court  may  examine  %\  £.3. 53I 
the  judgment^  and  if  there  be  any  error  in  the  judgment  they  may 
revcrfe  it.     21  E.  3.  54.] 

[!•  If  an  error  DQ  affigned  in  the  record,  the  Court  is  to  view  Fit2h.Oflfc» 

the  record  if  there  be  any  other  error  in  it,  and  if  there  be,  to  re-  ^f ^  ^**"^» 

r     •  17  in  pi.  25.  citei 

vcrfe  It.     24  E.  3.  34.  b.]  .  s.  c. 

^3-  So  5^  there  be  any  matter  in  the  record  to  affirm  the  judgment  Jij^^-Offics 
which  is  not  pleaded^  the  Court  may  make  advantage  thereof.  24  pi.  a5*!"dics 
E.  3.  34.  b.  J  s.  c. 


[4,  In  a  writ  of  error  upon  a  judgment  in  Bancoy  in  an  aAionof  '^^  ^ 

U'ofle  by  default^  and afiev  a  writ  of  inquiry  ofwajie  returned  hy  the  t  ^ -^  -  ^ 
fi^iff  according  to  thejiatute^  if  it  be  not  affigned  for  err  or y  that  there 
was  not  any  attachment  granted  according  to  the  flatute  before  the 
diftringasm  but  there  are  other  things  affigned  for  error^  the  Court 
cannot  of  tbemfelves,  or  by  the  (hewing  of  the  party,  reverie  the 
judgment,  becaufe  by  the  record  certihed  it  does  not  appear  that 
any  attachment  was  granted  before  the  diflringas  according  to 
the  ft^tute  \  for  the  plea  roll  is  only  certified  upon  the  writ  of 
error,  which  is  before  the  Chief  Juftice,  and  the  proccfs  appears 
upon  Che  Philizer's  roll,  which  is  not  certified  but  upon  diminu* 
tjon  alleged,  and  if  he  had  affigned  this  for  error,  it  might  have 
been  certified,  and  therefore  no  advantage  fhall  be  taken^  becaufe  it 
does  not  appear  upon  the  record  certified,  Mich.  10  Car.  B.  R. 
between  Jtkinsand  Higges  adjudged,  and  the  judgment  affirmed 
accordingly.     Intratur  Hill.  8  Car.  Rot.  821.] 

[5.  In  a  writ  of  error  upon  a  judgment  in  Banco  in  an  ejeSfione 
firnue^  a  Jhort  entry  of  the  writ  according  to  the  courfe  there  is 
Cfrtifiedy  and  then  the  declaration  at  large^  and  by  the  recital  of 
the  writ^  which  mentions  that  the  a£iion  is  brought 'dt:,^K(Ioria  de 
Z>.  20  acris  terra  ^12  acris  prati  cum  pertinentiis  in  3.  and  the 
declaration  is  of  the  leafe  by  indenture  of  the  faid  rectory  and  te^ 
nements^  cum  pertinentiis  (excepta  terra  pro  manfovicarii  ibidem  cum 
omnibus  talibus  eajiamentis  quates  vicarius  ibidem  adtunc  habuit  cum 
omnibus  talibus  decimis  etiam  prout  idem  vicarius  ante  tunc  habere 
ufiisfuit  (^  adtunc  habuit  l^  exceptis  etiam  &  refervatis  jure  patrona^ 
tus  y  advocatione  vicaria  tf  ecclefta  parochtalis  de  D.  pradiHa) 

and 


24  error, 

and  upon  not  guilty  pleaded,  a  vir££f  and  judgment  is  given  for  tbi 
plaintiffs  and  ajjigmd  now  for  error  that  the  judgment  is  given  for  the 
plaintiff  where  it  ought  to  have  been  for  the  defendant ;  and  after  in 
nuUo  erratum  pleaded,  it  was  moved  for  error  that  it  appeared  by 
the  record  certifiedy  that  the  writ  is  general  of  a  re£lorj^  and  the  di^ 
claration  of  a  re£iory  with  certain  exceptions ;  in  this  cafe  the 
[  25  ]  Court  ought  not  to  reverfe  the  judgment  for  this  caufe^  inafmuch 
as  it  is  not  affigned  for  error,  nor  the  writ  itfelf  certified,  fo  that  the 
Court  cannot  take  notice  that  the  writ  is  as  the  entry  thereof  is  certi-^ 
fedy  and  this  exception  is  but  a  variance  between  the  writ  and  the 
declaration  ;  and  perhaps  this  exception  in  the  declaration  was 
ex  abundanti,  and  not  parcel  of  the  redory,  and  then  there  was 
no  need  to  have  demanded  the  re£tory  with  a  fore-prife.  And 
it  feems  it  would  not  have  been  a  good  plea  for  the  defendant  in 
the  firft  a£tion,  to  have  faid  that  it  appeared  by  the  declaration 
that  there  is  a.fore-prife,  &c.  without  an  averment  thereof  in  hStj 
that  it  is  part  of  the  re£tory.  Pafch.  1 1  Car.  B.  R.  between  Gr^- 
gory  and  Shepherd  zdjudgca  in  a  writ  of  error  upon  a  leafe  made  by 
the  dean  and  chapter  of  Peterborough.  Intratur  Hill.  11  Car. 
Rot.  41.] 

[6.  In  debt  if  judgment  be  againft  the  defendant  by  nihil  dicity 
and  in  9  writ  of  error  it  is  affignedy  that  there  is  not  any  warrant  of 
attorney  for  the  attorney  of  the  plaintiff -^  hut  doe%  not  procure  it  to  he  cer^ 
tifedupon  a  certiorari  as  the  ufe  is  ;  and  the  defendant  in  the  writ  of 
error  pleads  in  nullo  ejl  erratum^  yet  this  is  not  any  acknowledgment 
that  there  is  not  any  warrant  of  attorney,  but  the  judgment  (hall 
be  affirmed  as  if  no  fuch  error  had  been  affigned  ;  for  it  is  to  be 
proved  by  the  record,  and  the  warrant  of  attorney  is  no  part  of  the 
record,  which  was  before  the  Chief  Juftice  in  Banco,  to  whom  the 
writ  of  error  was  directed,  and  therefore  it  ought  to  be  certified  upon 
a  certiorari^  or  othcrwsiys  the  Court  fhall  not  take  notice  thereof. 
Mich.  13  Car.  B.  R.  between  Clutterhuck  and  Billing^  per  Cu- 
riam adjudged,  and  the  judgment  affirmed  accordingly.     Intra* 
tur  Pafch.  13  Car.  Rot.  185.] 
^  ^       [7* '"  ^  ^""'^  of  error  upon  z  judgment  in  Banco  upon  demurrer^  if 

.  °y^';  j«  J  the  plaintiff  afftgnsfor  error^  that  there  is  not  any  original  of  fuch 
temiy  in  which  the  a£Jion  is  commenced^  and  upon  a  certiorari  it  ts  cer^ 
tified  accordingly  \  and  upon  this  the  defendant  /Tithe  writ  of  error 
fues  a  certiorari^  and  upon  this  an  original  is  certified  three  terms  be^- 
forcy  but  no  continuation  is  certified  between  the  time  of  the  origi- 
nal and  the  declaration,  and  fo  a  difcontinuance,  the  Court  ought  to 
intend  that  there  was  not  any  continuation  between  thefe  terms, 
and  fo  a  difcontinuance ;  for  upon  the  certificate  of  the  original 
he  ought  to  have  procured  the  continuances  to  have  been  certifiedy  or 
otherv/ays  the  Court  cannot  intend  this  to  be  the  original  in  this 
aclion.  Hill.  14.  Car.  B.  R.  between  Ryly  and  Hillman  adjudged 
in  a  writ  of  error  upon  a  judgnicnt  in  Banco,  and  the  judgment 
rcverfed   accordingly    for   this   error.     Intratur   Tr.    14  Car. 

Rot.  .(QQ.l 

8.  If 


tvx^t. 
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_  * 

S.  It  the  plaintiff  in  writ  of  error  a^ns  a  thing  for  error 
which  is  not  errors  yet  if  the  Gurt  finds  other  errors  c^  which  the 
part/  fays  nothing,  the  Court  (half  reverfe  the  judgment.  Br, 
Error,  pi.  163.  cites  6  E.  4.,5.  8«  Per  Markham  Ch.  J. 

9.  If  the  plaintiff' will  not  ajjign  errors  the  Court  ought  not  to 
proceed  to  the  examination  of  the  errors ;  for  the  affigncnent  of 
the  errors  is  in  lieu  of  declaration.  Per  Jenny,  the  entry  of  the 
judgment  is.  That  for  thefe  errors  and  others  in  the  record 
we  reverfe,  &c.  And  per  Yelverton,  the  plaintiff' may  as  well  al- 
lege diminution  as  the  defendant,  &c.  Br.  Error,  pi.  166.  cites 
7  £.  4. 15. 

10.  Error fuid  of  a  judgment  in  B.  R.  and  the  ffr/i  judgment  was 
iffirmedy  and  before  affirmation  of  it  the  plaintiff' in  the  writ  of  errof 
^adedrfUafe  of  the  defendant^  who  was  plaintiff  in  the  nrft  ac- 
tion, of  all  anions^  fuits^  executions  and  errors^  after  the  lafl  continu-* 
anccj  et  non  allocatur ;  for  he  is  plaintiff  and  cannot  plead  in  bar  ; 
and  when  judgment  is  affirmed  it  was  faid  that  the  judgment 

ihall  be  quod  judicium  reddit*  remanebitjiabile  imperpetuum.  Brown  [    26    3 
faid.  You  ought  ex  officio  to  examine  the  errors ;  but  the  juftices 
and  all  the  ferjeants  faid  no.     By  which  the  judgment  was  af- 
firmed, and  execution  awarded  without  examining  the  errors  i 
quod  nou.     Br.  Error,  pi.  182.  cites  2x  E.  4.  38,  39. 

XI.  On  z  ju^ment  in  account  in  C.  B.  it  was  affigned  for  error 
that  it  doth  not  appear  to  the  Court  that  there  was  an  original writ^ 
for  it  is  not  certified,  and  the  defendant  has  pleaded  in  nullo  eji  erra^ 
tum\  and  therefore  cannot  allege  diminution  \  xites  20  £.  3.  Er- 
ror 2.  9  £.  4.  32.  and  judgment  given  where  there  is  no  original 
is  erroneous.  Coke  laid,  if  the  plaintiff  affigns  for  error  that 
there  is  no  original,  and  the  defendant  pleads  in  nullo  efl  erra- 
tum, he  cannot  afier  allege  diminution  \  but  this  error  being  affigned 
hors  di  record  the  Court  here  may  write  to  C,  S.  to  certify  it  j  for 
by  the  writ  of  error  all  is  certified  which  is  with  the  Ch.  J.  there, 
which  is  only  the  body  of  the  record  5  but  the  original  hnd  judicial 
writs  remain  with  the  cufios  brevium^  and  other  officers  which  are 
never  certified  hut  where  error  is  affigned  for  want  of  them*  Cro.  E. 
84.  Hill.  30  Eliz.  B.  R.  Robfertv.  Andrews, 


(E.  c.  2)  Abated. 
What  will  abate  a  Writ  of  Error. 

1.  \1I7  RIT  of  error  was  fued  Joanni  Prifot  Capitali  Jufiiciario 
^^  de  Communi  Banco^  to  remove  the  record  before  him, 
where  there  is  no  title  of  record  in  fhe  Bank ;  for  the  records  in 
Banco  are  coram  Capitali  Jufiiciario  et  Sociisjuisy  and  not  coram  Ca-^ 
pitali  Jufiiciario  only^  and  therefore  he  fued  a  new  writ  of  error. 
And  in  the  Exchequer  writ  of  error  was  fued  Thefaurario  et  Baro- 
nihts^  and  therefore  ill »  for  the  records  there  are  coram  Baronibus 

onlyy 
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o)ifyy  and  therefore  he  was  compelled  to  11x6  a  hew  wrrt.     Bh  fo^ 
ror,  pi.  13.  cites  28  H. 6.  1 1. 

2.  Writ  of  error  to  remove  a  record  out  of  the  Common  Bench^ 
was  Jo.  Prifot  Capttali  Jujlic*  nojlro^  &c.  witt^out Jaythg  et  Sociii 
fuis;  for  omiflion  of  which  words  the  writ  was  reje^ed.     TKcl. 
Dig.  95.  lib.  10.  cap.  6.  f.  27.  cites  Trin.  28  H.  6. 14. 

3.  But  fuch  writ  of  error  came  into  the  Exchequer  Chamber 
diredled  Thefaurano  t^  Baronibus  Scaccariiy  &c.  And  thereupon 
it  was  awarded  to  fuea  better  writ  quiaplacita  ibidem  (unt  coram 
Baronibus  tantum'.  Thel.  Dig.  95.  lib.  10.  cap.  6.  f.  27.  cites 
Trin.  28  H.  6.  14. 

4!  Writ  of  error  was  brought  upon  ill  ijfut^  arid  the  Court  (aw 
that  the  original  was  not  good  3  for  it  was  ex  ajfignatione  where  H 
Jhould  be  ex  dimijjione^  and  therefore  they  relinquijbed  the  error 
which  Was  affigned,  and  abated  the  writ  \  quod  nota.  Br.  Error, 
pi.  105.  cites  38  H.  6,  30. 

5.  Debt  by  baron  and  feme  againji  A.  Procefs  continued  till 
he  was  outlawed,  and  he  brought  writ  of  error  to  reverfe  the  out* 
lawry,  and  had  fcire  facias  ad  audiendum  errores,  againft  the 
baron  and  feme,  and  the  {herifF  returned  the  barori  dedd^  and  the 
feme  warned^  and  /he  made  default,  A.  prayed  that  the  CourC 
would  proceed  to  the  examination  of  errors  as  if  both  had  beert 
returned   warned,  and  had  made  default,  for  no  fcire  facias  (hall 

f  27  ]  be  againft  the  executors  of  the  b^ron  ;  per  Heigham.  But  per 
Frowick,  the  writ  of  error  (hall  abate,  and  you  ought  to  pur- 
chafe  a  new  writ,  &c,     Br.  Error,  pi.  84.  cites  14  n.  7,  I3. 

But  where         6.  In  a  writ  of  error  if  the  defendant  dies  the  writ  is  not  abated i 

TwopUin-  o^^^^'^if'^  if  '^^  t^^i^^^ff  ^^'^^'  And  the  fecondary  informed  the 
tiffs  in  er-  Court  of  a  Cafe  between  Thin  and  Cory,  where  a  fci.  fa.  ad 
ror,  and  one  audiendum  errores  went  againll  the  executors  when  the  defen- 
dics,thisis   j^j^^  -^  ^YiQ  writ  of  error  died..  Vent.  34.  Trin.  21  Car.  2. 

no  abate-         r>    o      * 

jnentof  the   D.  K.  Anon. 

writ,  Arg.  • 

^uod  Curia  conceflk.     ii  Mod.  240.  Mich,  to.  W.  ^.  in  Cafe  of  Wicket  v.  Creamer.     ■        S.  P4 

ai  to  the  death  of  the  defendant  in  error  admitted  accordingly,    i  Salk.  264.  Pafch.  x  i  W.  ^.  B.  R. 

lA  Cue  of  Wicket  V.  Creamer.-— —Ld.  Raym.  Rep.  4j9.  S.  C.  held  accordingly  per  tot.  Cur. 

7.  After  a  writ  of  inquiry  returned  againft  the  dtfendant  in 
an  action  on  the  cafe,  exception  was  taken  that  the  defendant  was 
dead  ;  fed  non  allocatur  ;  for  per  Wild,  and  all  the  clerks,  he 
dying  the  day  ^the  writ  of  inquiry  returned^  it  cannot  be  afftgnedfor 
errory  but  had  the  death  been  before  it  were  error  ;  and  judgment 
for  the  plaintiff.  3  Keb.  160.  pi.  30.  Pafch.  25  Car.  2.  B.  R* 
Hobland  v.  Hales. 

8.  Debt  on  a  judgment  in  B.  R.  the  defendant  ^/pa^ in  abate* 
ment  a  writ  of  error  depending  in  the  Exchequer- Chamber^  and  per 
Cur*  it  is  good,  but  if  he  concludes  refpondere  non  debet  quoufque^  it 
is  not  good  ;  for  we  have  no  refuaimons.  5  Mod.  68.  Mich. 
7  W,  3.  Da(hwood*s  Cafe. 

9.  If  there  ^vcfcveral  plaintijfi  in  one  writ  ofcrror^  the  dca^b  of 
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t^  vHkites  the  tvrity  bccaufc  there  cannot  be  any  judgment  accord- 
ing to  the  writ;  but  //there  tltc fever al  defendants  in  error,  and 
me  dies^  it  is  othcrwifc,  for  they  are  not  named  in  the  Writ ;  per 
Cur.  Ld,  Raym.  Rep.  244.  Trin.  9  W.  3.  B.  R.  in  Cafe  of  Pe- 
noyerv.  Brace. 

10.  A  writ  of  error  does  not  abate  by  the  death  of  the  defen- 
dant  after  in  nulla  ejl  erratum  pleaded.  2  Ld.  Raym.  Rep,  1 295, 
Mich.  8  Ann.  Ludlow  v.  Lennard. 

(F.  c)  What  Things  fliall  be   Errors, 
[Want  of  Pledges,  pi.  17;  18,  19.] 

[l.  TF  the  writ  be  ahateahle^  yet  if  no  exception  be  taken  it  is  not  Br,  Brief, 
A  error.     ,8  E.  4.  ig-]  tjj^i^- 

ftndhritedi. 

lion,  but  pi.  5>^3.  in  the  after  editions]  cites  S.  C. Br.  Error,  pi,   176.  cites  S.  C.  ■  At 

^htff  phmti^tKikes  baron,  pending  the  writ,  (he  writ  by  this  is  not  abated,  but  only  abate»ble, 
which  ought  to  be  pleaded,  and  error  doei  not  lie  thereof  after  judgment.  Br.  Error,  pi.  117.  cites 
l^AfllS. 

[2.  Otherwtfe  if  the  writ  be  abated*     18E.  4,I9.]  B.  Brief, 

the  old  edition,  but  in  the  other  editions  it  is  pi.  783.]  cites  S.  C. [See  the  Note*  to  pi.  1.  J 

-— — Br.  Error,  pi.  176.  cites  S.  C. Br.  Error,  pi.  117.  cites  J9  AiT.  S.  S.  P. 

[3.  If  aid  he  granted  where  it  is  not  grantahk  it  is  not  error.  [28     ] 

18  E.  4.  16.  b.  14  H.  6.  5.  b.    contra  7  H,  6.  21.]  Br.  Error, 

pi.  145- 

cites  5  H.  7,S.  per  tot.  Cur.  and  8  H.  7.  9.  per  Brian. ^Ibid.  pi.  151.  cites  8  H.  7.  11.  per 

Hufley. 8  Rep.  58.  a.  59.  b.  cites  5  H.  7.  8.  b.  and  8  H.   7.  9.  b.  S.  P.  and  fays  the  realoa 

there  given  is,  becaufe  the  demandant  has  no  prejudice  as  to  his  right,  but  only  a  delay. 

[4.  Otherwife  it  is  //"  it  be  not  granted  where  it  is  grantable.  Br.  Error, 
i8'E.4.  16.  b.  )4H.  6.  5.  b.]  ^V^\i  . 

^  T  J         J  f  jtes  5  H.  7, 

8.  per  tot. 

Cor,  and  8  H.  7.  per  Brian. 9  Rep.  28.  b.  cites  2  E.  3.  29.  Mortimer's  Cafe,  S.  P. So  of 

tbedcDyingofprocefsagainll  witncfies  or  view,  v^hich  arc  dilatories  likewife,'it  is  error;  per  Cur. 

8  Rep.  59.  a.  cJtcf  21  E.  4.  65.  b.  2  J  K.  4.  15,  &c. It  is  error  to  deny  an  elLiga  where  it 

•Mfcht  to  be  granted.     Hob.  47.  pi.  52. 

[5-  If  an  aflion  be  brought  againjf  y.  S.  knight  and  baronet,  ^ol\.  Rep. 

and  he  appears  and  pleads,  and  judgment  is  given  againft  him  g^^"  ^J'j'p' 

and  exfecution  done  where  he  is  not  a  baronet,  but  on/y  a  knight-,  adjudged 

yc'the  cannot  aflign  this  for  error  againft  his  own  acceptance  ;  accordingly. 

Markham  and  Sir  Francis  Fortefcue.     P.  l6  lac.  in  Cam.  Scac.  7JT:f^^ 

adjudgcd  in  a  writ  of  error,  J  pra,  pi.  ^ 

and  tir.  hf- 
toppcl(L)pl.  12.  S.  C. 

[6.  If  an  a^ion  he  fued  by  prochein  jwjr,  fuppofing //;^ /»A7/;7-  Br.  Error, 
^jfto  be  within  age,  when  he  is  of  full  age^  this  is  error.  20  £.  JucVs!  c 
4-  a.  b.  accordinelyO 

4  C7  If 


f /•  If  A.  S.  brings  an  action  as  adminj/lrainx  to  y.  S*  her  late 
hujband^  and  the  defendant  pleads  fully  admniftred^  and  this  is 
found  by  verdifl  againfl  him^  and  juTlgment  accordingly  ;  in  the 
writ  of  error  he  cannot  afftgn  error  in  this  that.f,  S.  her  bujbani 
is  yet  living  andfojbe  is  a  feme  covert  y  and  the  a£iton  does  not  lie^  bc- 
caufe  the  defendant  hath  by  plea  adniitted  her  to  be  a  feme  fole, 
and  to  be  adminiftratrix  of  her  hufband.  Trin.  la  Car.  in  Ca* 
mera  Scaccarii  adjudged  in  a  writ  of  error.  Intratur  b  Car. 
B.  R.  Rotulo.] 

Br.  Error,         [8.  If  a  man,  upon  a  cepi  corpus  returned,  appear  by  attorney^ 

dtes^t'E.    this  is  error.     21  E.  4.  7.  b.]    . 

4.  77.  s.  p. 

that  the  record  was  that  he  always  appeared  by  attorney,  and  per  Curiam  this  Is  no  error ;  for  now  it 
ftail  be  intended  that  it  was  by  s^ent  of  the  parties,  and  then  it  is  not  error ;  quod  nota. Br.  At- 
torney, pi.  79.  cites  2 1  E.  4.  77.  that  if  in  fuch  cafe  the  appearance  be  by  attorney  by  aiTentof  the 
pouties  it  is  well,  though  the  aiTent  is  not  of  record ;  for  it  fliall  be  fo  intended  when  the  lecord  is  by 
attorney.            And  Roll  feems  mif^rinted*  7.  b.  for  77.  b.  pi.  12. 

*  Br.  Error,  [|^.  In  an  ajflfe  againft  two,  if  the  tenants  accept  fever al  tenancies^ 
g.^a.  citea  an^pl^ad  fever  al  pleas  in  abatement  or  bar,  if  the  Court  inquires 
Fitah.  Af-  of  any  of  the  pleas  before  it  be  inquired  of  the  tenancies^  this  is  er- 
i5fe,  pi.  48.  ror  *.  II  H.  4.  68.  contra  7  E.  4.  31.  b.  becaufe  if  th^  other  had 
ates  s.  c.    ^^^^  inquired  before,  it  might  have  been  found  that  the  other  was 

tenant,  and  fo  the  fecond  ifl'ue  not  to  be  inquired.]  . 
Titzh.  Af.        [10.  5d  in  an  affife,  if  the  tenant  fays  that  there  is  not  any  tenant 
^twS  C.'  ^^''^^  ^^'  and  pleads  over  nul  torty  ^c.  if  the  inque/l  inquires  of 

the  dijjeiftn  before  it  inquires  of  the  tenancy^  this  is  error  for  the 

caufe  aforefaid.     1 1  H.  4.  68.] 
Br.  Error,         [if.  If  the  mayor  and  bailiffs  of  B.  have  conufance  of  pleas,  and 
pL^32.  cites  ^^^  ^^/^^  bailiff's  brings  an  aSlion^  and  the  defendant  takes  exception  . 
s.  P.  land    that  the  plaintiff  is  judge^  and  notwithjlanding  this  they  proceed^  this 
Roll  feems.   is  error.     H.  4.  4.  b.j 

mifprinted 

by  the  omiflion  of  the  (2]]. 

C    29    ]       [12.  In  an  aftion  o^  debt  in  an  inferior  Court  upon  a  bill  obliga^ 

f '^ ^  toryj  if  the  plea  be  entered  before  the  debt  becomes  due  by  the  billy  fci- 

Fol.  791.  licet,  before  the  time  of  payment,  and  the  defendant  pleads  to  iffuty 
!  ''  "i  and  this  \%  found  for  the  plaintiff  znd  judgment  given  accordingly, 
ajudgment  7^^  t^**  »«  error.  Mich.  1 1  Caroli,  B.  R.  between  Holden  andCoU 
in  aiTumpfit  Uty  adjudged  in  a  writ  of  error  upon  a  judgment  in  Nottingham, 
*^  *"°''  and  the  judgment  revcrfed  accordingly.  Intratur  Hill.  10  Cardt^ 
SeP  Rotulo  762.  Hill.  II  Caroli,  B.  R.  between  Walker  and  Wigfal 
jnifewa8  4  adjudged  in  the  cafe  of  trefpafs,  upen  a  judgment  in  Chefterfield, 
^v^\t^    and  between  Marjhalland  IVigfield.    Intratur  Trin.  11  Caroli.] 

payment  on                            .  '        c       u 

1 9  March  following,  and  the  aAion  was  brought  1,6  March ,  4^  Elix.  which  wii  Arec  dayi  before  there 
was  any  caufe  of  adion ;  and  this  was  held  to  be  a  manifeft  error,  and  for  this  caufe  judgment  was 
feverfcd.     Cro.  J.  69,  70.  pi.  il.  Pafch.  3  Jac.  B.  R.  Eglei  t.  Vale. Yelr.  70.  Vale  v.lEgles, 

5.  C.  and  judgment  reverfed. 

[13,  If  the  tenant  appear  by  attorney  without  warrant  of  attor- 

6  ney. 


1 


« 

titV',  this  is  error.      11    H*  4.   88.  b.  *  7  H*  4.  l6«  t    H  H,   4*   •Br.  Error, 

44J  P»-  17.  cites 

/*-'  S   Cad- 

jwiged  error,,  and  yet  this  was  (as  Brook  obferres]  the  proper  default  of  the  defendant  himfelf  i 

^ttodnota. 
f  Fitzh.  Judgiaent,  pi.  71.  cites  S.  C.  but  Hank,  fald  that  the  defendant  cdmet  too  late,  becaufo 

jvdpient  is  given.     And  Ibid,  eitcs  Mill.  35  ft.  6.  where  judgmeat  was  given  in  trcfpals  notwith- 

thndingfuch  allegation;  and  alfo  cites  i]  R.  2.  judgment  given  for  the  plaintiff  in  detinue  not- 

withftanding  fuch  autter  alleged  bj  the  defendant* 

[f  4«  In  an  adion  upon  the  cafe  fir  fcandahus  wordsy  the  plain-  •  Cro.  C. 
tiS  declares  that  the  defindantfpoke  the  words  I  dUyumi  12  Caroli,  $7^  575- 
and  the  original  bore  tejle  after  [beforej  the /aid  time  that  he  al-  ji'^i^^' 
/fi^f^the  faid  words  to  befpoke;  this  is  error^  for  though  the  .J-.iaaa 
day  is  not  material,  yet  when  he  lays  it,  it  ihall  be  intended  to  be  aAi<»  ^^ 
true,  and  if  it  was  fo  in  truth,  then  the  aftioii  was  brought  before  'J^^J  ^^^ 
any  caufejof  adtion.  Pafch.  15  Caroli  B.  R.  between  Colly  and  Oli-  entered  the 
VfTj  per  Curiam  adjudged,  and  the  judgment  given  in  BanCo  re- .  f^nc  ^^y  on 
vcrfed  accordingly.  Intratur  Mich.  1 4  Caroli,  Rotulo  154.  and  J^^^*^^^ 
Hill.  15  Caroli  B.  R.  between  *  Smith  and  ^<7/»^i  aidjudged  in  a  alleged  t» 
writ  of  error  upon  a  judgment  in  Banco.   Intratur  Mich*  14  Ca-  ^  ^?^^^  •' 
roU,  Rotulo  499.]  :Sj»1?* 

ncnt  this  was  alleged  for  error  \  for  ther^  muft  be  one  hour  fuppofcd  when  the  words  were  fpoke, 
and  anocher  hour  when  the  plaint  was  entered  ;  but  RoU  held  it  well  enough*  and  ordered  the 
pUintifftD  take  her  judgment  nifi  caufa  before  the  end  of  the  term.  Stf*  72.  Mich.  13  Car.  B.  R. 
Symoos  v.  Low. 

[15.  \f  hj  matter  fufficient  it  appears  t6  the  Court  for  the  King  Br.  Error, 
for  ivhich  they  ought  mt  to  proceed  in  loquela  Rege  inconfulto^  if  they  |  *  c/*^"* 
proceed  in  loquela,  without  a  procedendo  in  loquela,  and  after  upon  a 
procedendo  ad  judicium  they  give  judgment ^  the  proceeding  in  lo- 
quela without  the  writ  is  erroneous*     9  H.  6. 4 1 .  Curia.] 

[16.  In  trefpafsfor  bremking  his  houfe  and  garden^  if  the  defendant 
pleads  not  guilty  to  the  garden^  after  pleads  a  licenfe  to  enter  into  it^ 
and  iffue  is  taken  upon  the  whole.,  and  it  is  fourui  againji  the  defen-- 
danty  this  is  good,  and  the  plaintiff  {hall  have  judgment ;  for  this 
is  but  a  double  plea  and  double  ijfue^  and  both  found  againft  the  de- 
feodant*  Nlich.  14  Car.  B.  K.  between  Brefy  and  Lapworth  ad- 
judged, this  being  moved  in  arreft  of  judgment.  Intratur  Trin. 
14  Car.] 

[17.  \i  no  pledges  (where  they  ought  to  be  found)  are  returned  [    30    ] 
by  the  flierifF,  nor  found  pending  the  writ^  and  after  judgment  is  *  Cro.  J. 
given;  this  want  of  pledges  at  the  common  law  made  the  jud^-  S'^'^v*'- 
ment  erroneous.  MyReports,  i4jac.  Dr.  *//«/7v/75.7/^fM?tfrad-  s.  c  adt 
judged.  Pafch.  3  Jac.  B.  R.  between iJ^W-^/fl«^///^^/«j adjudged.]  j j^ged.— . 

Roll.  Rep. 

445.  pi.  9.  S.  C.  adjudged. — 3  Bulft.  275.  aSi.  S,  C.  adjudgrd. Hob*  ^3.  loi.  pi.  i  .7. Moor 

V.  Hufley,  S.  C.  adjudged  e  contra  in  C.  B.  but  that  judgment  reveir;:d  in  B.  R. — ».S.  C.  cited  Mar, 
46.  in  pi.  72.  Trin.  15  Car. 

[18.  If  a  replevin  he  brought  in  the  country^  and  thi*?  is  after 
removed  by  recordari  in  Banco,  and  there  the  parties  plead,  and 
judgment  is  given  upon  demurrer  for  the  plaintiffs  though  no  pledges 
are  returned,  or  found  pending  thefuit^  yet  this  is  not  erroneous  5  bc- 
caufc  it  was  not  required  upon  the  plaint  in  the  couittry  to  find 
pledges,  as  it  is  in  the  cafe  of  an  original,  and  the  fheriff  when  he 
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maSe  deliverance  took  )>Iedges  for  his  indemphity.  Trih.  9  Car 
B.  R.  between  Randal  and  Score  adju«^ged  in  a  writ  of  error  a{xm 
a  judgment  in  ^^anco,  this  being  afiigned  *for  error.    Intntar 
Pafch,  8  Car.  Rot.  422O 
]o.  439.  pi.       [19.  'But  Pafch.  15  Car.  B.  R*  between  Grrft  and  Bifcawen^ 
I^JPj^'  "'  fuch  exception  was  taken  in  arreft  of  judgment,  and  per  Curiam 
8.  C.  and     b^ld  erroneous ;  but  pledges  were  permitted  to  he  put  in^  inafmuch 
takes  a  dif-  as  it  was  befoTt  tbejudgnuntj  and  fo  pending  the  fiiic,  and  (b  it 
J!«""**-  was  helped,] 

pUdfes  de 

profequendo  at  common  law,  and  pledget  de  Rtono  habendo,  that  if  pledget  de  prafe^aeBdo  arc 
HOC  fouod  it  makes  the  judgment  erroneous ;  bur  otherwile  of  pledges  de  leuimo  habeado.-— — Mar. 
46.  pi.  71*  S.  P.  and  feems  to  tie  S.  C  and  judgment  aBkmed. 

ao.  In  wajle  if  Ae  tenant  takes  day  by  prece  partium  without  ef- 
fcignj  and  at  the  day  is  effoignedy  which  is  admitted  without  chal« 
lenge,  this  is  not  error,  but  is  well  \  per  Cur.  in  C.  B.     Quod 
nota.     Br.  Error,  pi.  22.  cites  40  £.  3.  15. 

21.  Where  refcous  is  returned  by  which  capias  ifTues  to  take  the 
refcuer  who  ought  to  appear  in  perfon^  there  if  the  Court  admits  him 
by  attorney^  yet  it  is  not  error ;  and  the  like  of  him  who  appears 
by  exigent  or  capias  s  per  Needham  and  Moyle  J.  quod  non  uc- 
gatur.     Br.  Error,  pi.  98.  cites  37  H.  6.  27. 

22.  Error  was  affigned  upon  judgment  in  a  Court,  which  Court 
was  held  Wednefday  the  third  day  of  Aiarchy  and  the  third  day  of 
March  was  Monday^  and  this  is  clear  error.     Br.  Error^pl.  13^. 
cites  I  H.  7.  12. 

23.  So  if  the  Court  be  held  Thurfday  en  thefeaJlofSt.  Andrew^ 
and  the  feaft  was  the  Friday  this  year,  this  is  error,  by  which 
judgment  was  revcrfed,  and  becaufe  the  pledge  was  in  execution  in 
the  baje  Court^fpecial  writ  was  awarded  to  deliver  him.     Ibid. 

24.  Ifprocefs  ought  to  be  made  againfi  tin  witneJJ'es  which  is  di» 
nyedy  this  is  error.  Br.  Error,  pi.  145.  cites  5  H.  7,  8.  per  tot. 
Cur.  and  8  H.  7.  9.  per  Brian. 

25.  So  of  the  wiew.     Ibid. 

26.  But  j^thofe  are  granted  where  they  are  not  grantable^  this  is 
not  error ;  quod  nota  diversity  inde^  per  tot.  Cur.  Ibid. 

27.  IVhere  recordartj  certsorariy  writ  of  error ^  ^  fa^ff  judg-^ 
mint  conus^  the  power  of  the  Court  is  determined  by  it,  and  if 
they  proceed  after ^  it  is  error.    Br.  Error,  pi.  147.  cites  6  H.  7. 
15,  16. 

28.  If  voucher  be  granted  where  voucher  does  not  iV,  this  is 
error.     Br.  Error,  pi.  151.  cites  8  H.  7.  i  r.  per  Hufley. 

£  ^1  1  ^9'  ^^^  upon  an  obligation^  the  condition  was  to  pay  an  an^ 
nuity  at  thefeaji  of  the  Annunciatian^  or  within  20  days  after  $  the 
original  was  brought  8  April,  and  the  breach  alleged  to  be  at  thefeaji 
of  the  Annunciation  laft  paft,  which  wa?  within  20  days  after  the 
^aft  of  the  Annunciation,  and  fo  the  a<Elion  brought  before  he  had 
caufe  \  and  the  Court  held  it  an  apparent  fault,  for  that  the  an- 
nuity was  not  due  till  the  end  of  the  20  daj'S.  Cro.  E.  565.  pi. 
29.  rafch.  39  Eiiz.  C.  B.  Blundcn's  Cafe. 

30.  Debt 


to.  t)iH  OH  bend  Was  hrmght  befon  the  Jay  of  payment^  and  Cro.l.  loi. 
jui^gottcnt  was  given  for  the  plaintifFj  then  defendant  brought  ^^^^^* 
enw  and  judgment  was  affirmed  in  Cam.  Scacc.  and  note,  that  Reeve.  S.c, 
fending  the  writ  of  error  the  day  of  payment  happenedj  and  cites  the 
46  E.  3.  28.  per  Ptsrfay,  that  if  niy  writ  be  brought  before  the  day 
of  payment,  and  depends  in  fuit  till  after  day  of  payment,  my 
writ  is   made  good ;  for  at  all  times  the  defendant  was  my 
debtor.     2  Le.  20.  pi.  26.  Trin.  29  Eliz.  B.  R.  Thurkcttle  v. 
Teys. 

31.  Error  of  a  judgment  in  debt  upon  an  obligation^  becaule 
the  tefte  of  the  writ  was  15  Sept.  32  Eliz.  returnable  0(9. 
Mich,  and  the  money  was  due  at  Mich.  32  Eliz.  and  fo  after  the 
tefie  and  before  the  return  of  the  wrtt^  and  for  this  caufe  although 
the  judgment  was  after  verdi£l,  yet  being  brought  before  caufe 
of  a£Uon,  the  judgment  was  reverfed,  and  is  not  helped  by  the 
ftatuteof  i8  Eliz.  Cro.£.  325.  pi.  17.  Pafch.  36  Eliz.  JB.  R. 
Buckley  v.  Williamfon. 

31.  In  a  darrein  prefentment  the  count  was  et  inde  dicit  quod  ipfe 
the  plaintiff'  ad  eandem  prefentavit^  without  faying  ecclejiam^  but  no 
error,  for  it  can  have  no  other  intendment  but  that  he  prefented 
to  the  fame  church  mentioned  in  the  plaint.  Cro.  C.  341.  pi. 
6.  Hill.  9  Car.  B.  R.  Cort  v.  the  Bp.  of  St.  Davids. 
,33.  Error  of  judgment  given  in  an  inferior  Court  per  SenefchaW 
hie  in  Cur.  and  affirmed  ;  for  though  if  it  be  per  Senefchall'  only^ 
without  more  it  would  be  ill,  becaufe  it  might  be  in  a  tavern  or 
other  place,  yet  being  faid  in  Cur.  /hews  it  to  be  in  Court  judicially. 
12  Mod.  16.  Hill.  3  W.  &  M.  Fi(her  v.  Bafton. 

34.  Granting  a  dilatory  when  it  ought  not  to  be  granted  is  no 
error  j  but  it  is  otherwife  to  deny  it  when  it  is  grantable.  Carth. 
173.  Hill.  2  &  3  W,  &  M.  in  B.  R.  in  Cafe  of  Clobery  v.  Bp.  of 
Exon. 

35.  If  a  record  begins  that  A.  B.fummonitusfuit^  which  prefup- 
pofesa  writ,  yet  if  there  be  no  writ  judgment  cannot  be  arretted 
for  this  reafon,  but  the  party  may  have  a  writ  of  error  ;  per  Cur. 
Ld.  Raym.  Rep.  23a  •  Trin.  9  W.  3.  in  Cafe  of  Pechey  v.  Har- 
^ifon. 

36.  Error  upon  z  judgment  in  affiimpfity  where  tlie  plaintiff  <//- 
elated  upon feveral pronujesy  and  in  the  count  upon  the  infimul  com^ 
ptUaJJinty^Tio  tlm^  was  laid  when^  nor  place  where ^  the  account  was 
maiie  between  them.  Holt  Ch.  J.  faid  it  is  the  fame  thing  as  if 
«  man  (hould  declare,  that  at  Cambridge  the  defendant  was  in- 
debted to  him  for  goods  fold,  and  not  fay  where  they  were  fold  i 
it  ought  to  be.  Ad  tunc  et  ibidem  vcnditis.  The  judgment 
ought  to  be  rc^erfed.  Ld.  Raym.  Rep.  533.  Hill.  11  W.  3. 
bciborough  v.  Kelby. 
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J^793-  (G.  c)  Error  in  Procefs. 

[In  Fines,     pi.  1 3.  to  20.] 

•  But  where  j^j,  Tp  there  be  an  omiffion  of  any  writ  in  proofs^  of  *  cm  writ 
L?r*"b?ca-  awarded  in  lieu  of  another^  and  judgment  given  thereupon 

pia$inac-    without  any  appearance  of  the  party ^  this  is  erroneous.     3  H. 

tionin  6.  Q.] 

-which  ca- 
pias does  not  lie,  this  is  error.     Br.  Jourt  &c.  pi.  5^  cites  Ta  E.  4*  ix. 

Variance  between  plaint  and  declaration  in  inferior  Courtt  is  error,     i  Salk-  26€. 

< 

[2.  In  dehty  if  there  be  but  two  capiases  awarded^  and  then  an  ex- 
igentj  this  is  erroneous.     3  H.  6.  9.  ] 

[3.  If  ^  petit  cape  be  awarded  in  lieu  of  a  grand  cape^  and  the  de» 
tnandant  recovers  thereupon^  this  is  erroneous,     j  H.  6.  9.] 

[4.  In  deht^  if  a  capias  be  awarded  before  anyfummans^  andjudg^ 

ment  after  given^  this  is  erroneous  ;  for  there  ought  to  be  a  fum* 

mons  awarded  by  .the  law  before  any  capias  ought  to  iflue.  Pafch. 

3  Jac.  B.  R.  between  Banks  and  Pembleton  adjudged  in  a  writ  oC 

error.  Pafch.  5  Jac.  B.  R.  between  Ballard  and  Coot  adjudgedy 

which  Intratur  Trin.*4  Jac.  Rot.  681.  Hill.  4  Jac.  B.  R.^'^ 

tween  Moyie  and  Catthnud  Sidjudgcdy  which  Intratur  Trin.  4  Jac. 

Rot.  1609.] 

Cro.  F.  [5.  In  zpracipe  quodreddat^  if  the  tenant  before  thejiatute  tfy 

371.  pl.  14.  £1^  ^^  returned  fummonedj  when  no  fummons  was  made^  and  upon 

Marih.         '^'^  '^^  tenant  lofes  by  default^  yet  this  non-fummons  i»  not  erro- 

s.  c.adjor-  neous ;  for  the  juftices  have  given  a  good  judgment,  and  the 

ih^d'  "^      party  cannot  aver  againft  the  return  upon  a  writ  of  error  upon 

pi.2.  s?C.  the  fame  judgment.     Hill.  37  £1.  B.  R.  between   CoUet  and 

mnd  }udg-     MarjhalJ\ 

ment  was 

affirmed  per  tot  Cur.  praeter  Cawdv.— — Mo.  349.  pi.  467.  Corbet  v.  Marih.  S.  C.  and  becauTethe 

iheriflf  had  returned  him  fummoned  and  proclaimed,  the  Court  adjudged  according  thereunto,  and 

But  the  party  to  his  remedy  agalnl^  the  (heriflT. Gould(b.  it 8.  pl.   22.  S.  C.  adjudged  that  the 

party  (hall  not  have  averment  afaintt  the  return  of  the  (hertff;  for  if  the  ottum  be  &&€«  thepar^ 
Ihall  have  an  action  upon  the  cafe  againjl  the  iheriflf. 

[6.  5o  it  is  not  erroneous  by  thejiatute  of  31  EL  cap.  3.  ifbt 
was  not  fummoned  according  to  thatjiatute.  Hill,  37  EI.  B.  R»  be- 
tween Collet  and  MarJI.al  adjudged. .    V ide  the  ftatute.] 

[7.  In  an  aftion  upon  the  cajc^  if  the  plaintiff  declares  that  A, 
ms  indebted  to  him  in  10/.  and  he  exhibited  a  plaint  in  the  Court  ^ ' 


was 


Exeter  fecundum  confuetudinem^  and  upon  this  a  capias  was  awarded 

ugainji  J.  fecundum  confuetudinem^  and  upon  this  A.  was  arrefied^ 

and  thereupon  the  defendant  promifed  that  in  ccnfideration  the  plaif" 

tUfvelUtpermittere  A.  to  go  at  largCy  and  not  farther  to  profecute  the 

faid  plaint^  he  ajfumed  to  re-dcliver  A,  again  to  the  cujlody  of  the 

fcrjeant  that  arrejledhim  before  fuch  a  day^  or  otherways  to  pay  \  and 

avers  that  he  fufFered  him  to  go  at  largci  &c.     After  a  verdid 

6  upon 


upoo  non  alTumpfit  pleaded,  and  judgment  for  the  plaintiflT,  it  was 
ajfifud  for  error,  that  the  firft  procefs  againjl  A.  tvas  a  capias 
witbwt  any  fummenSy  yet  the  judgment  was  affirmed  ;  but  no 
ixxiywas  of  the  other  part  to  fhew  to  the  Court  that  in  this  cafe 
A,  mver  appeared  to  the  plaint^  fo  that  he  never  made  the  procefs 
good  by  any  appearance.  Trin.  8  Car.  B.  R.  between  Hawkins  [  33  ] 
and  Smiting  adjudged  in  a  writ  of  error  upon  a  judgment  in  Exe- 
ter,   IntraturTrin.  7  Car.  Rot.  630.] 

[8.  If  one  indicted  for  felony  be  rendered^  and  hath  a  fuperfedeas^ 
and  delivers  it  to  the  Jhenff  before  the  exigent  is  pronounced  andrc'- 
txrned^  if  the  exigent  be  after  pronounced  and  returned  it  is  erro- 
Jicous.     18  E.  3.  38.J 

[9.  So  if  he  ntver  delivers  it  to  the  Jheriff^  yet  the  exigent  1$  er- 
roneous, for  this  loft  its  force  by  the  render  and  fuperfedeas. 
ContraiSE.  3.  38.3 

[  la  ^9  if  the  Ai»^  pardons  him  pending  the  exigent^  and  notwith- 
fianding  the  Jl^Jf  pronounces  the  exigent^  it  is  erroneous,     18  E. 

3-  38.] 

[11.  If  an  adion  of  dower^  by  way  of  plaint  and  not  writ,  be  In  error  of 
brought  in  an  inferior  Court  by  the  ciiflom  of  the  Courts  and  the  judgment 
fkintiff  thereupon  recovers  by  judgment^  this  is  erroneouji ;  becaufe  g^vgrTin 
it  is  againft  the  ftatute  of  Magna  Charta  to  fue  by  plaint  in  real  Newcs^e, 
a£tion.    Hill.   11  Car.  B.  Vi.  htivft^n  Hodgfon  and  Cremeri^v  r— ^^ — > 
Curiam,  in  a  writ  of  error  upon  fuch  *  judgment  in  Lynn,  and  *  Fol.  794* 
thfc  judgment  revcrfed  for  this  caufe  among  others.     Intratur  -i    ^^^T'^^ 

H^    ^o  '      o  .  ^      It  was  al- 

.  1 1  Car.  J  figned  that 

the  proceed- 
iitp  veit  by  plaijit»  and  no  fpecial  cuftom  certified  to  maintain  it.  The  Court  held  it  to  he  erroneous 
hi  this  caufe,  but  would  not  determine  whether  it  might  not  be  good  upon  a  fpecial  cuftom.  Vent. 
267.  Hill.  26  627  Car.  2.  B.  R.  Lomax  v.  Armorer.— —2  Lev.  98.  S.C.  and  judgment  rcverfcd. 
I*     ■  Raym.  ajj. 

[12.  In  an  aAion  of  debt  in  an  inferior  Court,  if  tht  fummons  he 
aufordedy  and  after  a  capias^  and  upon  this  a  cepi  returned  and  the 
record  is  returned  in  a  writ  of  error,  that  at  the  return  of  the  cepi 
quod  defendens  venit  ^  comperuit^  and  thereupon  two  others  came  in 
their  proper  perfons  and  became  bail  for  him ;  after  a  day  is  given  to 
the  defendant  ttll  another  Court,  at  the  prayer  of  the  plaintiffs  and  no 
mention  ef  any  prayer  or  imparlance  of  the  defendant,  and  at  the 
other  Court  he  mates  default,  and  upon  this  judgment  is  given  by  y 
defaub  againfi  him,  this  is  erroneous  ;  becaufe  the  record  is  not 
inat  he  appeared  in  proper  perfon,  or  by  attorney ;  for  the  derks 
dc  B«  R.  faid,  that  //  is  ufed  always  to  be  (aid,  thai  he  appeared  in 
proper  perfon  or  by  attorney  or  guardian  ;  tor  a  man  may  appear  by 
any  of  thefe  ways.  Mich.  15  Car.  B.  R.  between  Orchard  and 
Jenkins  adjudged  in  a  writ  of  error  upon  a  judgment  in  Briflol^ 
and  the  judgment  reverfed  accordingly  for  this  error,  Intratur 
Mich.  14  Car.  Rot.  194.3 

[13.  In  a  writ  of  covenant  between  Fofier  and  Fofter,  the  commif  Cro.  J.  77. 
JUners  upon  the  dedimus  having  taken  the  conufance,  return  executio  ^^'^^'^^ 
ijlius  commijjionis  patet  in  quodam  panello  buic  commiffioni  annexo,  wasamrmed. 

D  3  where 


33  €tV(». 

vhere  it  oOght  to  be  in  quadam  fcheduUt  s  yet  this  is  not  erroACOUS 

in  the  fine,  for  this  had  been  well,  if  it  had  been  only  exutrtU 

patet  inhac  annex,  without  other  words;  and  ^o  it  wa$  iaid  it 

would  have  been  good,  if  no  words  had  been  twit  thereupon^  but  l^d 

only  returned  the  concord  under  their  feak»    Trin.  4  Jac.  B»  R* 

between  the  Earl  of  Bedford  and  Fofler  adjudged  in  a  writ  of 

error.} 

Cra.  J.  77.       [14.  So  in  the  faid  cafe,  if  in  the  label  annexed  to  tbefracipe  it  is 

but  s.  P       there  recited  the  parties  are  named  Fofler  and  Fofler ^  without  n^nn^ 

doea  not  ap.  ing  their  chriflian  nameSj  and  in  the  concord  their  chriflian  names 

pear.  are  named ;  yet  this  is  not  erroneous  for  not  naming  their  chriftian 

names  in  the  praecipe,  for  the  reafon  in  the  point  before.     Trio. 

C    34   ]  3  Jac.  B.  R.  between  the  Earl  of  Be^ord  and  Fofler  zdjuigcd  in 

a  writ  of  error.] 

S*^  \'^^*       f  ^5*  '^^  ^^  **^  ^^'^^  ^f"^  '^^  ^^^^  thepreeeipe  hedeZ  mejuagiis 

S.  C.  and      ^  ^  mefliiagiisj  and  the  concord  is  welljfcilicetj  2  [83  mejjiuigiis  ^ 

the  fine  waf  2  tofiis ;  yet  this  variance  is  not  error,  becaufe  the  prxcipe  in 

affirmed,      th^  label  is  not  neceffary  but  idle  ;  for  the  concord  is  in  the  writ  ^ 

covenant^  which  is  the  material  tbingy  and  the  other  but  furptufage  ; 

for  the  juilices,  who  take  fines,  never  return  upon  their  dedimus 

more  than  only  the  concord.     Tqn.  3  Jac.  B.  R.  between  the 

Earl  (f  Bedford  and  Fofler  adjudged  in  a  writ  of  error.] 

Cro.J.s92.      [i5,  \f  riic  dedimus  poteftatem  to  take  the  coaufance  of  a  fine 

anilTamceil  ^^^^^  ^^^'  before  the  writ  of  covenant^  this  is  error ;  for  the  dedimiif 

ror  affigned,  poteftatem  fays,  fcilicet,  quod  cum  breve  pendeat  de  placito  con<* 

but  the  dc.   ventionis,  &c.  and  this  cannot  be  pending  when  it  bears  teftc  after* 

Seirniin.  ^^"-  4*  ^^-  7*  9  ^'-  ^-  ^-  adjudged  in  a  writ  of  error.  Brook 
Licyitiras  35  H.  8.  262.  I  H.  7.  9,  Fitz.  Nat.  146.  O.  Hill.  10  Car.  B.  R. 
adjudged      between  Herbert  andBenion^  per  Curiam  intratur.l 

that  the  pa.         -  *^ 

foi  ihall  demur.*— "—Mo.  847  pL  1 148.  Herbert  ▼.  Bingham,  S.  C.  the  age  was  gnhitedt  bccisft 

be  that  pleaded  it  was  tertenant,  but  otherwife  he  (hould  not  have  his  age  in  error. 3  Bulft.  134. 

HarbertT.  Bynion,  S.  C.  yery  fully  debated  by  ^e  Court,  and  adjudged  that  the  age  be  allowed,  and 
that  the  plea  (houid  ftand  till  the  defendant's  full  age.  Roll.  Rep.  iz%.  pi.  31.  S.  C.  and  by  Coke 
mad  Doderidge  if  dedimus  poteftatem  of  a  fine  bears  date  before  the  writ  of  covenant,  this  is  commu- 
nis error ;  adjorQttur. i^lbtd.  250.  pi.  19.  S.  C.  and  Coke  and  Crooke  Teemed  that  the  age  lies«  bat 

Doderidge  and  Haughton  e  contra;  adjomatur. Ibid.  323.  pi.  31.  S.  C.  debated  by  the  Court 

,  whether  the  age  lies. Jo.  419.  pi.  7.  S.  C.  the  parol  demurred  till  he  came  to  full  age ;  and  after 

he  came  to  foil  :ige  the  matter  upon  tefummons  was  revived,  and  after  argument  at  bar  the  Court 
was  divided.  '  See  infra  pi.  ao. 

[17.  Vide  Mich.  431  44  El.  B.  R.  between  Arundel  and Anm» 
deUonUz.  Hill.  13  jac.  B.  R.] 
Cro.  J.iT.  j|jg^  If  the  dedimus  poteftatem  be  to  take  the  conufance  of  lands^ 
&*s!^P  acl  /f/;/«^wfj  and  rentSy  and  no  comifance  is  made  of  the  rent-,  and./tf  the 
cordingly.  dedimus  not  purfued  in  the  whole ;  yet  this  is  not  erroneous.  Mich. 
For  .IS  Pop-  4  j^  ^^  El.  B;  R.  between  Arundel  and  Arundel  ^x  Curiani.3 

liam  laid 

the  ufual  courfe  of  the  fine  office  is,  when  a  fine  is  levied  of  a  manor  and  rent,  if  the  rent  be  under 

the  value  of  5  1.  they  never -ufe  to  make  mention  thereof  in  the  fine ;  but  if  it  amounts  10  5  I.  oc  more, 

then  they  ufe  to  mention  it  in  the  concord  of  the  firte,  and  therefore  this  error  was  difallwred. 

S.  ?,,  as4o  the  value.     Cro.  £.  275.  Hill.  34  Elis.  C.  B.  Argenton  v.  Weftover. 

■t  • 

Cro.|.  160.      ^ip.  If  the  writ  rf covenant  biars  tefte  23  Jan*  and  the  dedimus 

poteftatem 
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ftiiftatan  iht  l\  Jan.  and  die  writ  efcwenav^  is  rtturnaUi  Ojfabis  /  ■  ^  \ 
(*j  Pursfoati^ni,  which  is  the  i%tb  $f  February  \  and  the  caption  *^^^  79 <*^ 
of  the  fi»e,  taken  before  Gawdjr  Junice,  iV  the  14th  ofFthruarjy  V'""'^Tc' 
and  fo  certified  upon  the  back  of  the  dedimus  poteftatem ;  fo  that  ^'1'  p^  ' 
die  caption  is  after  the  return  of  the  writ  of  covenant ;  yet  this  4ioes  not  ap- 
is erroneous.  Trin.  5  jac,  B.  R.  between  Champemen  and  ^"•" — • 
Godolpbin.   Dubitatur  Mich.  5  Jac.  B»  (am^  cafe  per  Curiam.]     135. cL^. 

pnoa't  caie. 

[20.  If  upcn  a  fine  levied  at  the  grand  Jtffians  in  Montgomery,  ^  fupr* 
the  rumrd  in  the  writ  of  error  is  Cfrtifad^  that  A.  brought  a  writ  of  ^'^  ^^^^^ 
csvenani^againft  B.  &c.  and  that  this  bore  date  8  yulii  7  Jac.  and  there. 
it  is  aifh  certifiedj  that  a  dedimus  poteflatem  wos  granted  between  the 
fanu  parties^  and  of  the  fame  premtjjes  which  bore  date  before^  fcilicet, 

6  Feb.  %  Jac*  in  which  it  is  recited  quod  cum  breve  noftrum  de  con^ 
ventione  pemletj  and  the  indorfement  of  execution  thereof  is  certified, 
fcilicei^  executio  patet  in  quadam  fcpedula  huic  anmxa^  and  after 
there  is  certified  a  pnecipe  between  the  parties  &c.  and  the  concord    . 
thereupon  bf  captio  t^-  cognitio  j  8  Feb*  2  Jac.  coram  nobis  CsTr. 

virtute  hrevis  de  dedimus  toteftaUm  huic  concordia  annexi^  and  after  f  35  1 
it  is  certified  hac  eft  finalis  concordia  fa&a  &c.  pradi^o  die  Luna 
24  Julii^  7  Jac.  and  proctainud  toeny  and  the  writ  of  error 
is  brought  to  reverfe  this  fine  which  was  levied  at  the  grand 
feffions  held  die  Luna  2±  Juliiy  7  Jac.  and  affigns  for  error  that 
the  dedimus  poteftatem  Dore  date  before  the  writ  of  covenant  | 
but  whether  in  this  cafe  it  fhall  be  intended  by  the  Court  that 
this  fine  was  levied  upon  the  conufance  upon  the  dedimus  potcf-« 
tatem,  or  after  in  Court,  is  the  queftion  ^  the  conufance  upon  the 
diedimus  being  2  Tac.  and  the  writ  of  covenant  and  fine  perf<e6led 

7  Jac.  Hill.  10  Car.  B.  Rt  between  Herbert  and  Beniony  dubi- 
tatur, it  being  for  the  defendant  in  error ;  but  fome  of  the  judges 
iaid^  that  this  cannot  be  a  fine  levied  in  Court,  becaufe  there  are 
not  the  parts  of  fuch  fine,  without  that  which  vi»s  done  upon  the 
dedimus  poteftatem.  But  Trin.  14  Car.  it  was  argued  by  Barkley 
and  Croke,  that  it  was  not  error,  becaufe  it  fhall  be  intended  to  be 
levied  in  Court ;  but  Mich.  14  Car.  it  was  argued  by  Jones,  who 
ieemed  contra  ;  for  that  this  could  not  be  in  Court,  being  that 
there  was  but  one  concord  certified,  and  this  appeared  to  be 
taken  in  the  country  before  commiflioners,  and  not  in  Court ; 
and  the  concord  is  fuch  an  efTential  part  of  the  fine  that  it  is  not 
good  without  it ;  and  if  there  was  another  concord  in  Court  there 
might  be  a  diminutiqn  alleged,  and  thereupon  to  have  it  cer- 
tified  upon  a  certiorari,  otherwife  fuch  thing  which  could  not  boy 
mnUfs  it  be  ofrecordy  Jball  not  be  intended  if  it  do  not  appear  to  the 
Court  by  the  record  itfelfy  and  after  Hill..  14  Car.  Brampfton  was 
eA  the  &me  opinion  with  Jones,  and  fo  the  Court  divided.] 

[21.  In  a  writ  of  error  in  Banco,  or  Banco  Regis,  upon  a  Cro.E.4f^. 

julgmeat  given  in  an  inferior  Couriy  if  the  file  of  the  Court  be  entered  pi*  s*  ^^^ 

in  this  manner,  coram  7.  S.  majorcy  and  the  burwejfes  burgi  pra-  "^*s^' 

^/,  zxiA  doc%  not  fay  Tecundum  confuetudinem  villa  pradiifa^  this  a^'thiswat 

is  erroneous,  for  it  ought  to  appear  to  the  Court,  where  the  record  ^^  *  a^** 

D4  i$ 
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liifeft  error,  {s  rfmoved  by  writ  of  error  that  they  have  power  to  hold  plea  by 
ItTYcSB  prcfcription,  or  by  letters  patent  of  the  King,  Mich.  38,  39  El. 
s.  C.  and  B.  R.  between  Holman  and  Collins  adjudged.] 

for  this  error 

judgment  w^s  rc^erfed.  Noy.  35.  S.  C.  and  the  firft  judgment  was  reverfed.  ■■  Ow.  50, 
S.  C.  and  cited  D,  262.  and  a  judgment  30  Eliz.  Rot.  32.  and  the  firft  judgment  was  reverfed.  .  ■ 
S.  P>  and  judgment  reverfed  for  not  (hewing  by  what  authority  they  hold  pleas.  Noy.  90.  Mich« 
4  Car*  B.  R.  Canton  v.  Canton.  ■  Godb.  380.  pi.  466.  Gunter  v.  Gunter.  S.  C.  and  judg- 
ment reverfed.— Lat.  J  80.  S.  C.  and  judgment  reverfed. Yelv.  46.  Trin.  2  Jac.  B,  BL, 

Ikfoufe's  C^e.    S.  P.  adjudged  on  a  record  rem^v^d  out  of  the  Coiurt  of  Gravefend. 

[2a.  If  the  plaint  in  an  inferior  Court  be  in  placito  tranfgrejfioni^ 

fuper  cafurn^  and  the  declaration  is  in  placito  aebiti-t  and  the  judg-. 

ment  is  given  thereupon  for  the  plaintiff;  this  is  erroneous.    HilL 

ID  Car*  B,  R.  between  Bowman  and  Hixfon  per  Curiam,  and 

fuch  judgment  given  at  St.  Albans  reverfed  accordingly.   Intratur 

Mich.  10  Car.'^Rot.  34-]. 

See  (L.  BO        [23.  If  a  man  declares  in  an  inferior  Court  in  an  a£(ion  againjl 

pi.  9.  S.  C.  y  g  }^  cvflodia  de  J.  D.ferjeant  and  minijler  of  the  Courts  this  is 

not  good  without  any  averment  thai  he  took  him  in  fujlody  by  force 

of  the  precept  or  proctfs  of  the  Court  or  fuch  like.     Trin.  1649. 

^      ^  between  Lawe  and  Dbddejworthj  adjudged  in  a  writ  of  error  upon 

•Fol.  796.    fuch  judgment  in  (*)  the  Court  of  York  (as  it  feems)  and  the 

^  *"  » '  ■  y  judgment  reverfed  accordingly,  where  the  defendant  demurred 

there  upon  the  declaration  for  this  caufe,  and  this  overruled,  and 

judgment  given  there  againft  him.] 

C    36     ]       [24-  In  a  formednn  in  dlfcender^  if  the  defendant  counts  that  yf. 

gave  it  to  B.  in  tail  per  quod  B,  [was  feifed  ut  defeodo  &f  jure  per 

farmamt  &c.  this  is  good  and  not  erroneous,  though  the  words 

feem  to  imply  that  he  was  feifed  in  fee  \  for  inafmifch  as  he  fays 

per  formam,  &c.  it  (hall  be  intended  a  fee  per  formam  doni,  which 

is  in  tail,  and  this  is  the  ufual  count.   Hill.  10  Car.  B.  R.  between 

Cowpe  and  Turner  per  Curiam,  adjudged  in  a  writ  of  error.  Intratur 

Hill.  9  Rot.  25?.] 

[25.  In  an  a«ion  of  debt  in  Banco^  if  the  plaintiff  declares  and 

does  not  fay  after ^  as  is  ufed  in  Banco  Regis,  fff  petit  quod  defendenx 

refpondeat :  but  thereupon  judgment  is  given  againft  the  defend- 

aht  upon  non  fum  informants,  though  it  was  faid  that  the  Court 

ought  not  to  give  Judgment  for  the  plaintiff  without  his  prayer, 

as  not  to  increafe  the  cofts  without  the  requeft  of  the  plaintiff,  yet 

this  is  not  erroneous,  becaufe  the  bringing  the  aSiion  is  a  demand 

itfelf  and  this  is  the  ufe  de  Banco  to  enter  the  judgment  fo  without  fuch 

prayer.    Pafch.  1 1  Car.  B.  R.  between  Preen  and  Keel  adjudged^ 

and  the  judgment  given  in  Banco  affirmed  accordingly,    intratur 

Hill.  10  Car.  Rot.  907.] 

Cro.  Jo.  [26.  If  ail  infant  appear  by  attorney^  where  he  ought  to  appear 

A'o.  p».  i».  by  guardian,  this  is  erroneous.     Mich.  15  Jac.  B.  R.  between 

Weftwt^'      ^$/?«/  and  CQttne  adjudged  per  Curiam,  and  a  judgment  reverfed 

s.  c.  adjor-  for  this  caufe,    Co,  o.    Beecher  58.  b.  Co,  9.  Ab.  Str.  Mar.  30. 

nttur. I  H.  5.  6.   22  H.  6.  31.  b.]  , 

jX,  14.  S.  C.  and  though  the  infant  was  fi;ed  as  executor,  yet  it  was  held  erroneous  and  the  judgi^[ient, 

was  reverfed. Poph.   130.  Weftcot  v.  Cotton.    S.  C.    refolved. Roll.   Rep.  380.  pi.  4c.' 

Weftcott  V.  Cottle.  S.  Ct  dc  S.  P.  adoiitted. See  tit.  Attorney  (C)  pi.  2.  and  the  notes  there. 

[27.  Mich* 
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[27.  Mich.  1 1  Car.   B.  R.  between  Scawen  and  Arundel^  a  See  tit. 
judgment  given  In  a  common  recovery^  in  which  the  tenant  being    ."J '  ^^^ 
a,n  infant  appeared  by  attorney^  reverfed  per  Curiam,  in  a  writ  of 
error.     Intratur  Trin.  11  Car.  B.  R.  Rot.  315.] 

[28.  In  an  action  upon  the  cafej  if  the  judgment  be  given  by  RoU.  Rep. 
nihil  didt  againj^  the  defendant ^  and  the  record  is  qaod  defendens  Hu/.^^fa*! 
fir  with  a  blanky  attornatum  fuum  venit  ^  defendit  b.  R.  Hewl 

vim  &c,  (^  nihil  in  barram  dicit  &c.  this  is  erroneous,  becaufe  ^ovft  Caf«, 
there  is  not  any  attorney  named.      Mich,  ij  B.  R.  between  ^^^th?*"**" 
Chapman  andChaundler  per  Curiam,  a  judgment  in  Banco  reverfed  chnftian 
for  thiscaufe.    Intratur  Hiil.  12  Car.  Rot.  310.]  name  of  the 

•*  attorney 

was  held  by  Coke  Ch.  J.  to  he  apparent  error.— —Ibid.  381.  pi.  i.  Howfon  t.  Fountain.  Trio* 

X4jac.  S.  C.  held  accordingly. )  l^ulft.  201.  S.  C.  held  accordingly. Cro.  E.  59.  pi.  a. 

Tnn.  19  El  is.  B.  R.  Rainfcrofr  v.  Lawney,  S.  P.  and  therefore  the  judgment  was  reversed.— ^ 
See  ttc  Attorney  (H)  pi.  3.  and  the  notes  there. 

[29.  If  a  clerk  in  Chancery  declares  there  by  billy  by  force  of  Wx  Sty^**^- 
privilege^  he  being  within  agCy  and  not  by  guarJian  and  after  he  nitur.-— ^' 
ctmis  of  full  agCy  and  after  they  plead  to  iffue^  and  after  it  is  tranf  ibid.  Us. 
mtted  in  Banco  Regis^  and  there  judgment  is  given  for  the  plaintiff  S.  C  Hale 
i^ier  a  verdifl  for  bim^  this  is  erroneous,  becaufe  he  did  not  appear  J^ln-^^* 
by  guardian,  for  if  it  ihould  be  admitted  he  appeared  in  proper  verdid  w«t 
perfon  and  declared  and  not  by  attorney ;  yet  it  is  erroneous,  for  ^^\^^  hy 
it  is  more  dangerous  for  an  iniant  to  appear  in  perfon  than  by  ^lUcih^a 
attorney,   becaufe  if  an  attorney  defrauds  him,  an  a^Siion  lies  Roil  Ch.  J. 
againfl  him,  but  if  he  appears  in  perfon  there  is  no  remedy  againft  «  contra. 
;iny  one.    Trin.  1650.  hawcen  Dawks  and  Pay  ton  Bdjudg'&d  i^r  C    37    3 
Curiam,  and  the  judgment  reverfed  accordingly  for  this  error. 
Intratur.] 


h 

this 

HilL  41  Ei.  Bf  R.  between  t  Williams  and  JVilliams^  per  Curiam.]]  notes  there* 

"^  Cro.  E. 
547.  pi.  14.  S.  C.  adjoma^r.~-Ibid.  567.  pi.  t.  S.  C.  the  Court  was  divided,  and  adjomatur.-— .• 
Mo.  342.  pi.  465    Williams's  Cafe,  S.  C.  the  Court  feemed  that  it  is  not  reverfible,  becaufe  it  it 
not  a  recovery  in  which  he  might  have  his  age.**-— 5.  C.  cited  per  Cur.  Cro.  J.  392*  that  the 
infant  fliould  not  avoid  it  by  error  for  this  caufc ;  for  if  fo  then  ibe  never  ihould  recover. 
Roll.  Rep.  326.  at  the  end  of  pK  .?2.  cites  S.  P.  adjudged  Pafch.  35  Eliz.  Williams  v.  Drue. 

If  a  writ  of  dower  be  brought  by  an  infant,  who  lofes  by  default  at  the  grand  cape,  he  may. 
reverie  the  fam^  by  a  writ  of  e^mr ;  but  where  an  infant  appears  by  a  guardian,  and  afterwanU 
kfet  by  default,  there  he  (hall  never  avoid  it;  for  if  any  default  be  in  the  guardian,  the  infant 
ihall  recoT>:r  againft  him  in  a  writ  of  difceit,  and  afterwards  the  judgment  in  the  firft  cafe  was 
reverfed.  2  Le.  59.  pi.  8^.  Mich.  3 :.  Eliz.  C.  B.  Anon.— '2  Le.  189.  pi.  238.  Boftwick  v.  Boftwick. 
S.  C.  takes  notice  that  the  judgment  was  reverfed,  and  that  there  commenced  a  new  a^ion.— -In 
dow«r  againft  infant,  who  makes  default  upon  the  'grand  cape  returned,  and  ;^eed  by  all  the 
juiVices,  that  judgment  (hall  be  given  upon  the  default,  for  the  infant  (hall  not  have  his  age^  and 
U  it  was  adjudged  upon  the  writ  of  error,    2  Brownl.  118.  Mich.  9  Jac.  C.  B.  Anon. 

31.  Writ  of  error  was  brought  in  this  Court  of  a  judgment 
given  before  commiffioncrs  in  plea  of  land  \  one  error  affigned 
was.  becaufe  there  was  not  any  fummons  awarded^  according  to 
the  law  of  the  land ;  and  another  error  becaufe  a  commijfton  was 
mvardcd  for  the  trying  of  a  title  to  landy  and  tried  before  them 

when 


3j  <^vm^ 

whers  U  ought  mt  to  It  trUd  by  die  law  of  tht  laQd  tut  Mp§»  an 
original  writ.  And  for  this  caufe  it  was  reverfedi  and  the  fpecial 
ca^fe  of  the  reverfai  entered  uppp  the  record;  fo  akbougb  tbf 
judgTiunt  then  tv^  merdj  voidf  yet  a  writ  oftrnr  was  tnmntqinii 
up^n  it  \  cited  Cro.  J.  96.  by  Popham  4s  a  good  precedent 
6  £«  3*  Ld.  Stafford  s  Cafe. 

32.  Aflife  oi  frejh-foi'ce  pajfed  againft  twa  in  Niwcafile  upon 
Tltiij  and  they  brought  writ  oTerror,  and  one  died^by  which  the 
furvivor  and  the  heir  of  the  other  brought  new  fcire  facias  and 
well,  and  becaufe  It  wa$  aBisned  for  error  thaiJbe  party  was  net 
attached  nor  futmnonedy  and  Ja  it  appeared  iy  the  record^  by  which 
the  judgment  was  reverfed,  ana  the  party  reftored ;  ^ur  Brook 
lays  it  feeros  that  if  the  record  had  made  mention  that  he  had  been 
attached  andfummoned^  th^n  he  (hould  not  affign  it  for  error  \  for 
cdntra  recordum  ;  and  then  it  feems  that  be  is  put  tq  bit  adion 
againft  the  flieriff  who  returned  it.  iir.  Error,  pi.  xi6.  cites 
19  Aff.  7. 

33.  If  in  praecipe  quod  reddat  the  Jheriff  returns  ont  fumsnotud 
where  he  otigbt  to  have  returned  twOj  and  grand  cape  is  awarded 
upon  ity  this  is  error.    Br.  Error,  pi.  29.  cites  50  E.  3*  17. 

ir.Toor  34.  Where  a  man  appears  by  procefs  which  had  not  i^  days 

|i.  54.  citcf  igtfjjggfg  t^g  ftjlg  and  the  return^  or  if  he  appears  upon  capias  in  writ 
of  ward  where  no  fuch  procefs  lies  in  this  a<3ion,  yet  tbb  is  not 
error  i  per  Littleton  J.  quod  non  negatur ;  and  in  like  manner 
it  is  faid  elfewhere,  the  admittance  of  an  efToign  where  e&ign 
does  not  lie  is  not  error ;  contra  of  reje&ing  it  where  it  does  lie* 
Br.  Error,  pL  169.  cites  12  £•  4.  11. 

35.  Where  procejs  is  roi&ontinued  and  fudjfoent  given  for 
defendant  thereupon,  it  is  error,  and  (hall  not  \!c  amended.  Bn 
Error,  pi.  139.  cites  2  H.  7.  11. 

36.  But  if  the  party  has  day  and  pleads^  and  judgment  is  given 
s^n  other  matter^  there  the  mifcontinuance  (hall  be  amended, 
and  (hall  not  be  error.    Br.  Error,  pi.  139.  cites  2  H.  7.  ii« 

C  38  3  37*  l^^f or  of  *  ju4gment  given  in  a  writ  of  entry  fur  diffeifiu 
l^o-459'p*-  '^^^  ^^^^^  afligncd  was,  becaufe  the  Jheriff  returned  not  the  names 
6]$.  Anon,  of  the  fummoners^  or  veyors,  and  held  for  this  cafe  to  be  error; 
s.  P.  and  for  if.  there  be  no  fummons  made,  the  party  cannot  have  a  writ 
s^c!Tad^  of  deceit,  Et  non  conftat  de  recordo  againft  whom  be  (hould 
JM^gment      have  it;  wherefore  it  was  reverfed.    Cro.  1£.  557.  pi.  13.  Pafch*^ 

'*Tn1 ""  39  '^'*^"  ^'  ^'  Meryll  v.  Robyns. 

«w  ^'^7'         jg^  ij^  3  ^j.j^  ^f  cj-ror  to  reverfe  a  judgment  given  for  tbrea^ 

the  error  affigned  wasy  that  one  of  them  was  dead  tempore  judicii 
redditi'y  the  other  anjwers^  that  ne  wa$  in  full  life  tempore  judicii 
(fcilicet)  at  fuch  a  day^  vi^.  iS  Augufti.  The;  whole  Court  was 
Clear  of  opinion,  that  this  fcilicet  it  idUy  and  the  other  {(Tue  goody 
that  he  was  in  full  Kfe ;  the  fole  and  material  iiTue  here  being  the 
time  of  the  judgment.  Williams  J.  faid  there  is  no  book  wherein 
mention  is  made  of  fuch  an  iiTue  joined  upon  a  fcilicet,  and  fo  by 
the  rule  of  the  Court  the  fcilicet  here  is  void,  and  the  other  ifl'ue  to 
(land,  being  only  whether  the  party  were  living  at  the  time  of  the 

judgment 
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to  be  error,  and  not  aided  by  any  ftatute,  for  this  is  an  ill  ori*  joimi  v/' 
ginal,  and  Judgment  was  reverfed*    Jo.  304.   pi.  ||»    Micb*  Stayoer* 
$  Car.  h.  R.  Scayner  v.  Jones.  f-  c.  uul 

judgment 
iKvwfed.— -*4Le.  98.  pL  a5a  Trio.  %$  EIm.  B.  R.  Griffith  ▼.  Ptrios,  S.  ?.  aod  judgtieat  reverfc^* 

40.  Upon  a  judgment  given  zjcin  facias  wfnt  out  inl9  u  froUr  3  Keb.  629. 
$mnUy^  and  ufw  ii§  return  of  a  mffil^  a  teftatum  ca^Jk*  into  utuihtr  pi-  «p.  Irifli 
€9ttHty^  witbcut  any  capias  tnto  the  proper  county ;  and  it  waa  held  J"  "'^^ 
to  be  error*     Fteem*  Rep.  42a.  pi.  56J.  Fafch.  1676.  Irifli  p^rCur.  w 

▼.  HiU«  Yelrertjm, 

andceittfi- 
cate  of  ftrothonoMiiei  of  C.  B,  ffiete  ittuft  be  an  original  capiat  noCwSthftanding  non  eft  inTenQUf 
md  nihil  fcturotd.aa  cht  fiei.  U,  tad  the  judgaieat  reveriSsdj  for  hi  may  be  feuad  after  dec« 

41.  Error  upon  a  judgment  in  C«  B,  the  writ  was  a  trejpafsfor 
OMUrimg  into  bis  boufe  and  fever al  cli^es^  and  the  declaration  is  tfan 
ontrj  into  bis  boufe^  tf  tn  unum  chufum  tf  unum  tofium\  held 
naughty  for  that  toftum  is  not  a  clofe,  but  ground  whereon  a 
hoofe  formerly  ftood.  i  Show.  93.  pL  87,  Hill.  31  &  3a  Car.  2« 
B.  R.  SiUcidmore  v.  Bouchier. 

4a.  It  is  not  error  to  allow  an  ejj^in  ipbere  it  does  not  /iV,  1)ut  it 
is  error  to  iony  an  effiin  where  it  does  lie ;  for  it  is  not  error  to 
allow  fwa  ej^ins  \  per  Powell  junior.  But  Powell  fenior  ieemed 
to  doubt  of  this  latter  point,  becaufe  it  is  within  the  aA  of  fourch* 
ing  by  eflbins.  Ld«  Raym.  Rep.  80.  Pafch.  8  W.  3.  in  Cafe 
«f  Burehill  V,  Canterbury  (arcbbiihop). 

43.  Denial  of  imparlance  was  generally  affigned  for  error,  and 
per  Holt  Ch.  j .  if  it  appears  upon  the  record  that  the  defendant  bos 
title  to  an  imparlance^  and  be  prays  it^  and  it  is  denied  him,  it  is 
error ;  but  if  no  fuch  thing  appears  upon  the  record,  denial  of 
Rn  imparlance  cannot  be  affigned  for  error.  Judgment  was  af- 
firmed.  Ld.  Raym.  Rep.  285.  Mich.  9  ^*i;  £Uis  v.  Thomas. 

44.  Upon  writ  of  error  want  of  original  affigned^  and  one  certi'^  'But  Ibid. 
fed  varying  from  the  declaration  (    and  Holt  Ch.  J.   faid,   let  3 to.  Mich. 
variance  be  ever  fo  great,  yet  fmcc  it  is  fo  certified,  it  (hall  be  "^'  ^• 
taleen  for  the  original  in  this  a£kion.  12  Mod.  235.  Mich.  10  original  cer- 
W*  3.  Jennifon  v.  KUis.  tified  being 

of  another 
Vm*  and  n«  continuance,  the  Court  would  not  allow  it  for  an  original ;  citci  Cro.  C.  28  r. 
**7A.  Yelv.  lot.  that  it  muik  be  an  origiaal  of  the  fame  term  with  the  p leading,  or  at  leaft  pendl 
u%tfae  plMdiiig. 


4;.  Original  fued  out  to  Suffolk^  and  the  a£lion  hid  in  N.  and 
Jud^ent  thereupon  reverfed  for  this  error.  12  Mod.  371* 
I'afwL  12  W.  3.  Bois  V.  Bruerton. 

46.  Upon  a  writ  of  error  from  the  Court  of  Ely  of  a  judraent 
in  trel^s,  it  appeared  that  a  capias  was  made  returnable  the  fame 
day  on  vbicb  thefummons  was^  and  it  was  infiAed  for  error  that 

the 
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the  fummons  being  made  returnable  general^  jucb  d  dajy  the  defea* 
clant  had  that  whole  day  to  appear,  and  then  it  was  erroneous  ta 
compel  his  appearance  by  capias  that  day^  and  that  was  agreed 
to  by  the  Court ;  for  though  in  counties  palatine^  and  grand  fef^ 
fiom  of  Wales,  they  fpiit  days  and  haurs^  and  perhaps  they  might 
do  the  like  here,  yet  having  not  done  foj  viz.  made  the  procefs  re^ 
tumable  atfuch  an  hour  of  the  day,  but  generally  at  fucfa  a  day, 
as  here,  it  was  erroneous  to  award  a  capias  till  the  day  was.over  ; 
for  the  capias  is  for  the  contempt  in  not  appearing  at  the  return 
of  the  fummons,  and  in  contempt  he  could  not  be  till  after  the 
time  of  the  return.  12  Mod.  523.  Trin.  13  W.  3.  Bidotph 
T*  Veal. 

47.  In  error  upon  a  judgment  in  the  Common  Pleas,  the  plain- 
tiff ajjigned  for  error  the  want  of  an  original^  and  took  out  a 
certiorari  direfted  to  the  Cuftos  Brevium,  to  certify  whether 
there  was  any  original  between  the  parties  of  Hillary  term 
(which  was  the  term  of  the  placita);  The  Cuftos  returned  that  there 
was  no  original ;  the  defendant  alledged  diminution,  and  took  out 
a  certiorari  to  the  Cuftos  Brevium  to  certify  whether  there  was 
not  an  original  of  Mich.  term.  The  Curjitor  certified  an  original 
of  Mich.  term.  The  defendant  pleaded  in  nuUo  eft  errat'.  The 
Court  held,  that  original  which  was  returnable  in  Mch.  term 
would  not  warrant  the  proceedings  in  Hillary  term  unlefs  it  was 
continued  to  Hillary  terniy  which  continuances  the  defendant  .  ought 
to  have  procured  to  be  certified  i  whereupon  the  defendants 
counfel  alleging  that  there  were  continuances,  prayed  the  Court 
to  fend  a  certiorari  to  the  Cb.  J.  of  the  Common  Pleas  to 
certify  the  continuances,  upon  which  point  the  Court  was  di- 
vided ;  Pratt  Ch.  J.  and  Powis  held,  that  certioraries  after 
in  nullo  eft  erratum  pleaded  being  awarded  only  ad  infor- 
mandam  Curiae  confcientiam,  they  ought  not  to  iflTue  them 
upon  the  bare  requeft  of  the  party,  becaufe  it  would  tend  to  great 
delay,  therefore  held  that  a  certiorari  ought  not  to  be  granted  in 
this  cafe  without  an  affidavit  that  there  were  continuances  1 
Eyre  and  Fortefcue  juftices  agreed,  that  after  in  nullo  eft  erra« 
tum  pleaded,  and  the  record  clofed,  certiorari  could  not  be  taken 
cut  without  the  leave  of  the  Court,  but  held  that  they  ought 
ex  debito  juftitiae  to  grant  them  upon  the  prayer  of  the  party  in 
affirmance  of  the  judgment,  becaufe  other  wife  they  ibould  reverfe 
legal  judgments.  The  next  day  the  party  did  produce  an  affidavit 
that  there  were  continuarues^  whereupon  a  certiorari  was  awarded  t9 
certify  the  continuances.  MS.  Rep.  Trin.  4  Geo.  B.  R,  Wirk- 
worth  V.  Clark. 

C  40   ] 

r^;^"^  (H.  c)   What  Things  (hall  be  Error  in  the  l^am 

of  the  Jurors  or  Parties. 


Fol.  797. 


See  tit.  A- 
mendment 
andJeofiiiU> 


Qr.  TF  J.  Broke  be  returned  upon  the  venire  facias  tr.try  the 
^  iHiie,  and  J.  Brook  is  fworn,  and  tries  it  with  otlers ;  yot 

this 


diis  IS  good  without  any  amendment,  or  examination  whether  he  W  p^-  *^ 
be  the^me  perfon;  for  tnough  it  was  obje£led  that  the  names  of  n^^^,^ 
men  have  their  denomination,  fome  from  their  trade,  and  fomc 
from  the  place  where  they  inhabit,  and  then  here  Broke  and  Brook^ 
fcil.  a  river,  difier,  yet  the  Court  would  not  intend  it,  and  they  are 
idem  finantiaj  and  therefore  good«  Mich.  9  Car.  B.  R*  be- 
tween the  King  and  Jenings,  in  a  writ  of  error  upon  a  judgment 
in  a  quare  impedit  in  Banca J 


(L  c)  lfT>at  Things  (hall  be  Errors  in  Procefs^  or 

Execution  thereof. 

[l.  TF  an  habeas  arpus  iffues  tempore  Regis  Jac.  to  have  the  jury  ^^  *•  ^ 
•*•  fummenitos  in  Curta  nuper  Regina^  and  after  the  dijiringas  ^^y^^^ 
was  to  diftrain  the  jury  funmwnitos  in  Curia  nojlra ;  this  is  errone-  (B)  pi.  18, 
ous  ;  for  the  jury  cannot  be  fummoned  upon  other  writ  than  the  S.C.Mdthe 
venire  facias  ;  for  after  by  the  other  writs  they  arc  attached  and  ******    ''*• 
diftraiaed*     Trin.  3  Jac.  B.  R.  between  Knowles  and  Burten^ 
Jbaw.l 

[2.  If  the  bailfues  an  audita  querela^  and  a  fcire  facias  thereupon,  See  Tit.  A. 
which  recites  the  audita  querela  and  the  capias  againjl  the  principal^  "J^"J*"f!f 
and  the  return  thereupon^  which  capias  was  awarded  tempore  Ke*  ^j  xl^slci 
girut  EL  and  the  fcire  facias  is  recited  to  be  per  breve  Domini  Regime  and  the 
jfnglue  vicecomiti  nojho  de' S.  direSi\  which  is  to  the  Jheriff  rfihe  notei  there. 
King  tifiich  now  is  :  this  is  error  by  the  common  law,  but  is  now 
amendable.     Pafch.  3  Jac.  B,  R.  between  Barns  and  IVorlicb 
admitted.] 

[3.    In  a  writ  cS  dower  de  tertia  parte  i   mejfuagii^   iflabuliy  Jo.  357.  pi. 
I  horrei  &c.   if  the  defendant  pleads  ne  unque  feifie  que  dower^  Ha^«S  C 
upon  which  they  are  at  ijfue^  and  at^  the  niftprius  the  tenant  makes  a^d  the  firft 
default^  and  a  petit  cape  is  awarded^  and  the  Jheriff'  returns  quod  judgment 
cepit  in  manus  tertiam partem  i  meffuagiiy  I  horre'i  i^c,  but  makes  waweverfed, 
no  mention  of  the  JlahUy  and  upon  this  judgment  is  given  for  the 
Jlahle^  as  well  as  for  the  reft,  this  is  erroneolis.  Mich.  10  Car. 
B.  R.  between  Tajh  and  Hamets  per  Curiam  in  a  writ  of  error 
upon  a  judgment  in  Banco.     Intratur  Mich.  9  Car.  Rot.  420. 
and  adjudged  alfo  that  this  cannot  be  amended.] 

[4.  U  the  Jheriff  of  a  county  levies  a  fine  ^  and  in  this  the  writ  jo.  373.  pi. 
ef  covenant  is  direcled  to  the  coroners,  becaufe  it  was  brought  againft  u.  S.C.  a- 
the  (heriflrhimfelf,and  this  is  returned  by  them,  and  upon  this  the  l^error^ 
fine  levied ;  this  is  not  erronepus,  though  there  cannot  be  any  and  rule 
fiivour  in  the  execution  of  an  original  writ.     Hill.  10 'Car.  B.  g^^/g'^J^*',^ 
•R.  between  Done  znd  Smethehurji  dubitatur,  this  being  afligned  affirmed.— 
•for  error  upon  a  fine  levied  in  Chelter.  But  Micb.i  i  Car.  adjudged  [    41    ] 
pertot^m  Curiam,  that  this  is  not  erroneous ;  but  that  properly  Cro.C.4r5, 
it  ouaht  to  be  awarded  to  the  coroners,  bccaufc  the  {heriffis  J'^'P^'j* 
partvv  as    the  uiz  is  in  futh  cak\  as    was  ctrrtrh'^d    **y    tne  ^^^  ^^ 

^  I  :  \"  r-         \  "  Cor&fcors. 


pcriivofS. 


' ' '  'I 


4«  Crtrer. 

watdBrmed.  Curfitow.    Intratur  8  Car.  Rot.  1310.  and  the  judgment  itt 

3  c«.  pi.  5.  *  Cheftcr  a:ftrincd  accordingly.^ 

s.  C.  but 

S,  p.  doci  not  tppear. 

c*  ^%\         f  ^'  ^^^ J^i^^^  ^  given  <y  mbU dictt  in  an^ inf trior  Cturt  bM 
flT.  Met.  *^'^  '*'  Reward  iy  Inttn  patents  within  Hme  tfrnM^j  the  W^ft 
caife  ▼.        of  inquiry  rf  damages  ought  to  he  awarded  returnable  in  Courty  -to  he 
W^kjr,       inquired  tbere^  wilefs  Jpecialfy  otherwife  declared  hy  the  letters  patents^ 
'    \         fcilicet,  that  the  bailiff  of  the  Court,  or  other  officer,  (hall  in- 
•  Foi.  798.  ^uii'^  >  (*)  for  otherwife  the  bailiff  (hall  take  an  oath  upon  the 
>     \    ..  *  inquiry  without  exprcfs  authority.    Trin.  14  Car.  B.  R.  be* 
tween  Worfeley  and  Metca^  dubitatur,  Croke  contra  Berkly  ; 
intratcr  Trin.  13.  Rot.  561.  in  a  writ  of  error  upon  a  judg- 
ment in  Eihedsford ;  but  they  agreed  that  the  fiieriff  might,  be- 
caufe  he  is  an  officer  known  and  fwoi:n»  and  fo  in  divers  irfferior 
Courts  by  prefcripti on  the  ferjeant  or  bailiff  may.    But  Mich. 
'  14  Car.  the  judgment  was  reverfed  per  Curiam  >for  this  caufe.j 
[6.  if  ft  man  be  indi^hd  of  harretry  hefore  the  j unices  ^f  peace^ 
and  the  record  is  ideo  venit  indcjurata  &c.  and  the  jury  returned  per 
IV.  £sr  EL  and  it  does  not  appear  whether  they  were  fieriffsy  or  had 
authority  to  return  it  %  yet  this  is  good^  being  in  Denbigh.  Trin* 
15  Car.  B.  R.  between  the  King  and  Banifter  in  a  writ  of  error 
per  Curiam,  but  adjourned  for  precedents,  but  this  was  after  re* 
verfed  for  other  caufe  ;  but  per  Curiam,  this  is  not  error.] 

(7.  Upon  zaiffiie  joined  in  mi  inferior  Courts  if  a  venire  facias  ke 
awarded  to  the  officer  quod  venire  iaciat  12  de  vicineto  ac.  duly, 
and  the  officer  returns  praceptum  pradi£lum  cum  panello  amuxo^l^c. 
quodfuit  fervitum  fecundum  exig^ntiam  warranti ;  but  it  does  not 
appear  what  wore  the  names  of  the  jurors^  nee  quotfuerunt^  fciiicet^ 
12,  or  other  number,  this  is  not  good.  Hill.  14  Car.  B.  R.  be* 
tweeo  Whitraw  and  Edmond  per  Curiam,  and  judgment  given  in 
Kkigfton  upon  Thames  reverfed  for  this  caufe.  Intratur  Mich^ 
14  Car.  Rot.] 

'  £8.  Upon  not  guilty  pleaded  to  an  indiSfment  of  harretry^  before 

the  jufiiees  of  a  borough  vtUy  that  bath  power  by  charter  to  hold  m 

Jeffions^  a.venire  facias  is  awarded^  znd  the  record  is^ £t  juratareo 

inde  pradi^ii  per  A.  tf  B.  tunc  ballivos  burgi  &  villa  preodi^ 

impannellati  exaM  quidam  eorum  videlicet  &c,  venerunt  hfc*  and 

thereupon  there  is  a  verdi£b  and  judgment  \  this  is  erroneous  ; 

for  that  it  may  be  that  thefe  bailiffs  were  bailiffs  of  the  vill  for 

other  purpofes,  as  to  collet  their  rents^  and  fuch  like,  and  not 

minifters  of  the  Court ;  for  it  ought  to  be  by  A  and  B.  bailiff' and 

minijiers  curia prad\     Pacfch.     ib  Car.  B.  R.     Bannifter  s  Cafe 

adjudged  per  Curiam,  and  a  judgment  in  Denbigh  reverfed  ac-- 

cordingly  in  a  writ  of  error.] 

S«etit.  A-'       [9.'  If  a  dijlringas  ijj'ues^  and  alfo  apponere  thereto  decern  takf^ 

'^\^^\    ^^^  ^  erroneous,  for  the  decem  talcs  cannot  be  put  thereto,  but 

/g)  J[°,g*'  to  the  firft  jury  fummoncd  by  the  venire  fiicias.     Trin.  3  Jac, 

s  c.andthc  B.  R.  between  KnowUs  and  nurtenjhaw  ^dpd^Qd.l 

notetthcit.  ^  [lO,   If 


error.  t^^ 

^  ^to.  If  an  tjffuf  he  joined  in  an  inferior  Courf^  that  hath  power  U 
hold  Court  from  week  to  week^  and  the  Court  awards  a  ventre  faciae 
returnabie  the  fame  Courts  and  thereupon  a  jury  is  returned^  and 
the  ifue  tried  the  fame  Court  \  this  is  erroneous.  Trin.  14  Car. 
,B.  R.  between  morgan  <ind  Bodington  adjudged,  and  the  judgment  [  41  } 
reveried  accordingly.     Intratur  Hill.  13  Car.  Rot.  1022.J  . 

tii.  In  an  a3ion  upon  tbefiatuie  de  X,  4igainjl  tbree^  and  after  *  T^^^' 
iffue  one  Jtes,  and  notwithftanding  proofs  is  awarded  againfi  aU  ,s?  ^iKs 
^eey  fcil.  againft  him  that  is  dead  and  the  others,  and  upon  a  s.  c.  hei4 
£Jjringas  an  inqueji  is  taken  ;  yet  if  the  plaintiff'  relinquijhes  his  ^»^  Aedi. 
fnit  agalnfi  him  thai  is  deady  and  hath  judgment  only  againft  the  ^eU  ttk"h- 
other  two ;  this  is  not  erroneous ;  for  the  writ  was  not  abated  againft      f  Sec  (%) 
all  by  the  death  of  one,  and  the  procefs,  as  to  him  that  is  dead,  is'  ^"P**:  ****  ^ 
void,  ♦  4H.  7.  7.  per  Curiam,  this  is  not  caufe  toarreft  the  judg-  *"j,]  ^^^^ 
ment.     Mich.  14  Car.  in  Camera  Scaccarii  between  Hiplyn  and  «ndree(<^«) 
Slaci^  per  Curiam  adjudged  no  error,  and  the  judgment  given  in  ^"P^^P**  *• 
B.  R.  in  an  f  ejeiStione  firmae  affirmed  accordingly,  where  the    '     V 
procefs  was  continued  after  iflue  againft  him  that  was  dead,  and  j  poi.  799. 
a  verdict  given  againft  him  alfo^  yet  inafmuch  {%)  '^^  no  judg-  v    ■  ^      ^ 
ment  was  given  againft  him,  but  a  furmife  made  that  he  died 
after  the  laft  continuance,  there  being  a  continuance  from  the 
day  of  the  verdi(5l  (this  being  Banco)  till  another  day  in  the 
(amc  term,  and  then  judgment  given,  and  fo  no  judgment  given 
againft  him,  but  only  againft  the  others  3  this  was  not  error.] 

12.  If  a  man  returns  a  writ,  and  names  himfclf  Sherift*,  it  is  no  Br.  Con« 
ehailenge  to  fay  that  he  is  not  Jheriffi  per  Gafcoign  ;  And  per  Lod-  tempts,  pi. 
ing.  if  a  man  returns  a  writ  by  name  of  Sherift';who  is  not  (herifF,  ^'  *^^**jj" 
and  judgment  is  given  thereupon,  this  is  error.     Br.  Retorn  de 
Briefs,  pi.  40,  cites  12  H.  4. 

1 3.  ^ia^e  impedit  againji  two^  and  at  the  pone  the  one  was  re- 
turned  nihily  and  nothing  was  mentioned  of  the  other^  and  yet  dijttefs 
iffued  againjl  hoth^  and  upon  iflue  joined  it  pafied  for  the  plaintift  ; 
and   the  defendant  alleged  this   matter  in  arreft  of  judgment  *t 

and  per  Martin,  mifcontinuance  of  procefs  is  not  material  where  the  » 
party  afpears  and  pleads^  and  lojes  by  verdi^l^  when  they  have  day 
by  Roil ;  contra  where  there  is  recovery  by  default  &c.  upon  thev 
procefs  ;  for  there  if  the  procefs  be  difcontinued  or  mifconiinucd, 
or  one  wiit  awarded  for  another,  or  omitted  &c.  this  is  error  ; 
But  per  Babb.  and  Cockain,  it  is  error  in  the  one  cafe  and  the 
other,  and  there  is  no  difference  ;  But  Brook  fays,  fee  the  ftature 
of  JeoiFails  32  H*  8.  which  aids  this  matter.  Br.  Repleader, 
pi.  2.  cites?  H.  6.  8. 

14    In  aj^e  one  pleaded  to  the  ajpfe  ai  bailiff^  and  two  jurors  were  Ana  39  H. 
fvoorn\  and  tiie  afffe  remained for^want  of  jurors^  and  at  another  day  \{^^^^2t  ** 
the  affife  was  taken^  and  found  for  the  plaintiffs  and  he  recovered^  Cafe,  per 
and  the  other  brought  writ  of  error^  and  it  was  affighed  for  error  Yelvciton, 
inafmuch  as  no  mention  was  made  in  the  record  of  thofe  who  were  ^^^^i^^^ 
fvi'orn  at  the  firjl  day^  buf  on  the  back  of  the  panel  \  nor  no  mention  one  J.  oaly, 
that  the  habeas  coi'porawas  awarded^  and  the  jury  appeared  upon  it^  thi*»«  crwr. 
c^  no  mention  was  made  of  it ;  and  the  opinion  was,  that  the  ^^^  ^^^^^ 
lecord  ought  to  make  mention  of  every  juror  who  was  fworn^  twaoftUe 

and 
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Budden  and  Bodden  defendants^  and  this  was  fir  certified  by  the 
Cuftoi  Brevium,  and  the  declaration  was  againft  Bud^len  alone  i 
and  this  was  adjudged  a  material  variance.  2  Roll.  Rep.  29. 
Trin.   16  Jac.  6.  R.     Budden  v.  Wood. 

11.  Trefpafs  quare  claufum  frcgit  &c.  and  taking  ins  Ujfa$ 
Anglic e  Jheafs  of  corn  adtunc  &  ibid,  exillcnt',  but  did  not  fay  ipjius 
querentis^  and  fo  the  declaration  did  not  fet  forth  whofe  goods 
they  were  j  the  whole  Court  held  the  declaration  ill.  3  Bulfl. 
303.  Mich.   I  Car.  B.  R.  Whiteman  v.  Hav/kins. 

12.  In  affumpftt  plaintiff  declared  tiiat  defendant  promifed  to  pay 
him  I  o  /.  in  covjideration  that  he  would  do  all  bis  commands  honeftly 
and  truly  for  the  fpace  of  a  year,  and  further  declared  that  he 
had  done  all  his  honfl  and  lawful  commands^  and  this  was  aiBgned 
for  error ;  for  that  he  might  do  all  his  honeft  commands  and 
yet  not  do  them  honeftly  ;  but  the  exception  was  di fallowed,  and 
the  judgment  affirmed.  Poph.  193.  Trin.  2  Car.  B.  R.  Cleland 
V.  Baldoclc. 

^  13*  In  afjault  and  battery  in  C.  B.  the  writ  was  contra  pacem 

noflram^  and  the  declaration  was  vi  &  arm  is  &c.  and  concluded 
contra  pacem  nuper  Regis  Jacobi ;  the  plaintiff  had  a  verdidl  and 
judgment,  and  upon  a  writ  of  error  in  B.  R.  this  variance  be- 
tween the  writ  and  declaration  was  affigned  for  error  \  fed  per 
Cur.  it  is  a  variance  only  in  form,  for  vi  &  armis  in  the  declara- 
tion includes  contra  pacem  j  and  this  is  helped  by  ftat.  21  Jac. 
and  judgment  was  affirmed.  Jo.  172.  pi.  7.  Hill.  3  Car.  B.  R. 
Mufgrave*s  Cafe. 

14.  A  covenant  was,  that  the  defendant  tuot/ld  not  cut  dawn  mori 
timber^  growing  on  the  lands  demifed,  than  Jhould  be  necejfary  t§ 
repair  the  buildings  ;  the  plaintiff  affigned  for  breach  that  the  de- 
fendant  had  cut  down  tlmier  i^c.  to  the  value  of  10  L  and  had  con* 

[  45  3  verted  it  to  his  Own  ufe;  after  a  verdidt  and  judgment  for  him,  th* 
defendant  affigned  for  error  the  variance  octwecn  the  covenant 
in  the  leafe  and  that  fet  forth  in  the  declaration ;  for  the  one  is 
exprcfs  that  he  (hould  not  cut  dov^n  more  than  is  neceflary  for 
reparations  &c.  and  the  other  implies  that  he  covenanted  not  to 
cut  down  any  to  employ  for  his  ov\'n  ufe,  which  is  not  a  breach 
of  the  covenant  in  the  leafe,  except  it  be  averred  that  he  cut  down 
moreth^n  was  necifjary  for  reparations^  and  converted  it  tohis^owa 
ufe  ;  and  therefore  the  judgment  was  revcrfcd.  Stile  5.  Hill. 
21  Car.  Wingfieldv.  Sherwood. 

15.  In  trefpafs  the  declaration  was  quod  cum  talisy  viz,  the  defen-^ 
\idtocnf  danthiz.  which  is  not  an  exprefs  averment  that  the  defendant  did 
reterfcd.  the  trefpafs,  but  is  only  by  way  of  circumftance  that  the  defen- 
2]o.2i8.  jant  did  it,  which  w^s  infifted  not  to  be  good,  for  that  he  ought 
clr^y"  bV  '^  be  charged direSily  with  it.  Roll  J.  held  it  not  good,  though  ia 
Viough  it  '  another  a£lion  it  might  be  good  ;  and  judgment  reverfed  ^iiili  &c. 
wat  afttra    gtv-  1 17*  Trin.  24  Car.  B.  R.     Butler  v.  Long. 

verrfia  y  '  •  « 

Sheen  v.  Maron. 

TVifden  J.         x6«  In  trefpafs  pedihus  ambulando  there  was  n$t  ad  valeniiam  in 

tbi 
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m  c$uHt ;  but  becaufe  it  was  in  the  writ  the  Court  thought  it  »a<l«  « 
good,  and  yet  there  was  no  verdift  in  the  Cafe.     Sid.  150.   pK  ^hu^whe! 
16.  Trin-  15  Car.  2.  B.  R.    Hardy  v.  Taylor.  ther  there 

be  not  a 
difierencc  between  bill  and  fuit  by  original.  Ibid. 

17.  Error  in  S.  if.  of  a  judgment  in  the  Palace  Court  in  an  Skinn.  386. 
ojumpjit^  and  the  error  in  fitted  on  was,  that  the  plaint  which  is  ^^.i^acfoiSl 
tiie  original  in  that  inferior  Court  was  general,  Viz.  Johannes  ingiy,  and  - 
keeve  queriturde  T,  Neath  de  placito  tranfgrejftonis  fuper  cafum  in  thcjudg- 
tbc  plaintifPs  own  and  proper  right,  but  he  declared  as  executor  of  ^^^^ 
FeUx  Bayram  for  fo  much  money  received  to  the  ufe  of  the  plaint" 

tiff  as  executor  (fc.  And  per  Cur.  this  is  fuch  a  variance  as 
is  inconfiftent,  and  therefore  the  judgment  was  reverfed.  Carth. 
293.  Mich.  5  W.  &  M.  in  B.  R.     Neath  v.  Reeve. 

18.  Error  of  2i  judgment  in  the  Palace  Courts  for  that  the  plaint  iSalV.  266. 
was  at   the  fuit  ofW^  R,  generally^  and  the  declaration  was,  at  the  P^- "•  ^•^• 

fust  of  IV.  R.  executor  &c.  fo  that  the  plaint  was  in  his  own  right,  fr^L*^^ 
and  the  declaration  Vns  an  executor  ;  pet  Curiam,  if  this  variance  But  fbid. 
had  been  in  record  certified  from  the  C.  B.  between  the  original  ^fT  *'  *J 
and  the  declaration,  where  the  original  is  only  by  way  of  recital,  the  {jl^'riie' 
party  might  alledge  diminution,  and  have  the  right  original  cer-  extends  not 
tified  ;  but  the  difference  is  between  inferior  and  fuperior  Courts ;  to  Wales. 
for  *  no  diminution  can  be  alleged  of  a  record  out  of  an  inferior 
Court,  fo  that  this  variance  is  fatal  \  for  want  of  plaint  in  an  in« 
ferior  Court,  is  like  want  of  an  original  in  a  fuperior  Court,  and 
therefore  curable  by  verdift ;  but  this  not  being  after  verdift 
falls  not  under  confideration,  and  per  tot.  Cur.  judgment  reverfed. 
6  Mod.  J  49.    Pafch.  3  Ann.  B.  R*  Hale  v.  Clare. 

19.  In  anions  upon  fpecialties  dr^ontra^  where  the  fum  is  cer<m 
tain^  the  plaintiiF  cannot  abridge  his  own  demand  without  {hewing 
how  the  reft  is  fatisfied.  Contra  in  anions  that  lie  in  damages  ; 
per  Curiam.  •  10  Mod^  69.  Mich.  10  Ann.  B.  R.  Stafford  v. 
Beneath* 


(I.  c  3)  Variance  between  the  Plea  and  the  Count.      [  46  ] 

!•  TI7RIT  of  error  in  the  Exchequer-Chamber,  upon  ajudg- 
^  ment  in  B.  R.  in  an  aftipn  brought  upon  articles  of 
ftpartnerjbipj  one  of  which  was^  that  the  defendant  Jhould  not  folicite 
or  intercede  with  any  of  the  plaintifPs  cuftomers  for  their  work, 
and  ^  breach  ajjigned  was^  that  he  had foiicitedfeveral  of  his  cuftom- 
ers &c.  The  defendant  pleaded,  that  he  did  not  folicite  any  perfoni 
&c.prout  in  the  breach,  ^k/  did  not  fay  intercede^  and  upon  demurrer 
the  defendant  had  judgment,  which  was  affirmed  in  error;  for 
though  the  word  (Intercede)  was  omitted,  yet  the  other  word 
(filicite)  implies  interceding  and  more.  NelL  Ab.  405.  pi.  27. 
cites  I  Lutw.  865.  Hodges  v.  Nicholas, 

£  2  (I.  c.  4) 


r 


(I.  c.  4)    In  the  Imparlance  and  Plea  Rolls,  and 

Nifi  Prius  Rolls, 

I.  TN  trover  the  plaintiff  P»  Jac.  4.  upon  the  toiparlance-roll 
-■•  he  declares  of  a  feather-bed^  and  T,  4  Jac.  be  declares  of  a 
feather  andfiock-bed ;  and  upon  the  general  ifTue  it  is  found  for 
the  plaintifr  and  6  L  damages  given  ;  and  Wamfly  and  Daniel  - 
only  in  Court  held^  that  the  plaintiff  {hall  not  have  judgment^ 
for  the  writ  is  general^  and  demands  nothing  in  certain,  but  the 
declaration  upon  the  imparlance'-^roll  is  the  original  and  warrant  ^ 
the  fecond  declaration^  fo  that  the  addition  of  th^  flock^hed  is  ill,  and 
the  damages  are  entirely  given,  and  for  that  the  plaintiff  ihall 
not  have  judgment*     Noy.  139.  Andrews  v.  Lakin. 

2.  it  was  afligned  for  error,  that  the  entry  of  all  the  continuances 
by  //.  lo.  was  generally  ad  quam  quidem  prox*  Cur.  venit  &c.  with^ 
out  faying  coram  quibus  tent*  as  it  ought  to  be  ;  fed  non  allocatur; 
for  the  dies  datus  was  fpecial  to  a  day  certain,  naming  before  whom 
the  next  Court  was  to  be  heldj  and  fo  need  not  to  be  repeated  on 
the  appearance.  Carth.  207.  Hill.  3  W  &  M.  in  B.  R.  in 
Cafe  of  Bofon  v.  Phyler. 

i}'  c.  5)    In  the  Venire  Facias,  Habeas  Corpora,  . 
Diftringas,  and  Returns  of  Jurors. 


Br.  Replca-  I,  "tXTHERE a  jury  is  drawn  out  upon  *ven,fac,  and  returned 
**"'  s^  c  *'  again  upon  a  talesy  this  is  not  error  by  the  beft  opinion, 

citci  .    .     if  tjjg  jury  pajfes  without  challenge.     Br.  Error,  pi.  53.  cites  12 
H.  4*  24* 

Br.  Replea-  2.  And  per  Hank,  where  the  (heriff  returns  a  juror  who  is  of  the 
«icr,  pi.  12.  A,^  j^^^g  ^iffj  f)jf  defendant^  and  he  pafles  upon  the  iflSie,  this  is 

not  error.     Ibid. 
C    47    ]       3.  Jfndper  Nort.  if  one  who  has  the  fame  name  as  the  iheriff 
Br.  Replea-  brings  adion  and  recovers  by  inqueft  returned  by  the  fheriff.this 

defy  pi.  la.     .       *'  *.     !•  ^  ¥••»  ' 

•itcsS.  c.     IS  not  error  ;  et  adjornatur.     Ibid. 

Br.  Replca-  4«  ^^'^  ^^^^^  ^^^  ^^^  matters  nor  apparent  in  the  record i  for  they 
der,  pi.  12.  may  be  two  peiTons  of  one  and  the  fame  name  j  and  fo  it  feems, 
ciici  s.  C.    ^i^at  where  a  man  appears  and  paffes  over,  that  the  matter  in  fadk 

which  is  not  apparent  in  the  record  is  not  error;  contra  upon  de* 

fault.     Ibid. 

5.  Where  an  ijfue  is  to  be  tried  at  Lincoln  or  fuch  a  town^  nvhicb 
is  afranchife^  the  ven.fac.  Jball  be  of  Lincoln  &c,  and  not  de  vicineto 
de  Lincoln^  for  then  the  jury  (hall  be  as  well  of  the  county  ad- 
jacent as  of  Lincoln  itfelf,  which  the  (heriff  of  Lincoln  cannot 
do  \  but  a  venire  facias  de  fuburbiis  of  Briftow  was  awarded  good. 
2  Lc.  22.  cites  8  H.  5.  10. 

6.  In  debt,  the  venire  facias  was  filed  Trin.  38  Eliz.  to  try 
an  iilue  between  R.  C.  plaintiff,  knd  P.  £.  of  Mount  Edgcomb 
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in  com'  Devon'  defendant ;  the  writ  was  direSed  to  the  fheriff 
of  Cornwall^  and  in  Hillary  Term  39  Eliz.  the  continuance  on 
the  roll  was  entered  thus  :  Jur'  inter  R.  C.  de  B.  in  com*  Cor- 
nub'  quer*  &c.  et  P.  E.  de  Mount  Edgcomb  in  com'  Devon* 
ar'  deP  de  placxto  debiti  ponitur  in  refpeftu  &c.  nifi  jufticiarii 
Dom'  Regina:  ad  affifas  in  com'  praed'  capiendas  affignat'  prius 
venerint  &c.  and  Cornubia  was  written  in  the  margin  ;  after  a 
verdid  for  the  plaintiff,  it  was  ailigned  for  errof  in  the  Exchequer 
Chamber,  that  ad  affile  in  com'  praed'  muft  refer  to  the  county 
of  Devon',  that  being  the  county  laft  before  mentioned  in  the 
defendant's  addition  for  the  place  of  his  habitation,  but  the  judg* 
ment  was  affirmed ;  for  Cornubia  was  in  the  margin,  and  iA  the 
addition  of  the  plaintiff,  and  the  words  com'  prsed*  may  refer  either 
to  Cornwall  or  Devon,  and  fhall  be  conftrued  fo  as  to  affirm  the 
judgment.  Mo.  696.  pi.  968.  Pafch.  38  Eliz.  Cundey  v. 
Edgcomb* 

7.  In  debt  the  venire  facias  was  awarded  returnable  die  7W/x 
foft  quinden  Trin. ;  the  judgment  was  afHrmed  ;  for  this  is  but  a 
mifawarding  of  procefs,  which  is  helped  by  the  flatutc  of  jeofails. 
Mo.  696,  pi.  967.  Mich.  38  &  39  Eliz.  in  Cam.  Scacc.  Fol- 
fowe  V,  Thorney. 

8.  Error  of  a  judgment  in  debt  in  C.  B.  The  firfl  error  af- 
figned  was  becaufe  upon  the  ven.  fac.  one  Randol  Sewel  was  re* 
turned^  and  the  dijiringas  was  Randol  Sewel  \  and  the  iheriff  upon 
this  returned  Rannus  Sewel^  who  was  fworn  ;  fed  non  allocatur ; 
for  the  Court  fhall  intend  Randol  and  Rannus  to  be  both  oneperfon^ 
and  that  it  is  his  name  briefly  written.  Cro.  J.  28.  pi.  5.  Pafch. 
2  Jac.  B.  R.  Hudfon  v.  Banks. 

9.  Another  error  affigned,  becaufe  Robert  Vaux  de  Ulton  was 
returned  upon  the  ven^fac,  and  dijiringas.  Et  idem  Rob,  Faux  pro 
iefie^u  juratorum  comparuit^  is  returned  and  fworn  upon  the  tales  de 
circunjfiantibus^  which  was  cmfejfed  by  the  in  nulla  efl  erratum 
pleaded ;  but  the  Court  (Gawdy  and  Fenner  abfentibus)  held  it 
to  be  no  error  \  for  it  is  contrary  to  the  record  \  for  it  fhall  be  in- 
tended feveral  perfons,  and  not  one  and  the  fame  \  and  although 
in  nullo  eft  erratum  be  pleaded,  that  is  not  any  confeffion,  but 
quafi  a  demurrer,  becaufe  it  is  not  an  error  affignable.  Cro.  J.  28. 
pi.  5.  Pafch-  2  Jac.  B.  R.  Hudfon  v.  Banks. 

10.  The  venire  facias  was  Hieronymus^  and  the  dijiringas  was 
JeremiaSy  and  for  this  caufe  the  judgment  was  arrefted.  Mo. 
762.  pi.  1059.  Trin.  3  Jac.  B.  R.  Townfend  v.  Priddy, 

11.  In  an  information  the  ven,  fa,  upon  the  roll  was  made  re^ 
turnable  ubicunque  ^c,  but  the  writ  itfelf  was  returnable  coram 
nobis^  leaving  out  the  word  (ubicunque),  and  fo  it  did  not  anfwer 
the  award  on  the  roll,  and  B.  R.  is  removable,  fo  that  (coram 

nobis)  is  uncenain  where,  and  for  this  reafon  the  judgment  was  [    48    3 
fbyed*     Yelv.  61.  Pafch.  3  Jac.  Briggs  v.  Thompfon. 

12.  Error  of  a  judgment  in  C.  B«  The  error  afHgned  was, 
that  IV.  B,  of  Bradfield  was  returned  upon  the  venire  and  habeas 
eorpora^  and  fF,  5.  of  Metjield  who  was  another  perfon  and  not 
raurnid  was  fworn*     The  Court  held|  that  it  is  not  afTignable 
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for  error,  for  that  he  !s  ejlepped  by  the  record  to  the  contrary  | 

and  by  this  means  every  record  might  be  brought  in  queftion  ; 

and  the  judgment  was  affirmed.     Cro.  J.  244.  pi.  it  Trin.   i 

Jsic.  B.  R.  Bowfe  v.  Cannington. 
?"p  ***Vi!  ^3"  ^^^^^  ^^^  affigned  of  sl  judgment  in  N,  becaufe  the  venin 
accordingly,  fi'^'^^ ^^^  di  vic'tneto  oe  N,  for  that  the  Court  there  has  a  particular 
Mich.3jac*.  jurifdidion  within  N.  and  not  out  of  it,  but  the  excq)tion  was 
vhcre  ihc  over-ruled  j  for  de  vicineto  does  not  exclude  the  place  itfelf.  a 
WM  drvi-    ^^*  Rep.  44.  Trin.  16  Jac.  B»  R.  the  Cafe  of  Newberry. 

cineto  de 

Briftow;  and  6  Jac.  de  vicineto  civitatis  Ebor' ;  and  S.  P.  %  Jac.  held  accordingly  in  Cafe  of 
Prodor  V.  Johnfon,  and  Mich.  14  Jac.  fame  exception  taken  and  difallowed*  and  there  it  was  \a\L 
per  Curiam  that  the  book  of  8  H.  5. 10.  was  only  an  opinion  which  wa<  not  law, 

S^^c'h  M  '^*  '^^^  phxntifF  recovered  in  the  Court  of  the  Ferge  i  it  wa$ 

per  Cur.       affigned  for  error,  that  the  declaration  was  o/a  trejpajs  done  in  St, 

iccordingly.  Martin's  infra  jurijdi^ionem^  and  the  venire  facias  was  from  St^ 

Martin  prad*  arid  did  not  fay  infra  jurifdi^ionem^  and  this  being  a 

Court  which  alters  the  limits  of  its  jurtfdiSfion  according  to  the  r/- 

fhdency  or  remove  of  the  King,  it  might  be  that  St.  Martin  was  infra 

jurifli^ionem  at  the  time  of  the  trefpafs  and  the  declaration^  ana  yet 

might  not  be  fo  at  the  time  of  the  ven^fftc.  which  was  many  months 

afterwards  ;  and  Doderidge  and  Jones  J,  being  only  m  Court^ 

held  it  error  for  this  reafon.  Latch.  214.  Pffch.  3  Car.  Thaire 

V.  Foflet. 

15.  If  a  clerk  mifenterf  a  thing  ufual  in  matter  of  form  it  is  tq 

be  amended  ;  but  the  error  of  the  judge  is  not  to  be  amended  { 

per  Roll  Chief  J.  who  faid  he  took  it  to  be  a  rule.     Sty.  412. 

cites    Mich.   13  Car.  Sawyer  v.   Horton,  and  Hill.  15  Car, 

Belch  V.  Fate?.  '  ' 

IWd.  164.  16.  A  judgment  given  in  an  inferior  Court  was  rpyerfcd  in  this 

^*^^**^**9*  Court,  becaufe  the  venire  was,  venire  facias  ^c.  and  did  not  fl>ew 

Hogg,  s!  P.  fi^o^  what  place  the  venire  Jhould  be  ;  which  by  Roll  J.  ought  to 

and  jttd|«      have  been  exprelTed  at  large,  it  being  in  an  inferior  Court,  and  not 

^^^^l^^ with  an  &c.  although  the  ufe  of  C.  B.  be  to  make  the,  venire 

SoVherc      fliort,  with  an  &c.   Sty.  20.  Pafch.  23  Car.  Cook  v.  Allen* 

it  was  vrfiire 

facias  duodecim  &c.  it  was  not  held  good  in  an  inferior  Court.     Sty.  187.  Mich.  1 649.    Jemkinfon 

V.  Porter ^Ibld.  86.  HUl.  23  Car.  Hales  v.  Moor.  S.  P.  • 

17.  A  writ  of  error  was  brought  to  reverfe  a  judgment  given 
in  an  aftion  of  trover  and  converfion ;  in  the  awarding  of  the 
venire  it  is  ideo  pra-ceptum  fuit  with  an  Ufc,  andyi  /'/  is  not  certain 
whence  the  venire  ijjued^  as  it  ought  to  be.  1  he  rule  was,  that 
the  judgment  fliould  be  rcverfed  nifi  &c.  Sty,  195.  Hill.  1649. 
Batisford  v.  Yate. 

18.  Erf  or  aCigned  was,  that  the  venire  was  on\j  preeceptvm  efl^ 
without  faying  per  Curiam^   and  Roll  Ch.  J.  held  it  a  good   ex- 
ception, et  reverfetur  nifu     Sty.  383.    Trin.   1653.    Hodges's- 
Cafe. 

1^.  Error  to  reverfe  a  judgtnent  in  the  city  of  Exeter*  for  that 

the 


the  Vinire  facias  was  returnable  coram  majore  bt  bailivis^  without 
faying  bicj  or  in  Curia ;  it  feems  chat  this  is  erroneous,  becaufe  it 
may  be  returned  in  a  tavern.  Sid.  77.  pi,  13.  Pafch.  14  Car,  2. 
6.  R.  Davis  v.  Pitts. 

ao.  The  defendant  was  indifted  and  eonviSfed  at  the  fejfions^  for  f  49  ] 
fpeaking  fcandalous  words  of  a  juftice  of  peace,  and  upon  a  writ  »  Keb.  350. 
of  error  brCHight,  the  erron  afligned  was,  ideo  venit  indt  jurata^  that  ft  ^i>i 
when  it  ought  to  be,  ideo  pracepf  eft  vie'  quod  venire  faciat  \l,  /«  an  injtt 
It  was  agreed  that  the  firft  was  the  form  in  the  Courts  of  Weft-  "«*'  ^^^^^ 
minfter,  and  the  other  the  form  in  inferior  Courts.  Sid.  764.  '^.'"'Z^^'.j 
pl,  ir.  Patch,  ao  Car.  2.  B.  K.    The  Kmg  v.  Knott.  u  de  -vici* 

nttodtD, 
fpKUffy^  though  in  coantyjwlatires  it  would  be  well  enough,  which  the  Court  agrecdi  and  judgment 
rcreifni.'- — S.  P.  and  fo  it  would  J>e  in  the  grand  leHions  of  Wales,  but  not  la  more  Inferior 
Coarti.  Sid.  364. 

21.  Error  to  reverfe  a  judgment  in  Hull  for  that  the  venin  Vcnt.  55. 
facias  for  returning  the  jary  was^  qui  nulla  affinitate  fe  attingend*  ^^^q'^^^ 

when  it  (bould  be  attingunt^  and  it  feeryied  to  the  Court  that  this  word  was 
was  error,  becaufe  original  writs  cannot  be  altered.      But  on  ^ttingen' 
view  of  the  rpll  it  was  (attingunt)  and  therefore  was  held  good,  '"*^*"^  ^f 
Sid.  438.  pl.  5.  Hill.  21  &  22  Car.  2.  B.  R.  Eeljr  v.  Ward.       fed^non^' 

*  allocatur 

fxteptio ;  for  it  was  held  to  be  as  well,  thoueh  Twifden  faid  that  the  form  of  a  writ  ought  not  t« 
be  altered  into  aoother  expredlon  of  the  fame  lignilication. 

22.  Error  of  judgment  in  pramunire  for  refufing  the  oath  of  The  a£ls 
obedience  and  alletriance  on  "^  Jac.  was  afligned  in  the  venire  ^^^Y^^^J^ 

-    .        ,  -    .        ^  ^    /-  '    n  °  >,         ,  .    ,  ought  to  be 

factasy  becaufe  it  was  praceptum  fuit  jor  praceptum  eJU  whjch  per  in  the  pre. 
Cur.  on  fearch  of  precedents  is  error,  and  judgment  reverfed.  f«nt  tcnfe; 
2  Keb.  846.- pl.  90.  Mich.  23  Car.  2.  B.  R.     The  King  v.  ^^^X^ 

rcrin.  not  prxcep* 

turn  'uit; 
but  the  a^s  of  the  party  may  be  in  the  pneterperfc^llenre,  ai  venerunt,  and  not  veniunt ;  per  Haie 

Ch.  J.  Mod.  81.  pl.  46.  Mich.  22  Car.   2.  B.  R.  Anon. 1  Saund.  393.  S.  C.  and  the 

judgment  was  reverfed. VenL   170.    Mich.  ?3  Car.  z.  B.  R.  the  King  v.  Alway  and  f>ixcn 

S.  P.  accordingly,  and  judgment  for  tbat^caufe   reverfed.  '  S.  C.  c  ted  2  Saund.    Tijt. 

Freeni.  Rfp.  2S2.  pl.  ^23.  The  King  v.  Parlbns,  (but  mentions  no  year)  feems  to  be  S.  C.  and 
it  reported  thus,  vi^.  Error  to  rcvsrfc  a  judgment;  the  tecord  certified  %uat  praaptum  fuit  vice^ 
««*  for  the  venire  facias,  whereas  it  ought  to  have  been  praceptum  ejiy  for  the  record  itfelf  is  to 
Ik  certified,  and  not  ihe  hiftorj'  of  it ;  Hale  fcemed  that  it  is  good,  becaufe  it  is  not  in  the  venirt 
itielf,  but  only  the  awardiii^  of  i(.  Twifdcrt  (aid  ihat  it  is  naught,  and  has  been  fo  ruled  oftentimes, 
efpecially  as  (he  record  here  is,  for  it  is  quod  defend'  ponit  fe  fuper  patriam,  and  then  the  venire 
being  in  the  preterperfe^  tenfe,  it  is  as  though  the  venire  had  been  awarded  before  iffue  joined,  and 
noft  of  the  precedents  arefo;  Curia  advifare  vult ;  but  afterwards  it  was  mpved  again,  and  they 
heJd  that  praeceptum  fuic  was  well  enough,  and  molt  of  the  precedents  are  fo,  - 

23.  Error  of  a  judgment  in  the  Court  of  Lynne»  for  that  in 
the  entry  of  the  fwearing  of  the  jury  it  is  qui  elefti  &c.  &  jurati 
dicunt  fuper  facramentum  fuum,  omitting  ad  veritatem  dc  infra 
content'  dicend'  and  the  judgment  was  reverfed.  2  Lev.  83. 
Hill.  24.  &  25  Car.  2.  B.  R.  Beciingficld  v.  Bcrrisford. 

24..  Error  was  brought  of  a  judgment  m  an  inferior  Court,  2  Lev.  S3. 
becaufe  in  the  venirt  facial  there  was  per  gUos  Veritas  melius  fcirc  ^'•';  -4  ^ 

4  potent    " 


49  €ttOt\ 

p.  R.  Bed-  poterit  inftead  o(  fctrj^  %nd  all  agreed  that  it  ws^s  bad ;  hful^fdr^ 
Sraford*  ^^^  *  ^^  ^*^  ^^'^  enough.  Frecm,  Rep.  104.  pi.  12a.  Pafch. 
s.  P.  and     1673.  B.  R.  Anon. 

feems  to  be 

S.  C.  and  S.  P.  as  to  (fcire)  inAead  of  (fciri)  and  judgment  reTe^fed. 

Ibid.  3 15.  25.  Praceptum  eft  in  the  venire  facias,  and  does  not  [ay  pit^ 
^'?yi't.^^  Curiam  I  and  the  judgment  in  the  inferior  Court  was>reverfed. 
B.R.  Fiem-  Freem.  Rep.  %%\.  pi.  (322.  b.)  Anon. 

ing  V.  Fudge 

S.  P.  and  Ibid.  318.  pi.  395.  Fleming  y.  Fudge  S.  P.  ^nd  the  reporter  fays  \%  feems  tl^at  it  it 

error. 

£  50  ]  26.  Exception  was  taken  to  the  venire  facias  becaufe  \twas 
probos  W  legates  homines  inftead  of  liberos  Sc  legales  homines  5 
but  it  was  anfwered,  that  probos  and  liberos  are  of  one  fenfe^  and 
that  multitudes  of  precedents  are  fo ;  and  the  Court  were  clear 
of  that  opinion.  Raym.  417.  Mich.  32  Car.  2.  B.  R.  Attorney 
General  v.  Blood  &  al.*  '  n         ' 


(I.  c.  6)      In  the   Records  of  Nifi  Prlus,   and 
Judgments  ia  the  Courts  of  Weftminfter, 

I.  iTrMIE  plaintiff  had  jW^;w^«/  in  an  a£lion  of  debt ^  and  there 
X  was  2, /pace  left  in  the  roll  for  the  cojls ;  after  a  year  ani 
a  day  a  fci,  fa,  was  brought  on  the  judgment  as  weUfor  the  debt  as 
cojls^  arid  in  that  a£tion  there  was  a  judgment  againft  the  defend^ 
ant  by  default ;  then  a  writ  of  error  was  brought,  and  the  error 
ailigned  was,  that  there  was  no  cofls  entered  in  the  principal 
roll,  and  afterwards  the  record  was  removed ;  and  the  Cour^ 
denied  to  put  the  colls  into  the  roll  and  held  not  good.  Brownl. 
75.  Pafch.  44  Eliz.  Eljiat  v.  Golding. 

%^  Error  of  a  judgment  in  B.  R.  for  that  the  entry  of  the  jury 

,       wasy   qui  ele^fi^  triati  W*  jurati  dicunt  fuper  facramentum  &c. 

omitting  thefe  words,  qui  ad  veritatem  do  infra  contentif  dicenff 

iU&i  &c.   the  judgment  was   reverfed.     Cro.  J.   119.   pi.  8. 

Pafch.  4  Jac.  in  Cam.  Scacc.    Scarro  v.  Saprani. 

3.  The  plaintiff  had  a  verdidl  at  the  affiles  ;  it  was  moved  to 
ftay  judgment  till  he  brought  in  the  poftea,  becai^fe  it  did  not 
appear  on  what  day  the  ajpfes  was  held^  for  the  record  of  nift  priux 
was  Nifi  juftitiarii  Domini  Re^is  ad  affifas  in  com'  pr«d'  capiend* 
affign'  &c.  die  Jovis  decimo  Jexto  die  Martii  &c.    T*he  diftringas 
wasy  Si  prius  die  Jovis  vicejimo  fexto  die  fidartii  apud  &c.  andfo 
was  the  jurata ;  the  Court  held  that  the  defendant  cannot  take 
advantage  of  this  error  after  judgment;  for  if  the  clerk  of  affife 
enters  judgment  for  the  plaintiff  inftead  of  the  defendant,  he  hath 
no  remedy  but  byaSion.  5  Mod.  398.  Pafch.  10  W,  3.  Adding- 
fon  V.  Oakley. 
»Salk.  265.       4.  When  a  writ  is  returned,  the  defendant  has  all  the  fame  term 
pi.  9.  s.  c.   ^^  ^^^^  complaint  of  any  irregularity  concerning  it,  or  the  execu- 
tion 


^OR  of  It ;  as  iht  Jberlffbas  alfo  all  the  iame  term  to  £fav9w  thi  &  S*  P«  ^7 
Titum.  But  if  the  defendant  permits  the  term  to  pals  without  *^^  ^*^' 
application  made  to  the  Court,  and  the  return  is  filed,  and  made 
a  record  of  the  Court,  every  one  is  eftopped  to  fay,  that  the 
perfon  who  returned  it  was  not  (heriiF.  But  it  can  never  be 
affigned  for  error  in  cafe  of  an  original  writ,  becaufe  the  defend- 
ant migh^have  pleaded  it.  There  would  have  been  more  colour 
if  it  had  been  a  return  of  a  writ  ofinquiryy  becaufe  the  defendant 
would  have  been  out  of  Court,  and  had  not  day  to  plead ;  but  as 
afore  is  (aid,  it  cannot  be  ailigned  for  error.  As  to  the  Cafu  of 
a  Vfnire  facias^  if  it  be  returned  by  a  man  who  is  not  Jheriffy  it  is 
not  affignable  as  erroTy  becaufe  the  party  might  have  challenged 
^e  array  for  that  fault  at  nifi  prius ;  and  therefore  it  is  Mt  ajjigh- 
able  that  tbe  Jberiff  was  out  of  the  realms  and  had  no  deputy,  as  in 
the  Caie  in  Hen.  4.  becaufe  it  was  a  good  challenge  to  the  in- 
qucft.  Per  Holt  Ch.  J.  to  which  all  the  Court  agreed.  2  Ld. 
j^aym.  Rep.  885,  886.    Eafter  2  Annap.    Andrews  v.  Linton. 


(I?  c^  7.)     Variance  between  the  Writ  of  Error  £  51  3 

and  the  Record. 

|.  TT  was  reported  by  Rolf  that  a  writ  of  error  abated  which 
^  was  brought  bj  one  A.  againjl  B.  de  loquela  which  was  between 
ihefaid  A.  and  the  laid  jB.  where  in  truth  the  plea  was  between  the 
JaidA.  and  the  f aid  B,  and  one  G,  &c.  Thel.  Dig.  77.  lib.  9. 
cap.  I.  f.  13,  cites  9  H*  6.  38. 

2.  If  there  be  a  variance  between  the  record  and  the  writ,  there - 
ahhough  a  tranfcript  of  the  record  be  fent  out  of  C.  B.  into  B,  R.  yet 
the  record  remains  in  C»  B,  and  there  Jhall  be  execution  granted  \  as 
if  a  writ  of  error  be  to  fend  the  record  of  a  recovery  by  A.  againjl 

B.  and  the  record  fent  is  of  a  recovery  by  A,  againft  C.  this  is  »g  ^  ^.^ 
without  Warrant,  and  the  record  ftill  remains  in  C.  B.  F.  N.  B.  ibW.  167. 
20.  (F)  in  the  new  notes  there  (a)  f.  3.  cites  *  9  H.  6.  4*  and  »  Frank- 
lays,  fee  24  E.  3.  24.  43.  ner'sCafc. 

3.  Sir  John  Parret  was  0»#/a«;^^,  upon  a  judgment  in  dehty  where 
in  the  original  thi  plaintiff  had  his  ddcUtion  of  SaMery  and  in  the 
fcire  facias  for  execution  it  was  Saltery  a  writ  of  error  was  brought 
in  which  the  plaintiff  was  named  Salter^  and  this  being  without 
warrant,  in  regard  there  was  no  fuch  original,  he. was  therefore 
enforced  to  brjng  a  new  writ  of  error  \  and  yet  here  was  a 
variance  only  in  jurplufagey  in  the  alias  di£lus.  Per  Haughtbn  J. 
2  Bulft.  j68*  cites  D.  %  £liz«  173.  [b.  pi.  16.  Kirk  v. 
Parrat.] 

4.  An  adion  of  covenant  was  brought  by  B.  ajjignee  of  D,  and 
afterwards  a  writ  of  error  brought  by  the  defendant  which  was  inter 
jB.  quer*  et  G.  defend'  the  word  ajjignee  of  D.  being  omitted. 
Manwood  was  of  opinion  that  the  word  afiignee  being  the  fub- 

ftance 


51  .  <Ctron 

fiance  of  the  a£lion,  and  the  writ  of  error  foifnded  thereon,  the 
record  ihouM  not  be«removed,  but  all  the  other  four  judges  held 
it  lo  be  well  enough,  becaufe  there  is  the  full  name  of  the  plain- 
tiff without  fuch  addition.  D.  356.  b:  pi.  41.  Pafch.  19  £liz. 
Anon. 

5.  Error  in  the  Exchequer  Chamber  upon  a  judgment  in  B.  R. 
in  an  cjftanffti^  the  writ  of  error  fuppofed^  that  the  recovHj  in  the 
adion  was  ofi,%iL  damages,^  whereas  in  truth  the  damages  and  cojls 
ajfejfed  by  the  jury  did  amount  to  Jo  much ;  hut  the  Court  did  adjudge 
to  the  plaintiff  de  incremento  12  f./o  as  all  the  damages  did  amount  t9 
234  /.  and  it  was  faid  now  in  Court,  that  there  is  no  recovery 
of  222I.  only.  So  the  writ  was  no  warrant  to  remove  the  record, 
and  cited  p  H.  6.  But  Popham  moved,  that  the  writ  of  error 
was  well  brought ;  for  it  needed  not  to  have  mentioned  all  the 
damages,  but  only  what  was  found  by  verdiffc,  and  might  leave 
out  the  other.  Curia  contra ;  for  when  the  damages  are  ajfejfed 
they  are  entire,  and  cannot  be  divided \  and  thereupon  awarded, 
that  the  writ  of  error  was  not  well  brought.  Cro.  E.  92.  pi.  20. 
Hill,  -^o  Eliz.  B.  R.  Albany  v.  Sturline. 

6.  Error  to  reverfe  an  outlawry^  becaufe  the  original  was 
againJI  Levelling  with  a  Jingle  L.  and  all  the  mean  procejs  was 
verfus  Llevellin^  with  a  double  L*  and  the  procejs  was  againji  two^ 
and  the  Jheriff  returned  quod  nonfunt  inventiy  and  does  not  Jay  nee 
eorum  aliquis  \  and  the  judgment  was  for  thefe  caufes  reverfed. 
Cro.  E.  85.  pi.  3.  Hill.  30  Eliz.  B.  R.  Levellin  v.  "Watkins. 

r  52  ]  7.  Error  to  reverfe  an  outlawry  in  debt;  Coke  afBgned  the 
error?,  ift.  The  defendant  in  the  original  was  named  Elred^ 
according  to  his  true  name^  and  in  the  mean  procefs,  viz.  tho 
capias^  he  was  named  Eldred^  and  fo  is  erroneous,  for  if  ther^  be 
any  difference  by  omiiTion,  addition,  or  interpofition  of  any  letter 
between  the  original  and  judicial  procefs,  it  is  erroneous,  cites 
Trin.  26  Eliz.  outlawry  reverfed  upon  a  difference,  viz.  JVaU 
wyn  and  IValweyn^  2  R.  3.  I3.  Seint  fohn  and  Saint  yohn^ 
fo  in  Filher's  Cafe,  Tork  for  Terky  and  judgment  was  reverfed. 
Cro.  E.  104  pi.  14.  Trin,  30  Eliz.  B.  R.  Elred  v.  Wals. 

8.  In  error  a  variance  was  afFigned,  becaufe  the  J4idg9nent  was 
Juppofed  to  be  given  before  the  Ld.  Anderfon  and  his  companions^ 
whereas  it  was  before  the  Ld,  Dyer  &c.  and  this  was  held  a  great 
variance,  and  ordered  to  be  examined  &c.  Cro.  E,  198.  pi.  18. 
Mich.  32  &  33  Eliz.  B.  R.  York  (Archbifhop)  v.  Barkly.  ~ 
9  The  record  was  between  X  and  P.  and  P,  is  named  de  civitait 
London  Fijhmonger^  and  the  writ  of  error  was  between  A,  and  P. 
Ci'uem  tff  Fijhmonger  London ;  and  it  was  objected  that  the  record 
was  not  well  removed,  becaufe  of  this  variance  between  de  civi- 
tote  and  civem\  for  a  man  may  be  a  citizen  of  London  and  yet 
live  at  Lincoln  ;  but  when  he  is  de  civitate,  he  muft  live  there^ 
fed  per  Cur.  this  is  no  fubfl^antial  variance,  for  a  man  cannot  be 
a  citizen  of  Lomlon  unlefs  he  inhabits  there,  though  he  may  be 
a  frttniaii  of  London  and  live  ellcwhcre,  and  he  may  be  a  free- 

man 
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min  of  federal  cities,  but  be  can  be  a  citizen  but  of  one,  whether 
freeman  or  not.    And.  276.  pi.  284.    Palmer  v.  Pendlebury. 

10.  Error  to  reverfe  an  outlawry ;  the  original  was  Sheffington^ 
and  the  mean  procefs  Skeffington^  and  for  this  variance  it  was 
reverfed.  Cro.  E.  248.  pi.  8.  Trin.  33  &  34  Eliz*  B.  R.  Dalton 
V.  Sheffington. 

1 1.  Wirit  of  error  to  renuve  a  record  in  eje6iment  direSed  to  the 
Bifliop  of  Durham,  fetting  forth  thai  the  aifion  was  brought  before 
him  and  feven  other  perfons  &c.  and  the  record  certified  was  an 
eje^nunt  brought  before  him  and  eight  other  perfons.  The  record 
was  held  to  be  well  removed }  for  if  the  parties  are  rightly  named 
any  other  variance  will  not  hurt.  2  Ld.  Raym.  Rep.  1200.  Arg. 
cites  Yelv.  211.   [Mich.  9  Jac.  B.  R.]  Orde  v.  Moreton. 

1 2*  Thefe  three  things  are  to  be  obferved  in  a  writ  of  error,  ift. 
It  is  to  be  rightly  obferved  before  whom  the  plea  was  held,  adly, 
Jtt  jjubat  manner  diis  was  hela.  And  3dly,  Between  what  perfons 
fh\%  was.  For  the  firft,  the  fame  is  proved  by  28  H.  6.  fol.  1 1. 
Error  in  C.  B.  to  remove  the  record  5  the  writ  was  Rex  Johanni 
Prifot  Capitali  Jufticiario  noftro  de  Banco  falutem,  quia  in  re- 
corder et  procelTu  ac  in  redditione  loquelse  quae  fuit  in  Curia 
|K>ftra,  coram  vobis,  inter  &c.  whereas  the  writ  ihould  have 
)>een,  Corani  vobis  .&  fociis  veftris,  the  record  and  the  rolls  being 
all  of  fuch  a  form,  and  therefore  no  fuch  record  there  was  in  this 
place,  for  ail  the  records  here  are,  Coram  Johanne  Prifot  & 
fociis  fuis,  fo  the  writ  held  to  be  infufficient,  and  the  party  there 
was  driven  tp  have  a  i^w  writ  of  error ;  and  fo  in  the  Exchequer, 
if  the  writ  be  Rex  Thefaur.  &  Baronibus  Scaccarii  noftri  falu- 
tem,  quia  &c.  in  recordo  &c.  quod  fuit  coram  vobi^,  &c.  and 
the  records  there  are,  coram  Baronibus,  and  not  coram  Thefaur. 
&  Baronibus  and  therefore  bad ;  for  the  3d.  Between  what  perfons 
9  H.  6.  fol.  4*    John  Franlcner  citizen  of  London  brought  a  writ  / 

of  debt  againft  a  woman  as  executor  to  one  B.  and  in  this  re- 
/covers  ;  (he  brings  a  writ  of  error  to  the  Ch.  J.  of  C.  B.  to  have 
the  recocd  brought  into  the  Court  of  B.  R.  by  which  the  record 
was  fent  into  B.  R.  and  the'juftices  there  did  fee  the  writ  by  which 
die  record  came  before  them ;  which  writ  was  falfe,  for  the  fame 
was  of  ^  record  which  was  between  the  woman  and  B.  the 
teftator,  whereas  it  ihould  have  been  between  the  woman  and  £    53    1 
the  faid  J.  F.  and  fo  not  good,  and  fo  the  record  came  without 
any  warrant  by  the  juflicef,  and  fo  no  record  bv  this  writ  re- 
mained in  B.  R«  but  was  ftill  in  C.  B.  and  therefore  they  would 
not  proceed  unto  the  errors ;  then  qs  to  the  manner^  this  ou<^ht  » 
alfo  to  be  purfuant ;  if  it  was  per  breve  this  ought  then  to  be  fo ; 
^d  fo  if  it  was  per  billam,  the  wri^  ought  to  be  accordingly ; 
and  fo  if  it  was  fine  breve,  the  writ  of  error  flill  ought  to  be 
purfuant.    Per  Haughton  J.  2  Bulft.  167.  Hill,  j  i  Jac.  B.  R.  in 
Cafe  of  Heydon  v.  Godfalve. 

13.  If  an  ejeSlment  be  brought  againji  feven^  and  one  dies^  and  Palm.  iji. 
judgment  is  given  again/i  the  fix^  and  laid  ad  damnum  of  the  feven^  ^-  ^*  **" 
tk  writ  flull  abate,    Adjudged,  though  pgr  Dodcridge  it  might  ^."er^liicl"* 

have 


53  €ttOt. 

ridge  if  hare  been  otherwife,  if  the  writ  had  concluded  ad  damnum  of 
Tr^r^d''^  the  fix  only.  2  Roll.  Rep.  210.  Mich.  18  Jac.  Bethell  r.  Parry. 

mentioned 

the  fcven  onljr  sccording  to  the  record,  and  concluded  ad  daraoum  of  the  fix,  it  had  been  well.  ■ 
If  one  of  ths  parties  is  dead,  yet  he  ought  to  be  named  in  the  writ  of  error.  Arg.  z  Mod.  xS* 
IlilL  29  Sc  30  Car.  a.  in  Cafe  of  Daihwood  v.  Cooper. 

.14.  The  writ  of  error  fuppofed  the  proceedings  to  be  in  Cur. 
nojlra  \yi%.  Car,  i.]  and  it  appeared  by  the  record  that  the 
beginning  thereof  was  in  22  jac,  and  therefore  abated.  Cro. 
C.  310.  Trin.  9  Car.  In  the  Cafe  of  Gwin  and  his  Wife  v. 
Gwin. 

15.  A  writ  of  error  was  quafhcd  for  ^  variance  between  it  and 
the  record,  the  record' being  againjl  the  ajjigm  and  the  writ  of  error 
to  remove  the  recordwas  again/l  the  ajjignee^  Sty.  407,  HilK  1654. 
Porter  v.  Swetnam. 

16.  The  writ  of  error  was  inter  %  J.  and  J,  W.  de  civitate 
Exon  in  com*  civitatis  Exon  (with  a  blank  left  for  the  addition)  and 
the  record  was  J.  W.  de  North  Moulton  in  com.  Devon  yeoman 
attachiat'  fuit  ad  rcfp'  J.  J.  clcrico  de  placito,  and  the  writ  was 
abated  accordingly,  per  Curiam.  Sid.  104.  Hill,  14  &  15  Car.  2* 
in  Cafe  of  Williams  and  Jenkins. 

17.  So  where  in  the  writ  of  error  the  addition  of  the  plaintiff 
was  chandler^  and  in  the  record  certified  it  was  innljoldery  and  for 
this  caufe  abated  per  Cur.  Ibid,  faid  to  be  the  Cafe  of  Mills 
V.  Carpenter. 

18.  Scire  facias  reciting  the  judgment  to  be  coram  Olivero  nuper 
Protefiore  without  any  Wr.  whereas  the  judgment  is  before  Oliver 
Prote£lor  of  the  Commonwealth  &c.  adjudged  no  material  variance, 
becaufe  the  a£t  to  confirm  judicial  proceedings  did  not  con<- 
firm  the  ftile  then  ufed,  but  only  the  proceedings  in  the  Courts, 
and  not  the  Courts  themfelves,  and  nul  tiel  record  cannot  now 
be  pleaded.  Sid.  173.  pi.  5.  Hill.  15  &  16  Car.  2.  B.  R.  Lord 
Biron  V.  Dudley. 

19.  Error  to  reverfe  a  judgnient  in  C.  B.  in  trefpafs,  the 
defendants  in  error  moved  that  it  might  be  quafbed,  becaufe 
<he  recordwas  IP^.^R.  de  D,  in  com*  Lincoln^  and  the  writ  of  error 
was  W.  R.  deD.  in  com*  ff^arwicij  this  Teemed  to  the  Court  to 
be  a  material  variance  for  which  the  writ  (hould  abate,  though 
the  writ  would  be  good  without  any  addition.  Sid.  193.  pi,  23, 
Pafch.  16  Car.  2.  S.  R.  Booth  v.  6eard. 

20.  Writ  of  error  to  remove  a  record  of  B.  R.  in  quadam  tranf 
grejfone  done  by  baron  and  feme^  and  the  record  certified  was  of  a 
trefpafs  by  the  feme  only^  and  for  this  variance  the  writ  was  abated, 
Sid.  269.  pi.  24.  Trin.  17  Car.  2.  in  Cam.  Scacc.  Luaibrey 
&  Ux'  V.  Tailor. 

21.  A  writ  of  error  was  brought  to  remove  a  record  out  of 
C.  B.  of  a  querela  between  A.  plaintiffs  and  B.  defendant^  and  the 
rrCvrd  certified  was  htliveen  A.  plaintiffs  and  B.  fimul  eum  D.  E. 
iS'f.  dtfendafilSj  and  it  was  moved  tl;at  this  was  not  the  (ime 

record  ; 
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record ;  for  a  record  between  A.  and  B.  cannot  be  the  fame  as 
a  record  between  A.  and  B.  fimul  cum  D.  £.  &c.  but  adjudged  [    54    J 
so  variance,  and  the  precedents  are  agreeable.    Ld,  Raym.  3^7. 
Trin.  10  W.  3.    Hunt  V.  Lawfon. 

^i.  Writ  of  error  was  to  remove  a  record  coram  J.  N.  miSu 
J.  P,  milite  et  Jo.  Bl.  militi  yuji*  nojlr*  di  Banco  and  placita  re- 
turned were  coram  G.  Treby  Ch.  J.  &c.  ct  foctis,  and  it  was 
moved  to  quafh  the  writ  for  variance;  and  per  Holt  Ch.  J.  the 
plaimifPs  attorney  might  have  fued  execution  notwithftanding 
this  writ,  for  it  was  no  authoritv  to  remove  the  record  and  writ 
qua(bed  nifi.    12  Mod.  523.    Trin.  13  W.  3.    Anon. 

22.  Error  of  a  judgment  in  debt  in  the  Court  of  Carlifle^  was^ 
that  the  writ  was  dire£ied  majori  aUermannis  ballivis  et  civibus 
dvitatis  CarUoH  to  remove  the  record  of  a  judgment  given  in  quadam 
hfiula  hefwi  them  lie*  and  the  record  removed  was  of  a  plaint  levied 
at  the  Court  held  brfore  the  deputy  mayor  and  bailiffs.  And  there- 
fore' this  was  held  a  material  variance.  Ld.  Raym.  Rep.  704. 
Mich.  13  W.  3.    Watfon  v.  Huddlefton. 

23.  It  was  moved  to  quaih  a  writ  of  error  for  a  variance  in 
Jetting  out  the  record  9   the  writ  mentions  only  three  defendants^ 

tohereas  in  the  record  in  C.  B.  there  were  five ;  Holt  Ch.  J. 
thought  it  well,  becaufe  the  reft  being  acquitted  there  was  no 
need  to  name  them  in  the  writ v of  error;  Powell  being  of  the 
contrary  opinion  adjornatur ;  but  afterwards  abfente  Holt  the 
writ  was  quafhed.  Per  Cur.  11  Mod.  240.  pL  14.  Trin. 
8  Ann.  B.  R.  Simms  v.  Peters. 

24.  Error  upon  4  judgment  in  C.  B.  given  againji  the  principal 
and  bail  in  a  fcire  facias^  the  writ  of  error  defcribed  a  fcire  facial 
againfl  the  hail  only  de  li  concemerC  the  fums  which  they  had  ac" 
knowledged  to  owe  &c.  et  de  isf  concernen*  the  fum  which  the  prin^ 
cipal  had  acknowledged  to  owe  &c.  and  concluded  ad  grave  dam- 
num of  the  bail  and  the  principal,  and  by  the  record  returned  the 
fcire  facias  appeared  to  be  againft  both  the  bail  and  the  princi- 
pal ;  by  the  whole  Court  the  writ  of  error  was  quafhed  for  the 
variance  between  it  and  the  record,  and  they  faid  that  a  writ  of 
error  ought  to  contain  as  perfed  a  defcription  of  the  record  as 
poilible,  and  a  Cafe  was  cited  at  the  bar  where  a  certiorari  to 
certify  an  indi£tment  againft  A.  and  B.  had  been  quafhed  upon 
the  indiiSkments  appearing  to  be  againft  A.  B.  and  C.  MS. 
Rep.  Mich.  4  Geo.  B.  R.  Pede  v.  Jemmina. 

(I.  c.  8)    In  the  Stile,  Procefs,  Pleadings  and  Judg- 
ment in  Inferior  Courts  of  Record. 

I.  T\EBT  againfl  executors  was  brought  in  a  Court  which  was 
'^"^  granted  by  patent^  and  had  day  the  Monday  next  before  the 
feafl  of  St.  Boniface ;  the  defendant  pleaded  ne  unques  executor  &c. 
^ud  found  againji  the  defendant^  who  alleged  for  error ^  that  the  day 
of  St,  Boniface  was  paji  before  the  day  ghen  to  himj  and  there  were 
tW9  cajs  of  St.  Boniface  w  the  printed  kahndaVy  and  but  one  in  the 

Jl^Iartyrclo^yy 
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Martyrilogy^  and  yet  good  by  the  Juftices  of  B.  R.  for  \i  ther*  iM 
two  feafts  known,  this  is  good,  though  they  are  not  in  th^ 
kalendar,  quod  judiciarii  conceilerunt ;  and  per  Hanfton,  the 
Martyrologv  is  kalendar  univerfal  in  this  realm  in  all  churches^ 
which  prieits  are  bound  to  obferve  and  no  other.  Br,  Error, 
pi.  153.  cites  9  H.  7,  14. 

C  55  ]  a-  Error  of  a  judgment  in  debt  in  an  inferior  Court,  and  ajjtgnei 
that  there  appears  no  place  of  payment  of  the  money  in  ike  condition 
of  the  hond^  Jo  that  it  cannot  thereby  appear  ivhether  the  caufe  of 
a£fion  lies  within  the  jurifdi^ion  of  the  Courts  and  therefore  hfliould 
have  been  made  appear  by  fome  part  of  the  record  that  the  money 
was  to  be  paid  within  the  jurifdli^ion  of  the  Court,  which  not  be* 
iiig  done,  the  judgment  is  erroneous.  Judgment  feverfed  nifi. 
Sty.  2.  Hill.  21  Car.  Maftermaii's  Cafe. 

Sia.  i5t.'pl.       2-  Error  of  a  judgment  in  debt  for  rent  in  the  Court  of  Exeter, 

and  ^i<U-      ^P^^  ^  ^^^fi  ^'^^  'V'"^  jurifdi^ionem  of  lands  in  Top(ham,  was 
mcnt  re-   ,   affigned,  for  that  it  was  not  alUged  that  the  lands  lay  within  the 
♦«rf«*«         y»r^/V7/««  ;  and  judgment  rcverfed.   Lev.  104.  Trin.  ijCar.  2. 
B.  R«  Drake  v.  Beare^ 

4.  In  ajfumpjit  in  Curia  Palatii  the  plairftiiF  on  an  indth,  infrd 
jurifdi^ionem  pro  diver/is  mercimoniis  ftbi  venditis  t^  deliberat\ 

but  did  not  fay  infra  jurifdiSfionem  Curiae ;  and  in  error  brought  the 
judgment  was  reverfed.  Lev.  105.  cites  Hill.  14  &  15  Car.  2.' 
B.  R.  Rot.  240.  Draper  v.  Kent. 

5.  Error  of  a  judgment  in  trefpafs  given  in  Newcaftle  was 
afligned,  becaufe  a  mifericordia  was  for  a  capiatur ;  the  Court  held 
that  this  was  not  aided  by  17  Car.  2.  cap.  8.  dnd  judgment  was 
reverfed,  it  being  out  of  an  inferior  Court.  2  K.eb.  ^82'.  pL 
48.     Trin.  20  Car.  2.  B.  R.  Prefer  v.  Eubank. 

6-  On  z  judgment  in  an  inferior  Court  it  was  affignedfof  error, 
that  the  procefs  brought  was  direSled  to  the  Serjeants  at  the  Mace 
generally^  without  naming  them  by  their  proper  names  5  fed  non 
allocatur.  Carth.  266.  Hill.  3  W.  &  M.  in  Cafe  0f  Boibn  y^ 
Phyler. 

7.  And  that  the  procefs  of  attachment  was  returned  nihil  habet 
uhifummon^  potefl^  {which  ought  to  have  been  nil  habet  ubi  attachiari 
fotcft  nee  ejl  inventus  in  eadcm)  and  a  capias  thereupon  was  award* 
ed,  when  as  the  return  was  infufficient  there  fliould  have  been 
an  alias  attachment  ;  fed  non  allocatur.     Ibid. 

8.  No  cujiom  was    returned  to  warrant  the  ufe  of  a  capias^ 
-which  is  given  by  ftatute,  and  doth  not  extend  to  inferior  Courts  % 

fed  non  allocatur  ;  ibr  the  Court  held  both  thefe  laft  errors  were 
cured  by  the  appearance  of  dckndznt.     J  bid. 

9.  befides  the  judgment  was  ideo  concejfum  eji  per  eofdem  ballim 
vos  in  eadem  Cur.  initead  of  ideo  conceffum  eft  per  Qeriam  ;  but 
held  that  both  ways  were  good,  it  being  faid  before  that  it  was 
done  in  Court.     Ibid' 

I  o.  Error  of  a  judgment  in  trefpafs  at  the  Stannary  Court,  for 
that  in  the  record  fet  up,  it  is  not  faid  in  the  flite  of  the  Court  fet 
torth  that  it  was,  held  infra  jurifdictinnem  Curia  *,  and  per  Holt  and 

Cur,' 
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Cur.  where  you  declare  in  the^infcrior  Court  you  ought  to  lay 
the  h£k  or  caufeof  action  to  have  arifea  within  their  jurif- 
di&ion  ;  or  if  you.declare  that  at  fuch  a  Court  (fuppofe  at  Maid^ 
ftone)  fuch  a  thing  was  done,  there  you  muft  fay,  that  the  Court 
was  held  within  the  jurifdiiflion  of  the  Court,  but  when  you  only 
fet  forth  the  ilile  of  a  Court  you  need  not  (hew  it.  7  Mod.  103* 
Mich.  I  Ann.  B.  R.  Reignol  v.  Taylor. 

(I.  c  9)  In  Inferior  Courts,  P     ^  -. 

In  the  Stile  and  Procefs  of  the  Court. 

I.  TN  all  inferior  Courts  the  plaint  is  as  the  original  at  the  com- 
^  monlawy  and  without  that  no  procefs  can  iffue;  and  the  fir/i 
entry  ought  to  be  A.  queritur  verfus  C.  &c.  Arg.  And  per  Clench  J. 
t  plaint  ought  to  be  entered  before  procefs  ijfues  forth ^  and  the  entry  that 
the  defendant  fummonitus  fuit  is  no  plaint  5  and  for  that  caufe  judg- 
ment was  reverfed.  Le,  302.  pi.  415.  Mich.  29  &  30  Eliz- 
6.  R.  Savage  v.  Knight. 

*2.  Error  to  reverfe  a  judgment  in  afliimpfit  in  the  Court  of 
Reading,  for  that  the  certificate  was placita  ^c.  ad  Curiam  Domimg 
kegina  burgifuide  Reading  tenf  per  confuetudinem  {ff  iibertat*  major i 
^  hurgenfsbus  conceffas  5cc.  without  fay  tng  per  confuetudine?n  ex  an- 
tijuo  uj!tat*j  and  without  alleging  by  whom  their  liberties  were 
granted',  and  this  was  adjudged  erroneous,  and  judgment  reverfed; 
Mo.  601.  pi.  830.  Pafch.  42  Eliz.  B.  R.  Smith  v.  Johnfon. 

3«  Error  of  a  judgment  in  the  Court  in  Norwich  was  affigned  Errorin  Er- 
that  the  defendant  attachiatus  //?,  where  itjhould  be  fummonitus  ejl ;  *!^^  ^^**^''^'- 
for  that  ought  to  be  as  an  original,  and  for  want  thereof  it  is  error,  affigned  was. 
But  it  was  held  that  this  was  not  helped  by  the  ftatute  18  Eliz.  that  there 
or  any  ftatute,  for  that  extends  to  original  writs,  which  are  fued  ^^^^^^^X" 
out  of  Chancery,  and  not  to  other  procefs  which  is  in  name  of  an  for  that  ci- 
original,  therefore  the  want  of  fummons  in  this  cafe  is  the  want  of  ted  2  Cro. 
fuch  an  originaL  which  is  not  helped  by  the  ftatute;  and  the  '^^V,^^"^^ 

•J  *  f   %        i^         t       ^  -k      \         *TT-ii         T  r»     n     was  lajd  to 

judgment  was  reverfed,     Cro.  J.  108.  pi.  4.  Hill.  3  Jac.  U.  R.  be  the  fame 
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this;   but 
per  Car.  it  was  held  to  be  well  enough  ;  for  by  appearance  all  defaults  before  are  falved  though  it  be 
iaaa  inferior  Court ;  and  fo  Wylde  laid  it  had  of  late  been  conflantly  ruled  contrary  to  2  Cro.   loS. 
frativ.  DixoD.     FreeiQ.  Rep.  468.  pi.  642.  Trin.  1678.  Wheeler  v.  ■.  * 

4*  Error  of  z  judgment  in  Briftol  in  an  z8\oti  for  wordsy  where 
upon  not  guilty  pleaded,  the  plaintift*  had  judgment,  and  the  er- 
ror affigned  was,  that  a  capias  was  awarded  in  that  adlion  for  the 
ftcondprocejs^  whereas  no  capias  lay  in  this  a6\ion  till  the  ftatute 
19  H.  7.  which  extends  only  to  thofe  adions  brought  in  theCourts 
3t  Wcftminfter,  and  not  to  corporate  vills  j  fed  non  allocatur  j 
for  it  might  well  be  by  cufiom  in  thofe  vills  ;  and  judgment  affirmed. 
Cro.  J.  222.  pi.  I.  Tiin.  7  Jac.  ]i.  R.  Tuthill  v.  Milton. 

5.  Error 


56  (ftrrOI^* 

8,  C.  cited        5.  Error  of  a  j  udgment  in  the  Court  of  Burton  on  Trent,  be* 

where  the^  caufe  it  is  not  Jhewn  in  the  ftile  of  the  Court  hy  what  authority  it 

ftilc  of  the  w^J  heU^  viz,  by  charter  or  pre/cription,  and  becaufe  thejiik  of  it  is 

Court  was  coram  feHefchalh  tf  hallivo  dom»  Paget  without  naming  them  ;  and 

mrLyddlT  ^1*6  judgment  was  reverfed;  for  in  inferior  Courts  the  authority 

Biajore  oc  whereby  they  are  held,  and  the  names  of  the  judges  before  whom, 

capitaiibus  ought  always  to  be  exprefled^otherwife  the  King's  Courts  cannot 

t)ithout^"*'  take  conufance  of  their  authority.     Cro.  J.   184.  pi.  3.  Mich4 

Ihevtring  5  J^<^*  B.  R.  Jerrat  v.  Caldewell. 

their  nam^s* 

this'wai  agreed  not  to  be  error.    Mo.  601.  pi.  830.  Pafch.  42  Eliz..  Smith  t.  Johnfon* 

[  57  ]  6.  Error  of  a  judgment  in  afTumpfit  at  Leiccfter,  becaufe  it 
did  not  appear  in  the  Jlile  of  the  Court  by  what  authority  it  was 
heldy  whether  hy  cujiomor  letters  patents  \  and  though  it  was  infilled^ 
that  they  may  take  cognizance  of  their  own  jurifdidion  without 
being  inferted  in  the  ftile  of  the  Court ;  yet  the  Court  held  that 
the  jurifdi^ion  ought  to  be  Jhewn  9  but  they  would  ad  vife.  Cro. 
J.  493.  pi.  J 4.  Trin.  i6  Jac.  B.  R.  Johnfon  v.  Underwood. 

7.  Error  of  a  judgment  in  debt  in  Sudbury  upon  a  leafe  fof 

years,  brought  by  the  aflignee  of  the  reverfion;  one  error  afligne4 

was,  for  that  the  Court  is  held  by  letters  patents,  and  the  procefs  is 

awarded  fecundum  confuetudinem  Curia,  which  cannot  be  where 

the  Court  began  within  time  of  memory ;  and  this  was  adjudged 

erroneous.     Cro.  C.  143.  pi.  20<  Mich.  4  Car.  B.  R.  Long 

V.  Nethercote. 

Palm.  449*        8.  Error  of  a  judgment  in  an  inferior  Court  was  affigned,  for 

c^^^^B  *R     ^^^  '^^  fi^-fi  procefs  was  a  capias,  where  it  ought  to  have  been  a 

Margetv.*  fummons^  and  for  that  reafon  it  was  reverfed.     Cro.  C.  261.  pl» 

Harvy,         2?.  Mlch.  8  Car.  B.  R.  Ward  v.  Ellain. 

S.  p.  and  ^ 

Judgment  reverfed.     ■ 

9.  The  ftile  of  the  Court  was  Curia  forinfeca  civitatis  Lincobt^ 
without  J})ewingwhofe  Court  it  was  ;  fed  per  Curiam,  itisfaidts  Ar 
held  coram  maj&re  \ff  ballivis,  and  it  appears  to  be  a  Court  of 
record,  and  every  Court  of  record  is  the  King's  Court  j  and 
judgment  was  affirmed.  Roll.  Rep.  334.  pi.  41.  Hill.  13  JaCi 
B.  K.  Oglethorpe  v.  Afkue. 

10.  The  ftile  of  the  Court  was  Placita  coram  f.  5.  majore  fcf 
y,  C   recordatore,  &  y.  D*  V  y.  N,  aidermannis  burgi  pradiGi 

fecundum  confuetudinem  burgi  feV.  and  the  plaint  being  entered 
upon  the  fummons,  a  non  eft  inventus  v/as  returned  at  a  Court  held 
before  y,  S.  the  mayor^  and  f,  D,  andy,  N.  aldermen  fecundum 
confuetudinetn  &c.  omitting  the  recorder,  and  this  was  aiSgned  for 
error  ;  fed  non  allocatur  ;  for  perhaps  at  the  firft  Court  holden 
the  recorder  was  there,  and  at  the  fecond  Court  was  abfent,  and 
the  Court  is  well  held  by  the  cuftom  there  before  the  mayor  and 
two  aldermen.  Cro%  (J.  572.  pi.  il.  Hill.  15  Car.  B.  R. 
Bryan  v.  Wikes. 

II.  Error 


11.  Error  of  a  judgment  In  Briftowj  for  that  the  ftylc  of  the  ^^!^J\^^' 
Court  was  Curia  tent^  coram  majore  &  ballivtSj  viz,    f,  S.  J.  D,  J  ummoiu* 
6^  y.  A'',   a  tempore  cujus  contrar*  memoria  hominum  non  €xiftit  s.  C.  but 
^  vlrtuU  cf  divers  letters  patents  Stc,  and  the  Couft  cannot  be  held   S.  P.  (Joes 
before  J.  S.  J.  D.  and  J.  N.  hf  prefcription,  but  it  ought  to  be  '"*'*PJ?**'* 
Curia    tent'  coram  majore  et  ballivis  by  prefcription,  and  not 

J.  S.  J.  D.  and  J.  N.  majore  et  ballivis.  But  notwithftand- 
ing  this  the  ilyle  is  good  when  he  fays  virtute  literarum  paten- 
tium  ;  and  judgment  affirmed.  Jo.  448.  pK  12.  Mich.  15  Car. 
B.  R.  Xhurftonv.  Vincent. 

12.  The  ftile  of  the  Court  was,  that  it  was  held  per  confuetu^ 
£nem  faf  literas  patenter  \  Ihd  this  was  held  to  be  error  j  for  if  it 
was  held  by  t'udomv  and  afterwards  they  procured  a  patent,  and 
held  it  by  the  patent,  the  cuftom  is  gone.  Style  131.  Mich.  24 
Car.  B.  R*.  Tomkins  v.  Jurdan. 

13.  Error  of  a  judgment  in  an  indebitatus  aflumpfit  in  thg 
Court  of  Marlborough,  fot*  that  it  wzsfaid  to  he  held  coram  majore 
bf  bargenftbus  burgi  pracT  fecundum  confuetudinem  ejufdem  burgi  a 
tempore  quo  &c.  and  the  name  of  the  mayor  was  not  mentioned \  and 
for  this  caufe  the  judgment  Was  reverfed.  Raym.  395.  Trin. 
52  Ccr.  2.  B.  R.  Dumford  v^  Irilh. 

14.  In  trefpafs  &c.  the  dfikniznt  J u/llfiedy  for  that  the  Earl  of 
Newport  was  f^ifed  in  fee  of  the  hundred  of  Stottefden,  and  that 
King  Charles  the  Second  by  letters  patents  granted  to  him  and  his 

heirs  a  Court  of  f'ecordScc.  with  power  to  make  ferjeants  at  mace  /d  [  58  3 
txecuie  all  attachments  and  procefs  iffuing  out  of  that  Court ;  then 
h^Jeisforthy  that  a  plaint  was  levied  there  againft  the  now  plain- 
tiff, <7n^/ /A/?/ ^  ^7  v^*;^  ty^j  ^f/r/r/?^^ /5  the  ferjeant  at  rtiace^  and  t$ 
John  Chitwyn^  to  attach  the  goods  &c.  and  that  the  precept  was 
delivered  to  Qutwyny  who  by  virtue  thereof  took  the  goodi 
quae  eft  eadem  tranfgreflio  &c.  and  upon  demurrer  it  was  ad- 
judged, that  the  plea  was  ill ;  for  by  virtue  of  this  grant  all  procefs 
was  to  be  executed  by  the  ferjeant  at  mace  ;  but  here  the  attach- 
ment was  dired^ed  not  only  to  him,  but  to  another,  viz.  to 
John  Chctwyn,  and  executed  by  him  alone,  which  Is  not  pur^ 
faant  to  the  power  given  by  this  grant,  Nelf-  Ab.  724.  pi.  43.  cites 
2  Lutw.  1461.  Trin.  9  W.  3.  Selman  v.  Perry  and  Chetwin. 

15.  Error  of  z  judgment  In  Brlftot^  li$  an  action  of  debt  on  a  6  Mod*  6t. 

hondi  for  that  thejllle  of  the  Court  Isfald  to  be  fe  undum  le^em  mer-  l^T^^^Q 

catoriam^  which  cannot  be',  but  in  a  Court  of  S:aple,  and  debt  on  held  accord- 

a  bond  is  not  infra  legem  mcrcatoriam.     But  per  Curiam,  we  ing|y. 

tiFxtf  intend  this  another  fort  of  cujiomary  Court  under  that  name  \   ^^^]\^^' 

as  where  a  Court  of  *  Piepowders  was  faid  to  be  held  by  prejcrlp-  •  bro.C.46. 

iloHy  which  could  not  be,  this  Court  held  it  to  be  a  cufiomary  Court  pi.  5-  Mio. 

nnder  that  denomination,     i  Salk.  265.  pi.  10.   Mich.  2  Ann.  B.  \^f'^^* 

R#  Gibbons  v.  Roberts.  niitted  per 

•  *f       Curiam. 


Vox..  X.  F  (I.  c.  xo) 


5»  €itot. 


(I.  c.  ic)  '  In  the  Count  in  Inferior  Courts. 

1.  TERROR  of  a  judgment  in  the  Court  of  Nottingham,  in  a 
-■^  plaint  of  debt,  for  that  the  defendant  had  no  addition  hut 
as  follows,  viz.  H.  H.  quetitus  verfus  R.  Prefton^  alias  diff  Hf 
Prejhn  de  &c.  in  com,  I^ottlngham  tlujbandman^  fo  that  the  addi- 
tion came  after  the  alias  dift*  yet  the  judgment  was  affirmed,  for 
an  addition  is  not  necejfary  to  a  defendant  in  an  inferior  Court 
where  procefs  of  outlawry  doth  not  lie.     Mo»  354.  pi,  478.  pafch. 
36  Eliz.  Prefton  v.  Hinde. 
Brownl.  96.       2.  The  declaration  in  an  inferior  Court  was^  faf  unde  (the plains 
•Al^it^  ^W)P^^  ^'  his  attorney^  whereas  the  faid  defendant  ^cJeavingout 
lationof       the  word  (dicit).    After  a  judgment  for  the  plaintiff,  and  error 
Yelr.  brought,  this  was  held  no  declaration  for  want  of  the  word  (dicit)^ 

and  the  fenfe  is  imperfecSl,  and  the  judgment  was  rcverfed,  this 
omiffion  being  matter  of  fubftance.  Yely,  103.  Mich.  5  Jac. 
B.  R.  Field  v.  Hunt. 

3.  In  replevin^  the  defendant  avowed  for  damage-feafant,  and 
the-  caufe  was  tried  in  the  ^  Weeks  Court  at  JVindjor^  and  found fS^^ 
the  plaintiff  \  the  error  affigned  by  the  defendant  wasj  that  the  entry 
of  the  plaint  in  the  faid  Court  was  on  the  yth  day  of  May^  and  the 
plaintiff  declared  for  the  taking  his  cattle  the  2^th  day  of  May,  This 
was  held  to  be  error  i  becaufe  no  plaint  can  be  entred  but  at  a 
Court,  and  this  entry  of  the  plaint  was  mefne  between  the  Court* 
days,  and  fo  the  declaration  not  warranted,  there  being  nocuftom 
alledged  to  maintain  fuch  an  entry,  and  judgment  rcverfed. 
Godb.  266.  pi.  368.  Hill.  13  Jac.  B.  R.  Brook  v.  Gregory. 

4.  Error  of  a  judgment  in  Lincoln;  the  error  affigned  wj^ 
that  the  plaint  waSj  In  placito  tranfgreffionis  fuper  cafunsy  and  the 
declaration  was  in  trefpafs  vi  &  armis  \  Coke  Ch.  J.  thought  this 
not  error,  and  that  it  is  all  one  in  eiFe^^ ;  and  judgment  was 
affimed.  Roll.  Rep.  334.pl.  41.  Hill.  13  Jac«B»  R.  Ogiethorp 
V,  Afkue. 

C    59    ]       5-  Error  to  reverfe  a  judgment  in  debt  in  an  inferior  Court, 

for  that  the  plaint  was  entered  generally  in  placito  debiti^  which  is 

uncertain,  fo  as  the  defendant  cannot  know  what  is  demanded  ; 

and  for  this  the  judgment  was  reverfed,  nifx.     Sty.  86.  Hill.  23 

Car.  Hales  v.  More. 

^^•50.  6.  Error  of  a  judgment  in  the   Palace-Court  in  affumpfit^ 

Atkinfon^"    wherein  the  ^2\vii\S  declared  upon  a  promife  to  pay  Urn  fo  much 

S.  C.  and      money  if  he  procure  a  leafe  of  fuch  a  houfe  in  Middle -Row  in  HoU 

was  in  con-   b^rn^  and  did  not  Jhew  that  Holborn  was  within  the  jurifdi^on  of 

tbai^tlT  '^^  ^*^^  >  ^^^  ^^^^  ^^^  ^^^^  ^^  ^^  error,  Sid.  65.  pi.  37.  Mich« 
plaintiff b:td  1 3  Car^  2.  B.  R.  Romfey  v.  Atkinfon. 

€tt  bit  re- 

^Htji  taken  fains  t§  procure  a  leafe  •fa  boufe  in  HolUurn,  the  defendant  fnmifeJ  at  Somthwark  infrtt 
ju'ifdiS}ionem  Curix  to  pay  him  i  ol.  and  the  jury  is  not  only  to  try  the  jiromire,  but  alb  the  coafidc- 
ratton,  viz.  the  pains  iu  talcing  th?  houfe,  which  they  canao(  do  Hnlcfs  it  be  within  their  jurifdidifln  $ 
•ad  lor  thii  caufe  judgment  wai  rcTcrfed. 

7.  Error 


Cttor.  59 

y.  Error  to  rcrerfe  a  judgment  in  an  ajfimfjit  in  an  inferior 
Courtj  for  that  the  tinu  of  the  promife  alleged  was  in  figures  ;  ad- 
judged that  this  was  error,  and  the  judgment  was  reverfed. 
Sid.  40.  pi.  6.  Pafch.  13  Car.  2.  B.  R.  Duckett  v.  Bland. 

8.  Error  of  a  judgment  in  Wallingford  Court,  in  which  the  Keb.  760.^ 
^\2\ni\i declared^  that  the  defendant  being  indebted  to  him  at  WaU  ^^p^^\^' 
liffgfordfor  goods  fold  and  delivered  to  hint,  promifed  at  IValling" 


ment  re- 


fsrd^  but  did  not  jay  where  the  goods  were  fold  and  delivered^  and  fo  v«rfed . 

it  might  be  out  of  the  jurifdidion  ;  and  the  judgment  was  re-  J^j*  ^^'^ 
verfed.     Lev.  137.  Trin.  16  Car.  2.  B.  R.  Price  r.  Hill.  17  Car.  2. 

B.  R.  Stone 
V.  Waddiagton,  S.  P.  and  judgment  reycrfed.  a  Lev.  S7.  Pafch.  15  Car.  a.  B.  R.  Hanaip 

V.  Co«ter,  S.  P.  and  judgment  revcrfcd.  ■  Vent.  243.  Hanflap  v.  Cater,  S.  C.  and  judgment 

RTcrred. 

9.  Error  of  a  judgment  in  Marlborough  in  a  Court  there  held  Andwher« 
fecundum  conjuetudimm  of  the  faid  borough,  but  yj)r  not  time  out  of  J^^chdlf 
ndnd  ufedy  which  was  infifted  to  be  neceflary  in  fuch  Courts,  cortmma- 
though  not    in  fuperior  Courts  \  neither  was  it  faid  that  Marl-  jore«r  bur- 
borough  was  an  ancient  borough  time  out  of  mind ;  judgment  ^^  •  p'^^, 
was  reverfed)  nifi.     Keb.  84.6*  pi.  42,  Hill.   16  &  17  Car.  2.  fecundum 
B.  R.  Withers  v.  VVoddcn.  confuetudi- 

nemejufdem 
\nT%\  a  tempore  ^o  frc.  but  the  name  of  the  maydr  was  not  mentioned ;  judgment  wai  revcrfed, 
Ra/m.  395.  Trin.  31  Car.  2.  B.  R.  Dumford  v.  In(h. 

10.  Error  of  a  judgment  in  an  inferior  Court  for  that  the 
plaintiff'  laid  his  damages  to  30/.  of  which  a  Court  Baron  cannot* 
hold  plea  ;  for  the  difference  taken  by  Ld.  Coke  is  where  da- 
mages are  laid  under  40  s^  cods  may  make  it  amount  to  more, 
but  where  it  is  laid  above  40  s.  all  is  coram  non  judice,  and  the^ 
judgment  was  reverfed.  2  Mod.  101.  Trin.  28  Car.  2.  C.  B. 
Rider  v.  Bradley. 

11.  Indebitatus  affurttpjit  for  wares  fold  vjzs  brought  in  the 
Court  at  Brifto1>  and  declaration  was  that  at  Briftol  the  defen- 
dant was  indebted,  and  at  Briftol  be  promifed,  but  it  was  not  faid 
ibid" vendit*  '9  on  judgment  there  given  error  was  brought,  and 
the  judgment  reverfed.  Show.  395.  Pafch.  4  VV.  &  M.  Crabb 
r.  Bowdlen 


(!•  c.  1 1 )     Pleadings  in  Inferior  Courts.  C   60  ]] 

Not  faying  Infra  Jurifdi£tionem. 

I.  I7RROR  of  a  judgment  in  Litchfield  againjl  an  heir^  who  Cro-J.^oa. 

^  pleaded  Riens  per  defcent ;   the  plaintiff  replied  Affets^  but  Bouen  v." 
£d  net  fay  in  what  place,  or  that  the  affets  were  within  the  jurif  Carrington. 
£&ion  rfth€  Courts  but  the  jury  found  afletiSj  and  gave  no  cofts  ^^?t?'  ^* 

Fa  "  and 


6o  dBtVOt. 

«irets,and  and  damages  to  the  plaintiff;  and  adjudged,  that  the  judgmen^ 
^ahulff^td  ^^*  erroneous  for  both  thefe  caufes;  but  per  Doderidge  J. 
not  (hew  though  the  aflets  is  not  alledged  by  the  party  within  the  jurif- 
the  place       diftion,  yet  if  the  jury  find  it  to  be  fo,  it -is  fufHcient.     2  Roll 

wasHtrd'*'     R^P-  4^-  ^*^^-  '^  J*^-  ^-  ^-  ^^°^^  y-  Carrington. 

ill,  and  the 
judgment  was  reverfed. 

Keb.  1^2.  2.  Error  toreverfe  a  judgment  in  the  Palace- Court^  where  the 
dcrav  gSI  plaintiff //<rfi7r^rf/Atff  /A^  defendant  was  indebted  to  him  apud  Souths 
frey,  S.  C.  ivoj'k  infra  jurifdi^iionem  Cur*  k^c.  info  much  money  upon  a  contraSl 
.  andpcrCur.  for  a  COW  ;  the  error  aflignedVasy  that  it  did  not  appear  that  the 
thought  contraft  was  made  within  the  jurifdidion,  but  only  that  he  was 
appear  that  indebted,  when  a  debt  is  fo  every  where,  but  it  not  appearing 
tlicfalewat  where  the  contract  was  made  they  have  not  intitlcd  themfelves  to 
•*u\fdU^on  *^®  conufance,  and  this  was  held  error.  Sid.  87.  pi.  2.  Mich.  14 
"^yc"  they  will  Car.  2.  B.  R.  Godfrey  v.  Saunders. 

not  intend 

it  within  it  or  any  other  inferior  Court ;  for  the  fait  ^uhlcb  it  the  cortfideration  of  the  aflumpfit  watjt 

Sf  ittquirtd  ofi  which  cannot  be  by  the  inferior  Court, 

3.  Error  of  a  judgment  in  the  Court  at  Hull,  wherein  the 
plaintiff  declared,  that  in  confederation  the  defendant  infuch  a  place 
infra  jurifdi6fion€7n  Curies^  hadpromifedto  pay  to  the  plaintiff  fo  much 
per  yard^  he  the  faid  defendant  promifed  to  deliver  to  the  plaintiff  fo 
many  yards  of  kerfey^  which  he  had  not  done,  and  the  error  ajfegned 
was,  that  the  delivery  is  not  laid  to  be  at  a  place  infra  jurifdiStionem 
Curiae,  and  in  truth  there  is  no  place  at  all,  and  for  this  reafon 
Twifden,  being  only  in  Court,  held  it  erroneous.  Veht.  2* 
Mich.  20  Car.  2.  B.  Jl.  Heely  v.  Ward. 

4.  Indebitatus  affumpfit  infra  jurifdiSlionem  Curia  for  wares 
fold^  there  was  a  verdidl  and  judgment  for  the  plaintiff  in  the 

Court  of  Carlifle.     Error  was  affigned  that  it  was  not  alleged 

that  the  wares  were  fold    infra  jurifdl^fionent,    for  that  is  the 

contrail  on  which  the  afTumpfit  arifcF,    and  for  this  caufe  the 

judgment  was  reverfed.     2  Jo.  230.  Mich.  34  Car.  2.  B.  R. 

Wallis  v.  Squire. 

Ibid  144.         5,  In   trefpajs  for  taking  his  goods  ;    the  defendant  juflifudj 

lxt\!t^^  yir  ihat  time  cut  of  mind  there  was  a  Court  in  Jforc^fler  held  coram 

thereof  fays,  balUvis  &c.  and  that  a  plaint  was  levied  there  in  debt^  and  plaintiff 

that  upon      counted  that  defendart  being  indebted  to  him  infra  juriftii^ionem 

tl*on!toA^  ^^.  prcmfed  to  pay  kc.  whereupon  taliter  procefTum  fuit  5  that 

pleajudg-     afterwards,  (viz.)  2  Oflob.  ^c.  confideratum  fuit;&c.   and  fo 

mem  was     juftifies  by  a  v/arrant  on  the  judgment ;  the  plaintiff  replied,  Dc 

Sc^dcfcn-     '"j*^^*^   '""*  propria  abfque  tali  caufa  abfque  hoc  quod  habetur 

4Jant[butit  aljquod  tale  recordum  &c.  and  upon  demurrer  it   was  adjudged 

t    b  I     ]  that  the  plea  was  ill^  becaufe  the  defendant  did  not  allege  that  the 

fecmsthiMs  c^tufe  of  aSfion  did arife  iifra  jurtfdi£iionem  Sec.  It  is  true,  the 

Md^hwid    declaration  in  the  inferior  Court  is  recited  in  this  plei,  wherein  it 

W<for  the     is  alleged  to  be  infra  jurifdi<Siionein,  but  what  is  alleged  in  that 

declara* 


(Bttot. 
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declaration  there  is  not  traverfable  in  this  2L&ion  here,  but  only  plaintiff}] 
that  which   is  alleged  in  the  plea  here,  that  the  caufe  of  ac-  ^^^^^^^ 
tion  did  arife  within  the  jurifdidlion,  bccaufe  that  only  which  is  replication 
alleged  in  the  plea  is  traverfable.     3  Lev.  243.  Mich,  i  Jac.  2.  tobe  ni  ^y 
C.  B.  Adney  v.  Vernon.  ^c^doubie 

traverfe;  but 
the  replication  being  good,  and  the  plea  ill,  and  the  replication  not  fiiewisg  that  the  plaintiff  hat  no 
caule  of  adiiony  he  ought  to  have  judgment. 

6.  In  trefpafs  of  taking  his  cattle^  the  Atkniznt  jt/ftijied  under  a 
plaint  by  J.  S.  againft  the  now  plaintiff/;;  the  County  Court  for  d 
debt  of  391.  1 1  d.  and  that  fuperindi  taliter  procefjiim  fuit^  that  T.  P. 
the  plaintiff  in  that  plaint  recovered  ice,  and  thereupon  quoddam 
precept um  emanavit  per  quod  the  Jheriff  commanded  the  plaintiff  to 
levy  the  nwney  fcfr.  and  upon  demurrer  to  this  plea  it  was  adjudged 
for  the  plaintiff,  ift,  Becaufe  the  judgment  was  pleaded  in  an  in^ 
ferior  Court y  not  being  a  Court  of  Record,  with  a  taliter  proceffum 
fuitywhcn  the  proceeding  (hould  be  fet  forth  at  large.    2dly,  It  is 

not  fet  forth  that  the  debt  arofe  within  the  jurifdiftion.  3dly,  It  did 
not  appear  that  the  precept  was  awarded  by  the  Court y  it  being  only 
&id  that  quoddam  praeceptum  e  Curia  emanavit  per  quod  the  (heriff 
commanded  \  whereas  the  fuitoxs  are  judges,  and  it  fhould  be 
per  quod  praeceptum  per  praefat.  Cur.  direftum  fuit  &c,  2  Vent. 
ICO.  Mich.  I  W,  &  M.  in  G.  B.  Pinager  v.  Gale. 

7.  Error  of  a  judgment  in  Excefter  Court,  where  the  plaintiff 
declared  on  two  promifeSy  (viz)  on  an  indebitatus  affumpfit  and  quan^ 
turn  meruit  \  the  indebitatus  affumpfit  he  alleged  to  he  infra  juvif 
diciionem  Curiae ;  but  the  words  adtunc  &  ibidem  were  left  out  as 
to  the  quantum  meruit ;  the  judgment  was  rcverfed,  5  Mod.  78, 
Mich.  7  W.  3.  Cudinore  v.  l>ipe. 


(I.e.  12)     Error  in   the   Judgments   in   Inferior 

Courts. 

!•  A  JUDGMENT   in  the  Court  of  Hclfton  was  reverfed, 
■^^  becaufe  it  was  not  Jhevm  what  Court  it  wasy  nor  by  what 
title  held,     Cro.  E.    185.  pi.  6.    I  rin.  32  Eliz.  B.  R.  Lucas  v. 
Donne. 

2.  -Error  of  a  judgment  in  Lynn  Regis  for  that  the  Court  was  Noy.40. 
held  before  the  mayor  and  f,  H.  and  two  other  capital  burgeffeSy  and  Woodroffe 
the  parties  being  at  iffue,  the  caufe  was  tried,  and  a  vcrdidl  for  s  ^'V- ' 
the  plaintiff,  and  that  thefaidj.  H*  who  was  one  of  the  judges  was  juiced  to  be 
alfooneofthe  jury\  the  defendant  pleaded  in  nullo  eft  erratum,  error,  and 
which  was  a  confeffion  that  he  was  one  and  the  fame  perfon,  and  w^^vcrfca. 
for  this  caufe  by  affent  of  the  defendant  in  error  the  judgment 
was  reverfed.     Cro,  E.  850.  pi.  5.  Mich.  43  &  44  Eliz.  B.  R, 
Michell  V.  Wocdroffe, 
3.  Error  of  a  judgment  in  affumpfit  in  Tewkfbury-Court, 

F  3  where 


6i\  error* 

where  the  jury  gave  a  verdiH  for  8  /.  damages ^  and  i  d.  cofis^  and 
the  judgment  was  entered  that  the  plaintiff  jhould  recover  his  damaget 
ajfeffed  by  the  jury  to  8  /.  and  aljo  20  s.for  cojis  de  incrementOj  omitting 
the  %d.  given  by  the  jury  for  cofts,  and  for  that  caufe  the  judg- 
ment was  reverfed.  Velv.  107.  Mich.  5  Jac.  B.  R.  Haines  v, 
Guies. 
g  621  }  4.  Error  afligned  to  reverfe  a  judgment  in  an  inferior  Court 
was  in  a  continuance^  which  was  ad  proximam  Curiam,  viz. 
1 6  die^  whereas  the  Court  was  not  held  on  that  day  hut  on  the  2btb 
day.  The  judgment  was  reverfed.  Sty.  97.  Pafch.  24  Car, 
B.  R-  Pay  v.  Paxted. 

5.  Error  of  a  judgment  in  an  inferior  Court ;  the  error  af- 
figned  was,  that  the  Court  was /aid  to  be  held  on  Saturday  the  gth 
of  November^  whereas  the  Saturday  on  which  the  Court  was  held 
was  not  the  9th,  but  the  jth  day  ofN^vemberj  and  fo  there  is  no 
Court  alleged  to  be  held  ;  for  there  was  pone  held  on  the  9th, 
and  judgment  was  reverfed,  nifi.  Sty.  122.  Trin.  24  Car.  Pim- 
ley  v.  Robinfon. 

6.  Thefe  errors  in  the  record  were  affigned  to  reverfe  a  judg- 
ment given  in  the  Court  of  York  in  an  aftion  of  debt,  jft,  Tha^ 
thejum  of  the  judgment  is  in  figures.  2dly,  The  yJ/m  recovered  is 
in  figures ;  and  for  thefe  errors  the  judgment  was  reverfed  nifi  &c. 
Sty.  187.  Hill.  1649.  Jenlcinfonv.  Porter. 

7.  Error  oi  z  judgment  in  an  a<Slion  of  debty  on  a  bond  in  Rip- 
pon  Court,  becaufe  it  was  entered  on  the  record^  affuT  damna  ultrn 
mi  fas  ^  cujlagia  ad  10/.  and  does  not  fay  ^  occafime  detentionis  de- 
bitiy  or  occafione  pradiSlay  and  the  judgment  was  quod  recuperet 
damna  pradi^a  and  did  notfity  per  juratores  offeffa^  but  the  judg- 
ment was  affirmed.  Vent.  5.  Hill.  20  &  21  Car.  2.  B.  R.  Baines 
V.  Higgcrfdale. 

8.  In  affumpfit  in  an  inferior  Court  the  confiderationwas  that  tht 
plaintiff JhouldJ'olicite  a' caufe  in  Chancery  fr  him;  the  judgment 
was  reverfed  for  want  of  jurifdtSHoii^  nnd  becaufe  it  was  defender 
in  mifericcrdia  ^  capiatur.  V^nt.  28.  Pafch.  21  Car.  2,  B.  R, 
Berkly  v.  Paine. 


(K.  c)     Uljat  Things  fhall  be  Error  in  the  awards 

ing  of  Prccefs. 

c.  AA-.«.  [l.    7^^  (in  afl'on  in  an  irf crier  Ccvrt  after  iffue  joined  a  continue 
(i^  pi.  30.  ^'^^^  '^  ^^^de  ad  proximam  Curiam  tcncndamjuch  a  day  &c.  at 

s  c.  but  u'hich  day  venerunt  partes  precdit^a  &c,  fvper  qua  a  venire  facias 
is  awardidfor  a  jury  l^c.  and  it  is  notfaidit  was  azvarded  by  the 
Ciurty  or  adeandem  Curiam  ;  and  though  a  jury  is  returned  there* 
upcny  and  a  verdift  and  a  judgment  upon  this  ;  yet  this  is  errone- 
ous ;  for  it  maybe  ihat  this  -^^as  awarded  out  gf  Coiirt,  and 
then  it  is  a  void  trial.  Trin,  1649.  between  Vigerous  and  Drake 
6  adjudged 


wt  s.  P. 


i^judged  in  a  writ  of  error  upon  a  judgment  in  Exeter ;  Intr^tur 
j6  Car.  B.  R.  Rotulo  690.  and  fo  after  adjudged  feveral  times.] 
[2.  But  if  the  record  be  after  iflue  joined  yi^p/r  quo  ad  Iftam  ean-- 
dim  Curianij  a  venire  facial  ^c.  is  awarded,  it  is  good.  Trin% 
1649.  between  Pearaand  Harris  in  a  writ  of  error  upon  a  judg- 
ment in  Barneftaple  adjudged.  Intratur  Mich«  24.  Car.  B.  R. 
Rot.  511.] 

3.  K.  hzd  judgment  in  debt  agatnji  O.  who  died;  zfci.fa.  rffited 
into  tbt  county  of  S.  The  iherifF  returned  R.  tertenant.  An 
elegit  was  entered  in  the  roll  thus,  viz.  Elegit  ftbi  liberari  me* 
dietatem  omnium  terrarum  isf  tenementorum  in  conC  5.  tenend*  l^c. 
fuoufyuey  but  left  out  quafuerunt  pradi^i  O.  And  for  this  judg- 
ment was  reveried  quoad  adjudicatlonem  executionis  upon  the 
elegit,  and  yet  the  writ  of  elegit  itfelf  and  the  return  were  well 
in  that  point  \  but  where  the  roll  is  faulty  the  writ  will  not  help. 
Hob.  90.  pi.  122.  Mich.  5  Jac,  Keere  v,  Owen. 
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(L.  c)     In  Procefs  againjl  Jurors^  and  the  'Entry  ^^  [   63  3 

fttch  Procefs. 

[l-   JN  an  inferior  Court  if  the  parties  are  at  ijfue,  and  thereupon 
procefs  is  awarded  to  theferjeant  of  the  mace  [not  naming  his 
name)  and  nunifter  Curia  prad*  quod  fecundum  confuetudinem  venire 
faciat  a  jury  &c.  and  at  the  day  of  the  return,  aid  quern  diem  pra* 
fatus  ferviens  ad  clavam  and  minijler  curia  pradi£la  {without  nam* 
ing  his  name)  miftt  praceptum  fuum  prad*  ei  in  forma  prad^  direc^ 
turn  in  omnibus  executum  ^  returnatum  &c.  this  is  a  good  return 
of  the  jury  and  award  of  procefs  \    for  the  naming  of  him  is    * 
not  neceffary,  for  it  appears  that  the  officer  did  it.     Trin.  14 
Car.  between  Bellamy  and  Davis  adjudged  in  a  writ  of  error 
upon  a  judgment  in  JLxeter,  this  being  affigned  for  error.    In- 
tratur Hill.  12  Car.] 

[2.  In  an  ajjife  upon  an  ijfue  of  nul  tort  &c.  if  it  be  entered  Cro.E.^og. 
§uodquidam  juratores  venerunt  ^  quidam  non  venerunt  upon  the*^?^' |4-  SjC. 
habeas  corpora  returned,  ideo  confderatum  futt  quod  vicecomes  dif  ^  error. 
tringat  juratores^  ^  apponat  decern  tales,  though  it  is  not  entered 
qu9t  juratores  non  venerunt,  nee  quot  juratores  venerunt  nee  quod 
ojffa  remanet  capienday  becaufe  a  full  jury  did  not  appear ;  yet  it  is 
not  erroneous.     Mich.  38,  39  Eliz.  B.  R.  between  Blodwell  and 
Edwards  per  Curiam.] 

[3.  If  in  an  aJJife  it  be  entered  quod  quidam  juratores  habuerunt  'Br.  Error, 
vifum  W  quidam  non,  ideo  ajftfa  remanet  capienda  this  is  not  good,  s^'c^^^a*^' 
but  erroneous,  without  Jhewing  quot  habuerunt  vifum  fsT  quot  not,  if  lohafc 
for  that  it  may  be  fix  had  the  view,  which  had  been  fufficient,  had  the 
*  IS  H.  7.  16.  b.  +  1  R.  3.  Mich.  38,  39  Eliz.  B.  R.  in  Blod*  "^^^^^^^ 
welts  Cafe  agreed.]  yet  thofe  z 

mre  quidam, 
<W  jttoat  caufe  fufficient  to  make  the  aiHfe  remain  ;  but  if  it  had  been  ^uod  rcmaafit  affifa  ]mi» 
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defe^  vifus'  it  had  been  godd,  anJ  alfo  it  ii  unceruln  atnd  repugnant,  quod  juratores  compw 
ruerunt  5e  quidam  n«a  vcQCrunt,  ani  therefore  judgment  wm  revcrfed.— -^Bi  •  Aifife,  pi.  S5. 
cites  S.  C} 

[4.  In  an  a£l!on  in  an  inferior  Courts  if  the  parties  are  at  ijfuiy 
and  thereupon  it  is  entered  upon  the  record  ideo  venit  inde  jurata 
^     ^      ^   &c.  and  zjury  is  thereupon  returned^  and  it  is  not  exprejfed  aut  of 
•  #  1.  800.  %uhat  place  the  jury  (hall  come  ;  this  is  {*)  erroneous.     Mich.  9 
^      ^      ^  Car.  between  hrodox  and  Coppinger  adjudged  in  a  writ  of  error 
upon  a  judgment  in  the  ne\V  Court  of  IVIarlhalfea  \  and  the  judg- 
ment  reverfed  accordingly  ;  for  this  is   a  new  Court  by  letters 
patent^  and  hath  a  limited  jurifdi^ion  \  and  therefore  though  this 
is  the  courfc  of  this  Court  in  Banco,  yet  it  is  not  good  in  fuch 
inferior  new  Courts,  where  the  Court  hath  jiirifdiftion  for  12 
miles  from  Wbitehall.] 

[5.  If  an  inquejl  of  ofpce  be  awarded  in  this  manner^  fcilicet, 
venire  facias  12  S'c  in  an  inferior  Court,  as  in  Norwich  when  a 
verdicS  is  for  a  plaintiff,  if  a  venire  facias  12  &c.  be  awarded  by 
the  cujiom  to  inquire  de  vcro  dehito^  this  is  good.     Hill.  1 1  Car, 
B.  R.  between  Wotfon  and  Smith  adjudged  in  a  writ  of  error, 
Trin%  1 1  Car.  B    R.  between  Slater  and  Bevis  adjudged  in  a  writ 
of  error  out  of  Exeter.] 
r     64   3       t^*  ^^  ^^  ad^ion  m  an  inferior  Courts  if  the  parties  are  atijfue^ 
and  thereupon  it  is  entered  upon  the  record  ideo  praceptum  fuit 
y.  S.fervienti  ad  clavam  quod  venire  faciat  hie  ad  proximam  Cu-> 
riam  fuch  a  day  tenendam  &c.  duodecim  &c.  per  quos  &c.  &  qui 
nee  &c.  ad  recognofcemlum  &c.  quia  tain  &c.  and  that  at  the  day 
the  ferjeant  returned  hi^  precept  fo  to  him  directed,  una  cum  quodam 
panello  de  nominihus  juratorum  in  omfiibus  fervitum  W  executum 
prout  eipraceptumfuity  and  thereupon  the  jur)  appears  and  tries  the 
ifllie  for  the  plaintiff;  this  is  not  gt>o(l,  becaufe  it  does  not  appear 
of  what  place  the  venue  came-,  for  theugh  it  be  the  courfe  of  the 
Common  Pleas  and  King's  Bench,  that  have  a  general  jurifdic- 
tion   to  enter  it  with  &c.  yet  inferior  Courts  that  are  limited 
ought  not  fo  to  do  ;  for  no  writ  of  diminution  or  certiorari  lies 
to  fuch  inferior  Courts  to  certify  the  venire  facias,  and  therefore 
if  it  be  not  (hewed   in   the  record  from  what  place   it   was 
awarded,  it  may  be  mifa warded  j    and  yet  there  fhall  not   be 
any    means    to    reverfe  it,    becaufe   it   is  erroneous.       Mich. 
9  y^ar.  B,  R.  between  Cawdwell  and  Nun  per  Curiam,  in  a  writ 
of  error  upon  a  judgment  in  Norwich.  Intratur  7>.  9.  Car.  Paf. 
JO  Car.   B.   R.  between   IVatfon  and  Caxvfon  adjudged  upon  a 
writ  of  error   upon  a  judgment  in  Norv/ich,  in  two  actions. 
Lntratur  Trin.  9  Car.  Rot.  862.  and  the  judgment  reverfed  ac- 
cordingly.    Pafch.  11  Car.  B.  R.  between  Richards  and  Hana 
adjudge^,     Intratur  Tiin.    10  Car.  Rot.  720.] 

[7.  If  upon  an  ijjue  in  a  Borough  Ciurt  a  venire  facias  is  award-' 
id  dc  hurgo^  and  does  not  fay  injra  jurijdr^lionem  Curiety  yet  it  is 
good,  for  itih?ill  be  intended  all  one.   ^1  ich.  9  Car.  B.  R.  betweci\ 

NobU 


NMi  and  Tonvy  adjudged  upon  a  writ  of  error  upon  a  judgment 
in  Reading.     Intratur  Trin.  9  Car.  Rot.  1377.] 

[8.  Upon  a  venire  facias  to,  try  an  iffue,  if  the  Jher  iff  returns  *  Cto.C 
hut  twenty- one^  fixteen  of  which  appear  at  the  nifi  prius,  and  a  X^\^\\l^' 
tales  is  there  awarded  de  circumjiantibusj  and  the  ifjue  triedy  this  is  Stocker,  * 
erroneous,  for  that  he  hath  not  returned  twenty-four,  for  though  s.  c.  three 
the  venire  facias  is  per  duodecim  legales  &c.  yet  the  order  hath  ccWcd!  Au 
always  been  to  return  twenty-four,  and  inafmuch  as  the  venire  after  the 
facias  is  bad,  the  tales  is  alfo.  Mich.  7  Jac.  B.  between  trial  hai 

Evans  and  Filpot.     Pafch.  7  Car.  B.  R.  between  *  Sainthil  and  ^(^^^1^ 
Stocker  adjudged  in  a  writ  of  error,  and  judgment  reverfed  ac-  which  is 
cordingly.  8  Car.  between  Taylor  and  Nanly  adjudged  in  tided Vy  the 

B.  R.  Paf.  II  Car.  B.  R.  b^ween  Hurfon  and  Hame  adjudged,  ^j^^^J 
this  being  moved  in  arreft  of  judgment.]  upon  co&fe- 

rence  with 
the  Juftices  of  both  Serjeant's- Inns,  the  greater  part  conceived  that  it  was  aided  by  ftat  18  Eliz.  anA 
21  Jac.  and  though   it  was  by  tMo  of  the  tales  it  is  not  material  to  the  parties*  but  only  to  the 
jvrors  who  lofe  their  ifliies;  and  judgment  accordingly.  Jo.  24$.  pi.  4.  S.  C.  and  judgment 

eccordingly, 

• 

[9.  If  Upon  the  venire  facias  twenty -four  jurors  are  returned^ 
and  upon  the  habeas  corpora  the  chrifiian  name  of  one  of  the  twenty '^ 
four  is  mifiaken^  fo  that  he  is  by  intendment  another  man,  but  hi 
does  not  appear ^  and  a  tales  is  granted  and  a  verdid;  this  is 
helped  by  the  ftatute.  Pafch.  11  Car.  B.  R.  between  Creed  and 
Lucking  adjudged  per  Curiam.     Intratur  Trin.  10  Car.  Rot. 

"78.]     .     .      ■..  i 

[  io«   So  if  an  ijfue  be  joined  between  a  denizen  and  alien^  and  a  ^ 
venire  (*)  facias  is  awarded,  and  the  Jheriff  returns  twelve  dens-  •  Fol.  801. 
zens  and  twelve  aliens  ;  and  but  four  aliens  appear^  and  they  four  ^    '  v      ^ 
with  eight  denizens  atejworn  of  the  inquejiy  who  try  the  iJfue  ;  this  jS*  c*V!^' 
is  erroneous  ;  for  there  ought  to  be  fix  denizens  and  fix  aliens,  r    5^    j 
which  ought  to  try  the  iffue  5  otherwife  the  trial  ought  to  remain  cap.  43.1. 
for  want  of  jurors.     Pafch.  9  Car.  B.  R.  between  Alleway  and  34-&c,  to 
ihillinge.     This  moved  in  arreft  of  judgment,  and  after  a  new  J^t*ha*^ 
venire  facias  granted  for  this  caufe  per  Curiam.]  ter.^^See 

tit.   Trial  (P.  c)  pi.  2.  S.  C. 

fix.  If  an  iffue  be  joined  in  Durham  upon  afuit  there^  and  upon 
this  procefs  is  awarded  ideq  praceptum  efi  l^c.  duodecim  &c.  ptr 
quos  Sic.  qui  nee  &c.  this  is  good,  without  Jhewing  of  what  place 
the  venue  comes j  for  this  is  a  county  palatine,  and  they  have  a 
general  jurifdidlion  within  the  county,  as  the  Court  of  King's 
'  Bench  hath  here ;  and  therefore  it  is  good  as  in  Banco.  Mich. 
10  Car.  B.  R.  between  Rowlandfon  and  Simp/on  adjudged  in  a 
I  writ  of  error  upon  a  judgment  before  the  Juftices  itinerant  in 

Durham,  and  the  judgment  affirmed  accordingly.    Intratur  Hill^ 
9  Car.    Rot.    201.  Mich.    10  Car.   B.  R.  between  Miller  and 
mamvaring  per   Curiam  accordingly  in  a  writ  of  error  upon  a 
judgment  in  Cb^ftcr.     Intratur  Trin,  xc  Car.  Rot.  321.  Pafchl 

13  C^r- 


45^  Ccvor. 

1.3  Car.  B«  R.  adjudged  in  a  writ  of  error  between  Rippm  and 

Kampton.l  ^ 

[12.  If  an  ijfui  htjoimdin  an  inferior  Courts  fcilicet,  a  Court 
$fa  borough^  and  thereupon  it  is  entered  ideo  praceptum  quod  ve^ 
nirefaciat  12  &c.  pir  quos  &c.  qui  nee  &c»  and  that  the  bailiff  re- 
turned praceptum  debito  modo  Jervitum  &f  executum  cum  panelU 
la  juratorum  de  vicineio  burgi  c^  villa  pradi^orum  eid*  annexe  ^ 
whether  it  be  good.  Mich.  10  Car.  B.  R.  between  Oahs  and 
Chaplyn  dubitatur,  in  a  writ  of  error  upon  a  Judgment  in  Ipf- 
wich.  Intratur  Trin.  10  Car.  Rot.  775.  JButrafch.  11.  the 
judgment  was  reverfed  for  this  caufe.] 
Jbrper  ^  1 3.  Jffife  againft  tenant  for  Hfi  of  land  in  three  villsj  of  which 

A*A^*iff^  /w^  were  francbijesj  and  the  Jherifffent  to  the  bailiff  of  the  fran^ 
IwdfftiTnTH  ^^^^  ^^  ^^^'  ^''  '^^  arrajfy  who  dm  it  accordingly^  where  thejheriff 
Moe  ef  the  ought  to  have  made  tbepanellas  to  the  third  vill  which  was  guildable, 
ilddT^It  *"^  '*'  ^-^  paffedfor  the  plaintiff  without  challenge^  by  which  tbe 
Cfevafled  plaintiff  recovered y  and  he  in  reverfion^  who  could  not  have  cbaU 
.without  er-  lenge  to  the  array^  brought  writ  of  error^  and  ailigned  this  matter 
**^  dl"*  *^"  f^^  error,  and  becaufe  it  was  not  challenged^  and  is  matter  which  is 
£'.  Br.  no^  apparent^  therefore  the  judgment  w^  affirmed.  Br.  Error^ 
Ibid. pi.  '^4..  cites  2  H.  4..  6. 

And  if  the     ^     ^^  ^         ^ 

iKriff  had  been  brother  of  the  plaintiff,  or  had  impannelled  the  brother  of  the  plaintii^  woA  the 
iffife  pafied  without  challenge,  error  lies  not  of  it ;  per  Rede.     Nota,  and  it  fcems  by  the  Cafe  that 
the  (heriff  ought  to  have  made  part,  and  tbe  bailiiT  the  reft,  and  not  one  the  whole.     Br.  Ibid. 
Pr.  Panneiy  pi.  i.  cites  S.  C. 

14.  It  was  afligned  for  error,  becaufe  at  the  dayofafjifea  panel 

was  returned^  and  the  affife  did  not  appear^  and  upon  the  panel  na 

continuance  was  made^  nor  any  inroUment^  and  the  Court  held  this 

no  difcontinuance,  though  nothing  was  indorfed  upon  the  pa  net. 

Br.  £rror,  pi.  52.  cites  ix  H.  4.  67,68. 

TcTv.  57.  15,  Jfier  a  habeas  corpora  with  nijiprius  awarded,  a  fuperfedeas 

*rI^^S^c"  ^^^  awarded  to  the  Jherifftojlay  the  return  of  it ;  but  yet  he  re- 

ad^udf^cd.      turned  the  writ  of  habeas-  corpora  at  the  affifes,  and  thereupon  the 

trial  was  had^  and  judgment  accordingly.     It  was  held  to  be 

error,  and  judgment  reverfed.     Cro,  J.  43.  Mich.  2  Jac.  B.  R, 

King's*  Caie. 


i  66   ]  (M.  c)    In  Verdicts. 

[l.  TF  2.  judgment ht  given />jf  nihil  dicit  in  an  inferior  Court^  and 
^  ''•  the  record  is  returned  that  the  writ  of  inquiry  of  damages  was 
per  facramentum  prohorum  ^  legaliumy  and  not  hominum  ;  this  is 
erroneous.  Hill.  1 1  Car.  B.  R.  adjudged  in  a  writ  of  error, 
and  reverfed  accordingly.  Intratur  Trin.   11  Car.  Rot.  1153] 

[2.  If  in  a  writ  of  error  it  be  certified  that  the  jury  who  tried 
the  ijfue  dixerunt  pro  querents  &c.  this  is  erroneous,  for  that  it 
ought  to  be  certified  in  the  prejent  tenfe^  as  it  was  at  the  time  of 
the  verdict  given  ^  for  when  it  is  dixerunt^  it  is  not  known  when 

the/ 
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tfaej  gare  their  verdtd^  and  it  may  bi  a  long  titm  hefon  tbi  iffui» ' 
It  was  fo  adjudged  in  B*  R.^  in  a  writ  of  error  upon  a  judgment 
in  BamJlapU>'\ 

[}•  S9  in  a  writ  of  error  if  the  record  be  certified,  that  the 
jury  afftderunt  damna  to  Jo  much  &c.  this  is  not  good.     Trin.  • 
8  Car.  B.  R.  between  Booth  and  Rowe  adjudged  in  a  writ  of 
error,  and  the  judgment  given  in  an  inferior  Court  reverfed  for 
this  caufe.j 

[4.  If  tn  trefpafs  the  place  where  &c.  be  ajftgned  to  be  parceWu^ 
jt^dam  pecia  terra  ^  cujufdam  fojfatiy  Anglice  ditchy  pertinentis 
cuidam  meffuagio  vocat'  Falsjioff^  the  place  &c.  and  the  defendant 
pkads  as  to  all  the  trefpafs  in  loco  in  quo  bfc.  prater  in  pradi^fa 
Peciafojfati  pradiSli  fieri  Juppofit^  Not  guilty^  and  de  hoc  ponit  fe  fuper 
patriamy  i^  querens  fimilitery  Iff  quoad  aliquant  tranfgrejjionem  in 
pradi^a  peciafojfati  pleads  a  fpecial  juJHfication^  upon  which  the  « 

plaintiff  takes  ijj'ue  alfo,  and  the  jury  find  the  ijfue  joined  upon  the 
jufiification  for  the  plaintiffs  and  do  not  inquire  of  the  other  iffue^ 
and  after  judgment  is  given  for  the  plaintiff,  this  is  erroneous  ;  ^ 
for  thefe  were  two  i/Tues  for  parcel  of  the  place  where  (♦)  &€•  ♦  Fol.  loa. 
might  be  parcel  of  the  piece  of  land,  and  other  parcel  of  the  ^  v  '^ 
ditch,  and  not  parcel  of  the  piece  of  land ;  and  the  jury  ought 
to  inquire  of  all  the  iiTues  joined,  otherwife  they  do  not  well  per- 
form the  command  of  the  writ  of  venire  facias,  Trin.  9  Car. 
B.  R.  between  Morgan  and  Stint  adjudged  in  Camera  Scacparii 
in  a  writ  of  error,  and  the  fir  ft  judgment  reverfed  accordingly  i 
and  there  the  cafe  was  alfo,  that  there  were  three  ifTues,  fcilicet, 
the  fir^9  not  guilty  for  taking  of  bricks  iffc,  and  the  fecond^  not 
guilty  as  before  if  alledgedy  and  the  thirds  upon  the  jufiification^  and 
the  jury  Jay  J  as  to  the  firji  iffue  inter  partes  pradi^las  in  forma 
pradi£la  jun^um^for  the  plaintiffs  fff  quoad fecundum  exitumfuperius 
in  forma  pradi^a  junHum  for  the  plaintiff  alfo^  where  the  ifuie  upon 
the  jufiification  was  the  third  ilTue  \  and  for  this  alfo  held  per 
Curiam  not  good.] 

[5.  In  an  adiion  upon  the  cafe  againfi  an  adminiftrator  upon  his  S«e  Trial 
9wn  promife  to  pay  50/.  due  by  the  inte/iate^  and  non  ajfumpfit  f'^'l'ji^ 
pleaded;  iftho  jury  find  that  he  promfed  to  pay  jpL  pzct  rhextof^  *^'   '    • 
and  find  nothing  concerning  the  reft^  and  judgment  is  thereupon 
|iven,  this  is  erroneous.     Trin.  14  Car.  B.  R.  between  A7/^/&« 
^nman  and  the  Bijhop  of  OJfory  in  Hibernia,  in  a  writ  of  error  upon 
a  judgment  in  Ireland ;  and  thfs  reverfed  for  this  caufe  among 
others.     Intratur  Hill.  13  Car.  Rot.  11 41.] 

[6.  In  debt  agairifi  an  adrmniflrator  upon  a  promife  by  theintefiate  [    67     1 

fr  3c  0/.  if  the  defendant  pleads  four  judgments  againfi  him  upon 

obligations^  one  of20QL  to  A.  tht  fecond  of  21b  L  to  B.  the  third  of 

600  A  to  C.  the  fourth  of  \oo L  to  D,  and  that  he  hath  not  affets 

ultra  5/.  which  is  liable  to  thefaidjudgmentSj  and  that  he  hath  fully 

adminifiered  prater  the  f aid  5/.  to  which  ihQ  plaintiff  replies  as  to 

the  firfi  judgments  that  the  defendant  had  paid  to  A,  100/.  of  his 

judgment^  and  that  A,  would  accept  20  /.  more  in  fatisf action  of  his 

judgments  hut  that  it  is  kept  in  force  by  fraud  to  deceive  him  of  his 

dibty  andfo  be  pleads  alfo  as  to  the feconcf  and  (hird judgmcntSs 
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and  as  to  the  fourth  judgment  be  acknowUdges  it  is  in  force  noi 
fatisfied ;  but  he  farther  fays,  thai  all  the  money  to  the  faid  A.  B. 
and  C,  paidy  and  by  the  agreements  aforefaidto  be  paid  with  the  lOO  /• 
recovered  by  the  faid  D*  amounted  to  691  /.  51.  and  that  the  defen^ 
dant  hath  ajfets  ultra  this,  ^  hoc  petit  quod  inquiratur  per  patriajn^ 
bf  defendens  ftnailiter  ;  and  the  defendant  rejoins  and  traverfes  the 
fraud  alledged  by  the  plaintifF,  upon  which  there  are  three  feveral 
ijfues  joined,  and  i\it  jury  find  the  three  iffues  joined  upon  the  fraud 
for  the  plaintiff'^  and  affefs  damages  to  ^loL  and  4,0  s.  cofls^  and 
do  not  inquire  of  the  other  ijfue^  fcilicet,  whether  the  defendant 
hath  aflets  ultra  the  691 1.  5  s.  which  is  acknowledged  by  the 
plaintiflF,  ought  to  be  paid  withoixt  fraud  upon  the  judgments  ; 
but  judgment  is  given  upon  this  verdid  for  the  plaintiff^  to 
recover  the  damages  and  cofts  de  bonis  teftatoris  fi ;  &c.  and  ii 
non,  for  the  cofts  de  bonis  propriis ;  this  judgment  is  erroneous^ 
inafmuch  as  the  jury  did  not  inquire  of  the  faid  iflue,  nor  find 
any  aflets  in  the  bands  of  the  defendant.  Trin.  9  Car.  B.  R. 
Intra tur  Hill.  7  Car.  Rot.  571.  between  Croyden  andOtwaie  ad- 
judged, and  the  judgment  given  in  Banco  reverfed  for  this 
caufe.] 

[7.  In  a  quare  impedlt  againji  the  patron  and  incumbent^  \f  an 
i£ue  be  joined  upon  the  plea  of  the  patron^  and  another  iflTue  upon  the 
plea  of  the  incumbent^  and  the  jury  find  the  iffue  againft  the  patron 
for  the  plaintiffs  and  find  nothing  of  the  other  ifliie,  and  notwith- 
ftanding  judgment  is  given  for  the  plaintiff,  this  is  erroneous* 
Pafch.  1 1  Car.  B.  R.  between  Burnet  and  Bleverhaffet  adjudged 
in  a  writ  of  error,  and  the  judgment  given  in  Banco  reverfed  ac- 
cordingly.    Intratur  9  Car.  Rot.  977.] 

[8.  In  a  writ  of  dower^  if   upon  ne  unque  feifte  que  dawer 
pleaded^  the  jury  find  for  the  plaintiffs  and  give  damages  to  the 
plaintilF,  and  do  not  find  that  the  hujband  diedjeij'edy  and  the  Court 
fol.  S03.  give  judgment  accordingly  for  the  (♦)  damage,  this  is  erroneous. 
^  ■■  V      ^   Hill.  1 1   Car,  B.  R.  between  Hodgfon  and  Cromer  adjudged  in 
two  writs  of  error  upon  the  judgments  in  Lynn,  and  the  judg- 
ments there  given  reverfed  accordingly.   Intratiir  Hill.   1 1  Car.  J 
Stf.  190.  [9,  But  nota,  that  fuch  judgment  for  the  damages  only  was  re^ 

S 'p  cittd  ''^'y*^'  becauj'e  it  is  given  by  the  force  of  the  fiatute  \  ^2r/thejudg- 
hj  Roll  Ch.  ment  to  recover  her  dovuer  of  the  land^  being  at  common  law^  flood 
J.  to  have  not  reverfed  per  Curiam,  they  being  feveral  and  difiin^f  judgments  ; 
^^iS'  *^«^ween  Tye  and  JtJtins.     Trin.  13  Car.  B.  R.  between  Tye  and 

pjgiy. AtkinSy  Intratur  Hill.    12  Car.  Rot.  759.     But  note,  the  judg- 

Ail.75'S.C.   ment  there  was  not  given  UjX)n  a  verdict,  but  judgment  given 

Htditdgr"  f^*"  ^^^  ^'^^^  ^y  default,  and  a  writ  awarded  for  the  damages,  but 

"*  ^tc        no^  averred  that  the  baron  died  feifed  or  found  by  the  jury  j  hut 

(E.b  )pl.  7.  Jultice  Jones  after  faid  to  me,  that  this  was  not  to  be  taken  for 

^-  ^-  a  precedent,  becaufe  it  v/as  given  upon  the  letter  of  the  King.] 

[     68   J         10.  Waftc  againfr  J.  'iS.Jor  wajle  in  a  hall  price  lO  s.  and  in  a 

kitchen  price  12  s.  and  in  a  parlour  price  \^s.  and  the  jury  upon 

no  waftq  pieadtrd  /^«W  tcv7/.V  :n  all  to  toe  damage  of  20  s,  and  dtd 

mt  fever  the  dam'agfs^  and  yet  tne  plaintiff  recovered  ^er  judicium  ; 
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contra  it  feems  in  detinue ;  for  there  the  judgment  is  to  recover 
cfae  thing  if  &c.  and  if  not  fo  much  damages  &c.  fir.  Wafte, 
pi.  !•  cites  i8H.  8.  i. 

II.  In  trefpafi  brought  by  Rofle  y^r  breaking  of  his  ckfe^  and  Ibid.94.pl. 
huAing  of  his  Jefvantj  and  carrying  away  of  his  goods  \  upon  not  ?37«  S.  C 
guilty  pteaded,  lhe_;«ry  found  this  fpecial  matter,  viz.  That  Sir  ^^^ 
Thomas  BrmUy^  Chancellor  of  England,  was  feifed  of  the  land 
when  Iff  Cm  and  leafed  the  fame  to  the  plaintiff  and  one  A,  which  J. 
offigmed  bis  moiety  to  Cavendijh^  by  whofe  commandment  the  defendant 
enired.     It  was  moved  againft  the  verdid,  that  the  fame  did  not 
extend  to  all  the  points  in  the  declaration,  but  only  to  the  breaking 
of  the  cloic,  without  enquiry  of  the  battery  &c.     And  for  that 
caufe  it  was  clearly  holden  by  the  Court  that  the  verdi<Sl  was 
void;  and  a  venire  facias  de  novo  was  awarded*     3  Le.  83. 
pi.  123.    Mich.  26  Eliz.  B.  R.  Rofle's  Cafe, 

12.  Trefpafs  of  ajfaultj  battery  and  wounding ;  the  defendant  at 
to  the.  tvounding  pleads  not  guilty^  and  quoad  refiduum  jujiified  by 
warrant  to  arreft^  the  ijfue  was  de  fon  tort  demefne^  and  as  to  Chat 
the  jury  found  that  he  affaulted^  beat  and  wounded  him  dt  fin  tort 
demefne^  but  finds  not  any  thing  upon  the  not  guilty  by  itfelf  but  in* 
eluded  it  in  the  former  verdi^.  Refolved  notwith^anding  the 
verdid  was  good.  Cro«  £•  854.  pi.  i6«  Trin.  43  &  44  xliz. 
B.  R.  Burper  v.  Baker. 

13.  Debt  on  bond  and  verdic):  for  the  plaintiff;  it  was  moved 
In  arreft  of  judgment,  that  the  verdidt  was  ill,  becaufe  it  was 
jur^  dicunt  pro  quer*  without  faying  fuper  facramentum,     Powcl  J. 

£ud  this  is  not  aided  by  the  ftatute  of  jeofails,  and  judgment  was 
reverfed  (wherefore  it  feems  it  was  in  a  writ  of  error  quaere.) 
Comb.  49.  Pafch.  3  Jac.  2.  B.  R.  Hardy  v.  Upwait. 

14.  A  verdidt  ought  to  be  full  and  dire£^,  and  not  to  find  a 
matter  prout  patet  by  fuch  a  deed  or  exemplification.  J  3  Rep. 
72.  Trin.  7  Jac.  Weftcott's  Cafe. 

1 5.  Dower  of  300  acres  of  land^  200  acres  of   pafture,    and 
100  acres  of  meadow.     The  tenant  pleaded  noh-tenure.     The  • 
jury  found  him  tenant  as  to  320  acres  of  land,  and  as  to  the  reft 
that  he  was  not  tenant ;  and  the  judgment  that  the  demandant 
fliould  recover  dower  out  of  the  320  acres.    Error  was  affigned 
that  the  verdi£2  and  judgment  were  for  more  acres  of  land  than  were 
demanded.     Per  Curiam,  land  in  pleading  fignines  arable  only, 
and  fince  they  are  diftinguiibed  in  the  count  the  verdict  and  judg- 
ment  muft  be  reverfed  in  the  whole.    And  upon  its  being  moved 
again  they  (aid  that  the  demandant  might  have  taken  judgment  for 
the  300  acres  onfyy  nullo  refpe&u  kabito  to  the  rejiy  and  releafed  aU 
ibe  damages.  Vent.  260.  2(}2.  Trin.  and  Mich.  26  Car.  2.  B.  R. 
Silly  Y.  SiUy. 


(N.c) 
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(N.  c)     In  Proce/s  againft  jurors^  and  the  Entry  pi 

fuch  Procefs. 

f  I.  T  TPON  an  ijfue  jdimd  in  an  inferior  Cwrty  if  a  venire  faciai 
^  be  awarded  to  the  officer  to  return  24  jurors^  this  is  noC 
good.  Mich.  14  Car.  B.  R.  between  De  Hunt  and  Steere  per 
Curiam.} 

[a^  But  if  the  venire  facias  be  io  return  twehcy  and  in  tbe 
fame  precept  it  is  commanded  habere  corpora  24  to  try  the  iffiiej  and 
thereupon  twenty  four  are  returned^  and  the  iffue  tried  hy  iwehe  of 
ibenty  this  is  good  ;  for  the  command  habere  corpora  24  is  but 
a  direAion  according  to  law»  for  he  ought  to  have  returned 
twenty-four  upon  the  venire  facias.  Mich.  17  Car.  B.  R.  be* 
tween  Ernely  and  Sage  per  Curiam  adjudged  in  a  writ  of  error 
upon  a  judgment  in  Bidiford;  and  the  judgment  ajfirmed.  In- 
tratur  Mich.  13  Car.^ot.  531.J 

[3.  In  a  writ  of  error  upon  a  judgment  in  an  inferior  Courty  if 
the  record  be  certified  that  an  ifpic  was  joined^  and  that  12  Wr.  de 
vicineto  de  burgo  &c.  and  all  duly  done }  but  the  names  of  the 
jurors  are  not  r^turnedy  though  the  ufe  be  to  name  them,  yet  it 
is  well  enough.  Mich.  14  Car.  B.  R.  between  Tinzholme  and 
Skinner  per  Curiam  adjudged  in  a  writ  of  error  upon  fuch.  judge- 
ment in  the  town  of  Bofton  in  the  county  of  Lincoln ;  and  the 
judgment  affirmed  accordingly.     Intratur  Trin.   14  Car>  Rot. 

t.  C.  cited  [4.  If -a  venire  facias  awarded  in  an  inferior  Court  be  to  tbe  of-- 
iUym.  417-  ficer  of  the  Court  quod  vemre  faciat  12  &c.  per  quos  ret  Veritas  me*' 
liusfcircj  notfcirepoterity  this  is  erroneous  ;  though  it  was  faid 
the  precedents  were  both  ways.  M.  2r  Car.  B.  R.  between 
Ludlow  and  Edgworth  adjudged,  and  a  judgment  in  Canterbory 
reverfed  accordingly.  Vide  the  Statute  of  35  H.  8.  cap.  by 
'  which  is  ordained  the  form  of  writs  of  venire  ^cias  in  the  Courts 
of  Weftminftcr,  and  there  the  writ  is  (fciri.) 

[5.  If  a  venire  facias  in  an  inferior  Court  held  by  charter^  be  quO" 

rum  quilibet  habeat  4  /•  terrarum  tenementorum  vel  reddituunty  this 

is  erroneous ;  for  the  ftatute  of  27  Eli%.  cap,  6.  extends  onfy  to 

the  Courts  at  Wefiminftery  and  not  to  inferior  Courts  ;  and  there* 

fore  the  law  in  inferior  Courts  is  as  it  was  before  the  ftatute^ 

fcilicet40f.  and  it  may  be  that  there  are  not  fufficient  jurors 

within  the  jurifdi£tion  that  have  4  /.  terreey  and  then  there  will  be 

a  Allure  of  juftice,  and  they  have  not  power  in  fuch  inferior 

Courts  to  alter  the  form  of  fuch  writs.     Mich.  21  Car.  B.  R. 

between  Bond  and  Cartwright  adjudged,  and  a  judgment  in-  the 

Marfhalfea  reverfed  for  this  caufe.] 

^  [6.  At  a  Court  held  in  the  city  ofTork^  before  A,  and  B.  /beriffk 

•Fol.  804.    of  the  (*)  city  ofTorky  if  the  plaintijf declares  of  a  trefpafsfor  taking 

y      y    *^  certain  goods  apud  civitatem  Ebor*  ac  infra  jurifdiclionem  Curi^y  and 

upon  not  guilty  pleaded,  a  vonire facias  is  awarded  to  theferjeants  of 

ib0 


ihimace  in  the  city^  and  minivers  of  the  Court  to  return  i  Iprobos  (^ci 

de  bMiva  diSforum  vicecomitunij  and  they  return  a  jury  accordingly  ; 

thts  is  not  a  good  award  of  the  venire,  for  it  may  be  the  bailiwick  df 

the  fherifFs  extends  beyond  the  city,  as  is  ufual  rn  feveral  cities;  and 

alfo  this  is  not  the  form  of  returns  in  the  Courts  at  Wcftminiler,  C    7^    1 

and  for  that  fiich  inferior  Courts  (hall  not  be  permitted  to  award  a 

venire  facias  in  other  manner  than  our  Courts  here,  though  it  be  in 

eptivaUnt  termsy  but  more  fpecially  not  in  terms  that  are  ambi- 

gaous  and  doubtful  as  to  the  extent  of  them,  and  the  ufe  to  award 

a  venire  is>  de  vicineto  civitatisj  or  de  civitaify  and  not  de  halliva, 

Mich.  22  Car.  B.  R.  in  a  writ  of  error  upon  a  judgment  given 

at  York  adjudged,  and  the  firft  judgment  reverfed  for  this  error. 

Intratur  Pafch.  22  Car.  Rot.  251.] 

[7.  In  an  a£tion  brought  in  an  inferior  Court  in  the  town  of 
S.  and  tbejiile  of  the  Court  is  Curia  de  S,  &c.  and  the  trefpafs  isfup^ 
pofed  to  be  done  apud  S.  in  warda  de  Z).  infra  jurifdiSiionem  Curia^ 
and  upon  not  guilty  pleaded,  the  venire  facias  is  awarded  de  warda 
de  D,  pradi^ay  without  faying  infra  jurifdi£lionem  Curia^  as  was 
before;  for  all  the  ward  is  laid  to  bee  within  the  vill,  and  this  is 
the  Court  of  the  vill,  which  comprehends  the  ward,  and  the  alle« 
gadon  before,  that  it  was  within  the  iurifdiftion  of  the  Court,  is 
not  made  to  limit  the  ward,  or  to  imply  that  any.part  of  the  ward 
is  out  of  the  jurifdi£lion,  but  isa  cumulative  averment  for  the  more 
certainty,  being  mentioned  before  to  be  within  the  yiU.  Trin.^ 
1649.  between  Shephardand  Ptfrry  adjudged  in  a  writ  of  error, 
upon  a  judgment  in  Ludlow.     Intratur  Hill.  24  Car.  Rot.  2 17  J 

[8.  in  an  indiSlmnt  for  fcandalous  words  aginjl  the  queen  mo» 
ther  of  France  &c.  upon  not  g  u  iky .  pleaded,  a  venire  facias  was 
awarded  to  the  fberiff  at  ihe^afftfes  in  Devon  to  return  a  jury y  upon 
which  the  record  /V,  fuper  hoc  fuch  jurors  ky  namcy  twelve  jurors 
per  y,  P.  vicecomitem  comitatus  fnedicli  impanellati  ele^i  triati  ^ 
jurati  dicunt per facramintum  fuum  qitod  defendens  e/l  culpabilis  See. 
upon  which  judgment  is  given  agalnft  the  defendant ;  this  is  erro* 
neous,  becaufe^asTthis  is  entered,  the  IherifF elected,  tried  and  fwore 
the  juror?,  which  he  could  not  do.  Tr.  23  Car,  B.  R.  P/ai/es's 
Cafe  adjudged  in  a  writ  of  ^rror,  and  the  judgment  given  againft 
him  at  the  affifes  at  Exetef  reverfed  for  this  error.] 

[9.  In  an  z&\oi\  of  ajfault  and  battery  againft  twoy  if  judgment  ^^y.  170. 
be  given  againjl  one  by  nihil  dicii,  and  the  other  pleads  to  ijfucy  and  g^^j^^  \l 
thereupon  there  is  an  award  of  a  ventre  facias  ad  triandum  exitum  not  thcS.P. 
&c.  emd  the  award  is  not  tarn  triandum  exitum  fuam  ad  inquirendum  though  by 
de  damnis  &c.  as  the  ufe  is,  and  the  jury  fnd  ihe  ijfuefor  thtplain-  St  ym,^ 
ttff'y  andajftfs  damages',  this  is  not  erroneous  ;  for  though  it  is  good  the  term, 
policy  to  make  the  award  lam  ad  triandum  exitum  quam  ad  inqui-  a"^  number 
lendum  of  the  damages,  becaufe  if  the  liTue  be  found  againft  the  fff^^ste!* 
plaintiff,  the  jury  cannot  inquire  of  the  damages  againft  the  other  bcthcS.  C« 
without  fuch  award  made ;   yet  if  the  iffiac  be  found  for  the  plain- 
tiff, then  the  damages  that  the  jury  give  bind  the  other  defen- 
dant, and  this  as  to  him  is  not  an  inquett  of  oflce,  but  a  verdift 
upon  which  he  may  have  an  attaint,  and  therefore  the  omitting 

of 


j9  ^VVOVt 

of  the  award  In  this  cafe,  the  iflue  being  found  for  die  plaintifl^ 
is  not  now  material,  and  lb  not  erroneous.  |Mich.  1649.  between 
Brooh  and  Brooks  adjudged,  this  being  fhewed  for  error  in  a 
writ  of  error  upon  a  judgment  in  Banco.  Intratur  Mich*  24 
Car-  Rot.  287.3 

10.  A  writ  of  error  was  brought  to  reverfe  z,  judgmintgiyttk 
in  the  Court  at  Bxiter^  in  an  adiion  of  debt  for  rent.  The  errors 
affigned  were,  ift,  that  the  nanus  of  tht  jurors  were  not  returned 
upon  the  pan^L  To  this  Roll  Ch.  J.  anfwered,  it  is  iK>t  neceiTary^ 
though  it  was  the  old  way  to  do  fo«  Sty.  154.  Mich.  24  Car. 
Anon. 


•  F01.805.  (O.  c)  What  Judgment  fliall  be  given  ia  this 
' — - — '  Writ. 

•  Br.  Error,  [[i.  'T'HE  Court  where  the  writ  of  error  is,  ought  to  give  the 
'I- u5- ««*•  -■'  fame  judgment  as  the  Jujitct^  of  the  inferior  Courts  ought  if 

s,  c. they  had  not  erred^  as  if  the  iirlt' writ  be  abated  by  judgment,  if  it 

Fitfh.Error,  be  reverfcd  in  this  writ  of  error,  the  judgment  fliall  be,  that  the 
pL^S.  citw  defendant  fljall  anfwer  to  it  there  where  the  writ  of  error  is,  for 

\  it.  Er-  fo  the  inferior  Court  ought  to  have  done ;  fo  if  judgment  be  upon 
ror»pl.  133.  a  bad  writ,  and  error  brought,  and  the  writ  abated,  all  fhall  be 
^?*Br  ^r-  ''^^^''^^^^  >  fo  where  the  demandant  is  barred  by  judgment,  if  in  - 
■or,  pi.  7.."  error  it  be  adjudged  no  bar,  judgment  {hall  be,  that  the  deman- 
cUtt  s.  C.    dant  (hall  recover  feifin  .of  the  land,  for  fo  the  inferior  Court  ought 

affi"!!""  *°»"«1«<'T-  o38H.  6.31.  1 1  H.  7.12.  t9H.  6.38.  b. 
78.  citetii  R  21  E.  4.  82.  Contra  9  H.  9  H.  6.  j8.  b.] 

£.  4.  8y.  S.C. 

•  Br.  Jurif-  [2.  \i  judgment  be  given  upon  a  had  declaration  in  Bancc,  and  for 
7g^crtis^2i  *''^  reverfed  in  Banco  Regis^  the  defendant  Jhall  anfwer  to  the  decla^ 
B.  4.  81.      ration^  though  it  be  a  formedon.     ♦  21  E.  4.  82.  1 2  H.  4.  49.  j 

B.C. 

Br.  Error,  [3.  In  an  ajfdiy  if  a  good  plea  in  bar  be  pleaded^  and  nHwhh^ 

to^Z^'iZ.^^^^^^^  ^^'  ^J^  "  o'^^rdedat  large^  where  the  plaintiff  ought  U 

5.  ci  '     '  he  put  to  anfuer  to  the  bar^  and  the  aMe  found  for  the  depiandant^ 

and  adjudged,  if  it  be  reverfed  in  Banco  Regis  for  the  caufe 

aforefaid,  the  tenant  Jhall  be  put  in  thefanujlate  as  he  was  heforty 

and  the  demandant  Jhall  be  put  tofue  on  there  if  he  willj  or  have  a 

new  affife  at  his  pleafure.     50  E.  3.  19.] 

«  Br.  Dif.         [4.  So  if  the   tenant  in  the  jirjl  a£fion  recovers  in  a  writ  of 

S^tel  s.'c!"*  ^^^^y  ^^  fl^aJJ  ^e  reftorcd  by  judgment  to  the  land.    *  i8  E.  4. 

+  Br.  Dif-  11.  jfnd  to  the  mefnc  profits,  f  18  E.  4.  1 1.  1  4  H.  7.  1 1.  I  o 

ceit,pl.30.   H.  4.  6.]  +-t-         /  BV 

cites  9*  \^* 

X  Br.  ReUclon,  pi.  44.  ci»8  4  H.  7.  10.  he'fliall  not  have  aaion  fdc  the  mcfiir  profits;  p«r  Kcblc 
■  Br.  Trefpafs,  pi.  415,  cites  S.  C.  but  S.  P.  does  not  appev. 

I  Br.  RrdilTeifia,  pi.  i.  dus  9  IL4,  j.  S.  C. 

Cs.  If 


€tror*  7^ 

t5.  If  an  tiUtlawry  be  Inverftd  in  a  Writ  of  error  upon  an  in^  J^i^f  u' 
^Gmmtfmr  felony  he  (hall  be  rejhred  to  the  conunon  laivj  and  all  ^^,*  g*  ^^* 
tiat  hi  bath  bji^  for  this  caufe.     1 1  H.  4.  53.3 

[6«  If  a  man  reveries  a  judgment  in  a  writ  of  annuity^  he  (hall 
be  refined  tQ  all  that  he  hath  paid  afier  the  judgment  alio.     1  i  H. 

4-  +80 
[7.  So  he  fhall  be  reftored  to  all  that  he  hath  paid  hy  force  of  a 

fcire  facias  upon  a  judgment*     1 1  H .  4.  48.  ] 

[0.  inan  a£iionupoi)  the  cafe  for  words^  \f  z  vtrdiSi  be  found 
fwr  the  plaintiff  in  an  inferior  Courts  and  after  judgmtnt  is  given 
eigainft  the  plaintiff  upon  the  declaration  quod  nil  capiat  per  billam^ 
and  after  the  plaintiff  brings  a  writ  of  error^  where  the  judgment  is 
reverfedfor  an  error  in  the  entry  of  the  judgment,  fcilicct,  for 
that  it  was  ideo  conceffum  efty  fir  the  word  confidcratum  efi  quod 
querens  nil  capiat  per  billam,  the  Court  ought  to  give  Judg- 
ment either  againft  the  plaintiff  or  againft  the  defendant^  if  upon 
the  declaration  and  proceeding  the  inferior  Court  ought  to  have  L  7^  J 
given  judgment  againft  him,  fcilicet,  if  the  declaration  be  not 
goody  the  Court  ought  to  give  ju^;iment  againft  the  plaintiff. 
Hill.  1 1  Car.  B.  R.  between  Delamore  and  Hejkins  adjudged  in 
a  writ  of  error  upon  a  judgment  in  Bath,  and  judgment  given 
againft  the  plaintiff  accordingly,  becaule  the  declaration  was  not 
good.    Intratur  Trin.  11  Car.  Rot.  900-] 

fp.  If  the  error  be  error  infa^  and  not  in  record^  as  for  /«- 
fancy^  the  judgment  (hall  be  quod  pro  errore  prxdiSo  judicium 
praedi^m  revocetur,  without  faying  &  aliis  in  recordo.    D. 
I.  t  M.  104*  10.] 

[10.  If  a  judgment  be  affinned  in  Banco  Regis  upon  a  writ 
of  error,  the  judgment  (hall  be  quod  judicium  redditum  remanebit 
fiabile  in  perpetuum.     21  £.4.  44^] 


(P.  c)    Equity. 
How  far  Chancery  will  relieve  after  Error  brought* 

I.  A  Petition  was  to  the  Mafter  of  the  Rolls  for  leave  tofiU  an 
'^^  original  after  error  brought  to  reverfe  the  judgment^  out 
upon  fpeaking  with  an  ancient  officer  of  the  Court  he  denied  the 
^oing  it,  and  the  rather  in  the  principal  cafe,  becaufe  the  adion 
being  on  a  policy  of  infurance,  the  plaintiff  might  bring  a  new 
s^ien  if  this  judgment  Jbould  bi  r overfed.  Wms's.  Rep.  411 
Mich.  1717.  Anon. 

2.  But  in  a  qua.  imp.  or  in  an  action  againft  an  hundred  for 

t  robbery  where  the  fuit  msift  be  commenced  within  a  limited  time^ 

Or  if  the  time  had  been  fo  hx  elapfed,  that  the  ftatute  of  lirnita* 

tions  had  bcea  a  bar  if  the  judgment  Ihould  be  rcvtrfed.  it  would 

V0L.X.  G  b« 


71  ^it&ijit. 

be  otherwife;  per  the  Mailer  of  the  Rolls.  Wms^s.  R^p.  ^XU 
412.  Hill*  1717. 

3.  Jnd  in  the  Cafe  of  z  judgment  hy  confefjiim^  as  in  fuch  caft 
the  defendant  confents  that  there  {hall  be  judgment  awarded  . 
againit  him,  fo  does  he  likewife  by  implication  confent  to  ail  thofe 
means,  without  which  the  judgment  cannot  be  e{{e£lual^  and 
confequently  that  an  original  ihall  at  any  time  be  filed,  efpecially 
if  fuch  judgment  was  given  as  a  fecurityfer  money  or  other  valua* 
pie  anftderation ;  per  die  Mafter  of  the  Rolls*  Wms's.  Rep.  41 1» 
412.  Hill.  1717. 

,  .  4«  Otherwife  where  judgment  is  given  up(m  demurrer  or  If 
default  ^c.  and  there  is  alfo  a  difference  where  the  omifiion  pro-- 
ceeds  from  the  ignorance^  and  where  by  the  miffriftM  ofxhz  clerk ; 
for  in  the  former  cafe  it  is  not  to  be  helped  ;  and  that  fuch  leave 

•  to  file  an  original  ought  not  to  be  given  without  very  fpecial  rea^ 
fon  as  being  injurious  to  the  crown  and  the  officer ;  per  die 
Matter  of  the  Rolls.  Wms's,  Rep.  412.  Hill.  17 17. 
.  5.  But  where  the  omiffion  was  occafioned  by  the  plaintiff* t 
attorney  being  ill  and  diferdered  in  his  head,  and  a  writ  of  error  was 
brought  to  reverfe  the  judgment,  and  bail  given  thereon,  the 
Matter  of  the  Rolls  gave  leave  to  file  the  original  paying  the 
cofts  of  the  error  hitherto,  and  that  the  bail  in  error  be  difcharg* 
ed.    Wms's.  Rep.  412.  cites  June,  1719. 

•      For  more  of  Error  in  General,  fee  SLiattmtnty  £Imenll- 

ment  anti  3|eofaile0,  Court,  ^alfe  luDgmcnt  (B), 
S^inz^  '^ni^smtnty  ^onMt^  &njftnme[0^  and 

other  Proper  Titles. 


C  73  ]  Cfcapet 


'Z'^  (A)     By  Sufferance^ 

What  is  Efcape. 

Coni.Piatt'i  {i.  tF  a  man  in  execution  be  fufFered  to^^  at' large  for  a  time 
—Co  \t  *"*  ^^^  2/^^*'  county^  and  to  return,  this  is  an  efcape. 

J5oyt»n  44.     '  * 

-D.  13  BU 197. 14.  "^  '      • 


"  [2.  So  if  he  be  fuffered  to  go  at  large  for  a  time  to  any  place  Com.Piut't 
\vitbin  the  cottntyy  yet  this  is  an  efcape.]  Cafe,  36.  b. 

BoTton  ^4.  D.  13  tl.  297.  24. 

[3.  If  a  man  In  execution  be  fuffered  to  go  at  large  for  atime^  Com.PUtt't 
oat  of  the  cou&ty  and  to  return^  and  this  upm  bail  or  malnprife,  ^q^^'  ^' 
yet  this  is  aneicape^  for  he  ought  to  be  kept  in  ar£ia  cu/lodia,"]      Boy  ton  44. 

—D.I 3  El, 

297.  24. 

'  [4.  So  it  is  though  he  be  fo  fuffered  to  go  at  large  to  any  *  Buift  4S. 
•place  within  the  fame  county  hy  Baflon  for  the  caufe  aforefaid.  ^^^\  '« 
Com.  Piatt's  Cafe,  36.  b.  Co.  3.  Bojrton  44.  D.  13  El.  297.  24.]  smkii's 

Cale,  and 
*Axxt  Coke  Ch.  ].  faid,  that hertafter  the^r  vo«ld  confiae  thtm.to  be  fub  fenit  in  ardacuftoduy. 
.ud  this  will  be  a  mcaos  to  make  them  pay  their  debts. 

[5.  If  the  flieriff^  fuffers  him  to  go  at  large  by  bajlon  within  tettlng  a 
iht  fame  viU  where  the  prifon  is  in  the  county,  this  is  an  efcape.  J|,"{^°\*^road 
Hobart's  Reports  273.  [202]  Vifcount  of  Effcx  Cafe.]  iTthcVwa 

though  th« 
heprr  himfcif  be  tthh  hfm,  ankCs  there  be  an  hdieas  corpm  if  an  efcape.  Hob.  202.     Balden  v. 

Tem(4e. And  a  habeas  corpus  warrants  no  more  than  he  be  brought  out  of  prifon  only  fotf 

fttch  paitkular  purpofe,  and  for  fo.much  time  only  as  in  judgment  of  law  fhall  be  convenient  and 
neceuary  for  the  execution  of  the  writ  and  no  morei  which  in  privllegiis  odiofis  muft  ever  be 
ftricl.  Ibid.— And  a  refolution  agreeable  to  this  was  taken  at  a  meeting  of  all  the  Juilices  at 
the  Ld.  Keeper's  Houie.  Cro.  C..Z4.  Mich,  i  Car.  and  ibid.  46  e.Trin.  12  Car.  S«  P. 

« 

6.  If  he  who  is  lit  to  mainprife  in  B»  R,  ifcapiSy  the  marfhal  Br.  Bill,  pi. 
IhaU  not  be  charged  with  the  efcape ;  for  he  i^  not  in  ward^  quod  ^'q^^* 
nota,  per  Cur.     Br.  Efcape,  pi.  13.  cites  9E.  4.  2. 

7.  The  marfhal  fuffered  one  in  execution  to  go  at  large^  and  an  11>i<*» »« , 
adion  being  brought  the  defendant  juftified  by  the  licence  of  the  JJ|J[\j,aV' 
Chirffuftice^  and  ajfent  of  the  plaintiff bimfelf for  fo  many  dayi  f  af-  this  Cafe  it 
terwards  the  defendant  returned  to  the  prifon,  and  was  in  execution  not  law  by 


common 


again,  after  which  the  marjhal  then  fuffered  him  to  go  at  large  with*  experience. 
out  any  new  agreement.  The  plaintiff^  had  judgment  to  recover 
the  debf  and  damages  againft  the  mlrfhal.  D.  275.  a.  pi.  46, 
47.  Pafch.  10  Eliz.  Anon. 

8.  The  plaintiff  at  the  injlance  of  the  Ch.  J.  agreed  to  inlarge  f  74  ] 
the  prifoner  for  pertain  dcysyfo  that  ttjhould  not  be  prejudiciai  to  his  It  is  faid  in 
execution  ^c.  The  prifoner  came  back  at  'the  day  and  rendered  [|J*,'^^ca!fc*ta 
himfelf  again  to  prifon,  whferehe  remained  t\\\  the  gaoler  permitted  not  law  by 
him  to  go  at  large  (without  any  other  confent  of  the  plaintiff". J  common 
The  plaintiff*  brought  a£tion  of  debt  againft  the  marfhal,  and  had  "P«"«^««' 
judgment  to  recover  the  debt  and  damages.     D.  275.  a.  pi.  46, 

47.  Pafch.  10  Eliz.  Anon. 

9.  The  deputy  marjhal  fuffered  one  in  execution  to  go  into  Nor^- 
folk  for  a  certain  time  with  a  keeper  ;  in  an  a£lion  of  debt  brought 
againfl  him  judgment  was  given  for  the  plaintiff".  D.  278.  b» 
pi.  5.  Mich.  10  &  II  Eliz.     Gawdy's  Cafe. 

G  a         .  10.  A 


74  dttcapt, 

D.  i<;6-  ^.  |o.  A.  was  in  txccution  in  the  Fleet  for  the  debt  of  the  (Jueeni 
oTTitel  ^"^  afterwards  condemned  in  B.  R.  at  the  fuit  of  a  fubjeft  in  a 
Hill.  19  bill  of  debt  in  cuftodia  marefchalli,  (quaere  by  what  means  he  w;ls 
Fill.  C.  B.  brought  there  to  anfwer ;  and  being  brought  in  by  hab*  corp.  cum 
.CAi'^^who  ^*"^*  ^^^  femanded  to  the  Fleet,  and  committed  for.  the  debt  of 
1)roug,hc  the  fubje£t  alfo.  The  tuardeht  in  oiedieHci  U  a  iommand  &f  ibi  Ld* 
debt  againft  Treofurer  and  Chancellor  of  the  Exchequer^  fitffered  A,  to  go  into  ins 
$*tl^Fkct  ^^^^^^  ^^*^  ^  ketper  to  collet  and  levy  his  moneys  the  fooner  to  pay 
for  the  eC-  the  ^4eens  debt.  The  keeper  brought  back  the  prifoner  (the 
cape  of  one  Queen's  debt  not  being  fatisficd)  and  the  pi aintiflF  brought  a  bill 
Price,  who    qj  jpijj  in  Q  g  gpainft  the  warden  upon  this  cfcape.     Had  this 

tt-asletout  .  1®   1-1         1  f         1  •   t    •     r     *^   • 

ot  the  Fleet  commitment  to  the  rleet  been  good,  which  it  leetns  it  was  not, 
by  the  com-  being  by  B.  R.  which  has  no  authority  to  commit  to  the  Fleet,  it 
Ld^Treal'''  not  being  their  prifon,  and  had  the  debt  of  the  Queen  been  fatif- 
funr  and*  Aed,  before  which  the  execution  of  the  party  cannot  commence. 
Barons  of  the  matter  of  cxcufe  above  had  not  been  fufficient.  For  the  com- 
^er^'and"  "^a^dment  of  the  Treafurer  and  Chancellor  are  not  fufficient 
adjudged  warrant  to  licence  one  condemned  in  execution  ta  go  Witk 
that  Moftcn  keeper  or  otherwife  at  large ;  for  the  Queen  herfelf  cannot  do  k- 

Hatnft  t!»e    ^'  ^9^'  **•  ^97*  ^  P'*  *4'  ^ich.  12  &  13  Eliz,  Anon>        *  I 
Warden.      And  fo  it  was  held  by  the  opinion  of  all  the  juftices  of  both 
And  that  it  benches.     Trin.  4  &  5  P.  and  M.  &c.  Ibid. 

t»ai  there 

ruled  alfo*  that  if  By  conirtafid  of  the  Barons  mt  ayiy  day  after  the  term  the  Warden  hrtngt  any 
frtj9Ker  Before  tbeiUy  this  is  an  efcapc.<  '  >  -Ibid.  297.  a.  nlarg.  cites  Trin.  •  a6  Elii.  Rot.  1343. 
where  fuch  command  b^  the  Barons  of  the  Exchequer  to  Anfhan,  Warden  af  the  Fleet*  who  fuf- 
fercd  one  Darcet  to  go  wirh  a  fervant  of  the  Warden  into  the  country  to  fatisiy  the  Queen  the  foonct, 
Manfer  [the  plaintiff]  in  this  plea  recovered  againft  the  Warden  upon  denurrcr.-— — This  laft  is  the 
Cafe  •f  Manser  v.  A x  m  ks  l  e  y .  Bendl.  23 8.  to  245.  where  the  reporter  fays  he  was  of  counfel 
with  the  defendant,  and  cites  the  fame  roll,  viz.  Rot.  1 743.  but  mentions  the  yearns  the  *  16.  inftead 
•f  the  ^6,  as  above.t**-S.  C.  cited  by  Hobart  Ch.  J.  Codb.  29S.  in  Sir  Edward  Cokc'i  C«fe.— ^ 
Keilw.  114.  a.  pi.  26.  S.  C.  . 

11.  The  not  delivery  of  a  pri(bner  over  by  the  old  Jheriff  to  the 
.  neWf  as  ibon  as  his  authority  is  determined,  it  is  an  efcape  in  tho 

oldiberiff';  per  Periatn.  2  Le.  54.  pi.  76.  Trin.  29  Eliz.  C*  B. 
in  Caie  of  Smallman  v.  Lane. 

12.  Inafmuch  as  efcapes  are  very  penal  to  (herifFs^  bailiffs  of 
liberties,  and  gaolers,  the  judges  have  always  made  fuch  tl  benign 
and  favourable  conftrii£iion^  as  tlie  law  will  permit  in  favour  of 
fiierifls  &c.  and  that  every  one  may  bear  his  own  burthen^  the 
juftices  ^ill  not  adjudge  a  thing  to  be  an  efcape  by  any  &nQt 
conftrudion.  3  Rep.  44.  b,  Mich^  33  U  34  Eliz.  m  Boyton's 
Cafe. 

s.  C.  &  14.  J.  S.  was  tak$t{  in  execution  by  ca.  fa,  by  the  bailiiFs  of  a 

^'  ^'Jh^^'  liberty  in  Suffolk,  by  warrant  of  the  flierift'  of  the  county.  The 
the  name  of  bailiffs  before  the -return  of  the  ca.fa.  brought  him  to  IVeJiminfier  hi 
Boy  TON'S  thg  county  of  MidaUjex^  and  from  thence  at  the  plaintiff's  re^B 
rTyt'on^v  r/7rnW  him  to  Lambeth  in  Surry ^  where  he  retnained  under  thetr 
Amdeews,  cuftody  till  the  day  of  return  of  the  writy  when  they  delivered  bim  is 
[  753  ^f^^  King*s  Bench  according  to  the  writ  j  this,  by  the  advice  of  aH 
and  there      the  juftices,  was  adjudged  no  cftape  >   for  they  thought  that  in 


«  •  • 

whatever  county  in  the  way  or  out  oftbt  way  toWeftminfier  the  T*'^*^*'*. 
Iheriff  detains  or  brings  the  prifoner,  if  it  be  before  the  return  of  ^Ij^^^^J, 
the  writ,  it  is  no  efcape.     Mo.  299.  Mich*  34  &  35  £liz.  Bur-  in  tKecmiun 

ton  V.  Andrews.  inafran^ 

chijfomuntt 
wien  the mivroir  {m/iV,  pr  the  office  of  the  fher'ff  or  haWff  fxtendt^  and  wherf  the  f^ttiit  or  baUilf 
kn  the  cmfiody  cf  one  in  executUn  out  of  tbetr  fruncbife  or  t  ounij. 

I 

15.  A  tnan  was  in  execution  for  debt,  and  broke  the  prtfon  and  ^^'^^^'^^' 
efcaped.     Th^Jherijf  made  frejh  fuit  and  retook  him ,     It  was  ad-  jJ.'i^^accor4^ 
judged  in  this  Cafe  no  efcape.     Mo,  660.  pi.  902.  Mich.  33  &  ingiy.— — 
35  Eliz.  B.  R.  Grills  v.  Ridge  way.  '     .  Pop^.  4^. 

^^  o         /  Gcilits  V. 

Kignray  S.  C.  held  accordingly.         ■  Gouldib.  t8.  pi.  114*  Anon.  S.  C*  held  accordingly.    ■  ■  w 
3  Rep.  52.  a.  b.  Rlgewaies  CaTe  S.  C.  held  accordingly.  « 

1 6.  If  the  jheriff  dies^  and  before  another  is  made  one  in  exe^ 
Oitim  gees  at  large^  this  is  no  efcape,  for  the  prifoners  were  in  the 
cuftody  of  the  law  till  a  new  fherifF  made,  and  may  be  retaken  in 
execution  at  any  time  after.  3  Rep.  72.  b.  Mich.  39  &  40 
Eliz.  the  4th  refolution  in  Weftby's  Cafe. 

IT.  B.  was  in  execution  in  the  Fleet  for  12000I.  at  the  fuit  of 

Sir  Thomas  Shirley  and  one  Swey,  and  being  there  he  had  the 

Sberty  of  the  garden^  and  to  play  at  bo.wles ;  and  upon  motion  for 

the  creditors  it  was  ordered  by  the  Court  that  he  (hould  be  in 

Jlria  cuflody  in  his  chamber ;  then  B.  fues  a  habeas  corpus  to  hi 

brought  to  the  Courts  and  ther^  prayed,  that  for  difpatching  of 

fome  neceflaries,  and*  to  procure  fpeedy  payment,  that  he  might 

have  a  habeas  corpus  to  be  brought  to  the  chamber  of  fome  ofthejuf- 

tices  to  difcourfe  with  his  creditors^  but  it  was  denied  by  the  Courr^ 

fpr  he  cannot  have  habeas  corpus  to  any  place  but  to  the  Court 

when  the  party  is  in  execution,  and  if  the  warden  of  the  Fleet 

fo  do,  it  fball  be  an  efcape ;  and  it  was  faid  by  Popham,  which 

none  denied,  that  if  the  party  be  confined  to  his  chamber  by  order  of 

Courty  and  the  warden  of  the  Fleet  fuSer  him  to  have  the  liberty 

of  the  houfe^  that  that  ihall  be  an  efcape,  and  yet  it  was  fatd  that 

fpch  liberty  is  granted  to  the  Fleet  prifoners  (paying  a  fine  for 

it)  to  have  that  liberty  under  the  Great  Seal  and  Patent ;  yet  at 

that  time  there  was  not  allowed  fuch  liberty  to  B.    Noy  38* 

Bcecher's  Cafe. 

18.  An  efcape  capnot  be  uix>n  a  tortious  arreji  \  as  where  the 
arreft  is  in  a  wrong  county.  Cro.  £•  877.  Pafch.  44  £Uz.  B.  Rt 
Eden  v.  Loyd. 

19.  The  defendant  being  in  execution,  the  /jeriff  voluntarily  TH^*  9*^e 
lit  him  go  at  large  5  the  prifoner  returned  to  the  gaol^  and  there  re-  cur'^^v  ^t*^ 
vunned  till  another  fheriff  was  made^  and  then  he  ejcaptd^  Hobart  270.  Pafch! 
Ch.  J.  at  a  trial  before  him  at  Guildhall  direded  that  the  new  a?  Car.  2. 
Iheriff' was  not  chargeable,  becaufe  by  the  prifoner's  being  let  go  ff^^j^fj*^* 
at  large  voluntarily  the  execution  was  difcharged,  and  he  cotdd  purcc. 
not  be  uken  again,  nor  judged  in  execution,  though  the'  party 

would  yield  himfelf  to  it,  and  the  creditor  allow  him  to  do  fo. 
iiob.  ^02.  pi.  253.  Sheriff  of  EiTex's  Cafe. 
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20.  Removing  prifoners  out  of  the  county  without  a  commaiKf^ 
or  within  the  fame  county  if  for  their  cafe  and  delight,  as  to  a 
hear-beatingy  per  Harvey  J.  or  to  go  to  work  for  their  benefit,^  per 
Hutton  J.  it  is  anrefcape.  Hetl.  32.  Mich.  3  Car.  C.  B.  Anon. 

t.  7^  ]  ^'-  Where  a  prifoner  efcapes  without  the  gaoler's  confent  it  is  a 
breach  cfprijon^  and  not  an  efcape,  but  an  efcape  is  when  it  is* 
done  with  the  gaoler's  confent ;  but  in  both  cafes  the  prifoner  is 
puntfhable.  Cro.  C.  2jo.  Hill.  6  Car.  B«  R.  Sir  Miles  Ho* 
bartv.  Stroud. 

22.  Nota,  per  Hale  Ch.  B.  and  the  whole  Court,  upon  a  ha^ 
heas  corpus  to  remove  a  prifoner  in  the  Admiralty,  .though  the 
habeas  corpus  be  returnable  the  next  term^  the  Iheriff  or  gaoler 
muft  not  in  the  mean  time  fuffer  him  to  go  at  large,  and  if  he  does 
he  is  liable  to  an  efcape  ;  for  the  writ  impowers'  the  gaoler  only 
to  bring  him  di redly  to  the  Court,  and  if  he  gives  him  any 
liberty  in  the  mean  time  it  is  at  his  peril.  Hardr.  476.  pi*  4* 
Hill.  19  &  20  Car.  2.  in  Scacc    Anon. 

PI.  C.  j7  a.       23.  Feme  gSoler  marries  a  prifoner  it  is  an  efcape.     Hetl.  36^ 

s  p.perOic  Mich.  3  Car.  C.  B.  cites  it  as  Piatt's  Cafe, 

Judges  m  »^ 

PIatf$Cafe. 

It  wai  moved  that  plaintiff  had  brought  efcape  againft  Sir  J.  L.  the  marlhaU  and  had  pt. 

judgment  and  execution,  but  Sir  J.  X..  not  attending  the  Court  as  he  ought  plaintiff  could  not  taJce. 
him  upon  rhe  executioni  and  if  he  were  prefent  he  doubted  if  he  might  take  him  for  fear  the  taking 
him  would  be  an  rfc*if^  of  the  frifonfrs  committed  to  him,  and  thcrctbre  prayed  that  Sir  J.  L.  migh^ 
be  put  out  of  his  place  of  marihal  that  fo  he  might  take  him  in  execution  ;  per  (jlyn  Ch.  J.  this  is 
very  mifchicvous,  let  Sir  J.  L.  (hewcaufe  Friday  next  why  he  (hould  not  pay  the  money.  Sty.  475. 
Mich.   16 ;5.  Plummer  v.  Sir  John  Lcnthali.— — Sty.  465.  Mich.  1655.  Somes  ▼.   Sir  Joha 

LcnthalU  S.  P.  and  ruled  accordingly. — • And  per  Cur.  If  he  will  take  advantage  of  hisprivileget 

and  will  not  fatisfy  the  execution  we  will  make  a  new  marfhal.  Sid.  68.  pi.  I.  Hill.  13  &  14  Car, 
jk.  B.  R.  Levifton  v.  X,endiail. 

24.  Adjudged  an  efcape  in  the  gaoler  for  bringing  one  in  execu* 
tion  by  habeas  corpus  ad  tejlificand* ;  cited  by  Twifden  J.  Sid.  13. 
pi.  I   Mich.  12  Car.  2.  B.  R.  Fitz-JefFery'sCafe. 

2<f,  AJjumpftt  to  bailifF  to  deliver  one  ^tn  in  cuftody  the  next, 
morningy  is  good,  and  held  no  efcape.  Sid,  132.  pK  4.  Pafch. 
15  Car.  2.  B.  R.  Benfkin  v.  French. 

26.  Hahens  corpus  granted  to  bring  a  perfon  into  Court,  and  the 
Jheriff  let  him  go  into  the  cojuntry,  it  is  efcape.  i  Mod.  1 16, 
pi.  16.  Pafch.  26  Car.  2,  B.  R.  Mofedellv.  MarflialofB.  R. 
S.  C.  Mo.  27.  A  habeas  corpus  was  to  bring  one  in  execution  to  the 
*57^M^*ch.  King's  Bench,  fherifFbrings  him  to  an  inn  in  Smithfield  towards 
Eiiz.  B.  R.  Weftminftcr,  and  prifoner  of  his  own  head  by  himfelfgoes  to  South-- 
Bcnnetv,  wovk^  and  the  next  morning  returns  to  Smithfield  to  the  (herifF, 
^*.1!!L*  ^^^  ^^  ^^^  return  of  the  habeas  corpus  the  fiieriff  delivers  his 
Kep.  4i.  a.  body  into  Court,  this  was  no  efcape.  3  Rep.  44.  cited  per  Cur. 
fay»  it  was    in  Boyton's  Cafe,  but  mentions  neitjier  name  nor  year. 

fo  adjudged 

31  EHx.  B.  R.  tnCHARvoGK'sCASB,  and  the  effeft  of  the  command  was  performed,  a&d  that  it 
ftands  with  great  reafon  ;  for  fheritf  &c.  c^n  more  ilrongly  keep  their  ^ol  than  an  inn,  or  other 
place  upon  the  road,  and  the  writ  tnt^  not  command  the  bringing  him  the  direct  way,  but  only 
to  have  his  body  fuCh  a  day  in  B.  R.  and*  if  fuch  command  were  to  be  made  it  might  be  very  dan*- 
gerous  to  the  iheriff  &c. 

I  28.  In 


«8.  In  an  aSion  of  debt  for  an  cfcape,  the  evidence  was,  at  a  A  hii>e.,s 
trial  at  bar,  (viz.)  upon  a  habeas  corpus  ad  teftificandum^  the  pri-  ^f th'cVo^^ 
foner  went  tnto^  the  country  too  long  time  before  the  ajhfes^  andjiatd  to  wkich 
too  long  after^  and  went  60  miles  beyond  the  place ^  where  the  ajjtfes  the  party 
was  held  before  he  returned  again   for  London ;    and  per  Hale  ^l^^^^ 
Ch.  J.  though  the  flieriiFneed  not  bring  the  prifoner  the  dircft  way  juftify  the 
for  fear  of  a  refcous,  yet  he  muft  not  carry  him  too  far  round  gaoler  in 
about,  if  he  does  it  is  an  efcape ;  but  in  this  cafe  he  went  60  jjjf^jjjjjjf ' 
miles  beyond  the  place  where  the  affifes  were  kept,  which  is  an  wife  if  it  be 
efcape;    fo  the  plaintilF  had  a  verdi£t.  Mod.   ii6«  Pafch.  26  out  of  any 
Car.  2.  B.  R.  Mofcdell's  Cafe.  ^/^^T' 

But  out  of 
whichfocTcr 
if  the  authority  of  the  writ  be  exceeded  either  in  time  or  *  place  at  the  pleafure  of  the  gaoler  or 
vrifoner,  it  is  aji  ^fcape ;  per  Hale  Ch.  J.  3  Keb.  306.  pi.  47.  Pafch.  2$  Car.  2.  B.  R.  in  Cafe  of 
iutterd  V.  MoTedale, 

t*77j 

29.  8  &^  9  W.  3.  cap.  27.  /  I.  All  prifoners  either  upon  con* 
ten^  or  mefne  procefs^  or  in  execution^  whoJhaU  be  committed  to  the 
cuftody  of  the  marjhal  of  the  King's  Bench  prijon^  or  warden  of  the 
Fleet,  Jhall  be  detained  within  the  faid  pryons,  or  the  rules  of  the 

JanUy  until  they  be  difcharged  by  courfe  of  law  ;  and  if  the  faid  mar^m 
Jhal  or  warden^  or  any  other  keeper  of  any  prifon^  Jhall  fuffer  any 
prifoner  to  go  at  large  out  of  the  ruksj  (except  by  habeas  corpus  or 
rule  of  C^urt^  which  rule  Jhall  not  be  granted ^  but  by  motion  made^ 
or  petition  read  in  Court)  every  fuch  being  out  of  the  rules  Jhall  be 
adjudged  an  ejcape* 

30.  8  ^  Q^JV^  3.  cap.  27./  8.  Every  keeper  of,any  prifon  re- 
fimng  after  one  dafs  notice  to  fhew  the  prifoner  in  execution  to  the 
creditor^  or  his  attorney^  Jhall  be  adjudged  an  efcape.  # 

31.  Dif charge  of  a  prifoner  by  a  jujiice  of  peace  (the  debt  for 
which  he  was  committed  being  more  than  fpecified  by  the  A£^  of 
relief  of  infolvent  debtors)  is  an  efcape,  and  the  difcharge  illegal 
and  voidy  and  the  prifoner  was  retaken  upon  an  efcape  warrant, 
I  Salk.  273.  pi.  5.  Mich.  4  Ann.  B.  R.  Anon. 

32.  It  is  efcape  though  the  procefs  was  erroneous*    i  Salk.  273.  Cro.  J.aSo. 
pi.  4.  Trin.  1  Ann.  B.  R.  Shirley  v,  Wright.  Jjii.  b!  ai 

Burton  t. 
Efre.—p-*«-^ir/ 00 efcape  can  be  when  the  arreil  is  Hlegai  (chat  ia}  out  <if  the  jurifdidtioo*     if 
Mod.  50.  Pafch.  4  Ann.  B.  R.  Luttin  v«  B«nin. 

33.  If  Upon  the  return  of  a  habeas  corpus  cum  caufa  the  officer 
doth  not  return  all  the  caufeSj  or  returns  themfalfely^  it  is  an  efcape 
in  him.  2.  L.  P.  R.  2. 

34.  A,  levies  a  plaint  in  the  SherilTs  Court  of  London  againft 
B.  being  in  cujlody  on  a  former  plaint  by  C.  B,  fcfcapes ;  A.  may 
brine  efcape.  i  Salk.  273.  pi.  6.  Trin.  5  Ann.  B.  R.  Jackfon 
r.  Humph reyes. 

35.  Sheriflf  of  H.  has  A.  in  cuftody  in  H.  and  the  ihcriflfis  S.P.andpef 
himiclf  here  in  town;  and  a  writ  is  delivered  to  him  againft  A.  "^^j^^'-^' 
he  is  in  cuftody  immediately  upon  that  writ;  otherwife  if  A.  was  ought  to  be 
out  of  the  county  at  ^e  (l^livery  of  jche  writ,  as  in  cafe  he  was  niade  at  th« 
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(hcriff'f       bringing  hfm  to  Wcftminftcr  on  an  habeas  corpus ;  per  Holt 
a^pr^Jn"  ^h.  J.  I  Salk.  274.   pi.  6.  Trin.   5  Ann.    R  R-  Jackfon  v. 

bedifcharg.  Humphreyes. 

cd.    Cumb. 

435.  Trio.  9  W.  3.  B.  R.  ui  Cafe  of  Britton  v.  Cole* 


(A.  2)    What  other  AQ,  ihall  be  fald  to  amount  to 

an  £fcape« 

I.    TF  a  clirk  conviSI  be  made  againft  bis  will  U  go  out  of  the  pri* 
-^  Jon  of  the  bijhopj  yet  this  is  an  efcape,  as  it  is  faid  in  a  nota  ; 

quod  mirum  I  Br.  Efcape,  pi.  2d.  cites  2q  A(C  34. 
*hU  ftatutc  2.  I  R.  2.  cap.  |2.  No  warden  of  the  Fleet  Jhall  fuffer  any 
voutcT  u>  ^  prifoner  there  being  by  judgment  to  go  out  ofprifon  by  baii^  nor  by 
extend  to  bajhn^  without  making  gree  to  the  parties  of  that  whereof  they  were 
other  gaol-  judged  unlefs  it  be  by  writ  or  *  command  of  the  Kingy  upon  pain  to 
C  y^  J  tofe  his  office  5  and  tf  fuch  warden  be  attainted^  that  he  has  fuffer ed 
^6  b  p^afch  !r^^  prijoner  to  go  at  large^  the  plaintiffs  fhall  have  their  recwery 
4E.  6.  in      againjl  the  warden  by  f  writ  of  debt, 

CafeofPUtt 

V.  London  Sherift.  ■ <  Ler.  156.  Hill.  27  U  %%  Car.  2.  B.  R,  in  Cgife  of  Plummer  t.  Whitch* 

cott.  S.  P  a  Jo.  62.  in  S.  C.  cites  PI.  C.  PUtt't  Cafe  adjudged  that  it  extends  to  all  gaolers. 

"■■  S.  P.  Arg.  Sauni.  3^. 

*  2  Ii^.  «S*.  fays  it  wa$  reftilved  by  all  the  judges  of  England,  that  the  King  cannot  do  it  by 
any  commandment  but  by  writ*  or  by  order  or  rule  of  fome  of  hia  Courts  of  juftice  where  the 
caufe  dependeth  according  to  law.  And  Ibid.  Ld.  Coke  fays,  that  all  refolutions  (^judges  concern- 
ing the  commandment  of  the  King  are  to  be  underftood  of  judicial  proceeding. 

D.  16:.  b.  at  the  end  of  pi.  50.  Trin.  4  ft  5  P.  ft  M.  fays  quaere  bene  upon  this  ftalute,  tHie* 
ther  if  the  warden  has  fuch  writ  or  commandment  of  the  King,  and  according  to  the  ftatute  k^ 
lets  the  prifoner  go  at  large  with  a  baftoni  if  this  will  excufe  him  againft  the  party  for  the  con- 
demnation, fit  only  as  to  the  forfeiture  of  his  office  to  the  King  or  not. 

f  There  was  no  adiion  of  debt  againft  the  gaoler  at  common  law  for  an  efcape,  but  the  partj 
was  driven  to  his  fpeciai  adion  upon  his  cafe,  which  was  grounded  upon  a  trefpais  or  wrong ; 

but  the  ftat.  of  1  R.  2.  gave  the  a^ion  againft  the  gardein  of  the  Fleet,     s  Inft.  382.*: Cro. 

Jac.  658.  Aig.  S.  P.  that  debt  was  not  maintainable  at  common  law  for  the  efcape  of  a  debtor. 

Though  the  ftat.  i^  £.  1.  Weftminfter  2.  cap.  11.  and  i  R,  2.  alfo  doth  fpeak  (per  bievc),  ycC 
%  bill  of  debt  lieth  alfe  by  the  e^ity  of  both  the  faid  ftatutes,  albeit  it  hath  been  holden  to  the 
contrary ;  but  it  hath  been  often  adjudged  fince  th»t  a  bill  of  debt  U  wMintainabU  u|no  the  twiA 
«as,    alnft.  381. 

3*  It  was  touched,  that  if  a  fheriff  takes  the  body  of  any  an4 
come  by  the  franchife  ^f  ff^ejlminjier^  and  the  prifoner  claims  tht 
franchife^  this  is  the  folly  of  the  iherifF  to  bring  him  there,  and 
the  (herifF  (hall  be  charged  of  bis  body  notwithftanding  he  re- 
turn  the  fpeciai  matter,  and  therefore  it  feems  that  thi$  is  an  ef- 
cape. Br.  hfcape,  pi.  38.  cites  2  H.  4.  15. 
Sotocapitt      4.  If  capias  ad  fatisniciendum  iflues,  and  the  /heriff  returns 

thcfhSff  ^^'  ^*^^^  ^^  *^^  "^'  ^*^  W^  ^'  ^*^  ^y*  *^  fheriff  fhall  be 
returned  amerced,  and  it  was  faid,  that  the  plaintiff  may  have  aHion  againft 
cepi  coipus  the  (herifF,  and  this  a$  it  feems  upon  the  efcape ;  for  his  retternftum 
\lt^y^^  ^^ndude  him  I    quare.    Br.   Rctorn  dc  Brief,    pi.    107.    cites 

thed»y.       7  H.  4,  II. 

by  which 

he  was  amerced  to  xoo  8.  lor  the  efcape  \  quod  Bo(a«    Br.  Retoni  de  Brief,  p|.  79.  cites  40  Aft*.  41;. 

5.  Where 


5.  Where  a  tnan  is  impr!f<med  without  wnt^  as  hy  command  for 
AJske^ng  thejlatute  ef  vagrants  lie.  he  may  be  difcharged  again 
VHtbwt  writj  but  be  who  is  imprijoned  by  writ  ought  to  be  enlarged 
iy  vjrit  and  cannot  be  otherwije  enlarged  unlefs  by  command  of  the 
Kini\  quxre  if  this  command  iball  be  by  parol,  lir.  Efcape, 
pi.  15.  cites  14  H.  6.  8. 

6.  \{  a  man  who  ought  not  to  make  his  purgation  is  fuffered  to  Bt.  Connw, 
make  his  purgation,  this  is  no  efcape;  by  all  the  juftices.     Br.  |*- 4-  <*«» 
£fcape,  pi.  3.  cites  27  H.  6.  7. 

7.  Note,  the  fiatute  of  Jrticuli  Cleri  cap.  8.  wills  that  he  who  » 
abjures  whrlfl  be  is  in  the  public  Jireet  be  in  peace  of  God  and  our 
Lord  tbt  Ktngy  and  therefore  the  conftable  woo  condemned  himjhall 
not  be  charged  of  efcape  ;  for  be  cannot  bold  him  in  imprifonmcni  by 
the  way.     Br.  Lfrape,  pi.  46.  cites  Lib.  Fundam.  Legum. 

8.  Kthe  bijbopfuffers  him  who  has  his  clergy  to  make  bis  purgation^  Ur.  Corpne, 
where  be  that  confeffed  the  felony  before^  and  ought  not  to  make  P^' 5S^  «»"• 
purgation,  this  is  an  efcape.     Br.   Efcape,  pi.  14.  cites  9  £•    '    ' 

9.  If  the  Jberiffi  take  the  prifoner  in  another  county  he  may 
bring  writ  of  falie  imprifonment  againft  them,  for  they  are  not 
flieriffis  thei:e,  therefore  he  fhall  be  intended  out  of  ward  when 
be  is  in  another  county,  unlefs  it  be  by  mandate  of  the  King  or 
of  his  Chancellor  J  or  other  jujiicesj  and.  in  thofe  cafes  he  (hall  be 
iBtended  in  ward.     Br.  Efcape,  pi.  ii.  cites  15  E.  4.  iS. 

to.  The  prifoner  may  have  falfe  imprifonment,  if  the  fherifF  C    79    3 
takes  him  in  another  county  unlefs  by  fpecial  mandate  \  for  it  is 
againft  the  law ;  but  the  party  at  whofe  fuit  he  is  condemned  has 
no  remedy ;  for  as  to  him  he  Jhall  befaid  always  in  prifon.     Ibid* 

11.  A  man  was  in  cuftody  of  the  officer  of  the  Jberiffi  on  mefne 
procefs^  and  being  outlawed  afier  judgment  at  the  fuit  of  another^  the 
jvdgment^creditor  brought  a  warrant  upon  a  capias  utlegatum^  and 
delivered  it  to  thejberiff^s  officer  in  whofe  cuftody  he  was^  who  r^- 
fufed  to  execute  ity  and^ afterwards  the  Joeriffi fuffered  the  prifoner  to 
p  at  large.  Refolved,  that  when  a  man  is  in  cuftody  of  the 
ftcriffby  procel^of  law,  and  another  writ  is  delivered  to  him  to 
take  him,  he  is  in  his  cuftody  immediately  in  judgment  of  law  by 
force  of  the  fecond  writ  though  he  does  not  arreft'him,  and  to 
what  purpofe  (hould  he  arreft  him  who  was  in  his  cuftody  before  i 
yaid  the  writ  is  not  only  quod  capiat,  but  aKb  quod  falvo  cuftodiat, 
ita  quod  habeat  corpus.  5  Rep.  89.  Trin.  41  Eliz.  C.  B. 
Froft'sCafe. 

12.  If  the  marjhal  is  indebted^  and  the  Court  is  prayed  to  have 
him  in  execution^  they  will  appoint  another  marftial  in  his  ftead 
if  he  will  not  pay  his  debt  and  fo  commit  him,  elfe  it  would  b« 
an  efcape  of  all  the  prifoners;  per  Curiam.  Keb.  202.  pi.  2. 
Hill.  13  Car.  2.  B.  R.  B<endifon  v.  Lenthall. 

13.  The  plaintiff  having  two  judgments  in  B.  R.  againjl  the 
defendant^  and  execution  againft  him,  and  he  actually  in  the  cuftody 
rftbe  marfyil^  forged  a  letter  of  attorney  to  acknvwUdge  Jatisfa£liony 
which  beinjg  delivered  into  the  office,  the  -officer  certified  the  marjhal 

thai  , 


79  tf^ft^pe^ 

that  be  bad  received  a  warrant  between  fiub  parties-  emd'tbireupm 
the  marjhal  lets  him  go  ;  this  per  Cur.  is  an  cfcape  onlefs  the  al« 
torney's  hand  was  to  it,  or  a  fuperfedeas  delivered,  and  the  Court 
cannot  award  any  new  execution  quia  improvide  in  neither  cafe 
without  a  fuperfedeas.  Keb.  873.  pi*  24.  Palch.  17  Car.  2.  B.  R* 
Collet  V.  Purdieu. 

1 3.  In  adion  for  an  efcape  the  evidence  was,  that  P.  fuch  a 
day  being  in  execution  at  the  plaintiiF's  fuit  10  Feb.  did  efcape, 
and  was  abroad  at  the play^houfe^  and  at  Kinjingtan^  and  it  happened 
that  that  day  was  in  term-time,  and  there  was  a  day-rule  for  his 
coming  abroad »  and  that  he  returned  at.  night  as  ufual  y  it  was 
held  by  two  judges  only  in  Court,  that  this  was  an  efcape  i  for 
the  day-rule  is  only  quod  marefc'  ducat  ad  barram,  and  though 
now  they  go  about  town  any  where,  yet  the  end  of  it  originally  was 

,  ^nlyfor  coming  to  Wejlminfter  about  their  proper  bujinefsj  and  not  to 

go  any  where  elfe  ;  then  by  favour  it  was  allowed  they  might  go 
to  any  Inns  of  Court  of  Chancery,  to  fpeak  with  counfel  and  at-» 
torney  about  their  concerns  and  fuits,  but  the  letting  them  go 
abroad  for  their  pleafure  under  colour  of  this  day-rule  would  be  an 
efcape,  2  Show*  229.  pL  300.  Pafcb.  35  Car.  2.  B.  R.  Cod-- 
ing  V.  Glover. 

14.  If  a  habeas  corpus  is  delivered  to  thejheriff'  in  July  to  bring 
a  man  in  execution  to  C.  B.  next  Michaelmas  term^  the  JheriffvoAy 
take  a  reafonable  time,  of  which  the  Court  will  judge  according 
to  the  circumftances  ;  but  he  cannot  bring  him  out  of  prifon,  and 
keep  him  out  of  prifon  all  the  vacation  ;  but  Treby  Ch.  J.  faid 
thathe  would  not  determine  that  point.  Ld.  Raym.  Rep.  241^ 
Tl^in,  WJ".  2.  in  Cafe  of  Holdroid  v.  Ltddel. 

In  an  aaio*       |  j.  g  {«f  9  /F.  3.  cap,  2.  f.  S^     If  the  marjhal  l^c*  or  keeper  ^ 
^''thil^ft '  ^^y  prifon^  or  their  refpeSiive  deputies^  Jball  after  one  dafs  notice  in 
the  cafe        Writing  refufe  to  (hew  any  priloner  in  execution  to  the  creditor 
was,  that       Qt  uhofefuitfuch  prifoner  was  charged^  or^o  his  attorney^  fuch  refu^ 

fcy  the  credi- 
tor on  the  Friday  to  produce  the  prifonrr  on  the  Tuefday  Allowing.  At  12  o'cloclc  *  the  piiloRer 
was  demanded  of  the  turnkey,  but  not  being  produced  the  aclion  was  brought.  *!  he  Cottrt  feemei 
iffclined  xo  \Yi\Tik.  that  the  marjhal  had  all  that  day  for  the  producing  of  the  prifontr\  and  likd 
wife  that  by  the  word  deputy  was  ro  be  underjtood  a  deputy  marfSal,  and  not  a  more  inferior 
officer;  but  that  however  the  plaiiuit^'  could  not  I'u^cr  by  their  non-attendance  ;  becaufe  a  demand 
at  the  prifon,  though  noi>ody  was  there,  would  be  fu^cient ;  adjornatur.  In  the  following  va- 
cation the  Ld.  Ch.  J.  was  removed  into  the  Chancery.  10  Mod.  394.  Mich.  4  Geo.  B.  R.  ^rki\ 
r.  Crawford. 

[  ♦So  3 

Mr.  Agar  i6.  The  defendant  bt^ng  in  the  Marihalfea  prifon  of  this  Court 

a^tlc^hat**  upon  mefne  procefs  at  the  plaintifPs  fuit  for  debt  efcapcd ;  he 
apeiion  was  took  upGtj  the  efcape  warrant  before  B,  Rfate  that  tnorning^ 
tsken  on  an  and  after  B.  R.  fate  he  was  in  the  petition  among  the  other  pri- 
w"r^int  foncrF,  and  a  day -rule  as  ufoal  was  made,  in  which  he  was  i  and 
andconmit.  though  there  are  to  be  no  fradlions  in  a  day,  yet  the  Court  held^ 
ted  to  New-  thajt  thcy  ought  not  to  fet  him  at  liberty,  it  appearing  to  them  that 
Krtd^lWcV  ^^^"  ^^  ^^^  arrcjled  he  had  not  any  day-rule.  2  Ld.  Kaym.  Rep, 
•d  10  the      9Z7,  928.  Trin.  z  Ann.  Daniel  v.  Moreivood. . 

■mihal 


Cfcape.  So 

Birftal  ifl  eteeiitioOa  upon  accost  of  his  having  efcaped  upon  •  da]r«nile  $  hut  now  modon  wai 
■ade,  dut  that  nile  mi^t  be  difcharged  upoo  an  affidavit,  that  he  was  not  out  upon  aday-ruU 
when  he  did  efcapc ;  and  accordingly  the  Court  granted  th^  modon,  Barnard*  ReB<  in  B.  R.  4)37, 
Fa/ch.  4  Geo.  2.  Blnmore  v.  Bowler* 


(A,  3)    What  Ihall  be  faid  an  Efcape,  in  regard   - 
of  the  Manner  How  the  Defendant  wais  taken, 
and  the  Legality  of  the  Taking. 

I.  IF  an  off^fT  be  commanded  to  go  with  the  party^  to  take  him 
'^  who  is  condemned^  and  this  without  writ^  and  be  takes  him  by 
the  fliewing  of  the  party,  and  after  lets  him  go  he  ihall  not  be 
charged  of  efcape,  as  a  iheriiFftfall  be  who  ukes  him  by  writ  ; 
for  there  is  certain  notice  by  tne  writ,  and  he  has  a  prifon  in 
which  he  may  keep  him,  but  in  the  other  if  the  party  comes  and 
will  deny  that  he  is  the  fame  perfon,  he  (hall  go  notwithftanding 
die juftices  know  die  contrary.  Br.  £fcape,  pi.  5.  cites  33  H. 
6. 55. 

2.  If  the  fheriiF  taies  one  by  ca.  fa.  in  debt  and  after  permits 
him  to  go  at  large,  and  returns  not  the  ic/riV,  yet  debt  lies  upon 
this  efcape  againft  him  ;  for  there  is  a  record  of  which  the  party 
ihall  take  advantage  though  the  writ  is  not  returned.  Cro.  £• 
17.  in  pi.  8.  Pafch.  25  bliz.  C.  B.  cited  by  Periam as  adjudged, 
fince  he  came  to  the  Bench,  in  Clipton's  Cafe. 

3..  In  debt  &c.  the  plaintiiFhad  judgment,  and  after  the  year  he 
Ircugbta  ca.fa*  upon  which  xYitJheriff'  arrejied  the  defendant  and 
hffered  him  to  efcape ;  now,  though  the  ca.  fa.  was  erroneous, 
being  fucd  out  after  the  year,  yet  it  was  a  fufficient  authority  for 
the  fieriflFto  arreft  him,  and  he  might  have  juftified  under  it  if  falfe 
imprifonment  had  been  brought  againil  him  ;  therefore  he  cannot 
let  him  go  at  large.  Cro.  £.  188.  pi.  14.  Trin.  32  Eliz.  B.  R« 
Bu(h's  Cafe. 

4.  Upon  a  recognizance  in  Chancery  the  conufee  fued  execu« 
lion  by  a  capias  ad  fatisfaciendum,  by  force  whereof  the  conufor 
was  uken  and  efcaped,  and  debt  was  brought  thereupon  againft 
the  (herifF.  The  Court  held  that  the  cap.  adfatisfaciendum  was 
irrmeoufly  awarded^  but  that  the  party  being  taken  by  force  thereof 
it  is  a  good  execution  for  the  party  fo  long  as  it  continues  un- 
reveried,  and  the  (herifF  is  chargeable  for  the  efcape ;  and  judg-  [  81  } 
ment  accordingly.  Cro.  E.  576.  pi-  22.  Trin.  39  Eliz.  C.  B, 
Conicrs's  Cafe. 

5.  G.  had  been  in  c^flody  of  the  former  marfhalwho  voluntas 
riiffuffered  him  to  efcape^  and  he  after  came  voluntarily  andreturnedy 
end  being  found  in  cufiody  by  the  fucceeding  marjhal^  was  detained  by 
him ;  whereupon  he  having  brought  an  action  of  falfe  imprifon- 
p^nt,  the  Court  granted  an  imparlance  till  the  next  term,  affirm- 
ing at  the  fame  time  that  it  was  lawful  to  detain  him^  and  that  to 
(ttitr  him  to  go  at  large  would  be  an  efcape  in  the  fecond  mar- 

ihali 


jhal ;  and  that  Hales  had  been  of  the  lame  opinion*     6  Mod, 
183.  Trin.  3  Ann.  B.  R.  Grant  v.  Mouthers, 

« 

(B)    Chargeable.    Who. 

Iftfrifoncr  ^i,  jF  a  iopias  ifluesottt  of  the  Court  of  thtjberifof  Londofty 
ie?n  ^r  ^°  w**»  ^^^  CounUr  direflcd  to  a  ferjeant  againft  A.  and  he 

ccfs  in  iA>n.  takes  him  and  fufiers  him  to  efcape  before  he  brings  him  to  the 
4on  founded  Counter  ;  in  this  cafe  the  a£lion  for  the  efcape  lies  againft  the 
Icfore  dw  firjeant  and  not  againft  the  {herifF;  for  be  mver  was  in  the  cuJlod$ 
flicriff;  io  efthejherifft  inafmuch  as  he  never  was  brought  to  the  Counter^  for 
fuch  cafe  after  he  is  there  he  is  in  the  cuftody  of  the  (heriflF,  but  not  before  ; 
U  VeaftSy  ^^^  *®  iheriff  is  the  judge  of  the  Court,  and  not  minifter  to 
«r  the  ier-  exccute  the  procefs  of  the  Court,  but  he  is  the  gaofer  of  the 
jcant,  an4  Counter,  and  ought  to  anfwer  for  the  prifoners  there.  Mich. 
S^t^afc  '5  ^^^'  ^*  ^*  ^^wcen  Dunn  andPatie  per  Curiam  ;  and  Bram- 
llnilbe  fton  faid,  that  he  ruled  this  upon  evidence,  that  where  it  was 
brought  a-  alleged  in  the  declaration  in  a£l;ion  upon  the  cafe  that  A*  was  in 
JPJ?^^^  cuftody  ef  the  flierifF  where  he  was  not  brought  into  the  Counter, 
iSid.  u8.  pi.  that  it  was  not  good  inafmuch  as  be  was  not  in  his  cuftody.^ 

6.  in  a  Nota 

tiKre,  Hill.  iS  A  19  Car.  2.  B,  R.  at  the  ^nd  of  the  Cafe  of  Hulband  v.  Cole. 

[2.  But  if  a  latitat  be  direded  out  of  the  King's  Bench  to  the 
iheriff  of  London  to  take  J.  S.  and  he  matei  a  warrant  to  a  ferjeant 
to  arreft  him,  and  the  ferjeant  arrefts  him  accordingly,  anofufFers 
him  afterwards  to  efcape  before  be  brings  him  to  the  Counter^  a£Hon 
Jies  againft  the Jherijf  for  this  efcape,  becaufe  he  was  in  the  cufto- 
dy of  the  fheriff  immediately  by  the  arreft,  for  there  the  Jheriff 
V)as  the  officer  of  the  Court  of  King's  Benchy  and  not  the  ferjeant 
Mich-  1 5  Car.  B.  R.  between  Dunn  andPatie  per  Curiam.] 
B.  ^1*.  y        J.  Debt  doth  not  lie  againjl  the  heir  of  the  gaoler  upon  an  cA 
of  plVae.     ^^P^  fuffered  by  his  father,  unUfi  then  is  afpecialtj^  which  cbarga 
cites  S.  C.    .  the  heir  by  exprefs  wordsy  and  no  law  or  ftatute  will  charge  hiia 
held  accord-  for  the  tort  or  trefpafs  of  his  father^  and  though  there  is  judgment 
*'*^'  in  debt  againft  the  father,  and  he  dies  before  execution,  the 

land  which  he  has  ftiall  be  extended  by  elegit  upon  a  ici.  fac. 
brought  againft  the  heir  as  tertenant  of  land  liable  toexecution* 
D.  271.  a.  pi.  25.  HilL  10  Eliz.  Anon. 
Kof.  70.  ^..  The  Duke  of  Norfolk  being  marftial  of  England,  and  har* 

alid  tqU^C   ing  authority  to  make  a  deputy  for  life,  he  made  one  G.  his  deputy^ 
34«       '  '  who  was  fworn  in  Court  &c.  After  G.  licenfed  a  prifoner  in 
execution  to  go  into  Norfolk  with  a  keeper,  for  which  the  plain- 
|[    82    J  tiiF  brought  debt  againft  G.  for  the  efcape,  and  recovered^  not* 
withftanding  he  was  but  the  under  fnarjhal^  and  notwithftanding 
the  action  brought  in  Middlefex  fuppofmg  the  efcape  at  Shore- 
ditch  and  not  in  the  county  of  Surry  where  the  Marihaliea  is. 
D.  278.  b.Mich.  II  Eliz.  Gawdy's  Cafe, 
5*  A£lioii  of  debt  does  mt  lie  againjitbt  Wicut9r  •/ VHtrden  ef 

tot 


iht  f lot  for  fuffering  a  prifoner  in  execution  to  efcape,  ttnhfs  tbs 
wardm  oimfelfin  bis  life  was  canvi^ed  and  adjudged  of  the  efcape  ; 
for  the  offence  is  only  a  trefpafs  by  negligence,  and  at  common 
lawdebt  lay  not  as  it  teems,  but  an  adtion  on  the  cafe  till  i  R.  2. 
cap.  12.  D.  322.  a.  b«  pL  25.  Hill.  15  Eliz.  Whitacres  v. 
Oiiflcy. 

6.  A  capias  ad  Iktis&ciend*  to  the  fherifTof  B.  to  take  J.  S. 
who  wras  then  in  cujiody  of  the  mayor  ^c.  of  IVmdfor^  the  iheriff 
avrarded  a  warrant  to  the  mayor  &c.  to  take  him,  and  afterwards 
they  let  him  efcape ;  debt  on  efcape  lies  againft  them,  and  not  the 
iherifF.  So  it  is  oi  zbailiffofafranchife.  Cro.  E.  26.  pi.  8.  Pafch* 
26  Eliz*  Q.  B.  Mayor  and  Burgefles  of  VVindfor's  Cafe. 

7.  A.  was  in  execution  in  the  time  ci 2l  former  Jheriff  and  efcaped 
alfo  then,  and  afterwards  defendant  being  fherifF,  plaintiff  fued  a 
fci.  fa.  agatnft  A.  upon  the  judgment  aforefatd,  upon  which  execu- 
tion was  awarded  by  default,  and  a  ca.  fa.  iflued,  by  which  A.  was 
6ikeAand  cfcaped  ;  adjudged  that  ihtjecond  Jheriff  is  liable*  Le.  3. 
^.  5.  Mich.  25  &  26  Eliz.  B.  R.  Gilbert  v.  Hart. 

8.  A.  was  in  execution  for  100 1,  at  the  fuit  of  B.  and  200 1.  3  ^n*-  7t. 
at  the  fuit  of  C     The  oldjheriffby  indenture  delivers  over  J.  to  ?'^i"^lj 
the  new  iherifF,  iignifjnng  the  execution  of  the  icol.  but  fays  no-  {Lughdtf 
thing  of  the  200  L  The  Old  flief iff,  and  not  the  new,  mall  be  c^ecutiona 
charged  in  efcape  for  the  200  K  if  the  new  IherifF  fuffers  him  to  ^^f'^ 
goat  large.     Mo.  688.  pi.  951.  Hill.  34  Eliz.  Rot.  169.  Weft-  ^enc^ 
by  V.  Skinner.  iheriff  it 

«»  bke  notice  thereof*  ■  ■  ■  Cto.  £«  ^;«  \\.  i.  S.  C.  adjudged  and  aflfinned  in  error  in  the  Cr- 
cbc^r  ClMmbcr.-^-— '-Poph.  %  5.  S.  C.  adjudged.-— -^But  Mo.  6^9.  in  S.  C.  fays  that  tiiA 
Joftices  feemed  that  notice  by  parol  is  fufiicient,  though  the  caufeof  execution  be  not  cxpreflcd  JA 
^  indenture. 

9.  Deli  was  brought  againjl  the  defendants  for  an  efcape  fuffered 
by  their  baiRff  rf a  franchifey  where  they  had  the  return  of  writs  ; 
and  adjudged,  that  it  does  not  lie  againft  them,  but  againft  the 
bailiff  himfelf ;  for  the  writ  is  direded  to  him,  viz.  Ballivo  li- 
bcrtit*.    Noy  69, 70.  Dean  and  Chapter  of  St.  Paul's  Cafe. 

10.  A  plaint  being  in  the  Court  of  B,  before  the  bailiffs  ofB. 
mccerding.  U  tb€  cuflom  there  they  directed  a  warrant  to  thi  under 
baiHffs  to  take  the  party ^  ita  quod  habeant  corpus  ejus  coram  balB^ 
vis  adfrox^  Cur^.  And  the  under  bailiffs  take  him  and  commit 
Urn  t9prifmfub  cuftodia  of  the  gaoler  of  the  prifcn  (the  defendant) 
if  they  have  him  not  at  the  day  &c.  an  a£iion  lies  againfi  them,  and 
Kot  againft  the  gaoler^  for  there  was  no  commitment  to  him  by 
any  lawful  authority ;  for  the  under  bailiffs  had  authority  to  take 
hiffl,  ita  quod,  but  not  to  commit  him  to  any  prifon^  and  whomfo- 
ever  they  commit  him  to  is  only  as  afervant  to  the  under  bailiffs » 
Cro.  E.  743.  pi.  20.  Trin.  41  hlix.  B.  R.  Baldry  v.  Jolinfon. 

11.  A  man  w»9  arrefttd  by  a  former  Jheriff  xn^vr z  latitat  for  Velr.  57. 
100 1.  the  plaintiff  intending  upon  his  appearance  to  declare  ^fo^'^ 

3;ainft  him,  the  M  fieriff  Ufi  him  in  prijin^  and  delivered  him  to  s.  c.  citid 
e  n£wjberiff2s  his  pnfoner.    The  new  jherifffuffered  him  to  go  Sid.  5. 
^Sbirt/^  vntbntt faiAtg  Jurttitt  f9r  bis  appear  ana-,  adjudged  that 

this 


84  Cfcat»^ 

cution  in  the  prHbn  tiiere,  which  is  not  ib  ftriA  as  the  mber 
prifon^  and  does  this  accordinglyi  and  upon  this  is  committed 
In  execution  accordingly,  yet  Upon  underftanding  of  this  deceipt 
by  the  Court  he  fliall  ht  remanded.  D.  8  Eliz.  249.  [b.  pi.]  84. 
per  Cun  a^djudged  ;  and  fine  for  the  decetpt  to  10/.  and  vacaC 
made  of  the  record.] 

[4.  So  if  a  man  be  in  execution  in  a  prifon  at  the  fuit  of  a 
common  perfon,  and  becaufe  he  will  have  more  eafe  and  liberty 
he  ackn(nvUdges  hin^elf  voluntarily j  and  upon  a  fained  caufe,  to  be 
a  debtor  to  the  King,  upon  which  he  may  be  adjudged  to  the  pri- 
fon of  the  Fleet  to  have  more  liberty,  and  fo  to  delay  the  creditor 
of  his  recovery,  the  recognizance  mall  be  received,  but  if  he  be 
not  otherwife  indebted  to  the  King  he  (hall  be  remanded  to  the 

fir/i  prifon  till  fatisfadion  of  the  party,  and  afterwards  he  (ball  be 
(em  to  the  Fleet  to  fatisfy  the  King.     1  R.  2.  cap.  12.] 
f    jje    1       5.  If  a  man  be  in  prijonfor  execution  in  a  county  or  in  a  liberty^ 
the  gaoler  cannot  bring  him  out  of  the  county  or  liberty^  tinlefs  in 

fpecial  cafe ;  and  if  he  does  it,  the  prifoner  may  have  action  of 
faife  ju(Jgment,  unlefs  he  has  fpecial  authority,  as  by  Privy  Seal 
to  be  at  IVeJlminJler^  or  the  like.  Br.  Efcape,  pi.  44.  cites 
30  H.  6.  6. 

6*  A  man  in  prifon  by  procefi  in  law  /iught  to  be  kept  infahtt. 
&  ar^a  cuflodiaj  and  by  the  law"  ought  not  to  go  out  though  it  be 
vjith  a  keeper^  and  with  the  leave  Ondfufferance  of  the  gaoler ;  but 

Jet  imprifonment  muft  be  cuftodia  &  non  poena  \  for  career  ad 
omines  cuftodiendos,  noa  puniendos^  dari  debet.     Co.  Litt* 
260.  a. 

7.  A  motion  was  made  on  the  behalf  of  S.  that  the  defendant 
being  in  execution  at  his  fuit  for  a  debt  to  him  due,  and  he  having 
more  liberty  than  was  convenient  for  a  prifoner  to  have,  and  that  be 
lived  at  hispleafure  without  any  rejiraint^  and  therefore  for  the  more 
fpeedy  payment  of  his  debt  the  Court  was  moved  to  have  him  kept 
in  arSla  cuftodia^  viz.  to  be  kept  in  fetters.  The  whole  Court 
agreed  in  this  clearly,  that  h^Jhould  not  have  fetters  but  for  cri* 
minal  offences^  but  ordered  that  hcjhould  be  rejirained  of  his  liberty. 
Bulft.  145.  Trin.  9  Jac.  Scriven  v.  Wright. 

8.  Gaoler  may^u/  irons  on  an  unruly  debtor  prifoner;  per 
Roll  Ch.  J.   Sty.  339.  Trin.  1652.    Colonel  Keyes's  Cafe. 

9.  Motion  for'liabeas  corpus  to  remove  a  prifoner  in  N.  Gaol 
that  was  convicted  of  felony,  and  had  been  burnt  in  the  hand,  on 
an  affidavit  that  the  gaoler  ufed  the  prifoner  hardly ;  but  per  Roll 
Ch.  J.  that  cannot  be,  but  they  may  either  indi^  the  gaoler  or 
bring  an  a^ion  againft  him.    Sty.  432.  Hill.  1654.  Anon. 

toL  807.     (D)   What  A€t  or  Thing  will  cxcufe  an  Efcape. 

[i.  TF  the  (heriflF  arreft  a  man  upon  a  latitat  or  other  procefif 
^  if  the  prifoner  be  refcued  from  him  before  he  can  carry  liim 


tb  prifon,  and  he  returns  thi  rejcous  agatnft  th&fe  who  made  the  *  Cra,  J. 
Tifcous^  this  Ihall  excufe  the  flienfF  from  the  aSiort  upon  the  ^afe  s'^'ad^^]**^ 
for  the  efcape,  becaufe  he  is  not  bound,  nor  is  it  conve^iiient  for  ei  for  dbc^' 
him  to  bring  pojfe  comitatus  with  him  to  fcrve  every  mean  pro-  defendant* 
cefs.    My  Reports  14  Jac.  ♦  May  v.  Proby  and  LuTnfy  adjudged.  JZ'^^' 
16  £.  4*  3.  per  all  the  juilices.    Contra  44  £1.  B*  R.  t  fallow  nbx^.Mzy 
V.  Lambert,'^  *•  theShc- 

riffi  of  LoBm 
d0ay  S.  C.  all  the  Court  held  It  no  good  plea,  hut  that  the  reCcous  will  excufe  the  contempt  again(( 

Che  King. Roll.  Rep.  38S.  pi.  9.  S.  C.  adjornatur.^— Ibid.  440.  pi.  5.  S.  C.  fays  that  the 

Cttttft  federal  times  inclined  that  the  a^ionlay,  but  afterwards  upon  deliberation  it  was  adjudged  chaC 
itdidnocllc  for  the  reafon  mentioned  in  Roll  fupra.         ■        3  Uulft.  198.  S.  C.  adjudged  for  the 

defendant S.  C.  cited  3  Lev.  46.    ■      See  Refcous  (F)  pi.  7.  and  the  notes  there. 

f  Cro.  E.  868.  pi.  i.  Waldo  v.  Lambert*  S.  C.  adjudged  no  plea.— —  Noy.  40.  Walde  r. 
Umbert  S.  C.  adjudged  no  plea  ;  for  he  might  have  had  a  pofle  comitatus  as  well  for  ferving  the 

fttne  procefs  as  .an  execution.- S.   C.  cited  Mo.  852.  in  pi.  ii6a.      ■'  ■       S.  C,  cited 

Roll.  Rep.  389.  in  pi.  9. S.  C.  cited  3  BuUL  198.         ' 

[2.  But  if  the  IherifF  takes  a  man  upon  an  execution  as  upon  a  Crt.  J. 
capias  ad  fatisfaciendum,  and  he  is  rejcued  from  him  before  that  J'^*  ^'  '^* 
he  can  carry  him  to  the  prifon,  though  he  returns  the  refcous^  yet  s.  P.  held 
this  ihall  not  excufe  him  in  an  ad^ion  upon  the  cafe  for  the  ef-  fccord- 
ape,  becaufe  that  he  is  to  take  pf>Jfe  comitatus  to  ferve  it  at  his  '??J^ 

peril,  and  the  party  cannot  have  new  execution.    My  Reports  RoU. 

14  Ja.  per  Cur.    May  v,  Proby  and  Litmley.    16  E.  4.  3.    6  K.  R«p-44^ 

7.  12.  D.  7  Kl.  241- 47-]  '.  t'c^^' 

S.  p.  refol. 
wd  per  tot.  Cur.  3  Bulft.  198.  201.  S.  C.  k  S.  P.  held  aocordJngly.— — •  So  if  it  wai  on  m 

capias  utlagatum  after  judgment.     Cro.  J.  419.  in  S.  C.  per  Cur. — ——Roll.  Rep.  389.  Arg.  ciiea 
IX  1  Elia.  241.  and  4  Eli».     ■       S.  P. 

r  •86  ] 

[3.  If  a  fherifF  takes  a  man  upon  a  procefs  and  carries  him  to  0ro.j.4iq. 
the  gaol,  and  after  is  rejcued  out  of  the  prifon  and  he  returns  the  5Js'p^he?d 
rejcous^  yet  this  ihall  not  excufe  him  in  an  a£lion  upon  the  cafe  accordingly. 

againft  him  for  the  efcape,  for  he  mujl  keep  his  gaol  at  his  peril.  RoH- 

My  Reports  14  Jac.  per  Cur.]  K. tp. 

refolved  acconljn|Iy  per  tot.  Cur. 

f  4.  If  a  fherifF  upon  capias  in  mefne  procefs  takes  the  party  and  t — '*'— *^ 
laiis  him  upon  an  obligation   with  furcties  for  his  appearance    ^**^-  ^®*' 
according  to  the  ftatute  of  23  H.  6.  and  at  the  day  of  appearance  ^  .-  • 
returns  a  cepi  corpus^  and  the  defendant  does  not  appear^  yet  no  (heriffrcJ 
adionlies  againft  the  iherifF,  becaufe  that  he  was  bound  by  the  turniiao. 
fiatute  to  bail  him,  and  the  party  has  not  any  remedy  but  to  pro-  |y**"  *«• 
cure  him  to  be^fn^rfif  he  does  not  bring  in  his  body.     Mich.  43  EoUiv.'ilaf. 
&  44  El.  B.  R.  per  Cur.  between  Bowles  andLaffells.    And  there  reis,s.'c.ft 
£iid  that  a  judgment  in  point  was  then  vouched  accordingly,]         ^'J^^^\ 

-       Cro  r* ' 

852.  pi.  8.  Boles  V.  Lafleliy  S.  C.  adjudged  accordingly. S.  C.  cited  Mod.  144.  Atg.  and  Ibid^ 

94c.  fcr  Cur.  wfa0  faid  it  was  a  ftrong  cafe  to  govei?^  the  point  in  the  principal  cafe,  which  was  the 
C^  of  Page  v«  Tiilfe.    And  fee  tit.  Return  (R)  pi.  10.  and  the  notes  there. 

[5.  If  ^t  prifon  be  broken  by  the  enemies  of  the  Ring  by  which  Cro.E.8t?. 
tl)e  prifoners  e&ape ;  this  {ball  excufe  the  efcape,  ^caufe  the  P^-  ^  ^^^ 
Vol.  X*  II  gaoler 
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J?  Eiif.  .     gaoler  could  net  reftft  it  nor  has  remedy  over,  D.  3  E.  h*  66.  l%k 
rcSf.'^'  7  El.  241.  47.  4  Rep.  84.     Southcot's  Caje,'] 

titcd  33  H.  .  . 

6.  I.  S.  P. — r-  Br.  Efcapc,  pi.  to.  cit«  S.  G. Br  Dette,  pL  a%  cites S.  C- S.  P.  by  Hal^ 

Ch.  J.  obit^T  in  delivering  the  opinion  of  the  Court.     Vcfci  239.  Hill.  24  &  25  Car.  2.  B.  R. 

f*6«  So  if  the  priibners  efcape  upon  fydden  firci  this  ihall  ex* 
c  the  efcape,  for  it  is  the  ail  of  God.     D.  3  E#  6.  66.  1 5.] 
tT6.  E.i^T?.       [y.  If  a  prifon  be  broke  ^  rebels  ahrf  traytors  within  the  realm 
^'^p^'^'  by  which  the  prlfoners  efcape,  this  (hall  not  excufe  the  efcape^ 
Cur.  obiter    becaufe  there  the  gaoler  may  have  his,  remedy  over»     D.    3  E. 

cites  33  H.  6.  66.  15.  4  Rep.  84.    ^outhcoVs  Cafe.^ 

6.  I. 

S.  P.  by  Hale  Ch.  J.  obiter  indeliverHig  the  opinion  of  the  Court.     Vent.  i^q.  Hfll.  24  &  25  Caf. 

2.  B.  R. S.  C.  ft  S.  P.  cited  Arg.  t  Mod.  iS. — - — Ld,  Raym;  Rep.  65 1.  Pafch.  13  W.  3, 

S.  P.  by  Holt  Ch.  J.  cites  33  H.  t.  i. 

[8. .  If  a  man  be  in  execution  in  the  Fleet  or  other  place  at  the 
fuit  of  the  King  and  a  cOmmoH  perfon^  and  the  warden  or  gaoler  by 
ihe  command  of  the'  Lord  Chancellcr  and  Trcafurer  fuffer  him  to  g$ 
into  his  country  with  a  keeper  to  colleSf  and  levy  money  the  fooner  ti 
pay  the  King;  and  he  goes  accordingly  and  comes  back  again  to  the 
prifon,  yet  this  is  an  efcape  as  to  the  common  perfon ;  for  this 
Z&.  of  the  Chancellor  and  Treafurer  cannot  excufe  the  efcape  $ 
for  the  King  bimfelf  cannot  licence  any  man  to  go  with  a  keeper 
or  otherwife  at  largfc.     D.   i.!  &  13  EL  297.  24. J 

f  q.  If  a  man  in  execution  in  the  Fleet  procures  a  habeas  corpus 
in  Trinity  term  returnable  in  Mich,  term  next  foUov/ing  in  any 
Codrt  of  Weftminfter,  and  in  the  mean  time  goes  into  the  country 
about  his  bufmefs  or  recreation,  and  out  of  prifon,  but  with  a 
keeper  or  bafton,  yet  this  is  an  efcape.     i  Car.  Regis  refolvcd 
in  the  Lower  Houfe  of  Parliament,  though  upon  a  conference  be- 
t  •  87    }  tween  the  Upper  and  Lozver  Houfe  of  Parliament;  it  was  prayed  by 
the  prifoners  of  the  Fleet  that  way  ihould  be  giren  for  an  habeas^ 
(Corpus  to  this  purpofe  for  th^s  vacation  in  refpeft  of  the  great 
plague  now  in  London^  yet  the  Lower  Houfe  of  Parliament  would 
not  ailent  to  give  any  way  to  it  againft  the  law,  thoagh  two 
parts  in*  three  parts  divided  would  aifent  to  it,  becaufe  it  wa^ 
a^ainjf  the  lawy  and  fo  excufe  themfclves  to  the  Lords,  and  upon 
this  nothing  dene  by  the  Lords  to  whom  the  petition  was  ex- 
hibited.    HoBart's  Reports^  ^73-] 
Cro.C.466.       [,c.  Trin.  la  Car.  B.  R.  declared  by  the  Jufticesof  B.  R. 
memoJan*     ^^^^  ^^  ^^^  referred  to  them  by  the  Kingy  whether  in  regard  ef 
dumofthis,  the  plague  habeas  corpora  might  be  granted  for  the  prifoners  ia 
and  the  pro-  execution  in  the  prifon  of  this  Court  and  in  the  Fleet  upon  judg- 
^reupon.    ^^^^  >"  Banco  and  the  Exchequer,  and  that  upon  conference' 
-«Ana  the     had  between  all  the  Juftices  and  Barons,  it  Was  refolved  and  fo 
liie  Hutt.     certified  by  them  to  the  Ld.  Keeper,  that  if  upon  habeas  corpora 
^-?»  i3«»     granted  the  gaoler  Juffers  prifoners  to  go  at  large  with  a  hajl^m  it 
is  an  efcape,  and  that  no  habeas  corpus  ought  tp  be  granted  hj 
ihe  law  to  dxis  purpofe  >  and  they  faid  that  v^en  the  King  was 
8  infenfiod- 


^Uapt. 
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Informed  of  tHeir  opinions  he  well  approved  if,  ind  conimahded 
that  it  {hould  be  obferved,  and  Ju(tice  Jones  faid,  that  in  the 
time  of  Popham  it  was  fo  refolved  by  all  the  Juftlces,  and  (o  alfo 
^t  Reading  term  1  Car6li,  arid  foalfo  refolved  in  34.  H.  8.] 
.  II.  D.  296.  b.  marg.  pi.  24.  cites  Hill.  19  EViz.  C  B. 
MostIn's  Case,  where  the  LJ.  Trea/urer  and  Barons  dfthe  Ex^ 
chequer  commanded  the  Warden  of  the  Fleet  to  let  out  the  prifonsr^ 
It  was  adjudged  that  Moftin  fhould  recover  againft  the  warden, 
and  it  was  rilled  alfo,  that  if  at  any  day  after  term  the  ^juarden 
%rougbt  tbeprifoner  before'tbem  that  it  is  an  efcape; 

12.  Defendant  brought  an  ^tcainl  to  reverfe  the  judgment,  and  * 
the  fudges  hailed  him  to  projecute  the  attaint  cum  eiledlu.  Hut  the 
lailwas  not  entered  of  record  \  and  in  debt  agaiilft  the  m^rfhal  for 

an  efcape  J4jdgment  was  for  ^he  defendant.     Cro;  E.  5*  pi.  4. 
Pafch.  24  Eliz.  B.  R.  Vaft  v.  Gawdy. 

13.  A6tioh  againft  the  Jheriffs  of  London  for  difcharging  one  who  lEafc  againft 
wat  arrejled  cothxng  to  defend  a  fuit  depending  there »     it  was  hdd  ^*\^^^"^ 
that  the  Court  cannot  difcharge  one  arrefled,  except  he  be  ar-  cfcape,^wha 
telled  in  the  face  of  the  Court.     Brownl.  15.  Hill.  1 7  Jac.  pleaded  that 
Wilfon  V.  London  Sheriffs.  *^«  «*^^'J««* 

•   ^  ...  ^  a  writ  of 

^▼ilcge  from  (he  Marfajs  of  Niewcaftk*  reciting  that  he  was  a  jufjtice  of  peace,  and  cuflos  rocu^* 
lorUm  of  that  cpunty*  and  that  the  prifoner  was  convened  before  the  jullices  at  their  leilions,  and 
1>7  the  law  ought  not  to  be  molefted  eundo  Be  redeundo  during  tjie  time  he  had  any  caufe  there 
dependixig,  and  commanded  the  (beriflfto  difmifs  him,  which  he  did  accordingly;  and  upondemurrrr 
this  feemed  an  ill  plea*  for  the  fuftices  cannot  caufe  a  perfon  arrefted  to  be  difmiiTed.     Rjym.  i6  & 

17  Car.  %.  B.  R.  Clerk  v.  Moiineux. ■  Sid.  269.  pi.    22.  S.  C.  the  Court  doubted  c«n  the 

/ea»d  motioDy  whether  the  ]^rivilege  (hould  extend  to  fuch  inferior  Courts*  or  only  to  the  Courts 
2tcre;   whereupon  tJie  defendant  oflfered  to  waive  his  pl^a  and  to  plead  not  guilty.  "  '    Lev^ 

159.  S.  C.  Windham  and  TwiiHen  inclined  that  the  privilege  ought  to  be  allowed,  otherwife  the 
Vi^oefs  of  the  King  would  reiftain  undoXto.  Biit  per  Keeling  the  jliftices  of  peace  Canndt  gtint  a 
liabeas  corpm  ;  &  Hdjomatur. 

14.  If  J.  S.  IS  in  execution  and  a  hiibeai  cbYpus  ad  teftificandum 
is  Hre&edto  the  gaoler  where  J.  S,  is  in  ciiftody  to  bring  him  (who 
is  his  prifoner)  to  he  an  evidence  \  if  the  gaoler  by  virtue  thereof 
brings  the  prifoner,  it  is  an  efcape  5  faid  by  Twifden  J.  to  have 
been  adjudged  by  all  the  Judges,  Sid.  13.  Mich.  12  C^r.  2. 
Fitz  Jeffcrv'^5  Cafe.  ^ 

15.  In  debt  6n  a  judgment  the  defendant //iPi?^^//  that  he  was  [     83    ] 
taken  on  a  capitis  and  committed  to  the  marlhal  in  execution^  a  Mod- 214. 
where  he  Vizsfor  more  th&n  ayear^  and  afterwards  endeavoured  to  find  ^  ^^  ^^ 
ihe  plaintiff  by  all  the  ways  he  could  that  he  might  fatisjy  the  plaintiff  Riu^shrd 
his  money  f  but  that  the  plaintiff  concealing  himfelfpurpofely  to  detain  held  this 
tbe  defendant  in  prifon^  he  paid  it  to  the  marjhd  to  the  ufe  of  the  ^l^^^'l  "'^ 
plaintiffs  whereupon  the  marflial  let  him  go  at  largei  The  plain-  tothe^aia- 
tiff  replied  thdt  be  was  comTjidrant  at  Wefttninfteri  and  that  the  de-  ^^:  *»u^ 
fendant  well  knew  it.     The  Court  held  the  pica  not  good.^    And  ^'^'^  J*  ^ 
judgment  for  the  plaintiflF.     2  Jo.  97>  Mich.  29  Car.  2.   B.  R.  2**Le?.  aoj. 
TaOer  V.  Baker.  Taylor  v. 

Bekon,  S.C« 
4pd  the  plea  adjudged  to  he  il!;*  r  Jo.  q8.  at  the  end  of  the  principal  cafei  the  Court  held  that 

liyi  cafe  diffcrefl  much  from  that  of  payment  to  the  (heriff*  on  a  iieri  facias,  for  there  he  is  com« 
sMaded  to  Icrj  the  money  of  the  goods  of  the  defendaat  by  the  King's  writ,  but  no  fuch  authority  is 
fki|»  to  Uit  BUiDttU'-^**-'See  titi  Sheriff  (F)i 

H  %  16.  Preadent 


S8  aEfcape. 

falnJliT^'  '^'  ^'■'^^^"^  #«'  of  plaintiff' mil  cxcufc  cfcape,  but  fubfe- 
tWc  Jheriff  fl^C'^'  affent  will  not  make  it  an  efcape  with  afient  of  the  plaintiiT, 
that  the  pri-  and  therefore  he  has  cither  remedy  againft  the  (herifF,  or  may 
^o"at'i?^"***  retake  the  party,  i  Salk.  271.  pU  1.  Mich.  4  W.  &  M-  in 
TO^  g"^    B.  R.  Scott  V.  Peacock. 

plea  io  debt 

brought  againft  the  (heriff,  though  it  was  urged  that  he  (ho&ld  plead  it  by  way  of  fjcence.  GolAfk, 
li.  pi.  10.  Hill.  90  tlis.  Cunney  v.  Harrington,**  Dilchargeof  one  in  execution  may  be  by 

parol  only.  As  whrrc  J.  S.  is  in  execution  at  my  fuit  in  Che  cuftody  ot  the  gaoler,  and  I  bid  thit 
gaoler  let  him  go  at  Urge  out  of  tiie  prifon,  it  is  a  good  difcharge.  Brown's  Anal.  29. 

17.  A  ju/lsce  ofpeaci  did  by  virtue  of  the  ftat.  of  22  &  23 
Car.  2.  cap.  20.  aifchargi  aprijoner  who  was  in  cuftedyfor  lOoL 
though  the  difcharge  was  illegal,  yet  upon  an  efcape  brought 
againft  thi  Jberiff  in  C.  E.  he  was  excuftd^  becanfe  thi  fujlice  cf  * 
peace  had  a  jurtfdicfion  and  authority  by  thi  JlatuU  t«  difcharge  m 
prifoner  in  fuch  manner  as  is  therein  direGed^  and  though  he  had 
exceeded  his  power^  yet  the  Jheriff'ts  not  to  he  punijhedk  4  Mod.  . 
353.  Mich.  6  W.  &  M.  Arg.  cites  Sir  Tho.  Orby's  Cafe,  wha 
was  Sheriff  of  Lincoln. 

)8.  8  y  9  /if.  3.  cap.  27./  6.     No  TC-tzkin^  Jiall  be  given  in 
evidence  in  aJfien  of  efcape^  unlefs  fpecialty  pleaded^  and  oath  that 
fuch  efcape  was  without  the  gaoler* s  confent^  and  gives  500  /•  for* 
feiturefor  falfe  oath. 
lutw.  582.        '  9*  ^^^^  w^s  brought  by  the  plaintiff' executor  of  A.  agalnji  the 
587.  S.c.     defendant  as  executor  of  B,  formerly  Jheriff  of  i\i^  county  of  D. 
adjudged  per  Upon  nil  debet  pleaded,  the  jury  found  z  fpecial  verdid,  viz. 
am."*    **"    That  A.  recovered  a  judgment  againft  F.  andfued  a  capias  adfntis^ 
faciendum  directed  to  B.  then  &eriiF  &c.  which  writ  of  capias  ad 
fatisfaciendum  was  executed  by  the  under-Jheriff^  and  F.  being  in 
cuflody  affigned  a  term  for  years  to  the  under-Jheriff  in  fatisfaSfion  of 
the  money  recovered  by  the  judgment y  and  to  be  dijcharged  out  of  exe^ 
cution  \  and  this  afftgnment  was  to  be  void  upon  payment  of  the 
money  recovered  by  the  judgment  at  a  day  after  the  office  ofB.  to  be 
fheriff  Jhould  determine ;  and  upon  this  F.  was  djjcharged  out  of 
execution,  and  at  the  day  &c.  he  paid  the  money  to  the  under^ 
fheriff \  but  the  under-Jheriff  did  not  pay  the  faid  money  to  A.     B. 
diedj  and  A.  died;  and  the  plaintiff  as  executor  of  A.  brought 
'  .         this  a£lion  againft  the  defendant,  and  it  wasadjudged  that  it  did 
not  lie ;  becaufe  the  releafe  gf  F.  out  of  cuftody  was  an  efcape  in 
the  flieriff,  and  the  receipt  of  the  money  afterwards  could  not 
purge  it.     Ex  relatione   M'ri  Place.     Ld.   Raym.  Rep.  399, 
Mich.  10  W.  3.  C.  B.  Langton  v.  WalHs. 
C    ^9    3       20.  If  the  plaintiff  orders  the  Jberiffto  let  a  man  who  is  in  exe^ 
*  iTrini-'d     ^«''^'»  ^^  his  fuit  to  go  at  large^  and  he  does  fo  accordingly;  it  is 
iT being tti'    a  good  bar  in  debt  for  the  efcape;  Arg.  cites  Dalt.  77.  and  3 
*.vety  diife.  Bulft.  98.  •  Blamforjd  V.  Blamford,  that  if  in  fuch  cafe  the 
luVuftlJIlw  fccriff  refufcs  to  let  him  go  at  large,  an  aftion  of  falfe  imprifon- 
be  the  very    mcnt  lics  iigainft  him  5  and  there  the  Ld.  Coke  favs,  That  the 
preceding      fheriff  rs  bound  to  take  notice  of  the  plaintiff;  andf cites  2  Cro, 
CaieofWi-  ^^g    WiTHER^  V.    Henly  to  the  fame  purppfe.     Arg.   Ld. 
H^if*       Raym.  555.  I'afch.  12  W.  3.  in  Cafe  of  the  King  v.  Toler. 

a     If 


21,  If  the  Court  grants  an  erroneous  execution^  yet  that  tusH    - 
not  excufe  the  Jbsrtffvihziz  there  is  eicape.     Brown's  Anal.  29. 

(E)  Taking  upon  Frefli  Suit,  and  what  fhall  be  faid 

Frcfli  Suit. 

[f.  TF  a  man  in  execution  efcapes  without  the  ajfent  of  the  gaoler^  '^  one  ia 
•*  and  the  gaoler  makes  frefli  fuit  after  him,  and  retakes  him  •**^"'*«" 
h^ore any  a^ion  brought  againji  him  by  theparty^  this  (hall  CXCufc  ^olTnd*' 
him  againft  the  party  to  whom  the  party  was  in  execution.]  //>/  into  an^ 

nd  h  ektre  tttaktn  vfonfrijb  fu'iu  ooCwithftanding  it  roay  be  faid  that  the  ihcriflT  cannot  have  the 
cttibdy  of  him  in  another  county,  he  having  no  authority  there,  yet  becauftC  that  lie  did  aU  that  he 
<oulddo,  and  by  this  Irefti  fuit  retook  him,  and  this  before  any  adtion  brought,  the  Judges  will  ad« 

jodge  this  &•  efcape.     \  Rep.  44.  b.  in  Boyton's  Cafe. Barnard.  Rep.  in  B.  R.  3  ^c.  Trin.  3 

(^.  2.  in  the  Cafe  of  Stomzhousi  y«  Mal  l  1  ns,  the  Court  faid  that  it  had  been  fo  onen  relbU 
Kd  chat  the  retalcing  muft  be  before  the  adion  brought,  that  they  would  not  enter  into  any  argument  of 
tlut  point  now. 

[2.  But  in  the  faid  cafe,  if  the  party  at  whofe  fuit  he  was  in 
execution  brings   his  a£lion  againft  him  for  the  efcape,   and 
after  a^ion  brought  the Jheriff retakes  him  upon  frejh fuit ^  that  this  ^  °'    ^^' » 
(hall  not  be  any  bar  of  the  adtion  well  attached  before,  Mich.  jo.  144.  pu 
2  Car.  adjudged  upon  a  fpecial  demurrer  between  Harvey  and  2*  s.  c.  u. 
SirG.  ReyneU.    The  which  Intratur  Tr.  2  Car.  B.R.   Rot.  fi^N^*'^" 
"79-3    '  9h^c' 

kS.V.  and 
the  retaking  was  held  to  be  too  late  though  it  was  before  plea  pleaded,  and  judgment  for  the  plaintifiw 

— -Lat.  2oe.  S.  C.  ic  S.  P.  held  accordingly  per  tot.  Cur.  and  judgment  for  the  plaintiff-     ■ 

Gedb.  4n.pI.  497*  Harley  v.  Reynolds,  S.  C.  adjudged.— J2  Mod.  31.  Mich.  4  W.&  M.  Ball 
V.  Bri^  S.  P.  tboufih  the  reuking  was  the  fame  day,  and  cites  Jo.  145.  '  The  gaoler  may  not 

retake  the  prifoaer  as  to  be  in  execution  again  for  the  plainciflf,  but  only  for  bh  ivtn  indtmnity, 
Goldlb.  iSo.  pi.  114.  Pafch.  36  Eliz.  Anon, 

[3.  If  a  prifoner  efcgpes  out  of  prifon  by  negligence  of  the  keeper^  Seetit.TriaI 
and  is  ahfentfor  a  day  and  a  nighty  and  the  keeper  knows  not  of  itj  ^c  \^^'^^ 
bat  after  when  be  has  notice  of  it  he  tnakes  frefh  fuit  after  him,  and  notes  there. 
retaices  him,  this  is  a  frefh  fuit  to  excufe  him.     Mich.  lo  Car. 
B,  R.  between  Hinton  and  Sir  J.  Lenthall  adjudged  per  Cur. 
upon  evidence  at  the  bar,  where  the  iflue  was,  whether  he  im* 
mediately  after  the  efcape  made  frefli  fuit ;  and  per  Cur.  ruled 
that  this  fpecial  matter  was  good  proof  of  the  ifliie,  fcilicet,  that 
he  made  the  frefli  fuit  according  to  the  iflue.     Intratur  Tr. 
10  Car.  B.  R.  Rot.  627.  P.  11  Car.  B.  R.  between  Elton  and 
Sir  y,  Lenthall^  in  debt  upon  an  efcape,  fuch  iflue  being  joined 
and  evidence  given  that 'the  prifoner  efcaped  at  nine  of  the  clock  of 
the  nightj  and  the  next  day  immediately  after  notice,  fcilicet,  at  five 
o'clock  the  next  morning  frefh  purfuit  was  made^  and  upon  this  the 
prllbncr  taken,  and  per  Cuh  this  was  ^  frefh  fuit  within  the  ijfue.]     I    QO    2 

[4.  If  a  prifoner  in  execution  efcapes  by  negligence  of  the  keeper^  See  pi.  * 
though  he  be  taken  upon  frefh  fuit  after  an  aHion  brought  againji  ^^l\^^  ^' 
tbt  fieri fiox  this  efcape,  by  which  he  is  in  execution  again,  yet  ^r^^^^  ,herc. 

H  3  this 


9P  ttcapt, 

--And  fee     this  ft  all.  not  c^cufc  the  keeper,  hvt  the  plainriflFihaH  recover 

C^cTnYn     ^g^i"^  •^>^"v    Mich.  13  Car.  B.  R.  between  Bur/ord  plaintiff 

pl.  7, 8.        (fgoiri/i  Some  and  G^ier  iherifis  of  Middlefex,  adjudged  upon  a 

demurrer  in  an  aSion  of  debt  againft  them  for  the  cfcape,     In- 

atur  Tr.  13  Car,  Rot.  1107.]) 

5.  A  feme  in  prifon  in  a  caflU  leaped  over  the  caflle  wa/i  into  the 
ditch  of  the  fold  caJlU^  and  the  warden  of  the  caftlc  levied  the  cry 
and  retook  her,  and  yet  it  was  adjudged  an  efcape.  Br.  Efcape, 
pl.  14.  cites'Itip.  Cane.  6  £.  2. 

6.  A  man  made  attachment  in  one  county^  and  the  portj  refcued 
it^  a  fid  went  with  it  into  another  county^  and  the  officer- frejhly  ptir-^ 

fued  and  retook  ttj  and  well  per  Cur.  therefore  it  feems  that  the 

fame  law  is  of  a  prifoner,  as  long  as  the  officer  frefhly  purfues 

and  retakes^  it   is  no  efcape,  though  it  be  in  a  foreign  county m 

Br.  Efcape,  pi.  4.  cites  33  H.  6.  %. 

jKep.  52.         7,  If  plaintiff  recovers  againft  the  flberiff,  the  (berifF  after  this 

^;  ^|C^f^    cannot  retake  the  prifoner,  but  is  chafed  to  his  adiion  on  the 

$.  C.rtfolv!  cafe.  And  itiecms  he  ought  to  retake  him  before  the  t^um  of  the 

ed  that  the    writ.    Mo.  66o.  pl.  9C2.  Mich.  34  &  35  lili^t.  B.  R.  in  Cafe 

ihcriflfmay    of  Grills  v.JRidg Way. 

reuin  and  o       j 

detain  after 

»^ion  brought  againft  him.-'— Show.  70.  Mich,  i  W.  &  M.  itwasfaid  per  Cur.  that  the  refoIutioQ 

in  Ridgcway's  Cafe  3  Rep.  52.  that  the  iheriff  may  retake  ^nd  deuin»  though  fopofititrely  laiddowii 

there>  is  not  in  Poph.  Rep.  42.  and  in  Mo,  660.  it  the  clear  contrary  delivered  for  law. 

Mo.  660  pl.  8.  In  debt  againft  the  (berifF  of  Devon  for  fuflering  C.  in 
^^.Rid'wa  execution  at  S,  to  efcape  in  London^  The  defendant  pleaded  in  bar 
S.C.&^S.  p!  'that  C.  was  in  his  cujiody  in  execution  until  he  broke  the  prifon  at  S. 
acreed  as  to  agairifi  the  will  of  the  defendant^  andefcaped ;  upon  which  he  made 
Stlfcw  frefh  purfuity  and  retook  him  at  S.  The  plaintiff  by  proteftation 
and  thaTthe  that  the  defendant  did  not  make  frelh  fuit,  pleaded,  that  after  the 
aucient  pre-  efcapc,  and  before  he  retook  him,  be  fuffered  him  to  be  a  whole 
'M^o^le^d  day  and  night  out  of  his  view  at  London.  Upon  demurrer  it 
frcft  fmt**  was  agreed  per  tot.  Cur.  that  though  he  wqs  out  offtght^  yet  if  be 
within  the  is  retaken  upon  a  fre/h  purfuity  he  jhall  be  in  execution  at  the  fuit 
onrVrdh  ^^*^  plaintiffs  and  that  if  he  fly  into  another  county,  the  (berifF 
fu"it!— Cro.  may  retake  him  there  upon  a  frefh  purfuit,  bec.iufe  the  efcape  was 
>:.  4  '9-  pl-  of  his  own  wrong>  of  which  he  (hall  never  take  advantage ;  and  the 
lld^'r^*^  plaintiff  not  denying  the  frefh  purfiiit  but  by  proteftation  has  re- 
S.c  &*S.  P.  lied  only  upon  the  matter  of  the  being  out  of  his  view,  fo  the  cf- 
as  to  the  cape  at  London  not  anfwered,  the  Court  will  not  intend  othe^ 
^'rwd"*'But  "^^^^^^  ^^^^  ^^  h'mfclf  has  (hewn  ;  but  had  the'plaintiff  demurre4 
^^^^Itflt  L  upon  the  bar  he  ihould  have  had  judgment.  3  Kep.  52.  Pafch.  36 
U  retaken     Lliz.  B.  R.  Rigcway's  Cafc. 

the  fariy 

hringi  bisaSihH  of  itht^  then  the  retaking  of  him  mfter^tmrds  Jhali  not  avoid  the  pUintijf*t  n3i99^ 
although  the  retaking  is  upon  frefli  fuit.— S.  P.  as  to  the  bringtng  an  action  agai>.}l  thegSK>kr  before 
the  retaking  the  prifoner,  that  now  the  gaoler  cannot  retake  him  fo  as  to  he  in  execution  for  the  plain, 
tiff  again,  but  only  for  his  own  indemnity;  and  Popham  compared  it  to  wafte,  which  if  repaired 
before  action  brought  the  party  (hall  not  have  adion.— GouJdlh.  180.  pl.  114.  feemt  to  be  S.  C* 
—Poph.  41-  S,  C.  accordingly.— ^S.  C.  cited  Jo.  145.  pl.  a. 

9.  The  defendant  being  in  execution  in  Norfoll^. brought 

h|s 


iiis  bahat  cmrpus  U  com  he/ore  a  judge  at  thi  Lent  qffties^   and  ep-    * 
cafedto  London^  and  in  Eafter  term  following  was  retaken,  and 
thereupon  he  brought  an  aSion  of  falfe  imprifonment  againft  ^he    , 
taililF;  but  the  Court  he}d}  that  the  re-iaking  on  a frejh  purfult  [    91    ] 
Mia$  gg^y  though  he  had  not  ^alccn  him  at  the  end  of  the  year, 
if  inquiry  were  made  after  him.    Godb,  177*  pi- 247.    Mich. 
8  Jac.  C.  B.  Stone's  Cafe. 

10.  Judgment  againfl  hufband  and  %v!fe^  and  (he  was  taken  ifi 
iXicution,  The  plainttfF  brought  debt  againft  the  marfial^  for  that 
hejuffered  her  to  go  at  large^  his  debt  not  being  fatisfied,  who 
pleaded  that  Jhe  broke  the  prifcn^  and  he  took  her  in  frejh  purfuit^ 
and  now  bath  her  in  execution 'y  adjudged  no  good  plea,  becaufe 
tjic  plaintiff  had  alleged  tnat  the  defendant  v(fluntarUy  fuffered  her 
to  goat  largey  which  was  not  anfwered  or  tr^verfej,  and  if  fp, 
then  he  cannot  retake  her.  Cro.  J.  657.  pi.  8.  Hill.  20  Jac. 
%  R.  Whiting  V.  Sir  Geo,  Reynell. 

11.  Voluntary  efcape  by  the  gaoler  without  affent  of  the  plain-  Sid.330.pl. 
tiffjball  not  prejudice  the  plaintiffs  but  that  he  may  bring  a  new  \^^  ^^(^^ 
execution  J    adjud^^ed.     Lev.  211.  Fafch.   i^  Car.  2.  in  B.  R.  cannot  re. 
Alanfon  v.  Butler-  tike  him, 

but  the  ptr- 
tf  may,  becaufe  Mherwifc  by  the  4eatb  or  infufRctency  of  the  iherif*  or  other  ofilc^  who  had  the 
faftody  of  the  prifoner,  he  may  be  without  remedy. 

In  cafe  of  ^atCczfC ag^uiftjl  toe  ^olll  of  tbt  fhtriff^  either  plainriff*  or  (heriff  may  retakn  but  on. 
tkxpt  Vfith  con/ent  ./  rhg  gao/tr  the  fzrty  bts  only  remedy  to  take,  not  the  (henlf;  if  with  r«M- 
JtMt  .f  the  fiaint'if^  then  neither  pUintiff  nor  IhenfT  can  retake  hiin«  though  th^  debt  be  uofatif- 

ficd.     *-how.  177.  cites  AUnfon  v-  Butler*  and  fays  it  is  true  ^aw  and  fettled. 2  Mod.  i  ?6. 

Mich.  Car  3.  C.  B.  Baifet  ▼.  Salter,  S.  P.  and  the  C^urt  would  not  fuffer  it  to  be  argued  becaufe 
ichad  been  lately  fettled  that  it  was  at  the  plaintiff's  election  to  do  either,  and  upon  a  writ  of  error 
bnqghc  in  the  Eiche^uer  Chamber  the  Judges  there  were  of  the  fame  opinion  ;  buf  fays,  that  in  tht 

Ld.  QL  J.  Vau^han's  ttme  the  Court  of  C.  B.  wcredivided,  but  it  is  fince  fettled. Freem.  I^ep. 

t\i.  pi.  20.  S.  C.  it  S.  P.  held  clearly  by  the  whole  ^ourt,  and  cites  it  lately  refolved  accordingly 
iathe  Ctfc  of  Crtace  tr,  King. 

!!•  If  there  be  a  voluntary  efcape  in  the  officer  who  takes  the 
party  again  in  execution,  (which  he  ought  not  to  do^  yet  the 
plaintiff  may  have  him  in  execution  if  he  will  \^  per  Holt  Ch.  J. 
Comb.  396.  Mich.  8  VV.  3.  B.  R.  Ettrick  v.  Brewell. 


^E,  2)     In  what  Cafes  the  Pcrfon  may  bp  retaken 

without  Frefti  Suit. 

Efcape- Warrant  &c, 

|.  8  £sr  9  /in  3,  iF  any  prisoner  committed  in  execution  to  either 
a6./  7.  "^  or  any  of  the  prifons  Jhall  efcape  by  any  means 
whatever^  the  creditor  at  whojefuit  he  is  charged  in  execution  may 
retake  fuch  prijoner  by  a  new  capias  or  ca.  fa.  or  Juejorth'any  other 
fdnd  (f  execution  on  the  judgtnent  as  if  fuch  prifoner  had  never  been 
ttiken  in  exfcutionf    . 

ff  4  9.   X  yf»n. 
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A.  wascom-  1.  i  Jnfi*  Jlat.  2.  cap%  6,  yi  I.  If  awf  perfin  committed^  ren^ 
nitced  by  ^^^.^^  ^^  charged  in  cuftody  in  the  ^een*f  Bench  or  FUtt^  lA  ixe» 
for  a  coH^  cutioHy  or  on  mejne  pracefs  or  contempt^  Jhall  go  at  large^  upon  oath 
tempt  in  Ttf.  thereof  in  writing  before  a  judge  of  that  Court  where  the  affion^judg'^ 
€Ming  mno.  ^^^^  ^^  execution  were^  or  where  the  party  was  committed  or  charged^ 
Ld.ChanceU  fuch'd  judge  IS  required  to  grant  one  or  more  warrants^  rectttng  tot 
/0/*jwarrant;  a£iion^  execution^  or  contempt^  with  which  fucb  perfonjtood  chargeel^ 
'LTA^^not  ^^^^^  warrants  Jhall  be  in  force  in  all  places  tn  England^  JValeSj 
being  him-  and  tffum  of  Berwick^  dire&edto  all  Jheriffsy  mayor s^  bailiffs^  con-- 
fdf  com.  Jlables  l:Sc.  in  their  refpeElive  precin^s^  to  retake  and  commit  fucb 
r  ^2  ]  perfon  efcapedi  to  the  common  gaol  of  the  county  where  retaken^  there 
snitted,  but  to  remain  without  hail  or  removat^  until  fatisfa&ion  be  made  of  the 
oniyaflifting  debt^  or  difcharged  by  due  coutje  of  the  law. 

another  who 

vrat  committed  WIS  not  within  the  ftatute,  fo  at  that  an  efcape  warrant  would  lie  againft  him,  thougli 

it  lay  againft  the  petiba.refcued  by  him.    Wms's  Rep.  439.  Trin.  1718.  in  B.  R.  Pain't  Cafe. 

3.  The  defendant  being  in  cuftody  upon  mefne  proccfs  cf- 
caped,  and  was  retaken  upon  an  efcape-warrant,  by  virtue  of'  the 
.flat,  1  Ann.  cap.  6.  and  B.  R.  was  moved,  that  upon  bringing 
the  money  into  Court  he  might  be  difcharged,  but  the  Court 
faid  they  could  not  do  it,  6  Mod.  21  •  Mich.  2  Ann.  B.  R« 
Hetherfhall  v.  Bowes. 

4.  7  he  plaintiff  in  debt  on  a  bond  to  come  to  an  a. count  had  been 
aprifoner  in  the  Fleet  and  efcap^J  was  retaken  upon  an  efeepe^weX'^ 
rant^  according  to  the  late  a<Si  cf  parliament,  and    ommitted^  /», 
Newgate^  and  upon  affidavit  made  that  nothing  was  due^  and  the 
plaintiff  by  being  in  rfewgate  being  difabled  from  coming  before  4 

\  jftdge  to  Jhew  bis  caufe  of  a^ion^  and  that  difability  coming  from 

his  own  wrongs  viz.  his  efcape,  the  Court  ordered  common  bail^ 

but  if  he  had  not  efcaped  he  might  have  got  out  by  a  day-rule.' 

6  Mod.  63.  Mich.  2  Ann.  B.  R.   Cotton  v.  Martin. 

%  Saik.626.       5.  A  prifrtner  efcaped  and  was  retaken  on  a  Sunday  ^virtue  of 

P^-J-  ^-  ^-    a  judge's  warranty  called  an  efcape-warrant.     The  queftion  wa«, 

ingiy^and  '  whether  this  taking  was  fuch  fervice  of  procefs  as  was  againft 

that  the        the  a£l  of  29  Car.  2.  cap.  7.    Per  tot  Cur.  this  is  a  talcing  ia 

Srii  Vn*     nature  of  a  frefti  purfuit,  and  is  no  original  proccfs,  and  the  gaoler 

iheoirTOm-  or  party  might  have  taken  him  upon  a  frefli  purfuit  on  a  Sunday 

mitment       before  this  ftatute*   6  Mod.  95.  Hill.  2  Ann.  B.  Rt   Purker  v« 

eontinaed        j^Jq^^^ 

down. 

3  Salk.  148,  ^ 

149.  pi.  I .  Moor's  Cafe  S.  C.  b  S.  P.  held  accordingly. a  Ld.  Raym.  Rep.  1028.  S.  C.  held  that 

thit  rcuking  is  not  within  the  meaning  of  the  ftatvte  29  Car.  s.  and  that  he  might  have  been  re« 
taken  00  a  Sunday  without  a  warrant.  ■    ■  6  Mod.  3  Salk.  and  Ld.  Raym.  Rep.  fays  that  it  waa 

heU  othenvife  io  C  B.  and  the  two  laft  books  fay  that  the  Barons  of  the  Eichequer  weic  equally 
divided.  ■  *  And  Ld.  Raym.  Rep.  fays  that  the  likemodop  was  made  before  in  tliefaiiie  tecpn  i^ 
B.  R,  and  the  Couit  wti  then  of  the  fame  mind. 

6.  A  prifoner  in  the  King*8  Bench  efcaped  and  was  retaken  upm 
em  ^tape-warrant  purjuant  to  the  late  aR  by  perfons  of  wb»m  none  was 
4n  offcer  as  the  a&direHi,  The  fheriflFwas  ordered  to  return  thp 
warrant,  who  returned  it  thus,  (viz.)  that  he  was  brought  to  bioi 
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In  cuffodyof  one  R.  and  others  to  him  unknown,  by  virtve  of  the 
wananC  o(c.  and  that  he  detained  him  in  cuftody  juxta  exigen* 
tiam  warrant!  pTxd\&\  It  was  moved  that  this  new  ad  being 
in  aid  of  the  execution  of  juftice,  for  that  reafon  ought  to  be  fa-^ 
vourably  extended ;  but  per  Holt  Ch.  J.  the  party  being  brought 
to  the  iheriiFby  a  warrant  UUgally  txecutid^  it  is  as  if  there  had 
been  no  warrant  at  all,  and  therefore  he  cannot  detain  hitn^  efpe-r 
daily  fmce  it  doth  not  appear  that  any  of  the  perfons  who  brought 
him  was  a  conitable^  or  other  officer  of  the  peace,  or  affirmed 
himfelf  to  be  fo,  for  it  is  from  fuch  only  that  the  (herifF  is  to  re* 
ceive  him,  and  from  no  other.  Afterwards  the  return  being  filed 
the  Court  adjudged  it  infufficient,  and  granted  an  hab.  corp.  to 
bring  the  pnfoner  back  to  the  King's  Bench  Prifon.  6  Mod. 
154.  Pafch.  3  Ann.  I).  R.  Rich  v.  Doughty. 

7.  One  was  taken  up  by  the  defendant  on  an  efcape^warrant  about 
eight  in  the  mornings  and  long  before  the  Court  fate  ;  on  a  motion 
for  an  attachment  it  was  infifted  that  he  could  not  have  a  day- 
rule  at  that  time  ;  but  this  was  ove^-ruled  ;  becaufe  in  this  Cafe 
there  (hail  be  nofra£kion  of  a  day,  and  the  opinion  of  the  late  Ch* 
J.  Holt  was  now  mentioned,  (viz.)  That  where  a  perfon  is  taken 

upon  an  efcape-warrant,  who  had  obtained  a  rule  for  that  day,  T    03    1 

that  die  profecutor  (hall  be  committed  s  and  that  it  was  fufficient 

if  the  party  had  delivered  his  name  in  writing  to  the  clerk  the 

sight  before  the  day  he  moved  for  a  day-rule,  as  foon  as  the 

Court  fliould  fit ;  but  it  appearing  in  the  principal  cale.  chat  the 

day-rule  was  obtained  after  the  party  was  taken  upon  the  efcape^ 

warrant,  on  purpofe  to  avoid  the  commitment  by  virtue  of  that 

warranty  and  that  his  name  was  not  delivered  to  the  clerk  the 

night  before,  but  a  little  time  before  the  Court  fate,  it  was  ruled, 

that  hefhould  continue  in  cuftody.     8  Mod.  80,  81.  Trin.  8 

Geo.  Wilkinfon  v.  Matthews. 

8.  Defendant  had  been  a  prifoner  in  Woodftreet  Compter  in 

1732,  upon  mefneproccfs  at  the  fuit  of  Brown,  plaintifF'*  inteftate, 

and  being  at  that  time  a  ferjeant  at  mace,  the  keeper  of  the  Compter 

Juffered  him  to  have  the  liberty  of  the  gate^  (as  it  is  called)  that  is, 

to  have  his  liberty  upon  promtfe  to  return  into  cuftody  whenever 
toiled  upon  by  the  keeper  \  the  laid  aAion  having  never  been  dif. 
chargfd  upon  the  books  of  the  Compter,  and  Urown  in  bis  life- 
time having  obtained  judgment,  the  plaintiffs  revived  the  fame 
by  fcire  facias,  and  having  obtained  an  award  of  execution,  charged 
oe  defendant  (ftill  a  prifoner  on  the  books)  with  a  capias  ad 
fettsfacicndum  as  a  prifoner  in  cuftody  of  the  (herifps  of  London, 
whereupon  the  keeper  of  the  Compter  endeavoured  to  perfuade 
the  defendant  to  return  into  cuftody,  which  he  refufing,  the 
keqier  on  Sunday  Nov.  9th  retook  the  defendant  at  George's  Cof- 
fee-hoiife,Templ9  Bar,  without  any  warranty  and  defendant  moved 
againft  the  keeper  to  be  difcharged,  infifting  that  as  the  efcape 
^s  Toluiitaryy  the  keeper  could  not  retake  him,  and  alfo  in- ' 
fitting,  that  the  debt  was  paid  to  Brown  in  his  life-time.  The 
Ib^P^r,  on  fliewisv  ^oufei  could  not  conuovert  the  fir  ft  thing 
5  infifted 
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tnfifted  en,  viz.  that  the  tfcape  was  voluntary^  and  as  to  payment 
of  the  debt,  that  was  out  of  his  knowledge  ;  Brown's  a<%on  ne- 
ver was  difcharged  from  the  books,  and  the  plaintiffs  were  not 
parties  to  this  motion,  but  there  had  been  a  former  motron  this 
term  by  ^defendant  to  be  difcharged,  the  debt  being  paid ;  the 
plaintiffs  had  anfwered  that  fa£^,  and  (bewn  fuf&cient  caufe  to 
kee{)  him  in  cuftody.  I'he  efcape  on  all  hands  being  admitted 
to  be  voluntary,  Mr.  Juftice  Denton,  and  Mr.  Juftice  Fortefcuc, 
were  of  opinion  that  the  keeper  could  not  retake  the  defendant, 
and  that  he  ought  to  difcharge  him ;  had  the  efcape  been  real, 
the  keeper  might  have  retaken  defendant  on  a  Sunday,  and  is  not 
reftrained  by  the  ftatute  29  Car.  2.  Mr.  Juffice  Reeve  was  of 
|he  fame  opinion  in  point  of  law,  but  thought  it  too  much  for  the 
Court  to  relieve  defendant,  (who  appeared  to  have  zSted  at  leaff 
very  difhonourably  with  regard  to  the  keeper)  in  this  fummary 
way  upon  motion,  and  that  defendant  fhould  be  put  to  his  adion, 
or  an  audita  querela.  Defendr^nt  was  ordered  to  be  difcharged. 
Notes  in  C.  B.  264,  265.  Mich.  9  Geo.  2.  Featherftonehaugh| 
and  Wife  Adminiftrairix  of  Brown  v.  Atkinfon. 

9.  Aprifoner  in  B,  R>  charged  in  execution  there  was  tunud 
voir  to  the  FUet^  and  there  likewife  charged  in  execution  at  the 
fuit  of  the  fame  party,  and  on  the  30th  of  Jan.  laft  was  tahn  m 
amfcape^warrant  iigned  by  a  judge  of  B.  R.  He  tnjtftadon  adaj^ 
rule^  hut  on  fearcb  there  was  none  for  tl?at  day  ;  thereupon  as  be  wa^ 
carried  through  the  Old  Baily  towards  Newgate^  the  officers  of  the 
FUet  refcued  him.  It  was  held  upon  the  words  of  the  ftat.  i  Ann. 
cap*  6.  That  any  judge  of  the  Court  where  the  adion  wa^ 
brought  may  grant  an, efcape- warrant,  and  that  a  judge  of  C.  B. 
may  grant  it  though  the  prifoner  is  turned  over  and  charged  in 
execution  in  B.  R.  and  fo  vice  verfa;  and  as  to  the  entry  ofhii 
name  in  the  petition  for  a  day-rule^  xtfigntfies  tittle  unlefs  it  is  read  in 
E  9+  3  Court  y  and  therefore  an  attachment  was  granted  againft  the  rcf- 
cuers,  and^ruled  that  he  (hould  be  taken  out  of  the  Fleet  and  fent 
to  Newgate.  8  Mod^  240.  Pafch.  10  Gpo.  Tlip  King  v.  Dun- 
barr. 


(E.  3)     Remedy  againft  the  Efcaper,  the  Sheriff 

or  the  Gaoler. 

I.  TF  a  man  recovers  debt  or  damages  againji  one  who  is  in  prijh 
^  by  way  of  execution^  and  he  efcapesy  he  (hall  have  debt 
againft  the  gaoler  or  againft  him  ;  per  Skrene.  But  the  reporter 
iays  not  againft  the  prifoner  i  for  he  was  in  execution  before,  quod 
Dota  by  him  ^hat  this  fhall  be  execution  to  the  party,  though  he 
did  not  c\cA  it ;  and  if  it  be  awarded  after  judgment  that  be  be 
difmifted,  this  is  a  bar  of  execution,  quod  nota  ibidem  by  award* 
Br.  Executions,  pi.  33.  cites  ii  H.  4.  I2.  44,  45. 

2.  Where  a  man  v^hofe  body  is  in  execution  efcapes^  the  ps^- 

bas 


lias  no  fcmedy  but  againft  the  gaoler ;  per  omnes  in  B.  R«    Br, 
Efczpc,  pi.  12.  cites  14  H.  7.  iz. 

3. .  If  a  prifoner  in  execution  efcapes  with  the  pemujjim  of  the  gaoler 
the  execution  is  utterly  gone  and  extinguiined,  and  the  plaintiff 
at  whofe  fuit  he  was  taken  in  execution  ihall  never  refort  to  him 
who  efcapes,  but  fhall  bold  himfelf  to  the  gaoler  for  his  remedy  ; 
k^  iffttcb  prifiner  efcapes  of  his  own  wrong  without  the  privity  or 
cnfent  of  the  gaoler^  the  gaoler  may  well  take  him  again  for  his 
indemnity,  until  the  plaintifFhas  determined  his  eledion  whether 
he  will  have  his  remedy  againft  the  gaoler,  or  that  he  will  main* 
t^in  the  execution }  per  Curiam.  2  JLe.  119.  in  pi.  162.  Mich« 
29  &  30.  £llz.  B.  R.  in  Cafe  of  Phillips  v.  Stone,  6i^s  13  H. 
7.  J,  2. 

4.  The  hodf^  lands  and  goods  of  y.  S,  were  in  execution^  and 
the  body  efcaped^  yet  he  could  not  be  difcharged  of  the  reiidue  by 
audita  querela  ;  and  in  fuch  cafe  it  feems,  that  if  the  fheriff 
fufiers  the  body  to  efcape,  yet  the  dettee  cannot  have  a£iion  of  debt 
far  all  the  debt  againft  the  gaoler^  hut  an  a^ion  upon  the  cafe ;  for 
the  land  and  gocxls  which  is  fatisfa£lion  is  fuiEcient.  RolU  Rep. 
204.  in  {d.  6.  Trin.  13  Jac.  cites  it  as  Roade's  Cafe. 

5.  hfcin  facias  quare  executionem  habere  non  debet  would  lie 
agatnfl  one  that  made  a  voluntary  efcape^  and  there  is  no  reafon^ 
but  that  he  may  as  well  be  taken  by  the  party  again  without  a  fcirc 
fecxas^  for  tbe  party  has  an  intereji  in  the  body  of  the  pledge  until  his 
debt  fsfatis^edy  though  if  the  prifoner  (hould  bring  trefpafs  againft 
a  gaoler  that  detained  him  after  a  voluntary  efcape,  he  could  not 
defend  it  ;  the  mifchief  would  be  exceedmg  great  if  the  fheriiF 
&c.  might  at  his  pleafure  put  the  plaintifFto  an  adion  only  againft 
himfelf  s  for  this  laft  ^catiion  the  warden  of  the  Fleet  turned  as 
many  priibners  at  large  as  their  debts  came  to  80000 1.  and  ran 
away  himfelf  i  cited  per  Hale  Ch.  J.  Vent.  269.  as  held  per  tot. 
Cur.  9  Car.  in  Cafe  of  Roberts  v.  Trevilian. 

6.  Executor  brought  fci.fac.  on  a  judgment  in  debt  for  the  tejlator  Cart.  2 12* 
againft  tbe  defendant  quare  executionem  habere  non  debet,  "I'he  oe-  Pafch.  x% 
fendant  pleaded  that  he  was  taken  in  execution  by  ca.Ja.  upon  this  y^'  *-^'^- 
judgment  and  committed  to  tht  Fleets  and  that  the  warden  permitted  Allen  S.  C. 
bimtogdat  large^  and  demanded  judgment;  and  upon  demurrer  adjudged  for 
judgment  was  gi\en  for  the  pla  ntiff  as  to  this  point  per  tot  Cur.  [  ^5  } 
prseter  Vaughan,  who  tuiis  viribus  was  againft  the  judgment.  !is^'^*""j. 
a  Jo.  21.  Cafes  in  C.  B.  Allen  v.  Vinter.  edpir  Curr' 

Frecm.  Rep. 
a  1 3.  pi.  210.  ai  adjudged  in  C.  B.  and  affirmed  m  error  in  B.  R. 

7*  liofm  in  execution  efcape,  the  plamtiiFhas  his  elefiion  tofue 
iheriff'  upon  an  efcape,  or  clfe  the  defendant,  but  he  cannot  have 
a  capias  ag^in^l  the  defendant  without  afci.  fa.  12  Mod.  230. 
Mich.  10  Wf  3.  Anon. 


(F)    In 
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(F)     In  what  Cafes  the  ShcrifF  or  other  Ofiiccr 
fhall  be  charged  for  an  Efcape. 

T'ttzh-Barre,  [j.  TF  J-  recover  again/}  J.  S.  and  the  ftariff  tales  him  hefin 
S^'c?^"^***  ^^  **"*''  rf  execution  comes  to  hinij  and  fufftrs  him  to  go  at 

i47rf^>  he  is  not  chargeable  for  this,     i8  K.  3.  35.  b.] 
Cro.  J.  3.  []2.  If  A.  brings  zfcire  facias  againji  B,  upon  a  recognizance  in 

s.c.  inB.R.  Chancery,  and  hasjuagtmnt  againft  B.  and  after  it  is  entered  upon 
of  WeiYe™*  ^^^  record,  that  elegit  habere  executionem  per  fieri  faciasy  and  this  is 
▼. Cliffoid,  returnable* nihil^  and  then  it  is  entered  that  A.  profecutus  fiat  ^ 
Kut  adjonm-  writ  of  capias  againft  B.  upon  which  B.  is  taken  by  the  flieriff,  and 
^eiTTi.  ^^^^^  fufFered  to  efcape ;  in  this  cafe  no  adtion  lies  againft  the  (hertflF 
S.C.  reports  upon  this  efcape,  becaufe  there  is  not  any  award  af  the  capias  by  the 
it  held  by  Courty  but  is  taken  out  without  the  warrant,  and  no  capias  lies  upon  a 
here  but  **  recognizanceby  the  law,and  for  this  there  notbeing  any  awardof  the 
thatFcnner  caplas  (which  would  be  a  judgment  tho'  erroneous  if  there  had 
J.  hafitaTit.  been  fuch  award)  the  Jhgriff*  may  well  take  advantage  of  it^  Ad- 
TTs  C  ad-  j"^g^^  *"  *  w^^  of  error  in  the  Exchequer-Chamber  between  the 
judged  for  E.  of  Cumberland  and  Weaver.  IntraturP.  44  £1.  Rot.  453. 
tbepiaintifi:   g^  R.  and  the  judgment  in  B.  R.  rcverfed.l 


S3.   S.  C.  but  feemt  only  a  tranflation  of  Yelf.-v-* 
a  recognizance.     Mo.    274.    per   Clerk,    Cent,    and 


—Capiat  lies  at  conBon  law  to  cttcute 

Manwood    Ch.    B.      Unoll  v.    PafttD. 

-S.  P.  by  Manwood  Ch.  B.  much  inforced.     See  2  Le.  88.  in  Cafe  of  ^nell  r.  Pafton. 

Cio.    E.  576.  S.  P.  that  though  the  capias  was  erroneoully  awarded,  yet  the  party  beinf 

taken  by  force  thereof,  ir  is  a  good  execution  for  the  party  as  long  as  it  continues  unreTcsfed,  and  the 
ihcriffis  chargeable  for  the  eCcapc.     Conicrs  Sheriff  of  Durham's  Cafe.  '      S.  P.  Cro.  £.  707. 

in  Cafe  of  Leighton  v.  Garnon,  and  theiheriflT  (hall  not  difpuie  nor  take  ^vantage  of  this  errooe- 
eufnefsof  the  procefs,  admitting  it  to  be  fo;  for  it  was  a  good  warrant  to  him  to  take  him,  and 
iaife  imprironment  lies  not  againft  him»  and  by  their  alTent  the  plaintiff  had  judgment.  Cro.  E.  164, 
165.  Ogneli  V.  Pafton.— — ^ — So  where  a  ca.  fa.  was  fued  out  after  the  year,  and  the  (heriffto^ 
him.  and  lee  him  efcape.     Cro.  E.  1S8.  pi.  14.  Tiin.  32  Elix.  B.  R.  Buihc's  Cafe. 


#     ■  ^       ^ 

Fol.  810. 

% s^ ' 

Mar.  8.  pi. 
20.  Pafch. 
15  Car.  A- 
non.  S.  P. 
and  fcems 
to  be  S.  C. 

S.C. 

cited  by 
Powell  - 
(John)  J. 
Mich.  4  W. 
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i:  M.  2. 

l,utw.  1567. 
and  obferves 
that  the 
re4f«>n  of 
the  jiidj;- 
ment  in  this 
Cal'c  wasy 


[3.  In  an  a£l;ion  upon  the  cafe  in  B.  R.  againfl  an  officer  of  an 
inferior  Court  for  an  efcape»  if  the  plaintiff //^f/tfr^i  that  he  brought 
an  a£tion  againft  J.  S.  in  the  faid  inferior  Court  (as  in  Kingfton 
upon  Hull)  upon  an  obligation  made  at  Halifax  in  the  county  of 
York,  and  does  not  allege  it  to  be  within  the  jurifdiSHon  of  the  faid 
inferior  Court  \  and  that  upon  this  judgment  was  given,  and  exe- 
cution granted,  and  defendant  took  him  in  execution,  and  fuf- 
fered  him  to  efcape,  and  for  this  he  has  brought  this  adion.  * 
7  his  declaration  is  not  fufficient  to  charge  the  defendant,  becaufe 
it  is  not  alleged  that  the  obligation  was  made  within  the  jurif* 
di&ion  of  the  Court;  for  though  theadtion  be  tranfitory,  yet  it  is  sm 
inferior  Court  which  has  a  limited  jurifdidion  of  things  arifing 
within  the  juriili<ftion,  the  proceedings  there  wen  coram  nonju" 
dicct  and  all  utterly  void,  of  which  the  office  Jball  t(ike  advantage  itx 
this  a£tion  upon  the  efcape.  P.  1 5  Car,  B.  R.  between  Ricljard^ 
fon  and  Barnard  pat  Cur.  adjudged  in  arreft  of  judgment  after  a 
verdict  for  the  plaintiff  upon  fuch  declaration.  Xntratur  Tr.  14 
Car.  BsOU  1590.] 

bect:;rc 
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fc  itMpnr»hi  the  k»dy  •£  the  dtclaration,  that  the  place  where  the  ohirgatioa  was  made  w»  in 
IfacMjrot  th«  county,  out  of  their  jurirdt^ion  ;  kut  Xayi.  that  where  nothi&g  of  this  appears  by 
ihcjijttMiff*%  declaration,  it  ought  to  be  notified  to  the  Court  by  the  plea  of  the  defendant  to  the 
jurifilidion  of  the  Court,  which  plea  if  the  Court  refufes,  or  accepts  it  and  proceeds  after,  if  the  plea 
»  offered  at  it  ot^ttD  be«  before  imparlance  and  upon  oath,  all  proceedings  after  ihall  be  void. 
S.  C.  cited  by  Atkine  and  Serous  J.     2  Mod.  197,  S.  C.  cited  3  Lev.  25. 

[4.  If  A.  rectvers  again/i  twojofntfyj  and  takes  both  in  execution^  s.  c.  cite4 
and  after  one  is  fu/fend  to  efcape^  though  the  other  continues  in  i^i^'^jf  r^*^" 
prifon,  yet  debt  lies  on  the  efcape  againft  the  fherifi'>  in  which  105.* Tri^' 
all  the  debts  Jball  be  recovered  againft  him  ;  Norgate^s  U  ]><:• 

G/// adjudged  cites  Tr.  13  Ja.  B.  R.  per  Coke.]  fa^d^iVd' 

Arg.  is  cited 

die  Cafe  of  34  H.  6.  S.  P.  S.  P.  agreed  by  Doderidge  T.  Roll.  Rep.  20?. 2  Bulft.  32a. 

Hill.  12  Jac.  S.  P.  by  Coke  Ch.  J.  who  faidit  is  a  plain  and  clear  cafe,  and  cites  34  H.  6. 

[5.  If  a  man  recovers  agaitifi  baron  and  feme^  and  takes  both  th  Roll,  Rep. 
execution^  and  after  the  feme  is  fuffered  to  efcapCy  though  the  baron  ^^^  ^iit  . 

continues  in  prifon,  yet  debt  nes  upon  this  efcape  againft  the  natur. * 

(benSj  in^  which  all  the  debts  flial)  be  recorded,  for  this  was  the  ibid.  29^. 
debt  of  the  feme,  and  {he  is  as  fully  in  execution  as  the  baron.  J^^*J|f^* 
Tr.  13  Ja*  B.  R.  between  Dr.  Sut cliff  and  Sir  George  Reyne/L^  S.  C— L* 

2  Bulft.320. 

S.  C  three  juftices,  cootra  Doderidge,  held  the  action  well  brought,  but  by  reafoo  of  fome  error  ia 
pfoceedinga  so  j«dgineni  waa  given,  and  the  matter  W4s  ended  by  agreement. 

i.  A  recovery  was  erroneous^  and  the  party  being  in  execution  ^210.425. 
was  fuficred  by  the  gaoler  to  efcape,  and  afterwards  the  recovery  b*  p^D^dcl 
was  reverfed  for  error^  yet  the  ailion  lay  againft  the  gaoler.  fonv!]amfa 
Godb.  27-  in  pi.  36.  cites  13  £.3.  Barr  253.  s.c.  &S.P. 

— Noy. 

;l.  Dixoa  ▼.  James  S.  C.  &  S.  P.  and  a  judement  in  C.  B.  was  affirmed  in  B.  R. So  in  caft 

•f  an  efcape  fuflfered  by  the  flieriff',  and  an  a£^lon  brought  againft  him,  he  pleaded  that  no  capias  iffued 
to  him;  but  per  Cur.  he  (hall  not  take  advanuge  of  an  erroneous  procefs.  Sty.  332.  Mich.  x65a. 
MaxtiAv.  HenAley. 

7.  If  an  officer  having  a  warrant  to  arreji  a  man^  fees  himjhut 
tp  in  a  boujej  and  challenges  him  as  his  prijoner^  but  never  actually 
had  him  in  bis  cuftody^  and  the  party  gets  free,  the  officer  cannot 
be  charged  with  an  efcape ;  for  there  muft  be  an  a£lual  arrcft. 
2  Hawk.  PI.  C.  129.  cap.  19,  f.  i.  cites  Corone  9  H.  6.  i* 
pL  3.  17  AIT.  pi.  I.  Fitzh.  Corone  249. 

iJ.  If  a  gaoler /ij^i  a  man  condemned  to  go  at  large  and  retakes 
hicQ  again,  yet  a^ion  of  debt  lies  for  the  efcape  \  for  per  Billings 
where  he  is  fo  retaken  he  is  not  in  by  thefr/i  execution.  Br.  £f- 
cape,  jjd.  34«  cites  10  £.  4.  JO,  11. 

Q.  By  xhtfiatute  ofWeftminfter  2.  cap.  11.  de  Servientibus  BaU 
Evts  &c.  That  if  the  bailiff  be  found  in  arrear  in  ad^on  of  ac- 
count, and  committed  to  ward,  and  the  warden  permits  him  tx> 
efcape,  debt  lies  againft  him  thereof,  and  by  the  equity  debt  lies 
againft  every^  other  warden  upon  every  condemnation  in  other  aSIion  >  C  97  1 
per  Choke  and  Pigot.    Br.  Parliament,  pi.   19.  cites  15  £• 

4-  ao. 

10.  When 


97  liftap^^ 

10.  when  a  man  is  acquitted  he  /V  noprifoner  %  for  if  he  efbapel 
the  (heriiF  {hall  not  be  charged  of  the  e(cape.  Bn  Fees,  pi.  6« 
cites  21  H.  7.  i6. 

1 1 .  Judgment  was  hadagainjt  the  defendant  in  B.  R.  and  another 
"judgment  aga'tnjl  him  in  C\  B,  at  thejuit  of  the  fame  party ^  upon 
which  he  was  takeh  in  execution^  arid  committed  to  the  Fleet  \  he 
brought  an  habeas  corpus  cum  caufa,  and  was  removed  into  the 

.   King  s  Bench  j  if  the  marjhalfuffirs  him  to  efcape  he  is  liable  fir  hoth 
debts.    D.  152.  a.  pi.  6.  Mich.  4  &  j  P.  &  M.  Anon. 

1 2.  Where  a  refcous  is  made  after  the  arrejl  on  a  ca.  fa.  at  the 
feme  time  whereby  ^t  party  arrejied  efcapes-^  the  iherifFfhail  be 
charged  for  the  efcape  with  the  condemnation,  and  he  fhall  have 
his  remedy  againft  the  refcuer  by  an  a£lion  oil  the  caie.  Di 
241.  a.  pi.  47.  Trin.  7  Eliz.  Anon. 

13.  If  one  who  has  a  proteSfionfrom  the  King  is  taien  in  exetution 
and  efcapeSy  the  gaoler  Ihall  anfwer  for  the  efcape  ;  cited  per  Cur. 

'  Le.  277.  in  pi.  377.  Pafbh.  26  Eliz.  in  the  Exchequer  as  one 
Hale's  Cafe* 
H'  *p^"  ^^*  '^'  ^^  ^^  flieriff  at  the  requeft  of  the  plaintiff  makes  J.  S.  a 
i.  Smaii-"^*'.)^'^'^'  i<7/V/j^to  ejcecute  pt^ocefs,  and  in  confideration  thereof /w- 
brook,  S.C.  fnifes  not  to  take  advantage  againft  the  Jheriffin  tafe  of  an  efcape  ; 
*?*i?*l  '^  ^^^  pai'ty  charges  the  fteriff  for  an  efcape,  an  araon  on  the 
Tiff,  diough  ^^^^  ^^^^  ^^^  ^^^  fheriff  upon  the  |»omife.  Ow.  97.  Trin.  30 
k  was  infift.  Eliz.     Dabfidgecouit  V.  Smallbrook. 

«ti  that  the 

jromifc  Was  againft  law  and  void. 3  Lc.  2 •'.7.  pi.  toj.  S.  t.  in  tetideai.  vcrbii.— -^ro.  E. 

T78.  pi.  9.  S.  C.  adjudged  accordingly-*--^^ — Ibid.  271.  pi.  2.SnuUbrcike  V  DaWldg^court;  S.  C.  uA 
juligincat  affirmed  in  error  in  Cam.  Scacc.  Hill.  34  Eliz. 

15.  If  a  Jherijf  taltes  one  in  execution  by  force  of  a  caps  as j  an 
aflion  of  debt  will  lie  againft  him  though  he  returns  not  the  wri(^ 
Ow4  48.  Mich.  31  &  32  £li^-  faid  by  Periam  to  have  been  f<A 
ddjudged  in  Tymberman's  Cafe 

16.  If  zjheriffhas  in  his  cuftody  fevtral  prifoners  In  execution 
hnd  dies  ;  and  after  a  new  Jheriff  is  made  he  is  hound  to  take  notiu 
of  all  executions  againfi  any  per  [on  he  finds  in  the  gaol^  for  there  is 
no  pcrfon  to  make  delivery  or  give  him  notice  thefeof.  -^  Rep. 
'  2.  b.  Mich.  39  &  40  Eliz.  B-  R.  the  3d  Refolution  in  Weft- 

/*s  Cafe. 

If  (heritf*  17.  Cafe  lied  againft  the  (herifF  for  letting  one  go  at  large 

**^f*^*^y  who  was  taken  on  a  cap^  Utla^  on  mcfne  procefs  in  debt,  the 
Afttrjudg-  plaintiff  not  being  fatisfiedy  l>ecaufe  be  is  hereby  delayed  of  hit 
]nent  and  debt.  Cro.  £.  652.  pi.  Q.  Hill.  41  £liz.  B.  dR.  Bonner  v. 
^-^-       Stolcelcy. 

ihojgh  he 

teturot  not  thewrit»  yet  he  is  liable  to  debt  oa  the  efcne.    Cro;  £.  107.  cites  17  Blil.  Auftrey'i 

18.  Cafe  &c.  wherein  the  plaintiff  declared,  that  he  had 
bf ought  ah  adtioh  againft  M.  for  30 1.'  and  he  hot  appearing,-  wad 
outlawed^  and  was  ^t;erwards  taken  by  tbi  difmia^U^  beiog  tb^ 


t 
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Hflf,  upsn  a  capias  uilagatum^  who  returned  cepi^.  and  afterwards 
fu/lrred  him  to  efcape  ;  adjudged,  that  the  a6^ion  lay  againft  the 
Iberiff,  and  that  the  jury  ought  to  give  the  value  ot*  his  debt  in 
damages.  Mo.  641.  pi.  882.  Mich.  43  &  44  Eliz.  C.  B.  Evans 
t.  Williams. 

19.  If  a  capias  ad  Jatisfaciendurn  be  iHued  out  againfl  a  nohU* 
many  (where  it  ought  not  fo  to  be)  and  he  is  taken  by  force  of 
this,  and  afcerivards  fufFered  to  efcape  and  go  at  large,  an  a£lion  of 

debt  for  the  efcape  well  lies  i  for  though  de  jure  he  ought  not  to  ^   ^ 

be  taken,  but  he  being  once  taken,  he  ought  not  to  fuffer  him  to  C     9^    J  ' 
efcape;  per  Coke  Ch.  J.  2  Bulft.  65.  Hill.   11  Jac.  in  Cafe  of 
Weaver  V.  Clifford. 

20.  If  the  flieriff  arrejis  one  by  erroneous  procrfsj  and  hath  him 
in  execution,  and  fufFers  him  to  efoape,  he  fhall  be  charged ;,  as 
where  the  tapias  was  by  a  wrong  name,  and  he  was  taken  upon  a 
leflatum^  in  which  he  was  named  by  his  right  natne^  and  had  him  in  ' 
execution,  and  afterwards  fufFered  him  to  efcape  ;  per  tot.  Cur* 

1  Bulft,  256.  Mich.  12  Jac.  Keifar  v.  Tyrrel.  ^ 

21.  The  commljJioTurs  upon  the  ftatutc  of  bankrupts  r^wiw/Vz/rf  ^ 
bankrupt  to  the  cuftody  of  the  flierilFyir  refufing  to  be  examined 
^»pon  Interrogatories^  and  they  let  him  efcape  ;  whereupon  action 
upon  the  cafe  was  brought  againft  them.  It  was  objedted  tho 
adion  did  not  lie,  becaufe  he  was  not  committed  till  fatisfadion 
of  the  debt ;  but  refolved,  thea3ion  did  well  lie,  the  commitment 
being  only  for  refufing  to  be  examined  upon  interrogatories, 
although  it  does  not  appear  what  the  interrogatories  were,  io  as 
the  Court  might  judge  whethef  they  were  lawful  or  not,  for  they 
Ihall  be  intended  lawful  till  the  contrary  appears.  Mo.  834..  pL 
1123.  Trin.  12  Jac.  B.  R.  Briflol  Sheriff's  Cafe. 

22.  The  defendant  was  taken  in  execution  by  the  old  flierifF, 
^ho  in  exitu  ab  officio  by  indenture  debito  modo  co'nfe£l'  deli- 
vered him  to  the  new  (herifFs,  virtute  cujus  he  was  in  executioa 
under  them^  and  upon  an  habeas  corpus  brought  was  delivered  to 
the  marfha)}  who  fufFered  him  to  efcape,  againft  whom  an  adion 
was  brought,  and  upon  demurrer  to  this  declaration  exception 
was  taken,  becaufe  it  was  notjhewn  that  the  old  Jheriffs  delivered 
bim  in  execution  to  the  new  Jhertffs  with  the  caufe  of  his  iinprrfonment^ 
for  it  may  be  that  he  Was  delivered  per  indenturam  debito  modo 
confeSam  fo^  other  caufes,  and  that  this  caufe  was  not  men*^* 
tioned,  and  then  it  was  an  efcape  in  them  and  not  in  the  marlhal.  ^ 
The  Court  was  divided  &  adjornatur.  Cra,  J.  587..  pi.  11^ 
Mich.  18  Jac.  B.  R.  Dbwfewell  v.  Sir  Geo.  Reynells. 

23.  Judgment  ivasgiVen  again/i  hufband  and  wife^  ^nijbe  was  iR«ll.R^^i% 
iakm  in  execution^  and  permitted  to  go  at  large^  for  which  an  aftion  ^o^il^^* 
of  debt  was  brought  againft  the  marlhal ;  it  was  infifted  for  him, 

that  the  plaintiff  was  not  wholly  deprived  of  the  debt,  becaufe  her 
hufband  was  liable  to  the  execution  ^  but  adjudged,  that  the  a£tion 
did  lie,  becaufe  the  feme  only  was  committed  tQ  prifon  and  not 
^  baron,  ttnd  (he  is  the  fote  debtor  who  is  imprifoned.  Crcr. 
t.  657,  pi,  8.  Hill.  20  Jac.  B.  R,  Whiting  v.  Reynell. 

24.  A  com* 


Acommitti-  24.  A  committJtur  entered  on  the  roll  vns  vacated  on  the  mo^ 
Slini?*  tion  of  the  plaintiiF,  to  the  intent  the  plaintiff  {the  defendant  having 
denceof  nevcr  been  in  cuftody)  might  take  what  execution  he  pleafe  \  and 
the  pcrfon's  the  Court  faid,  that  the  entry  of  the  committttur  upon  the  roll 
*^T^  fo  at  ^^^  "^^  charge  the  marfhal.  for  efcape  unlefs  after  the  entry  tlic 
«>  charge  party  be  a<Ehjally  in  the  Marflialfea.  Sid.  220.  pi.  5.  Mich.  16 
the  marHui  Car*  2%  B.  R.  Conny  V,  Jacob. 

with  aa  ef- 
cape, though  fuch  cotmmittitur  be  not  entered  in  the  marflul*t  book;  Adjudged.     Ld.  Ra]rm.  Rcf. 
704*  705.  Mich.  13  W.  3.  B.  R.  Spencelf  v.  Sutcoa* 

rrecm.Rcp.       25,  Debt  againji  the  fin^  who  was  marjhal  of  the  Kin^s  Bencbj 

k^C^^d''  y^r  the  efcape  of  one  in  execution  in  the  time  of  his  father^  who  was 

judged  *«c-     likewife  marfhal,  and  by  whofe  death  the  office  defended  to  the  defen^ 

cordingiy,     Jant  \  upon  the  trial  the  cafe  upon  the  evidence  wa^,  the  father  fuf- 

ind  that^  the  fgyg^  a  prifoner  voluntarily  to  efcape^  who  in  a  little  time  after  returned 

•ithcr  have    to  the  prijon^  and  was  a^ualiy  in  cuftody  at  the  death  of  the  father^ 

4fci.  fa.  or     andfo  contintud  in  the  time  ofthefon  till  he  permitted  him  to  efcape 

«ca.  Ca.        again.     And  whether  he  (hould  be  chargeable  for  the  efcape  in 

C    99    ]  ^^^  ^^^  ^^^^  after  the  voluntary  efcape  permitted  by  the  father^ 

was  the  queftion  \  it  was  iniifted,  that  he  (hould  not,  becaufe  after 

the  voluntary  efcape  fuifered  by  the  father  be  could  not  take  him 

again  in  execution,  though  the  creditor  might  if  done  without  his 

confent,  and  though  he  returned  to  the  prifon,  yet  neither  the 

father  or   fon  could  detain  him  ;  but  adjudged  for  the  plaintiff 

per  tot.  Cur.  upon  a  fpecial  vcrdift  finding  all  this  matter.     2 

Lev.  109.  Trin.  26  Car.  2.  Lenthal  v.  Lenthal. 

rf«esi.Rep.      26.  Efcape  &c,  in  which  the  plaintifF  declared,  that  h^Jiud 

l^'^l'  ^^'  ^'  ^'  '"  '**  Court  of  Ely^  upon  a  bond  made  infra  jurdfdi£lionem  of 

l^u  S.  C.    that  Courty  upon  which  T.  o.  was  takeny  and  the  defendant  fuffcred 

MorthCh.J.  him  to  efcape;  upon  not  guilty  [non  eft  fadlum]  pleaded,  the 

St^^Tathis  ^^^y  fi^^^^ '^^^  there  was  fuch  bond  and  fuch  prolecution  and 

Cafe  IS,  it      efcape,  but  that  the  bond  was  not  made  infra  jurijdi^fionem  Curia  ; 

ibaii  be  faid. 2nd  the  queftion  was>  whether  an  action  of  efcape  would  He  I 

non^udicT    ^^^"^^  ^*"C^  ^^  \>onA  was  not  made  within  the  jurifdiftion  of  the 

uto  the       Court,  all  thi?  proceedings  were  coram  non  judice  \  and  per  three 

plaintiff  to   jufticcs,  LlHs  c  contra,  this  is  no  efcape,  and  though  the  party  had 

Ssccr^m    ^fdmitted  the  jurifdiSfim  by  pleading  non  eftfa£lumy  yet  that  could 

hit  adtion;    not  give  the  Court  any  jurifdidtion  where  originally  it  had  none. 

becauiie  it     2  Mod.  20.  Pafch.  27  Car.  2.  C.  B.  Squibb  v.  Hole. 

waaathing         ^  ' 

that  lay  in  his  own  cognizance  that  the  bond  was  made  out  of  the  jurifdi£lioA  of  the  Court,  and  fo  tl^e 

Court  iiad  nothing  to  do  with  it;   but  perhaps  if  an  executor  had  brought  the  adion  it  might  hav« 

leenotherwife,  becaufe  he  (hall  not  be  prefumed  to  know  where  the  bond  was  made;  and  mc  other 

Judges  feemed  to  agree  with  him ;  fed  adjornatur. 

*. 

27.  If  a  man  is  arre/led  tortioujfyy  and  afterwards  delivered  to 
the^W^r,  who  is  afterwards  informed  of  the  tortious  taking  (with- 
out any  fraud  in  the  cafe)  he  ought  neverthclefs  to  detain  the 
prifoncr  delivered  to  him  on  the  arrcft,  though  the  execution  of  it 
was  illegal  ;  U>r  if  fuch  information  be  Falfe,  and  he  lets  the  pri* 
foner  go^  he  is  liable  to  be  fucd  for  an  efcape.    Arg.  Comyns's 

flep. 


Aep.  I  jff.  dnd  cite  it  as  lb  agreed  by  tbe  Court,  a  J^/ 114, 
tTf in.  34  Car.  2.  B-.  R.]  in  Cafe  of  OUict  v.  Beffcy. 

18.  Cafe  lies  againft  the  gaoler  for  t/ca^  en  mefne  procifs.  ^ro.  £.62^ 
Comb.  69.  Mich.  3  Jacv  B.  R.  Pettlcyv.  North.  ^olJ'^'S: 

lift.  B.  R,  Bcnnion  v.  Elwkk,  S.  P.  held  abcoidinilj. 

1^.  An  a£Hon  of  efcape  will  not  lie  agatnft  the  (heriff  for  the 
'dcape  of  a  pfilbner  faien  upon  a  void  judgment ;  admitted.  Carth. 
148.  Trin.  2  W.  &  M.  in  B.  R. 

^.  But  there  is  a  difference  where  the  judgment  is  merely  When  t 
Void,  and  where  it  is  erroneous  onfyy  and  this  depends  upon  another  ^J^"  " 
liijlin^ion^  viz.  where  the  C^irKf,  tc/^rr/  the  ju^mentwas  pbtained^  uMnuicr-i 
oad  cogni^an^e  of  the  caUfe  and  where  net ;  for  in  the  firft  cafe,  foocous 
<f  the  plaintiff  obtains  a  judgment,  and  by  his  own  (hewing  bad  ^^^^ 
no  ioufe  of  aQlm^  yet  becaufe  the  Court  had  jurifdiAton  of  tbe  l!2ddie?i» 
caufe,  this  is  only  an  erroneous  and  not  a  void  Judgment;  but  it  •^>«°  » 
is  o^erwiie  where  the  Court  had  no  jurifili^on  of  the  caufe.  ^Tj^l^ 
Cafdi.  148.   Trin.  2  W.  &  M.  in  ii.  R.  in  Cafe  of  Gold  ^XoT 
h  al^  T.  Strode.  fhtriff,  aa4 

JHdfmcot 
aad  csetution  thcreoo,  though  che  lirft  ju^smeiit  upon  which  the  party  wts  in  etecutioa  £ottld  \t  ^ 
afterwards  rcTeifcd,  jret  the  judgment  agaifl]^  the  gamkr  being  npon  a  oaUateral  tbiaf  ciccuied  than 
tcoiain  in  ferce.     3  Mod.  jSj.  in  S.  C. 

3r.  Plaintiff  outlawed  J.  S%  after  a  judgment  on  a  ca^/a.  fued'^  Mod.ioo, 
M  witbin  the  year^  and  two  years  after  the  -outlawry  J.  S*  was  ^^^^tj'* 
taken  upon  a  capias  utlagatum,  and  tne  (heriff  let  him  efcape.    In  ij  die 
debt  brought  by  the  plaintiff  againft  die  (heriff  the  Court  held  that  [    100   j 
the  defendant  was  in  execution  at  the  plaintiff's  fuit^  though  af-  pltlntlC— 
tcr  the  year,  and  that  without  prayer^  becaufe  he  would  have  ^q\^^,^ 
beea  fo  if  taicen  within  the  year,  and  here  is  no  difierence;  for  Holt  Cb.  Jw 
the  plaintiff  was  at  the  end  of  his  proccfs  at  the  exigent,  and  faidheoeref 
no  continuance  nor  fci.  fa.  lies  after  cap.  utlag.  and  the  very  cap.  ^^^^^ 
ktlag,  which  is  fued  at  his  charge  imports  an  eleiiion  of  the  body,  rence  takem 
N.  B.  The  defendant  died,  fo  no  judgment  was  given,  but  Holt  '«  thacafea 
Ch.  J.  on  hearing  thereof  faid  they  were  inclined  to  givejudgment  ™f*^*^^ 
for  the  plaintiff,     t  Salk.  319.  pi.  2.  Pafch.  8  W.  3.  B.  R.  ter^aadt^ 
"Wolf  V.  Davifon^  »« '^^  »k«a 

fuddenlf. 
The  Coort  inclined  to  give  judgment  for  tbe  plaintiff;  (ied  adjonatur. 

32.  \t  one  taken  upon  a  writ  of  excommufiicato  capiendo  upon  a  sLd.]Uyi9« 
fnuencein  the  Spiritual  Ccurt^  for  non-payment  of  money  decreed  ^^'  ^^J^ 
for  tithes  and  cofts,  efcapes,  an  a£ticn  will  lie  againft  the  (heriff;  s.  c.  the 
for  though  this  is  founded  upon  a  matter  merely  fpiritual,  yet  the  pUintiff 
procefs  iffues  out  of  a  temporal  Court,  and  is  dire£ked   to,  and  \^^  * 


ac* 


executed  by  a  temporal  officer,  and  the  damages  confequential  cionoathe 
thereupon  temporal,  adjudged  per  totam  Curiam,  though  it  was  c^fe  for  tbia 
confcflcd  to  be  the  firft  aftion  in  this  cafe.    Lutw.  121,  122.  *5jX^ 

Hill.  6  W,  &  M.  Slipper  v.  Mafon.  unanimodly 

\j  all  the 
}id0N  of  C.  B.  that  the  a&ion  wtU  lay.     ■  *>'  ■   A  peribn eicommunicated  was  charged  in  cuftody 
if  Ibe  flMriff  vpOD  ao  eicommiimcato  capitndo,  and  connucoed  t»thc  fleet  ch^ed  tbcxiwith,  and 


loo  ^tjcapt- 

from  hence  by  habev  corpps*  where  he  was  fofiercd  to  efcape^  "  It  was  agreed,  6itt  if  the  firft  writ 
was  not  reoirned  they  might  take  a  new  one,  and  thereupon  take  him  up  de  novo ;  otherwife  if  k 
were  returned.     6  Mod.  78.  Mich.  2  Ann.  B.  R.  The  Queen  v.  Ball. 

33.  Gaoler  is  a  known  officer  in  law,  and  his  cuftody  is  the  cu(^ 
tody  of  the  {heri£F  to  many  purpofes ;  per  Cur.  i  Salk.  348.  pU 
z.  Trin.  7  W.  3.  B.  R.  in  Bethel's  Cafe. 

34.  Marihal  is  not  chargeable  in  efcape  till  notice  of  the  commiuitur^ 
I  Salk.  272.  pK  3.  Mich.  13  W.  3.  B.  R.  Watfon  v.  Sutton. 

35.  If  the  Jheriff  of  NorthunAerland  has  a  man  in  cuftody  im 
Northumberland^  and  the  ft>eriff  is  himfelf  here  in  London^  and  a 
writ  is  delivered  to  himagainji  that  ferfon^  he  is  in  his  cuftody  ini« 
mediately  upon  that  writ ;  otherwife  if  the  man  was  out  of  the 
county  at  the  delivery  of  the  writ,  as  in  cafe  the  iherifF  was  bring* 
ing  him  to  Weftminfter  on  a  habeas  corpus ;  per  Holt  Ch.  J. 
I  Salk.  274*  Trin.  5  Ann.  B.  R.  in  Cafe  of  Jacklbn  v.  Hum* 
phreys. 

1  Salk,  aoT.  .  ^5,  In  an  aflion  for  an  efcape  againfl  a  fervant  of  the  Compter  ; 
P**  ^^-  ^^*  upon  not  euUty  pleaded,  it  was  given  in  evidence  for  the  defend- 
nSg,  S.  C.  ant,  that  the  cauft  ofa£lion  arofe  out  of  the  jurifdi^ion  of  the  Courts 
in  B.  R.(but  /ind  that  the  defendant  had  notice  of  it ;  and  this  matter  being 
"arlad-'^^  found  fpecjal,  judgment was given  for  the  plaintiff,  for  the  officer 
judged  for  ttiAl  not  taLc  upon  himfelf  to  examine  that  matter.  Comyns's 
the  plaintiff.  Rep.  1 56.  Pafch.  7  Ann.  cited  by  Serjeant  Richardfon  to  have 

been  refolved  in  B.  R.     Lucking  v.  Benning. 

37.  An  officer  is  chargeable  for  an  efcape  of  a  perfon^  where 

the  aSiion  arifes  out  of  the  jurifdi^fion  of  the  Court  by  whofe  procefs 
■^         he  was  taken.     Comyns*s  Rep.   153.  pi.   103.  Pafch.    7   Ann. 

C.  B.  Higginfon  v.  Sheif. 

t  loi  ]  ^F.  2)     In  what  Cafes  where  the  Inferior  Officer 

is  not  fufficient^the  Head  Officer  (hall  be  charged. 

Rejpondeat  Superior. 

♦  ThisAa  I.  13  £.  t.  cap.  II.  tj^NACTS,  thzt fervants^  bailiffs^  cham- 
h!l^rjlf"  '^t/^'?-  ^-  berlcins^  and  all  receivers  which  art 

glo^s^'zTi^  accountable  being  found  in  arrear  by  auditors  affignedby  their  mqfters^ 
cicrptorc  if  they  Jhall  be  committed  to  gaol  till  they  Jhall  have  fatisfied  the  mafler ; 
^  V  *e**ui  ^^  '^^  *  '*^  Jheri^or  gaoler  take  heedy  that  he  do  not  fuffer  him  togi 
•f \  gaol"^    tf^  ^T^g^  h  replegtarcy  or  otherwife^  +  without  the  affentofbis  mafler. 

by  wrong,  or 

dcj'a&o^  and  fuffereth  an  f/cape<,  he  is  within  this  ftatute^  as  well  at  he  that  has  the  keeping  of  it  dc 

jure.     2  Inft.  381.  38i. 

f  And  this  aiTent  may  be  by  parol ,  and  Ihall  ht  a  fuffieient  bar  in  an  a^ion  of  debt  brooght  for 
the  efcape.     2  I  nil.  3  82. 


m 


There  was         JV.  2-  cap.  1 1,  jtnd  if  he  do,  he  jhall  anfjjer  to  the  mafterthe  de^ 
Vkf'^itL   ^'^i^h  ^^  ^^^^  majler  jhall  have  his  recovery  thereof  by  a  •  writ  of 

the  gaoler       debt, 
fir  an  ef cafe 

0t  the  common  favf,  but  the  party  was  driven  to  his  fpecial  adion  upon  his  caft,  which  ai^ioQ«-as 
irouQdcd  Mpon  a  crcfpafs  or  wrongi  and  not  upon  an  j  contract'  in  deed  or  ia  law,  but  thisVft  ^  ^v.-  the 

a5U«c 
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•Aknof  ^ekt  againft  die  gaoler  which  had  let  one  to  efcape,  which  was  committed  to  priToo  by  tuditon 
ior  intaragesof  accou»t,  but  it  lies  not  againft  the  gaoler**  executors  becaufe  it  is  a  trefpafty  and  be^ 
ftre  any  other  aA  of  parliament  by  the  equity  of  this  aft  an  a£Uon  of  debt  do  lie  againft  th^  gaoler 
for  an  efcape  in  Court  of  Pipowdersy  and  fo  in  all  other  cafes.     1 1nft.  3S2. 

Afterwards  the  ftatute  of  i  R.  a.  for  a  further  declaration  gave  the  allien  againft  the  gardeln  of 
the  Fleet.     »  Inft-  %%i. 

But  albeit  this  z€t  and  tk*  ftatuti  of  t  R.  2.  alfo  doth  fay  frr  irevf^  yet  a  ii/i  of  deit  liet  affi 
by  the  equity  of  this  and  that  ftatute,  albeit  it  has  been  holden  to  the  contraryf  but  fince  it  hath  beea 
cnen  adjudged  that  a  bill  of  debt  is  maintainable  upon  the  faid  ads.     2  Inft.  382. 

Kow,  fonfnuch  as  the  ftatutes  do  give  recovery  by  Writ  of  debt,  tnddently  they  do  gif  e  itaea^ 
lUb.  2  Inft.  382. 

This  ad  extemde  to  feme  cowrie  and  imfdHts  that  are  keepert  ^  g^^e,  to  chaige  them  in  an  adioil 
ef  debt  for  the  efcape  of  one  in  execution,     a  Inft.  3S2 . 

And  if  the  gaoler  have  not  wherewithal  hisfuperiorjball  anfuoer.      Thi*  ia  to  b« 

underftood> 
when  one  that  hath  th«cuffcody  of  \gaol  of  freehold  or  inheritance,  commit  the  fame  to  another  thaf 
it  not  fuffidenty  his  fuperior  fliall  anfwer  for  the  efcape  of  the  prifoner ;  but  he  (hall  not  have  theac* 
Qon  of  debt  againft  the  fuperior  as  long  as  the  inferior  iefufficient.     %  Inft.  )8a. 

The  mayor  and  cidaens  of  London  have  the  flieri valty  of  London  in  feey  and  the  fherifis  of  London 
are  gardeins  under  them»  and  removable  from  year  to  year»  in  this  cafe  the  (herifib  of  London  are 
gardeinst  and  the  mayor  and  citizens  their  fuperiors ;  and  though  the  Ihenffs  appoint  a  keeper  under 
tbem,  yet  heis  not  within  chistbitote,  becanfe  it  is  intendable  when  the  gardetn  comes  in  by  him  that 
he  hath  the  freehold  or  inheritance  in  the  cufh>dy»  for  this  ad  does  extend  but  unto  two  fuch  degrees*  for 
there  cannot  be  two  fuperiors  within  this  ad,  but  one  fuperior  and  one  inferior,     a  Inft.  3  3a. 

The  Duke  of  Norfolk  being  marjhal  of  England  of  inheritance,  and  having  authority  to  make  a  de- 
puty, who  has  the  cuftody  of  the  gaol,  he  is  die  gardeioy  and  the  Duke  of  Norfolk  his  fuperior  withia 
Ibiiad.    aloft.  381. 

2.  One  condemned  for  debt  in  the  Admiralty  Court  was  com*  Sav.  xr,  xa« 
mittedto  the  prifon  of  Sir  John  Arundel^  he  having  the  liberty  of  ^y^^/ 
^gaol^  and  the  under  ^gaoler  promifed  [j>ermitt€d']  him  to  efcape,  Windell.  * 
It  was  held,  that  Sir  John  was  chargeable  ifi  debt,  and  that  two  s*  ^'  but 
or  three  efcapes  fuiiered  *  by  the  under-gaoler  forfeits  his  office  ^♦Iq^' i 
and  the  liberties.  O.  278.  b.  marg.  pi.  5.  cites  Mich.  23  &  24  '^  ^ 
Eliz.    Sir  John  Arundel's  Cafe. 

3«  In  debt  upon  efcape  &c.  againft  the  (heriff  of  Notting- 
ham, he  pleaded  nil  debet,  and  gives  in  evidence  that  the  baiajf 
lobieb  made  the  arreji^  was  made  upon  conation  that  he  Jhould  not 
nuddle  with  fuch  executions  without  fpecial  viarrant  of  the  Jheriff' 
hinfelf  and  his  confent,  but  it  was  refolved  (this  notwithftanding) 
that  the  IherifF  (hould  be  charged  in  all.  2  Brownl.  283.  Mich. 
7  Jac«  C  B.  cites  the  Sheriff  of  Nottingham's  Cafe. 

4.  Note,  that  if  execution  be  dire<5led  to  a  {heriff  to  arreft 
any  man,  or  to  make  execution  within  a  liberty,  and  thtjherijf 
dire^s  his  warrant  to  a  bailiff  of  the  liberty  for  to  make  execution  of  • 
the  procefs^  who  makes  it^  and  after  is  a  fugitive^  and  not  able  to 
anfwer  tor  that,  the  lord  of  the  franchife  Jhall  anfwer  for  that,  and 
ihall  be  liable  to  anfwer  for  his  bailiff,  by  all  the  juftices.  2 
Brownl.  50.  Hill.  8  Jac.  C.  B.  Anon, 

5.  Debt  upon  an  efcape,  where  the  party  was  condemned  in  ?"^^' ^* 
debt  and  taken  upon  an  outlawry  after  judgment ;  upon  demurrer  jJdgei  that 
exception  was  taken,  becaufe  the  adiqn  was  not  brought  tam  pro  the  aaioa 
1kmn»  Rege  qumm  pro  feipfo  for  fuffering  an  outlawed  perfon  to  ef-  ""^f^^ 
«ape,  but  adjudged,  that  the  plaintiff  might  bring  debt  for  what  ***'*^^y* 
hrbad  loft,    Cro.  J.  619.  pK  5.  Mich.  19  Jac.  B.  R.   Moor 

Y.  Sir  0eo.  ^iljniells, 

I  2  6.  Aq 


IDS  €tC99t^ 

Ibid,  cites         6.  All  a£^ion  of  debt  was  brought  againft  W.  as  guardian  of 

rM^fito,  ^^  ^'^'  ***  ^  ^^^  ^  cfcape  of  H.  in  execution  for  2000 1.  at 

s.  C.  bat  *  the  plaintiff's  fiiit,  out  of  the  cuftody  of  D«  to  whom  W.  had 

that  the  caf*  granted  that  ofSce  fodr  his  own  and  two  other  lives ;  on  nihil  debet, 

ho£'^^  a  fpccial  verdia  was  found,  that  f^.  wasfiifed  infet  of  the  ofEcc, 

ttwti  better  and  nuBjg  m  grtmifir  thru  tives  to  D.  that  H*  aniiiviri  $iher$  in 

v^F^vtci.       ixecution  for  grtat  debts  did  tfc^P^  out  of  die  citftody  of  D.  and 

^t  He  beii^  a  man  of  defperate  circumftancesy  fuf&red  them  to 

cfcape,  and  went  with  them  ;  and  that  D.  at  the  time  $f  the  grMi 

'  and  eomaiimint  rf  H*  and  tf  bis  rfcape  was  infuffkient ;  and  die 

queftion  referred  was,  whether  W,  on  the  ftatute  of  Weft.  2. 

quod  re^ndcat  fuperior,  ihould  be  obliged  to  anfwer  this  debt  i 

And  this  having  been  feveral  times  argued  at  the  bar.  Wild  from 

the  bench  toolc  an  exception,  that  the  verdiff  was  infafficientiy 

foundi  becaufc  it  did  not  find  D.  infifficient  at  the  time  of  the  off  ion 

hrought ;  and  on  that  exception  a  venire  facias  de  novo  was  a* 

warded.    Gilb.  Equ.  Rep.  257.  per  Gilbert  Ch»  B.  cites  x 

Levi  158.  and  2  Jo.  6o.  [Hill.  27  &  28  Car.  i.  B.  IL]  Plum- 

mer  v.  Whitchcot. 

7.  No  aAion  will  lie  againft  a  deputy  for*  an  efcape^  but 

againft  the  mafter,  and  the  ftatute  provides  that  if  the  gaoler  be 

not  fufficient,  refpondeat  fuperior,  and  a  deputy  is  not  a  gaoler  but 

a  fervant  of  a  gaoler.  Arg..  2  Lev.  159.  Hill.  27  &  28  Car.  2. 

B-  R«  in  Cafe  of  Plummer  v.  Wkitchcott. 

a  $h4w»  8.  Adion  neas  brought  againft  L.  upon  an  eicape  faftered  by 

3f^i«3»5*  C*  who  hzd  a  particular  eftatein  the  office  ofmarjbalof  B.  R»  and 

LimtbdJ       zt  thetrijd  the  phiintiff  was  nonfuit,  for  the  eftate^of  L's  own 

s.  P.  held     ihewing  was  not  in  him ;  wherefore  a  motion  was  made  in  Courts 

accordingly,  ^^t  L.  might  bring  in  his  deeds,  and  make  it  appear  in  whom 

tobe  s!  c     the  eftate  was.     The  Court  feemed  to  think  it  hard  in  fuch  a  cafe 

as  this  \  but  if  L.  was  to  put  in  an  officer,  they  might  make  him 

fhcw  his  tide ;  and  it  was  faid  //  ought  to  be  of  record  in  the  Court 

who  is  the  officer y  that  the  party  grieved  may  know  againft  whom 

to  bring  their  a^on  %  but  as  for  bringing  in  the  deeds  the  Court 

could  not  order  it ;  but  faid  they  might  go  into  Chancery.  Skinn. 

113,  114.  pi.  s*  Trin.  35  Car.  2.  Lenthal's  Cafe* 

£   103   ]       9.  If  any  one  has  an  eftate  for  life  in  the  office  of  marJhaltxA 

skihn.  1x3.  fuffers  an  efcape,  he  who  has  the  inheriunce  is  not  chargeable ; 

Caff  *s*c    ^^^  *^  fuperior  then  fliall  not  anfw6r  for  the  fame,  a  Show* 

and  iVid!    '  308.  p!.  315.  Trin.  35  Gar.  2.  B.  R.    Crofs  v.  Lemhail* 

114.  s.  p. 

k/ Jones  J.  ^^  ^^  ^^^^  Aaion  lies  againft  the  Sheriff,  Gaoler 

&c.  And  what  of  his  is  liable  to  aofwer  for  EC- 
capes.    And  How* 

See  (A.  1.)   I.  I  R-  2.  Op.  12.  GaVE  a£lim  ef  debt  for  fuffering  tfcapts. 
Ih'c1dt«^*      a.  The  ftatute  of  Weftm.  the  ad.  \{  Jhetlf  fermu  an  ac 
Omc  tfuntant  t9  efcape^  aAion  of  dibtlles.  and  tois  is  of  him  who  is 

found  in  arrears    Br.Dette,  pi.  103.  cites  jc-E,  4.  to^ 

6  '     '         n,  Jnd 
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3*  JU  i^  /^f  4^'(y  of  the  iame  ftatute^  if  any  who  is  con^ 
demoed  and  imfnfined  upw  the  £cndemnatioH  ekapfy  a£lion  of 
debt  lies  againft  the  warden,  and  not  to  recover  thefirfl  duty^  hut 
tk  penaby  given  hyjiatute,    Br.  Dette»  pi.  IQJ.  cites  1 5  E.  4.  19. 

4.  But  where  a  man  is  taken  iy  capias  ad  computandumy  and 
after  the  fiieri£F  permits  him  to  go  at  large,  a^on  of  debt  does 
not  lie  ;  for  he  is  not  in  prifon  for  any  duty,  but  adioa  upon  the 
afelies.     Br.  Dette,  pf.  103.  cites  15  E*^  19* 

5«  And  where  debt  upon  if  cape  is  brought  in  Surrjj  inafinucb  as 
tbejheriffi  ef  L.  bad  the  party  tn  ward  and  permitted  him  to  efcape, 
into  Saaiiff  there  he  ought  to  allege  that  he  was  in  ward  in  Surry  and 
eibped  were ;  for  it  is  no  efcape  but  where  he  is  in  ward-,  quod 
oota.    Br.  Dette,  pi.  103.  cites  15  £.  4.  19. 

6.  AdioD  upon  the  cafe  by  die  Earl  of  Kent  againft  Shaw  f^'^^ 
and  anodier  fheri  A  of  L.  that  where  the  plaintiff  had  brought  tvrit  ^^  Zi7^tk 
^account  agaiiift  M.  and  judgment  given  that  Sejhall  account^  and  S,  C. 
capias  ad  eomputand*  awarded  to  the  fiieriffs  of  £•  by  which  they 
took  him  and  held  him  Jn  ward  till  fuch  a  day^  when  they/uffered 
him  to  ijcttpe  &c.    And  note^  that  action  upon  the  cafe  wa^ 
broughti  for  he  cannot  have  debt  till  it  be  certain^  audit  is  not  cer-m 
tain  till  be  bas  accounted  in  fail.    Br.  Efcape,  pl«  37,  cites  16  £» 

4-^3.  ,  • 

7*  Eidier  aflion  of  dejki  or  eafi  lies  for  fufiering  an  efeape  of 

one  in  execution  for  debt  due  to  the  plaintiffl    Cro.  £.  767.  pL  8. 

Trin.  42  Eliii.  B.  R.  Hertford  v.  Gamon. 

8.  But  where  one  is  taken  upon  mefnefro^efs  a^on  of  debfi 

does  not  lie  againft  the  ftieriff,  but  only  an  a£bofi  upon  the  cafe# 

Vem.  7*  HilL  20  &  ai  Car.  2.  B.  Anon. 

(F.  4.)    A^ons.    Brought  whare. 

ft 

!•  A  MAN  was  condemned  and  in  execution  in  the  Cinque  Ports 
^^'  and  efcaped  into  London^  and  he  who  recovered  in  the  firfl: 
a&ion  broupit  debt  of  the  efcape  in  London  and  well,  per  .judi«> 
cjttm ;  and  per  Prifot  it  is  an  ejcape  in  every  county  where  he  comes^ 
and  he  may  have  zQXon  of  debt  for  the  efcape  in  any  of  jthe  coun-  f  104  3 
ties,    Br.  lieu,  pi.  83.  cites  30  H.  6.  6. 

2.  Debt  apon  efcape  lies  in  London  where  the  party  was  com,'*  . 
mhted  to  prifon  in  execution  in  the  Cinque  Ports  and  efcaped  into  Lon* 
dani  quod  nota  per  judicium.     Br.  Efcape^  pi.  44.  cites  33  H. 
6.  6. 

3*  Jnd  per  Prifot  it  lies  in  any  county  where  be  comes  afier  the 
^ope  ;  quaere  inde  if  he  was  not  in  ward  in  tfaofe  counties.  Ibid. 

4*  A  ipaB  was  is  ward  of  the  Jheriffof  Lmden'upon  execution 
of  a  fiatttte^ftaple,  and  the  flieriff  permitted  him  to  efcape  intQ  \ 

Sstrry^  and  the  aGion  vn%  brought  in  London,  and  the  beft  opi» 
nion  was  that  it  Jball  be  brought  in  Surry,  Hoddy  faid,  when  ho 
Wat  in  prifon  in  London  and  efcaped  into  Surry,  the  plaintiff 
ought  to  allege  that  he  was  in  ward  in  Surry  and  thcH-e  efcaped, 
if  he  will  bring  the  a£lion  there ;  for  where  he  wasfrfi.  ift  prifon 

I  3  ami        '     ' 


to4  €raipe« 

mid  efcaped^  in  this  county  the  adion  {hall  he  brought  \  for  if  he 
was  in  pfifon  in  Middlefex  and  efcaped  and  went  into  Kent,  and 
after  into  Siirry,  the  adion  (hall  be  brought  in  Middlefex.  Br, 
Efcape,  pi.  1 1,  cites  15  £•  4.  i8. 
Br.  tlenipL  'j.  Debt  upon  efcape  was  brought  in  London,  inafmuch  as 
'i**C?^  A.  B:  was  condemned  in  London  at  the  fuit  of  the  plaintiiF  and 
was  there  in  ward^  and  the  itkniznt  Jheriff  permitted  him  to  ef- 
cape fuch  a  day  in  Southxvarij  of  which  he  brought  the  a£lion, 
and  they  were  at  ifltie  and  found  for  the  plaintiff,  and  it  was  al- 
leged in  arreft  of  judgment,  inafmuch  as  the  zStion  was  brought 
in  London  where  the  efcape  was  in  Southwark,  and  yet  the  plain- 
tiff  recovered  per  judicium  ;  for  the  action  is  well  brought,  per 
Catefby,  m  the  one  county  or  the  other.    Br.  Efcape,  pi.  36.  cites 

14  E.  4-  3- 
Ndy.  It.  6.  Debt  in  Middlefex  againjl  the  Jheriff  of  Denbigh^  wherein 

V.'pi^'i?.     **^  plaintiff  declared,  tfiat  he  recovered  againft  O.  in  C.  B.  40K 

sic.  adjudg-  <lcbt,  upon  which  the  faid  O.  was  afterwards  outlawed,  and  that 

td  accord-     the  phaintiff"delivered  a  capias  utlagatum  againjl  the  faid  O.  to  the 

*"*  5^'  defendant  then  Jheriff,  and  that  he  having  been  in  his  prefence  the 

defendant  tuo'uld  not  arreji  him  though  required  to  do  itj  hut  re* 

turned  note  eft  inventus  \  upon  not  guilty  pleaded  it  was  found 

againft  the  defendant,  but  it  was 'moved  in  arreft  of  judgment 

that  this  a£lion  fbould  not  have  been  brought  in  Middlefex,  be<t 

caufe  the  fault  in  not  arrefting  the  party  was  in  penbighfhire  5 

but  adjudged  for  the  plaintiff  becaufe  the  falfe  return,  which  is 

in  Middlefex,  was  aHb  wrong,  and  therefore  the  plaintiff  hath 

his  eleSfion  to  bring  his  aSlion  in  either  county.      Hob.  209.  pU 

JL64.  Mich^  15  Jac.  Packhurft  v.  Powell, 

•  •  • 

(G)     To  whom  it  fliall  be  faid  an  Efcape, 
[yi  the  Kingy  or  the  Party ^  or  hoth^ 

Br.  Exectt«  ^i,  tP  a  man  be  taken  upon  a  capias  pro  fne  for  denying  his  ofvn 
cittsU  C?'  deed  in  afiion  of  debt^  and  is  fuffered  to  go  at  large,  he 

Br.  Efcape^  who  rccovers  ftiall  have  debt  againft  the  iheriff,  becaufe  the  ca-i 
pl.7.cuei  pias  is  ad  respondendum  tarn  nobis  quam parti.  7  H.  4.  4.  b.  ad- 
Ingiy.  judged.^ 

though  de« 

fcndant  plefdcj  ta  the  writ,  becaufe  the  party  was  iippriroDed  at  the  fult  of  the  King;  fed  nm 
allocatur* 

[  105  ]  [2.  So  in  Ttcovtry  for  forging  of  falfe  deeds  if  the  defendant  b^ 
Br.  Bxecii-  imprifoned  for  the  foe  at  the  prayer  of  the  attorney  of  the  King, 
ci^*  7h!1\  *^  ^^  ^^  fuffered  to  go  at  large  before  fatisf^iaion  to  the  pUimiffi 
5.  s.  c.  and  he  may  chargi  him  for  the  efcape,  becaufe  he  is  in  execution  to  the 
Aere  by  party  upqn  the  taking  at  his  eleftion.  For  he  ought  to  be  in 
»)Ttii  IxL  execution  to  the  party  before  fuit  to  the  King,  becaufe  thifuit  of 
ojtion  for      the  party  is  the  original,  and  the  fine  but  accejiry  by  teuton  of  the 

SSSX     ^"^    7H.6.6.b.J 

fnyi 


ftxfiki  aod  Braoke  Cays,  it  does  not  tppear  there  whether  he  wis  im^ifined  projimf  Rtgis  tuieh/n 
/Ar^fiv  after  judgment  given;  for  if  within  the  year,  then  he  ihall  remain  for  the  execution  of  the 
partes  as  it  fcems,  contra  if  after  the  year.     Qucre. 

* 

£3.  But  if  a  man  be  tahn  upon  a  capias  pro  fine  for  the  King  Seetit.Exe- 
wbere  no  capias  lies  in  the  original^  and  fufferea  to  efcape  before  5p*^'  ,^^ 
prayer  if  the  party  to  be  in  Execution  for  his  damages  ;  as  for  a  (E.  a) 
fine  in  alEfe  the  party  (hall  not  have  an  efcape  againft  the  (herifi^ 
becaufe  he  was  not  in  execution  to  him  before  prayer.     Contra 
18  H.  6.  19.] 

[4.   If  a  capias  ad  fattsfaciendum  ifllies  upon  z  judgment  in  aSfi^n  Hewastakeo 
ofdebty  and  ^c  Jhenff  returns  non  eft  inventus^  and  after  iflues  a  '^ear*^^ 
capias  utlagatum  upon  which  he  is  taken  and  imprifoned,  and  therefore    • 
after  he  is  let  to  go  at  large,  the  party  who  recovered  may  have  ^"  '*  «'- 
an  action  of  debt  for  this  efcape  againft  the  flierifF,  for  he  was  in  ^"f  J^J^^f" 
execution  for  him  alfo,  becaufe  he  cannot  have  a  netu  capias  ad  fa-  Mo.  566.' 
tisfaciendum,  M.  41  he  Li  £1.  B.  R.  per  Cur.  bctwfxn  Leigmon  Laytonr. 
andWuhujn.-}  ^"^^^ 

GaraoA's 
Cafe,  S.  C.  refolded.  Cro.  5,  706.  pi.  28.  S.  C.  refolvcJ.  S.  C.  cited  Sirf.  38b. 

Ydv.  ao.  cites  S.  C—  —  ^S.  C.  cited  5    Mod.  lOt.  Arg.  but  fays.  That  three  yean  af- 
terwards in  the  fame- term,  Popham  and  Fenncr  Teemed  to  be  of  another  opinion  in  an  action  of 
debt  brought  againft  an  adminilfarator  upon  a  judgment  had  againft  the  inteilate.     The  defendant 
pleaded  that  the  inteftate  wa$  outlawed  after  the  judgment*  and  uken  upon  the  capias,  and  died  in 
prifon;  and  upon  demuirer  to  the  plea  thofe  two  judges  held,  That  he  wat  not  in  execution  at 
the  fuit  of  Che  plaintiff  without  his  ezprefs prayer,  and  the  Court  awarded  it;  but  Gawdy  J.  was 
of  a  contrary  opinion  in  that  Cafe.     And  according  to  his  opinion  and  the  refolution  in  Gamon's 
Cafe,  there  have  been  fubfequent  judgments  in  this  very  point.  That  when  the  party  is  taken  upon 
the  capias  uClagatum,  be  Ihail  be  in  execution  for  the  plaintiff  if  he  wlli^  although  his  body  was 
nerer  brought  into  Court.     This  Cafe  came  in  queftioa  again  in  this  Court  in  Michaelmas  term^ 
xo  Car.  a.  it  was  debt  upon  an  efcape,  wherein  the  plaintiff  declared,  That  he  recovered  a  judg* 
sent  in  the  13  year  of  that  King,  that  the  party  was  outlawed  the  15th  and  taken  up  the   18th 
year  of  the  fane  King,  aod  cfcapcd ;  but  he  hsAl  not  declared  that  he  was  in  cuftddy,  and  prayed 
to  be  fo  at  his  futt,  without  which  his  imprifonment  upon  the  capias  did  not  make  him  in  ezecu* 
tioQ  at  his  fuit ;  for  it  nuy  be,   he  was  not  contented  with  chat,  but  intended  to  have  another 
esecunon  than  his  body.     But  the  judgment  in  this  cafe  is  not  reported,  only  the  opinion  of 
Popham  and  Feimer  is  there  cited»  that  be  fliall  be  in  execution  at  the  fuit  of  the  ^party  until  he 
difrlaimcd  it,  *  »      .. 

5.  If  a  man  is  condemned  in  debt  and  is  taken  pro  fine  Regis 
and  efcapes,  debt  lies  of  the  efcape  againft  the  warden,  quod  nota. 
Br.  Dette,  pi.  199.  cites  7  H.  4.  4. 

6.  Debt  againft  the  warden  upon  efcape  o(a  man  condemned 
being  in  his  ward^  the  defendant  /aid  he  was  committed  to  the 
Fleet  J  and  the  attorney  of  the  King  prayed  fine  for  the  King,  in- 
afmuch'  as  the  conoem nation  was  in  forger  de  faits  and  not 
at  the  execution  of  the  plaintiiFj  judgment  fi  a(^io.  And  ^the 
opinion  of  all  was,  that  the  warden  (hall  be  charged  -,  for  the  en« 
try  in  the  roll  is  pretextu  cujus  iudicii  jam  mittitur  ad  prifonam 
dc  Ic  Fleet,  and  then  it  is  as  well  for  the  party  as  for  the  King 
as  it  feems ;  but  it  was  much  argued  and  not  adjudged,  bi^r  there 
is  w  mention  there  if  be  was  taken  within  the  year  or  not ;  for  it 
feems  that  this  is  not  material,  but  -^hat  if  he  be  taken  he  Ihall 
z^main  for  the  plaintiff.    Br.  bicape,  pl«  41.  cites  7  H.  6. 5. 
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io6  tUape. 

7.  If  tbe  defendant  be  conviSfed  in  trejpdfs  vi  et  arntfr^  and  Ae 
defendant  be  taien  after  judgment  by  capias  pro  fine  awarded  for  the 
King^  he  (hall  remain  for  the  fuit  of  the  party^  if  he  will,  and  if 
be  efcttpe  by  coauffand  of  the  King  or  otherwife^  the  plaiatiff  fliidl 
have  debt  upon  the  efcape,  and  recover  his  debt  in  damages  &c« 
and  thh  was  fo  adjudged  by  good  advice.  7  H«  6.  as  it  was  £ud 
Ihere.     Br.  Efcape,  pi.  33.  cites  4  £.  4.  16. 

8.  If  a  man  be  cofidemned  in  debt  or  trefpafsy  or  fine  is  to  be  mad4 
for  denying  iff  tbe  deed  &c*  and  the  defendant  ii  taken  by  capias  pro 
fim  Mf^is  witbin  tbe  year  at  the  fuit  of  tie  King,  end  committed  to. 
gaoly  ifhe  fuficrs  him  to.cfcape  the  party  {ball  have  debt  upon  the 
efcape ;  for  tbe  taking  him  for  the  King  witbin  tbe  yfar  fbaU  fcrve 
the  party  a\fo  \  for  the  King  is  intitled  by  the  party,  contra  after 
the  year  \  for  there  it  ihall  be  intended  that  the  demandant  has 
agreed  with  the  party,  and*  therefore  after  the  year  he  iball  fue 
fcire  ^cias;  quodnou  good  diverfity.  Br.  Efcape^  pi.  47.  cites 

F.N,B.  lai, 

4iSk%.293.      9«  Negligent  efcape  is  not  efcape  between  the  (beriff  and  pri^ 
C-  ^*  fofiet^  but  between  the  iheriff  and  the  plaintiff  in  the  a£kion  at 

whofe  fuit  the  prifoner  is  in  execution.  Mo.  597.  pi.  8^6.  Iiit(« 

HiU,  ^  £Uz^  Rp$.  6131  Savage  y.  Bech^Qi. 

■ 

(H)    Gaoh, 
In  wK^t  Places  Prifoners  may  be  kept^ 

(l«  'T'HE  nmrfk^  of  B.  H.  cannot  keen  bis  priibners  in  9thne 
-*-   plate  than  where  the  anient  prijon  is  appoimed  without 

the  licence  of  the  Court,  thpugh  it  be  in  time  of  tbepI^ucK  Tc, 

jl  Car.  B.  R,  per  CurO 
•te  Ao.  C,      pa.  But  the  Court  of  B.  R.  pury  by  ruU  of' Court  appoint  tl» 
TrlL'iV?*    P^fo^  U  hi  in  anyplace  of  England^  and  upon  this  the  maiihal  may 
Car.  there,  carry  his  prifohers  there,  but  he  ought  to  keep  them  there  in 
IbiutioMaiMi  prifon  as  before,  and  the  extent  of  the  prifon  ought  to  be  limited 

to  this  pur-  liberty  given  to  Sii  John  LentMi  to  m^ke  his  prifon  at  Bicefter 
poTe. in  the  county  of  Oxford  and  the  extend  ofit  limited,] 

Hutt.  119, 130.  their  o|mioiif  upcNi  the  f^me  oc^afion. 

X>.  tj%.  b.        3,  T.  was  fued  in  the  Admiralty  and  condemned  in  lool.  and 

?!*atc?'  ^^  committed  to  the  cuftody  of  the  bailiff  of  the  Ubcn^  of  P. 

Mich. a )  of  which  A.  was  lord.      \\  was  admd^  that  the  admiral  may 

Je  »4  Elii.  cbufe  bisi  prifon  at  his  pleafure^  an.4  W^t  T.  fhall  be  in  exe^u^oiu 

Aw&i  ^^'  "»  '^*  P'*  3^'  ^3  ^'*^'  Trewynyard  v.  WindcU. 

Cafe  S.  C. 

Iieid,  ift.  That  the  admiral  may  hold  his  f^on  where  he  wiU. 

6»C.  ciisi      "^  D.  Iheriff  of  W,  bad  one  in  exccDtioa  whom  he  kept  in  0 

^rivofU 
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friifiii  prifin  by  hintfiK  and  when  be  wis  dHfcharged  df  bis  ofice,  9^  ^^^' 
asd  a  new  fberiff  made,  D.  toldibt  Hiwjhirrf  that  be  hsJJuch  a  ^^^t^- 
9ne  in  bis  cuftody  and  offered  te  put  bim  into  the  indenttn^  enmn0 
his  ether prifeners  delivered  to  the  new  flierifF,  but  the  new  fluxiff  re- 
iekA  to  receive  hire  unlefs  D.would  deliver  him  into  die  common 
gad  of  the  countji  which  waa  in  the  town  of  W.  wfacreapon  af- 
terwards the  pf  ilbner  efcaped ;  amd  D.  was  charged  with  diis  e&-  [   107  "3 
ex^  and  not  die  newfieriffj  for  he  is  nei  umpellahle  te  take  the 
fri/mers  of  the  delivery  of  the  old  Jberiff^  hut  in  the  common  gaol  of 
$be  counfy^  and  the  old  flieriff  remains  chargeable  with  the  prifoner 
until  he  be  lawfiilly  difcharged  of  him.    Popb.  85.  Hill.  37  Eliau 
B.  R.  cites  Dabridgecourt  Sheriff  of  Warwick^s  Cafe. 

5.  Sheriffs  in  tendon  may  make  their  houfes  dieir  prilbns  if  the]( 
will  as  wdl  as  the  Counters.  ,  Sid.  318.  pL  6.  Hill.  18  fc  19 
Car.  2.-  B,  R»  in  Cafe  of  Huftand  v«  Cdle. 


(I)     What  Remedy  the  Sheriff  has. 

• 

I.  tT  was  moved,  where  a  man  is  in  for  felonv,  or  condemned 
^  and  eicapes,  and  the  warden  makes  frejofuity  he  may  r/* 
takehimif  it  be feven  years  after  i  contra*  wtthoutfrejbfuit.  Brian  ^^j^ 
laid,  if  he  has  made  fine  for  the  eicape,  or  if  action  be  lued  againft  (f^^ 
\m  for  the  efcape  of  bim  who  was  condemned,  then  it  isnQ  purpofe 
to  take  him  after,  and  contrary  to  the  record,  which  is,  that  hcf 
was  at  large.     Br.  Efcape,  pL  35.  cites  13  E.  4.  9. 

2.  Where  a  man  whofe  body  is  in  execution  efcapes^  the  partjr 
has  no  remedy  but  againft  the  gaoler,  and  if  he  efcapes  and  is 
out  of  view,  yet  the  gaoler  may  retake  him ;  quod  nota.  fir« 
Eicape,  pi.  12.  cites  14  H«  7.  i. 


3.  Action  lies  by  the  Jbertff  upon  a  refcous  and  efcape  from  bis  ^^'^^ 
hoiUp^  before  the  party  fues  them  \  for  the  party  arretted  did  wrong  {J^\,  '^^^' 
to  them  D V  the  efcape  and  refcous,  and  they  are  always  chargeable 
to  the  otner  party  \  and  if  they  ftay  till  thejr  are  lued,  perhaps 
the  party  that  efc^d  may  die  in  the  interim,  or  will  fly  the 
country  that  they  cannot  hear  of  him ;  and  in  *  Holt  and 
Hill's  Case  in  this  Court,  it  has  been  adjudged  that  an  adion 
lies  for  this  efcape,  and  the  party  fhall  not  take  advantage  of  his 
own  tort ;  per  Cur.  Cro.  E.  53.  pi.  3.  Hill.  29  £liz«  d.  R.  in 
Cafe  of  the  Sheri^  of  Norwich  v.  Bradfhaw. 

4i  A.  in  execution  efcapesm  The  Jberiff  pays  the  debt.  The^Afi«-  Cro.B,t37» 
tiff  acknowledges  fatisfa£lion  on  the  record,,  yet  the  fheriff  fhall  have  jj;^^^^*^ 
adion*    Le.  237.  pL  321.  Mich.  32  &  33£lix.  B.  R.  Offley  paynen 
r.  Paine.  ofcys.C. 

I^S.P.  held 
■ceerdiiigly,  but  tbe  ideadttt  having  pleaded  that  the  plaintiff  in  the  original  aaioo  had  «6- 
knowle^ed  fadsfai£Uon  of  i^ord  ^i/Mtb  might  he  by  hh  meanu  ^hich  is  not  deniedt  and  ib  the 
plain tiffi  arc  lo  have  no  lofsand  fo  no  caufe  of  a^on,  it  wat  adjudged  chat  die  plaiatifli  nil  capiaog 
ler  UlUsBj  but  tbey  w^htba^tjbctttntbe/fetinf  m^ttPrr  by  repHcaiton. 

J.  The 


4:^\ 
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Tor  t^  pd.  jj,  The  {bcFiff  may  havran  tf^/«»  en  the  cakagatnjl  theprifitur 
ktli  to  '  ^^^  *"  cfcape.  Cro.  £•  293.  pi.  1.  HUl.  35  Eliz.  B.  R.  Scavagc 
7tmMn  in     ▼»  Beaufliam.  . 

the  place 

#Iicr«tD  he  is  pommitte^.    IBld.  cites  It  as  niled  in  the  Cafe  of  H*U  r.  Hill. 

*  6.  Debt  was  recovered  againft  the  defendant  by  J.  N.  wh© 
'.•  -  ,  feed  execution,  and  rhe  plaintiff  vrzsjherijfznd  had  the  defendant 
in  execution^  and  he  efcaped^  and  ^e,  Jheriff paid  the  condemnation^ 
and  brought  an  a^ion  again/I  the  defendant^  who  pleaded  that  the 
gaoler  licenfed  him  to  efcape ;  but  adjudged  no  plea.  Mo.  404. 
pi.  541.  Trin.  37  Eliz.  B.  R.  Bdchamber  v.  Savage. 

{  108  J         -       (K)-  Writ  and  Count.    How. 

1.  TN  debt  ttpon  thejlatute  of  labourers  againft  a  gaoler  for  letting 

'*'  at  large  ;  the  writ  was  general^  and  the  count  fpecial  upon 

the  Jiatute,    Thel.  Dig.  86.  lib*  9,  cap.  7.  f.  lu  «ites  Trio, 

39  E,  3.  18. Andjo  upon  other Jiatutes.     ibid,  cites  Mich. 

5  E.  4.  118.  and  27  H.  8.  23. 
*  ^*  ^s  c       *'  ^^  ^^^^  "^"  *"  efcape  the  plaintiff  declared,  that  whereas 
Liju^^ac-  ^^  ^^^  obtained  z  judgment  again/l  one  in  London^  and  a  capias  ad 
cordially,     fatts&ciehd*  againft  him,  who  was  returned  non  eft  inventus, 
for  which  one  of  his  bail  being  in  prifon  there  upon  a  plaint  there 
tinder  cuftody  of  the  defendant  was  detained  in  execution  fecun^ 
dum  coTifuetudinem'civitatis  prad^^  and  afterwards  efcaped ;  upon 
demurrer  it  was  objeded,  that  it  is  not  exprejsly  alleged  that  there 
wasfuch  euftomy  but  only  fecuhdum  confuetudinem  &c.  and  that 
'if  the  Cuftom  had  been  exprefsly  alleged  it  is  not  good,  becaufe 
the  plaintiff  ought  to  have  a  fci.  fa.  againft  the  bail ;  for  it  is  un- 
•    reafonable  to  take  him  in  execution  without  anfwer,  becaufe  he 
ntight  plead  a  releaflf  of  the  principal,  or  other  matter,  to  dif- 
charge  himfelf;  and  alfo  that  the  recogniTMnce  of  the  hail  is  joint 
and  only  one  is  commanded  to  be  detained  in  execution.     And  the  de- 
claration was  held  not  good  and  the  cuftom  unreafonable ;  and 
i'udgment  for  the  plaintiff.     Cro.  E.  185.  pi.  7.  Trin.  32  Eliz. 
J.  R.  Devered  v.  Ratcliff. 

3.  Cafe  for  fuffering  E.  a  prifoner  to  efcape  who  was  arretted 
by  a  capias  upon  an  original  writ ;  error  was  ailigned,  that  the 

Jhcriff  dire£led  his  warrant  to  the  bailiff  of  the  franch^e^  who  arrejled 
him  and  delivered  him  to  the  under  Jkerijf  in  ea  parte  authorizaf 
&c.  and  no  place  is  /hewed  where  the  bailiff" delivered  the  prifoner^ 

for  it  may  be  it  was  out  of  the  county.  It  was  the  opinion  of  the 
Court,  that  ihewing  of  the  place  is  but  an  inducement  to  the 
a£tion,  and  when  he  pleads  not  guilty,  the  efcape  is  the  matter 
material  and  affirr;6ed  the  judgment.  Cro.  E.  189.  pi.  5.  Mich. 
34  &  35  Eliz.  B.  R.  Appleton  v.  Bur. 

4.  'ITiis  difference  w^s  agreed  by  the  Court,  that  in  aflion  of 
:Cfcapc^ againft  the  iheriff  upon  an  arreji  by  mejhe  procefs^  as  a  cap. 

ad 


ikj  rdpondend*  &c»  the  writ  9ugbt  to  furmifi  that  ad  largum  in 
femiftt^  ei  non  comperuit  ad  diem ;  becaufe  the  party  was  bailable 
and  h  the  flierifF  might  fuiFer  him  to  zo  at  large  \  but  if  it  is  on 
onextcuiion^  as  upon  a  ca  fa.  there  ad  largum  ire  permifitis  fuf- 
ficient.    Noy  72.  SherifFof  Nottingham's  Cafe. 

5.  In  debt  againft  the  flieriffs  of  i .  on  a  judgment  againft  L.  Noy.  45. 
there  for  the  plaintifF;  exception  was  taken  becaufe  it  was  not  |'p'^ 
Blltigtdthat  thefaid  L.  was  arrtjied^  and  if  he  was  not  arrefted,  i^t  appear, 
there  cannot  any  aAion  be  brought  for  his  efcape  ;  fed  non  allo- 
cator.    For  when  the  forjeant  returned  cepi  corpus  &  paratum 

habeo  it  is  to  Bt  intended  that  he  was  arrejted\  but  if  he  was  not  ar- 
retted yet  the  record  being  that  he  is  committed  per  Curiam  to  prifon 
Isfufficienty  the  party  being  trefent  in  Court  without  ah  arreft. 
Cro.  £.  893,  894.  pi.  9.  Inn.  44  £liz.  B.  R.  Colfton  v.  Rofs 

andLevet.  Trin^'^^* 

6.  In  debt  upon  an  efcape  againft  defendants  as  iherifFs  of  the  ehx/b.  R. 
city  of  York,  the  plaintiff  counted  upon  a  judgment  given  in  the  s.  c.  but  , 
Court  of  York  for  the  plaintiff  uf  on  an  obligation  made  by  one  R,  L,  ^^^  ^***J^ 
but  did  not  Jhew  that  it  was  made  within  the  jurifdiSiion  of  that  But  fee  ^N) 
Court*    Notwithftanding  this, judgment  was  given  for  the  plain-  [    1O9  J 
tiff.  Noy  45.  Pafch.  3  Jac.  B,  R.  Colfton  v.  Roflc  and  Levet. 

7.  Cafe  againft  the  (beriff  of  Briftol  for  an  efcape,  in  which  Mo.  834, 
Ae  platDtifF  declared,  that  on  a  petition  of  himfelf  and  other  ere-  ^Tfc^'afe^olr 
ditors  a  commijfion  oF  bankruptcy  was  taken  out  againfi  J.  Z>.  and  the  Sheriflfi 
the  ccrnmsffioners  offered  to  examine  him  upon  interro^tories,  which  «f  Briftol, 
herefufed  to  anfwer^  and  thereupon  they  committed  him,  and  the  ^'entioiwthe 
defendant  fullered  him  to  efcape  ;  it  was  obje£bd,  that  this  de-  declaration 
daration  was  iH,  becaufe  the  plaintiff  had  alleged^  that  the  de-  *<>  »^.  that 


fendsHt  fieffered  the  bankrupt  'to  efcape^  hut  did-  not  fay  that  the  ^^ er^! 
debt  was  not  fatisfied  \  but  per  Curiam,  itftiall  be  intended,  that  and  that  the 
it  was  not  (atisfied,  and  it  is  the  efcape  which  is  the  tort.     Rolh  defendant* 
Rep.  47.  pi.  1 6.  Trin,  12  Jac.  B.  R.  Barnes  v.  Carey.  JS^fcJl,^ 

^  •       the  plaintiff 

001  bang  latisfied ;  and  that  the  Coun  held  that  the  words  (the  plaintiff  not  being  fatisfiedj  are  onljr 
^rplttfage.-*-, — z  Bulft.  236.  S.  C.  adjudged  for  the  plaintiff. 

8.  Debt  againft  the  ttitxiS  for  fuffering  onoy  againfi  whom  the  jBulft.na, 
plaintiff  had  recovered  as  executor  oft^»  S.  to  efcape  i  and  in  reciting  pi^j^jiff^f, 
thefirji  q£iiqn  it  /V  alleged  that  he  recovered  againft  him  as  adndni^  ter  the 
Jhator^  which  canpot  be  that  one  fliould  die  inteftate  and  have  an  judgment 
executor,  and  the  aflion  of  debt  upon  the  efca^  ought  to  purfue  J!^^^'^^^, 
the  firfl  adion.    The  Court  held  the  a&ion  not  well  brought,  adminiftra. 
and  reverfed  the  judgment.     Cro.  J.  394.  pi.  6.  Hill.  13  Jac.  tor  found  a 
fe.  R.  Slinglby  V.  Lambert.  :i^^^, 

was  made 
execntor.    The  Court  wte  divided ;  and  the  reporter  fajtthat  he  heard  it  was  ended  by  agreement. 
—-Roll.  Rep.  176.  S.  C.  adjotnatur,  but  the  reporter  fays  that  (as  he  heard)  the  caic  was  moved 
agaifl  the  neat  term*  and  Coke  Ch.  J.  being  then  prefenti  it  was  adjudged  that  the  a^ion  was  not 

naintalnablc- Codb.  26a.  pi.  361.  Lambert  v.  Sling(by»  S.  C.  and  fays  it^was  the  opi.tion  of  the 

Court  that  the  a^ion  of  debt  againft  the  (heriff  would  lie  upon  the  efcnpe,  and  that  the  fame  debt 
fltould  beaiTcts  in  the  executor's  hands;  and  it  was  holden  clear  that  the  executor  of  an  executor 
F»ght  have  debt  on  the  efcape,  for  tha(  be  fs  esecittor  to  tbf  fiift  teftator^  and  therefore  a  fortiori  the 
»«*«»  woifld  lie  in  the  principal  c»fe, 

•  5.  In 


J 


9.  In  a£Uon  on  the  cafe  on  an  efirape  It  was  moved  m  arreft 
of  judzmenty  that  the  declaration  was  infuffcient,  becaufe  it  Joes 
Jhtw  thai  the  party  was  arrefied  that  made  the  efcapi^  but  does  nai 
ihew  hy  what  proofs  he  was  arr^nL  2dly,  Says  that  be  was  ar-^ 
refitd  virtute  querelay  which  cannot  bc^  for  be  is  arretted  by 
virtue  of  the  writ  and  not  of  the  plaint,  ^dly.  It  does  notjhes^ 
iy  what  authority  the  prijan  was  kepty  out  of  which  the  efcape  was 
made*  Roll  Ch.  J.  laid^  that  the  2d  exception  was  materialj^ 
and  then  if  the  party  be  not  well  arretted,  there  caa  be  no  efcape, 
and  io  the  action  lies  not.  And  therefore  nil  capiat  per  brlhuD, 
nifi  caufa  &:c.   Sty.  162.  Mich.  1640.  Pbtlips's  Cafe* 

10.  In  a£Hon  of  efcape  the  plaintifF  declared  that  the  principal 
rendered  himfelfin  £fcharge  of  his  hail  after  judgment  ifgainfi  btatf 
and  that  afterwards  he  efcaped^  and  that  this  render  was  to  the 
marjhal  %  per  Roll  Ch.  J.  he  cannot  render  himielf  to  the  marflial 
in  di&harge  of  his  bail  \  for  only  a  judge  can  take  and  difcbarge 
bail  and  not  the  marttial  \  but  if  it  isfaid  be  did  it  in  Court  it  is 
well  enough ;  for  he  may  xender  oimiell'  to  the  marfhal  in  Court, 
though  out  of  Court  be  cannot  ^  and  judgment  for  the  phiifiti£ 
Sly.  330.  Trin.  1652.  Child  v.  Lenthall. 

?fe«»-  S'S-       II.  Debt  for  an  efcape  againfi the Jberiff\  fir  that  fF,  R.and 

TrFn  7  w.  ^'^  ^if^  ^^^^  ^^  execution  and  efcaped^  u|>on  nil  debet  pleaJded| 

5.  B.  IL    '  Ae  jury  found  that  the  hufbandwas  tn  execution  and  efcaped^  but  that 

the  S.  P.      flj0  ^ifg  never  Was  in  execution ;  and  notwithttanding  this  did 

Holt  Ch,  T.  ^^'  5^^^^  ^^^  ^^  declaration,  yet  the  plaintiff'  had  judgmesti 

as  ruled  bel  for  it  IS  as  if  the  wife  bad  not  been  mentioned  at  all.    And  a  i^ 

[no   3  firence  was  taken  between  actions  founded  on  a  wrong  and  on  a  con^ 

iortt  Bruig*    fra^  $  for  where  it  is  founded  on  a  wrong,  as  on  a  treipafs  or  an 

<»*be^^*    efcape  &c.  it  is  mainuinable  if  any  part  of  it  is  proved;  fo'm 

lamdcafc.  debt  for  rent,  if  20 1.  is  demanded  a  lefs  fum  Biay  be  founds  be* 

caufe  it  may  be  apportioned ;  but  where  an  a^ion  is  founded  00 

a  contrail,  there  it  isintire.  Sid.  5,  6.  pi.  i.  Mich.  12  Car.  2. 

C.  B.  Roberts  v.  Herbert. 

lev.  TOT.  1 2.  In  an  a£Uon  of  debt  for  an  efcape  of  one  in  execution»  it  is 

fbe^ounUiit  ^^^  fiiffi^^^^^  *^  J^^^  '^h  '*^'  ^  capias  ad  fatisfadendum  ijfuedy  by 

•nly  upon  virtue  of  which  he  was  taken  kc.  but  the  plaintiff  nuy/Z/^m;  bow 

the  writ  li  recovered  judgment^  ami  thereupon  ca.fa.  iffuedkc.  for  as  to  the 

^t  held*  judgment,  the  defendant  may  plead  nul  tielrecord  ;  and  though 

an  incura-  if  there  was  no  judgment,  the  fherifF  was  bound  to  execute  the 

'hic  fault,  writ|  and  perhaps  might  be  fined  for  the  efcape ;  yet  if  there  was 

meirteiM  "^  judgment,  there  was  no  debt  or  duty  to  liie  plaintifF^  per 

omitted;  .  totam  Curiam,     i  Saund.  389  39.  Mich.  18  Car.  2.  Jones  v. 

who-eupon     Pope. 

leave  was 

given  to  the  plaintiff*  to  difcotttiaue,  theufh  after  aif umeat  (  for  the  (heriff  fliall  tiM  ^un^naiSbti 

Jot  the  efcape  for  the  default  in  the  declaration.       ■■    Sid.  305.  pi.  14.  S.  C.  held  accordinflji  the 

declaration  hciog  quod  rumrccuperalTet  againll  tiie  party  piout  patet  per  recordumt  ard  that  there* 

upon  a  capias  ittueda  and  the  party  was  taken  by  the  defendant  and  cfcaped  Sec.  wlpch  iras  SA 

fcneiaL 

I ).  Cafe  &c.  upon  an  eicape  on  mefne  proceft  was  brought  in 
Exeter  againft  the  Iheriff  of  Devon  s   plaintiff  declared  of  the 

taking 


talin^at  Topfam^  which  is  in  Devonjbire^  4md  that  the  drfeniamt 
fkf&idhim  to  efcape  at  Exeter '^  it  was  moved  in  arreft  of  judg- 
ment^ that  plaintiff  declared  of  ^e  taking  in  Devon  for  an  ef- 
cape at  Exeter,  which  ir  a  city  and  county  of  itfelf^  and  not  part 
of  the  countv  of  Devon  i  but  it  being  after  a  verdifi,  the  Court 
i!l  but  Twiiden  held,  that  it  (hall  be  intended  that  the  defendant 
had  the  cuftody  of  the  prifoner  at  Exeter  either  upon  an  habeas 
corpus,  or  upon  frefli  purfuit ;  but  Twifden  thought  this  a  very 
foreign  intendment.  Sid.  364.  Pafch.  ao  Car.  2.  B.  R.  Hop* 
ping  V.  Holmy* 

14.  If  z  judgment  be  given  for  tOo/.  and  the  partyjues  out  a 
ta.fa.  hut  for  50  /.  part  rf  the  laid  100  A  and  the  IherifFtalces  the 
priloneri  and  fuffers  him  to  e(cape ;  now  the  party  who  fued  cnit 
the  execution  fifall  recover  on  the  efcape  but  for  the  50  /.  for 
which  the  prifoner  was  taken  in  execution,  and  not  tho  whole 
fOoL  contained  in  the  judgment.  Arg.  2  Saund.  loi.  Pafch. 
21  Car.  3.  in  Cafe  of  Jaques  v.  Ce(ar. 

15.  In  a£tion  for  an  efcape  if  die  plaintiiF  declares  of  cauft  of 
affionto  40  x.  zni  proves  30  s.  this  is  Sufficient ;  per  Hale  Cn.  /. 
but  the  reporter  ikys  qusre  de  hoc,  it  being  fpeciai.    2  Lev.  85; 
Pafch«  25  Car.  2.  at  Guildhall. 

i6.  In  efcape  the  plaintiff  declared  upon  a  latitat  in  placito  tranf* 
grejionis^  whereas  the  writ  produced  was  in  placito  tranfgrej/lonis  ac 
etiam  biUa  20  /•  Hale  Ch.J.  held  this  an  incurable  fault.  2  Lev. 
85.  Pafch.  25  Car.  2.  at  Goildhall.    Gunter  v.  Clayton, 

17.  Cafe  upon  an  efcape  againfl  the  defendant  being  marjbalof 
B,  R.for  the  efcape  tf  a  prmner  formerly  in  the  Fleet  \  and  upon 
an  baieas  corpus  brought  b^ore  a  judge  of  this  Courts  and  tiJrned 
over  to  B.  R.  After  verdid  it  vras  moved  in  arreft  of  Judgment^ 
that  it  was  faid  virtute  brevis  de  habeas  corpus  directed  to  the 
warden  of  the  Fleet  be  was  debito  modo  commifTus  to  B.  R. 
which  is  repugnant.  And  the  Court  took  this  exception  as  ma- 
terial, becaufe  it  does  not  appear  that  he  \as  committed;  for  he 
cannot  be  committed  by  an  habeas  corpus  ;  and  judgment  was 
thereupon  arreited.  2  Show.  17,  18.  pi.  lo.  Trin.  30  Car.  2. 
B.  R.  Bourne  r.  Cooling. 

18.  Adion  againft  the  (heriSs  for  fufFering  one  to  efcape  that  [    Hi  3 
was  in  the  Counter  upon  a  plaint  there  levied,  and  fa^  that 
whereas  fuch  a  one  was  indebted  to  him  &c.  he  being  m  their   . 
coftodj  by  virtue  of  the  fiiid  plaint,  they  fufiered  him  to  efcape. 
Exceptions  were  taken,  that  there  were  no  continuances  entered, 

nor  proceedings  f^om  the  entry  of  the  plaint  to  the  time  of  the  efcape  j 
nor  was  it  faid  that  the  caufe  of  alRion  arofe  within  the  jurifdi^ion. 
£t  per  Curiam  as  to  the  iim  exception,  in  London  we  never  ufe  it 
as  tt  is  done  in  inferior  Courts.  And  to  die  2d,  upon  evidence,  it  is 
true,  we  make  them  prove  it  within  the  jurifdidion,  but  it  is  well 
enough  if  it  does  not  appear  to  the  contrary.  Judgment  pro 
quer*.  2  Show.  424,  pi.  391.  Hill,  36  •&  37  Car.  2.  B.  R. 
Cole  V.  Daniel. 
i9i  In  cafe  againft  the  marshal  for  the  efcape  of  A.  B«  the 

count 
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count  was,  /W  A^  S.  prlfonarh  in  prlfona  pradiSF  fuch  a  day 
€xtfienf  the  plaintiff  obtained  judgment^  and  thatlhe  plaintiflT,  /«- 
tending  to  charge  him,  the  defendant  permitted  htm  to  efcape ;  but 
the  evidence  was  of  an  efcape  before  the  time  of  the  judgment ; 
fo  the  count  is  of  an  efcape  afier  judgment  obtained,  but  the  evidence 
of  an  efcape  before  the  judgment^  fo  it  does  not  maintain  the  decla- 
ration \  fed  non  allocatur ;  for  it  is  all  onie  in  effed  ;  for  ^ough 
after  an  efcape  the  plaintiff  cannot  charge  him  in  execution  upoa 
the  judgment,  yet  he  might  profecute  him  to  judgment,  as  well 
as  if  he  had  remained  iniafkuai  cuftody ;  aiid /^ix  aRion  is  not 
brought  for  an  efcape  after  being  charged  in  execution,  buty^r 
an  efcape  to  prevent  the  plaintiff  charging  him  \  and  this  is  all  one» 
be  it  before  or  after  judgment  obtained.    Skinn.  583.    Triju 
7  W.  3.  B.  R.  Key  v.  Briggs* 

r 

(M)     Pleadings  by  the  Perfon  that  efc^d. 

J.  TP  the  plaintiff  by  parol  difcbarges  the  defendant  himfelfxt  is  a 
*  good  difcharge*  without  any  writing.  D.  275.  a.  marg. 
pi.  47*  cites  PI.  C.  36.  and  30  Eliz.  C.  B.  and  34  Eliz.  B.  R. 
and  that  the  fame  was  agreed  i  Car.  B.  R.  in  one  Smith's  Case  $ 
but  that  it  was  (aid  there,  that  after  an  efcape  fufiered  by  the 
(heriff  a  difcharge  to  him  bv  parol  is  not  fufficient. 

2.  In  trefpafs  and  imprifonment  the  defendant  juflifies  by  virtue 
of  z  capias^  and  the  plaintiff  did  afterwards  efcape^  ant  be  being 
flfertff  did  follow  him  by  virtue  of  the  f aid  warrant  taken  upon  the  ca-' 
pias  ;  the  plaintiff  replies  that  he  efcapedby  Hcenfe  of  thejberiffsy 
and  traverfesthe  latter  taking  by  virtue  of  the  warrant ;  and  the 
Court  hela  the  traverfe  idle,  becaufe  the  plaintiff  had  fufficiently 
confeffed  and  avoided,  and  if  he  efcaped  by  the  Jheriffs  licen/i 
that  ought  to  be  the  thing  put  in  iffucy  and  not  the  traverfe.  Brownl. 
197,  198,  Trin.  13  Jac*  Hatton  v.  Hunn* 

3.  Scire  facias  by  executors^  to  have  execution  of  a  judgment 
obtained  by  their  teftator  unde  executio  reftat  faciend  ;  the  de« 
fendant  confeffed  the  judgment,  but  fays  that  a  ca.  fa.  iffued 
againft  him,  and  that  he  was  taken  and  committed  to  the  Fleets 
and  that  he  paid  thefum  mentioned  in  thg  condemnation  to  the  war* 
den  of  the  FUety  who/uffered  him  to  go  at  large.  Upon  a  demurrer 
this  was  held  no  plea,  but  that  this  was  a  voluntary  efcape  in  the 
warden ;  and  judgment  for  the  plaintiff.  Mod.  194.  pi.  26. 
Hill.  26  &  22  Car.  2.  C.  B*  Compton  v.  Ireland. 

[112]  4*  ^^  ^  ^^'^^  facias  auare  executionem  non  upon  a  judgment 
the  defendant  pleaded,  that  be  was  formerly  taken  in  exeemtion  upon  a 
ea.fa.  upon  the  fame  judgment^  and  the  Jheriff  fuffered  him  to  efcape^ 
to  which  efcape  the  plaintiff  then  ami  there  cotifented  \  fed  non  allo- 
catur ;  for  the  fubjequent  affent  will  not  make  it  an  efcape  with 
the  confent  of  the  plaintiff^  and  therefore  he  may  either  retake  the 
party  or  bring  his  aftion  againft  the  Cieriff.  i  Salk.  271.  pi.  i, 
Micb.  4  W.  &  M,  in  B.  R.  Scott  v.  Peacock. 

(N)    Pleadings 
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(N)     Pleadings  by  Sheriff,  Gaoler  &c* 

I.  A  Felon  efcaped  out  of  the  caftle  of  D*  Which  belonged  to 
^^  the  Lady  D.  and  procefs  was  made  againft  her  to  anfwef 
to  the  efcape,  who  came  and  prefcribed  to  have  the  ward  ofprifomrs 
taken  vntbin  herfranthife  by  three  days  and  three  night f^  and  they 
fmli  beMlivered  to  the  King's  gaclj^  and /aid  that  the  party  wai 
there  and  imprifined  by  three  days  and  three  nights^  within  which 
time  be  did  net  efcape^  and  demanded  judgment,  and  becaufe  ihe 
did  not  anfwer  to  the  efcape  generally,  fiie  was  charged  of  the 
efirape.     Br.  Efcape,  pi.  23.  cites  ^^  AfT.  27. 

2.  Dela  upon  efeape  again/!  the  mayor  of  the  Jiaple  becaufe  he  Br.  Lieu  At. 
j^jfered  a  prtfoner  condemned  in  100/.  to  efcape^  and  the  defendant  |*'c'^* 
demanded  judgment  if  the  Court  will  take  conufance^  becaufe  there  h  appean 

is  ^^fiatuti  which  wills  that  the  mayor  of  the  Jiaple  Jhall  hold  pUa  thatthit  ac. 
rf  all  things  touching  the  Jiaple^  and  that  the  other  mayor  was  re-  ^^^  ^j^ 
moved  &c.  and  yet  bec^fe  this  adion  was  of  an  offence  done  by  Bank. 
the  mayor,  and  does  not  touch  the  ftaplc,  therefore  the  defendant   *27£.j.r« 
was  awarded  to  anfwer.     Br.  Efcape,  pi.  2.  cites  9  H.  6.  19* 

3.  By  which  the  defendant  faid^  that  he  who  efcaped  was  taken  Br.  Efcape^ 
by  a  plaint  of  debt  affirmed  againft  him^  abfque  hoc  that  be  was  taken  ^^'^J'^  *^*^ 
ond  imprifined  by  way  of  execution  modo  et  forma,  and  the  others  e  and  is 
contra.    Ibid.  debiufw 

e/eapt  pet" 
nitttd  hyfmtb  d  VMrien^  htfaiJ  that  be  took  him  iy  another  precept^  and  not  ty  estfcution  of  tbi» 
fVidmnatioM  of  xvhich  the  plaintiff  counts,  and  the  others#  contra»  and  Co  the  ijfue  was,  if  it  Vfui 
f'tbiM  hy  thii  ccndtmnation  orfrunotbtr  cauje.   Br.  Efcape,  pi.  53.  cites  9  H.  6.  20. 

4.  A  gaoler  fiiffered  an  efcape,  and  plaintiff  after  the  efcapi  re-  *  ^-  *9:  '^ 
Uofed  to  the  defendant  all  executions^  and  yet  brought  debt  againft  Mm^^^ 
the  gaoler,  who  would  have  pleaded  the  releafe  and  could  not  be-  ch.  B.  cited 

.  caufe  he  is  not  party ;   per  Manwood  Ch.  B.  Mo.  276.  in  Cafe  ^9  H.6.S.P 
of  Ognell  V.  Pafton  cites  o  H.  6. 

S-  Debt  againft  J.  M.  oecaufe  he  fuffired  W,  S,  who  v^as  bound 
to  the  plaintiff  in  40  /•  by  Jlatute*Jiaple  to  efcape  at  largo  out  of  his 
c^ody^  and  the  defendant  faid  that  he  was  in  his  keeping  by  virtuo 
rfo  plaint  affirmed  againfi  him  by  ajiranger^  abfque  hoc  that  he  was 
arretted  and  in  ward  by  the  faid  Jlatute^  and  the  others  e  contra, 
and  it  was  admitted  for  a  good  liTie.  Br.  Dette,  pi.  188.  cites 
II  H.  6.  49. 

6.  Ifi/.  is  in  execution  at  tbefuitofB.  upon  erroneous  judgment^  Keilw.  it. 
Rafter  efcapes^  and  then  judgment  is  reverfed  by  writ  oferror^  the  ^*  ^^'  ^'^* 
adion  on  the  efcape  b  gone ;  for  he  may  plead  nul  tie!  record,  be- 
caufe without  record  the  afiion  is  not  maintainable  ;  but  tillfucb 
j^ment  or  execution  is  reverfed  by  error  the  Jheriff  or  gaoler  Jhall 
»ot  take  benefit  of  it  %  becaufe  he  cannot  in  fuch  cafe  plead  nul  tiel 
record  j  for  till  it  be  reverfed  it  remains  in  force  notwithftanding  C  ^'3  ] 
there  is  a  manifeft  error.     8  Rep.  142.  b.  per  Cur.  cites  it  as  fo 
^Id  34  H.  6.  2.  b.  and  21  £.  4.  23.  b. 

7.  But 


^  »•.  f 


if.  ^itWf  y.  But  in  the.  fame  cafe,  i/tbe  plaintiff' brings  debt  again^  tfa^ 
gi.^6.citct  dieriff  or  gaoler  m  tbi  efiapi^  and  basju^^nunt  and  exicutimt^  and 
k\  Rep.  90.  afi^  tbejudgmtnt  is  nverfid^  yet  ibis  judgment  upoa  this  oollsreeral 
i-citet  thing  being  executed,  it  remains  in  force  nocwithftanding  there- 
s!  c.'dt^    vestal  of  the  firft*    Ibid,  ekes  7  H.  6.  49. 

Br.  Efctpev  8.  Debt  againjl  tbe  marjbal  upen  an  efcape  of  one  T.  who  wat 
^L^o.  citet  condemned  to  the  plaintiff  at  the  affifes  in  40 1.  and  brought  writ 
of  error,  and  the  Judgment  was  affirmed,  and  he  committ^  to  die 
MaribaUea  and  luffered  to  efcape ;  the  defendant  faid^  tbat  a  great 
mtmber  eftbe  Kin^s  enemies  broke  tbeprifin  and  teok  tbem  ent,  abfipie 
hoc  tbat  he  efcaped  etberwije^  wr  alio  mod$ ;  and  the  opinion  waSf 
that  it  is  no  plea  if  he  does  net  fay  tbat  they  werejirange  enemies^  as 
•f  France  &c.  For  if  they  were  of  England  he  may  have  his 
recompence,  and  if  they  were  flrangers  the  plea  is  good  without 
any  lans  ceo  %  et  adjornatur.    Br.  Dette,  pi,  22.  cites  36  H. 

6. 1. 

9,  And  it  was  faid^  that  if  he  pleads  UtaXjlrange  enendes  did  it 
\ytJbaUJbewf9me  rf  their  nanusy  and  not  quod  ignoti  fecenint  &c. 
Br.  Dette,  pL  ^x.  cites  33  H.  6.  t. 

10*  Debt  againft  tbe  mar&al  vAio  Permitted  a  prifener  em* 
demned  to  go  at  large ;  the  defendant  faid  that  he  did  not  permit 
him  to  go  at  large  prout  &c*  and  a  good  plea.  Br.  Dette,  pi. 
aaS.  cites.  38  H.  6.  28. 

1 1,  ff^rit  of  execution  comes  to  thejberiff'smd  he  makes  a  mandah 
^  to  tbe  bailiff' of  the  franchife^  who  takes  him^  and  after  he  dcapes^ 

writ  of -debt  lies  agalpft  the  bailiff  and  not  againft  the  iheriff,  and 
in  thofe  caics  it  feems  that  the  bailiff,  the  warden,  iheriff  &c. 
fiyall  be  named  by  their  names  rf  offices  j  for  othcrwife  the  writ  (hall 
abate,  and  in  this  cafe  he  was  named  bailiff  of  the  franchiie  of 
D.    Br.  ^fcape,  pi*  40.  cites  5  £•  4.  1,2. 

12*  In  debt  againfl  a  gaoler fw  fuffering  a  man  condemned  to  go 
at  large^  it  is  a  good  plea  ^at  he  did  not  permit  him  to  go  at 
large.     Br.  Dette,  pL  157.  cites  10  E.  4.  10. 

13.  ASdon  upon  the  cafe  by  the  Earl  of  Kent  againft  %aw  and 
another  flicrifis  of  L.  that  where  the  plaintiff  had  brought  writ  of 
tfffMjff  againft  M»  znd  judgment  given  that  "he  fiall  account j  and 
capias  ad  cemputand^  awarded  to  thejberiffs  ofL.by  which  they  took 
him  and  held  him  in  ward  tillfuch  a  day  when  the  fieriffi  fuffered 
him  to  tfcape  &c.  and  note  that  aAion  upon  the  cafe  was  broueht ; 
for  he  cannot  have  debt  till  it  be  certain^  and  it  is  not  certain  tttt  he 
has  accounted  infa3.  Jenney  faid  A<£Ho  non ;  for  after  tbe  arreft 
the  Ghancelbr  fent  writ  to  himy  bv  which  he  brought  him  to  him, 
and  the  faid  Chancellor  comsnittea  him  to  the  Fleets  and  cemnuntded 
this  drfendant  to  carry  him  there^  and  ht  carrying  him  A  and  B* 
rejcued  him  at  K,  judgment  fi  a^io  \  and  the  tarties  demurred  s  pet 
Pigot  this  is  no  plea ;  for  he  is  bound  to  keep  tbe  prtfoner  and 
may  have  his  remedy  over,  and  fo  where  a  man  brealcs  tbe  pri- 
fon  and  permits  the  prifoners  tQ  efcape.  But  by  all  the  joftices, 
if  the  Jhfrifffnyes  capias  and  a  man  makes  refcous^  and  Che  iheftf 

retfsnu 
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ntwmstbe  r^uus^  this  is  d  tlifchangefar  thi  fi^iriff'^  4uod  Cateibj 
coocefEc  when  it  hangs  in  procefs  ;  for  the  plaintiff  may  proceed 
bj  alias  and  pluriesj  and  (b  to  exigent.  Br.  £fcape»  pi.  37.  cites 
16  E.  4.  23. 

14.  But  cmtra  aftiP  condertlnatwn^  and  there  be  /ball  be  chat-g. 
cd ;  for  he  may  have  his  remedy  over  againft  the  offender,  as  in 
wafle  by  a  ftranger  the  termor  fhall  aluwer  the  wafte^  and  the 
odierflull  anfwertohim.     Ibid. 

15.  In  debt  againft  the  warden  upon  efcape  of  a  man  con-  ^*  C-  '^^ 
demned  it  is  no  flea  that  the  firji  aHim  was  difcontinuid  before  J^  t«*i$^ 
judgment ;  for  he  is  a  ftranger  to  the  record,  and  this  is  only  error  mifprinted 
of  which  a  ftranger  caimot  fpeak  ;  per  Pigot  in  an  adion  upon  il>«re(i8) 
the  cafe.     Br.  Dette»  pi.  aic*  cites  11  E.  4.  23.  (^'*'^ 

16.  The  gaoler  Jball  net  tdie  advantage  ef  difcontinuanites  or 
err^r  in  the  record^  inafmuch  as  he  is  a  ftranger  to  it,  though  he 
is  charged  by  a£lion  brouf^ht  upon  this  record  for  the  efcape,  any 
ihorethan  a  ftranger  (hall  falfifv  by  a  matter  dilatoryt  D&  67;  a; 
pi.  16.  Mich.  3  £•  6.'  in  Cafe  of  Minors  v.  Turke  cites  it  as 
hdd  for  law  2 1  £.  4.  28. 

17.  In  debt  againft  2,  gaoler  for  fuffering  his  debtor  to  efcape^ 
Who  was  condemned  hy  recovery  in  debty  there  nul  tiel  record  is  a 
gdcd  plea  )  becaufe  the  adion  is  founded  upon  the  entire  mattery 
viz.  the  recovery  and  the  efcape  %  per  Frowyke.  Keilw.  18.  b. 

HilLiaH.  7» 

18.  In  debt  upon  efcape^  it  Is  a  go<>d  plei  that  after  he  bad 

Urn  in  bis  ward  by  the  condemnation^  (Ixq  plaintiff  who  recovered /aid 
to  him  that  be  might  fuffer  him  to  gOy  by  which  he  fuflered  him  tci 
go  accordingly,  this  is  a  good  plea,  and  no  efcape,  though  the 
ctMsdemnation  be  by  matter  of  record,  and  the  difcharge  ^  parol 
vitbout  writing  I  quod  nota  per  tot.  Cur.  Br«  Efcape,  pi.  i. 
cites  27  H.  8.  24 

19.  Debt  againft  the  marftuil  for  an  ckzpc  of  a  prifOner  being 
ih  execution  &c.  if  he  plead  that  the  prifon  was  broke  by  emmiesy  or 
by  fudden  waters^  or  by  fuch  force  or  vehement  power  that  be 
toidd  not  rej^^  this  is  good  with  a  traverfe^  that  he  did  not  break 
priiba  in  any  other  manner ;  but  if  this  be  done  by  traitors  or  re* 
Otis  within  tlie  realm  the  law  varies,  becaufe  the  gaoler  may  have 
ftoiedyover  againft  theiii.  D.  66.  b.  pL  15.  Mich.  3  £.  6;  In 
Csft  oif  Mraors  v^  Turke. 

20.  OdendiUits  in  elcape  fhall  not  be  admitted,  as  it  feem«,  to 
tike  exceptions  to  the  infufficiency  of  the  county  for  that  the  record  it 
^good  atiiformal^  but  IhaU  anfwer  to  the  efcape.  D.  67.  a.  pU 
16.  Michi  3  £•  6.  in  Cafe  of  Mynors  v.  Turke. 

21.  Debt  upon  cfiiape  againft  a  (hzriS  who  faid  that  before  the 
tftape  the  frifomr  wets  condemned  in  the  [aid  condemnation  and  in 
eKtcntionj  as  in  Ae  declar^tiony  in  the  time  tf  a  former  Jberiff  who 
Offend  him  to  efcape^  and  after  retook  and  imprijoned  him^  and  Was 
removed^  and  defendant  was  made  Jheriff^-^and  af^er  fuffered  him 
ft  efcape  i  juderaent  if  of  this  fecond  efcape  a&ion  ought  he  to  have» 
«Qd  a  good  criea  s  for  he  has  confeffed  and  avoided  the  plea ;  for 


lArben  the  prifoner  fifft  ef^sptd^  and  the  firft  IberiiFretook  and  i 

prifoned  him,  thisfec9ni  in^rifonment  is  no  txicutwnfor  the  partff 

but  the  party  is  put  to  his  aaion  for  tht  efcape  againft  the  firft 

(heriff.     Br.  Efcapc,  pi.  45.  cites  5  E,  6, 

TiV.^/         *^"  ^"  ^^^^  *^  plaintiff  counted  that  C.  the  defendant  was 

noil  V.  Pa^"  bound  to  him  by  recognizance,  and  thereupon  he  fiicd  estectUhn  if 

ton,  Hill.       capias^  ^r\A ^t Jheriff  returned  cifiy  and  that  afterwards  the  fhens 

theCom^n  '^*^''^^^'*^  '^'^  ^-  ^ocfcapc,  for  which  the  plaintiff  brought  this 

Eleas  oTSc"  ^^'^^n.     The  defendant  pleaded^  that  before  this  txectttion  C,  was 

t%zht%Mcr     indi£fed  and  found  guttty  of  felony^  and  had  judgment  to  be  hanged^  and 

\^'a^      5^^ra;<?r^f  efcaped.  It  was  infifted,  that  by  the  judgment  in  fdony 

corSigfyr      ^*  ^**  difcharged  of  the  debt,  he  being  thereby  a  pcrfon  dead  in 

Cro! .    law  ;  but  becaufe  he  was  refponftble  to  every  aiHom  till  be  was  exe* 

^'ft^'^^'  '^'^^  /«y27^  judgment  was  given  for  the  [Jaintiff.  Sav.  63.  pU 
kft?n?s.c.  *35-  Pafch.  26EIiz.  Ognell  y.  Martin  and  Webb. 

fays  that 

after  his  bein;  found  guilty  he  was  difcharged  of  the  felony*  and  then  the  defendant  *  fiifftred  him  e» 
foat  large.  All  the  Court refojved  that  the  execution  wa&  well  lerred  -upon  him;,  for  thoafh  his 
body  wA.^dt  the  Queen's  pledfure,  yet  he  ftiall  not  take  advantage  of  his  own  tort  ^ao  more  dull  the 
ikeriff*}  hut  he  (hall  anfwcr  the  adtion  and  execution  of  a  eommon  perf«i.-«— -a  Le.  t^.  pL  l»S> 
S.  C.  adjudged  for  the  plxltitiiF.*-»-S.  C.  cited  8  Rep.  141.  a. 

14..  C.  brought  an  a6Hon  of  debt  upon  an  tffcape  againft  H. 
fberiff  of  the  county  of  H.  who  pleaded  that  the  plaintiff  dedit  con-- 
fenfum  cidcm  Jacobo  that  the  prtfoner  Jhould go  at  A? r^/,  whereby  he 
did  fo.  Walcnfley  faid  he  ought  to  plead  it  by  way  of  licence,  and 
not  by  confent.  Curia,  the  plea  is  good  without  queftion,  and  he 
may  take  iffue  thereupon.  Gold(b.  81.  pi.  20.  Hill.  30  £lia» 
Cunny  v.  Harrington. 
Nov.  4$.  25.  In  aAion  againft  the  defendants^  late  {heriffs  of  York,  for 

s  p  does  ^^  cfcape  of/.  S.  who  was  committed  to  their  cuftody  upon  a 
not  appcAT.  judgment  given  againft  him  in  the  Court  of  York  upon  an  obli- 
gation made  by  him  to  the  plaintiff;  they  plead  that  they  to  A/w  tff 
large  by  reafon  of  a  writ  of  privilege  awarded  by  the  eouneil  of  Tori 
^c.  Plaintiff  demurred,  becaufe  they  did  not  aUcge  the  authority: 
of  the  council  there ;  and  it  appeared  not  to  the  Court  that  he 
might  be  privileged  there  &c.  and  though  they  fee  hup  at  large 
by  colfcur  of  the  writ  of  privilege,  yet  the  writ  not  being  a  good 
warrant  they  are  refponftble  to  thephintijf\  for  they  mu/i  at  their 
peril  take  heed  what  warrant  they  had  to  let  him  out  of  thetr  cuf* 
tody:  Cro.  £.  894.  Tri|u  44  Elis.  B.  R.  Colftoa  v.  It»r» 
and  Levct. 
Not.  4$.  26.  ifor  (halt  the  defendants  take  aehmtiage  eferrmiomts  froe^ 

s  p  dMs  '^  '^^  original  caufe^  thoi^h  it  appears  in  the  declaration  waiift 
noi  app^r.  them,  as  that  a  capias  was  awanied  returniMe  at  the  aext  Ccmit» 
- — s.  P.  which  ought  to  have  been  at' a  day  certain.  For  tbe  platntiff  ia 
Crt;.  E.  26^  ^^  declare  according  to^the  record,  and  not  to  vary  from  it.  Crohi 
*  32  Eiix.     £•  893.  Colfton  v.  Rols  and  Levet* 

in  Scacc.  • 

Oj^nv-l  V.  Pafton,  "'S  Rep.  14JU  t.  citfi  S.  C.  adjudftd tai fap»  that  mtih  skis  afreet  21  E. 

4-  -i.  b. 

ay.  Ao 
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J9.  And  it  wAs  further  silegeij  thai  it  was  not  fatd  that  the  Paid  I^ojr  45- 
y,  S  was  arrefled^  and  if  he  were  not  artejled^  there  cannot  be  any  ^  p*  ^ 
aSim  brought  for  his  ejcape.  Sed  non  allocatur ;  for  when  the  fer*  cot  appear, 
jeant  returned  cepi  corpus  &  paratum  habeo,  it  is  to  be  intended  '-^-  C*  ^ 
Aathewas  arreted.  But  if  he  were  not  arretted^  yet  the  record  J*  ^onhe 
is  that  be  is  commftted  to  prifon)  which  is  fufficient^  the  party  Arg.  1  sLik. 
)»eing  prefeot  in  Court  without  an  arreft.     And  notwithftanding  27i«^°?^*^ 
diefe  and  other  exceptions  it  was  adjudged  for  the  plaintiff.  Cro. 
£•  894.  Cdfton  V.  Rofs  and  Levet. 

28.  J.  S.  was  outlawed  upon  a  ca.  (a.  and  being  taken  upon  a 
cap.  utla^tQDi  the  (heriff  fufiercd  hioa  to  efcape,  the  plaintiff'  not 
being  fatisfied*  The  plaintiff  brought  adion  in  C.  fi.  and  had 
judgment ;  and  in  error  brought  it  was  among  other  things  af- 
figned,  becaufe  the  iUfion  is  brought  in  Suffolk  againji  the  Jheriff'  of 
Suffolk  for  arrefting  the  defendant  in  the  firfl  adion  upon  the  cap. 
ttuagatum)  and  fuffering  him  to  efcape  ;  and  the  defendant  in  the 
firft  a^um  is>  named  of  S.  intbeeounty  of  Norfolk^  and  the  arreft  is 
Jfttp^edat  S,  pradi^*  and  fo  the  arre/i  isfuppofed  in  the  county  of 
Norfolk^  and  then  it  is  tortious^  and  there  cannot  be  any  efcape  there* 
upon.  This  was  held  to  be  a  manifeft  and  incurable  error.  And 
theftfbre  judgment  was  wttxbL  Cro.  £•  877.  Pafcb.  44  Elix. 
B.  R.    Lden  v.  Lojrd. 

»    29.  In  error  on  a  judgment  againft  a  (heriff  for  fufiering  an 
efcape,  exception  was  taken,  becaufe  beSdnst  recite  the  whok  re* 
eerd^  but  began  at  the  jw^msnt  quedeum  recuperajfei  i^e%  Sed  nod 
allocatur.  For  it  is  but  a  conveyance  to  the  a^on.     Cro.  Elic*  t   '  ^^  3 
877.  Pafch.  44  Eliz.  B.  R.  liden  v.  Loyd. 

30.  An  adminiftrator  recovers  in  debt  againft  A.  the.  admini-  Veir.  Sv 
juration  is  revoked  ;  yet  the  adminiftrator  fucd  A.  and  took  him  in  ^^^  ^'"1 
cxectttion»  ^fuperfideas  was  awarded  becaufe  the  execution  erro-  Ud^tt to^ 
nice  emanavtt^  for  he  cannot  fue  him  to  execution  after  the  ad-  Cur.  the 
miniftration  is  revoked.     And  if  in  fuch  a  cafe  A.  had  cfcaped,  ^"Jj^* 
the  eaoler  might  well  plead  that  in  difcharge.    N07.  15.    Barn-  ind.th« 
hurft  V.  Yclverton-  defen<Unt 

ou^ht  to  b^ 
Ciiunul,  fttia  tironiee  cntiiatit-— --3rowal.  § t.  S.  C.  aAd  fcemt'ooly  t  trinilatkkn  of  YcIt. 

31.  In  debt  upon  an  efcape  the  cafe  upon  demurrer  was^  that  ^'^f  the 

9^  plaint  of  debt  was  in  an  infetior  Courts  and  bail  given  there ^  and  ^J^^"*" 
un  hah,  carp,  was  awarded  to  bring  the  body  with  the  caufe  before  the  oorp.  ina 
Ch»  J,  which  being  done  bail  was  accepted  and  procedendo  was  af^er^  becaufe  he 
mrdSrtfiiwn^i/^  whereupon  they  proceeded  and  judgmentwasgiven  ^^^^^ 
$tpkA  the  defendant.    The  queftion  was,  whether  the  fherifis  f^^jujge 
I7  this  are  dtfchftf^ged  or  chargeable  with  the  prifoner  ?    And  it  commiu  the 
wairefblved  that  they  are  difcharged  j  for  when  a  hub,  corp.  is  re--  ^^i^/^ 
inrnedyoadbail  accepted^  though  notfikd^  yet  prefently  the  prifoner  this  dif-* 
is  difcharged,  and  his  fureties  alfo  in  the  inferior  Court  \  and  charges  th«^ 
though  a  procedendo  was  afterwards  awarded,  and  that  the  caufe  ^^^^^^^ 
is  remanded^  yet  the  fureties  and  fberiffs  are  difcharged  \  but  th^  by  ail  that 
lUotiff  may  proceed  againft  the  party  as  if  he  had  not  been  im-  if  the  froce^^ 

K  a  prifoned^ 
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itnd'M  pnfoned,  and  not  otbeiwiie.  And  judgment  nocotAafAj.  Crob 
^to^bT'  J-  *03-  HUL  5  Jac.  B.  R.  Farnely  v.  Baffct. 

Jberijf  befvre 

the  UU  taken  fy  the  CJk.  J,  iheo  U  had  bees  a  fupiYfedcis  t*  che  firft  writ,  and  in  fuch  «!«  tht  Ml 
in  the  inftrior  Court  had  tloed.    YeW.  no,  lai.  S.  C.  b]r  the  name  of  Femely  ? .  Fawfect. 

32.  Upon  a  ca*  fa.  agaioft  the  defendant,  and-jtnn  eft  inirentiiK 

returned,  and  ateftatum  that  he  concealed  himfelf  in  L^ncaihire^ 

a  writ  was  awarded  to  the  chancellor  of  the  countjr-palatine^  to 

coihmand  the  {heriff  to  take  him  ad  fattsfecienditm  &c.   ita  quod 

the  chancellor  Ihould  have  him  &c«  and  that  the  chancellor  com-^^ 

manded  the  (heriff  to  take  him,  ita  quod  the  flierilF  ihould  have 

him  coram  jufticiariis  &c.  An  adim  on  the  cafe  was  broiMriiC 

againft  the  {herifFfor  an  efcape,  and  judgment  againft  him.  £r« 

ror  was  affignidtbat  the  plaintiff  $Mgkt  U  have  krought  deht^  and  mot 

an  affion  on  the  caje  ;  but  iu^udgid  it  was  at  the  plainhff^s  eU^twt 

to  bring  either  a£ft§n ;  and  though  there  was  a  variance  in  the  writ 

to  the  ehancelbr^  andrf  that  iy  him  to  thejheriff  jet  Aakt  heing  onlf 

error  in  procefsf  the  fiserifffi>aU  fit%  take  advantage  ef  ity  aod  tiie 

judgment  wasaffirmed*    Cro.  J.  a88.  p).  5.  Mtch.  9  J^.  B.  R«. 

Burton  v.  Eyre, 

The  writ  33,  An  alftton  of  debt  was  brought  upon  aa  ^fiq^  againft  € 

^"he*!b^ff  fcfiV/^^^  a  liberty^  and  after  a  trial  exception  was  taken  to  the 

with  a  ^kA  declaration,  becaufe  it  was  not  alleged  therein,  that  the  Jberiff made 

sioa  oBiitcat,  a  warrant  to  the  baiSjf  upon  an  execution,  but  it  was  only  allegcri 

MM-^'  /Atff  at  A,  rferefaid^  hj  virtue  of  the  warrant  aforefaid^  hetaoktbt 

tiled  it"»    prifoner^  vcAfofs  not  within  the  Kherty  eforefaid^  and  the  exception 

Che  haiiiff    was  held  void.    Brownl.  79.  Trin.  10  Jac«    Biownfwoith  ▼• 

of  the  n.     Trench. 

aerty  who 

mrreAed  the  defendant  and  let  htm  cfcaoe.   The  defendant  demurred,  becanfe  the  writ  hemf  dji«d«i 

to  the  IheriS^  he  oaght  to  hare  esecuttd  ie  and  not  the  hailtff»  and  fe  theaireft  aoc  laiMi  bgrvhidk 

the  party  may  haTe  an  n£U«D  of  debt  Ufoo  an  tk&ft.    Noy.  51.  Hill*  42  Etii.  Gai&ier  r* 

Harriibn, 

C  117  3  ^^.Intxizi^tmtXdebiagainJfabailiffofaKbertyfiranettetfa 
3rowni.  if.  &c.  wboro  the  eomtmtment  was  in  a  Court  within  the  liberty^  if  the 
t!*H^^  defendant j>iWf  nul  tiel  remd^  and  in  die  record  certified  are 
5*.  c.  ac-^*  diverfb  differences  in  the  continuances  and  in  theprocefs^  yet  becaufe 
coidificiy.     the  plaint^  ceunt^  and  judgment  certified  agree  with  the  dedaratkn^ 

the  plaintiff  (hall  have  iiMigment^    Hob.  179^  pi.  2io«  Hill.  14 

Jac.  Coachntan  V.  Halfey. 
Browni.  ^t.      3 j.  Debt  againft  the  meriff  for  fuffering  a  man  to  efcape  uriia 
MfMdliHd^    Wtfy  in  execution  upon  a  capias  utlagatum  on  a  judgment  of  60/.  -^- 
^'  covered  againft  him ;  the  defendant  pleaded  rndtiel  receded 

recovery ;  the  plaintiff  demurred,  Aippofing  that  he  (boold 

nil  debet  \  but  adjudged  for  the  defendant )  for  in  debt  VBpoa  sua 

efcape  the  defendant  might  plead  nul  del  record.    Hcb»  S09,  pL 

263.  Trin.  15  Jac.  Maddoxv.  Young. 
36.  Tht  Jberijf  on  a  ca,Ja.  returned  cepi  corpus^  afterwards  the 

plaintiff  brought  debt  againft  him  on  the  efcape  qf  the  deltadant,  die 


fMff  flinded  Hon  arrepavit  the  JUfgndant  hy  virtue  §J  that 
teriti  plaimifF  replied  quod  arreftavit,  and  fo  to  iflue;  and  the 
fieriff  was  not  tfiobpei  by  the  return^  hut  the  Cemrt  upon  the  re* 
torn  may  amerce  him.  2  RolL  Rep.  57.  Mich.  16  Jac*  Arg. 
ekes  it  as  adjudged  in  the  Cafe  of  Michel  v>  Hcnning  the  Sheriff 
ofDorfet. 

37.  Cafe  againft  the  marflial  of  B.  R.  wherein  the  plaintiffs*  ^•r-  9?* 
ttaui  that  he  bad  judpmnt  againft  J.  S.  in  debt^  and  that  he  was  \  p'  ^^ 
taken  in  execution  and  committed  to  the  defendant^  whofuffered  him  to  M^pt^um 

e/cape  at  D..in  the  county  of  H.  The  defendant  confejyid  thejudi*  <'«*fc. 

ment^  and  that  J.  S,  was  committed  in  execution  at  Soutbwark  in  the  ^^'  ^*q 
cmmty  ofS,  Sic*  and  that  afterwards  he  efcaped  at  Soutbwark  out  iwt's*  Ie^.  ^ 
of  die  defendant's  cuftody,  and  contrary  to  his  wiii^  and  that  he  ^'>^  <^<  *P* 
maJtfireJb  purfuit  aper  him^  and  that  upon  that  frejb  purfuit^  viz.  '*"* 

ante  iiem  exhiiitionis  hilla  profd^  vi%.  8  die  Maity  anno  (^c,  he  nr* 
to9ibm  &c.  And  that  he  was  in  his  cuftody,  and  demanded  iudg- 
jQcnt;  retolved  upon  demurrer,  that  though  the  plaintiff  alleged 
die  efeape  at  D.  in  com*  H.  and  the  defendant  confeiled  it  to  be 
It  S.  in  burrey,  that  this  was  good  without  a  traverfe  of  the  efcape 
a  Dt  for  when  a  man  is  at  large  it  is  an  efcape  in  every  county* 
Jo.  144*  pi  2*  Mich*  2  Car.  B.  R.  Harvey  v.  Reynel. 

38.  Cafe  &c.  ibr  an  efcape  againft  ^ferjeant  of  the  Compter  in  ^Keb*  H7* 
London ;  the  defendant  pleaded  that  the  fheriff, commanded  him  to  ^'/cjwi^* 
Ubatr  the  frifoner  to  him^  which  he  did^  and  tr overfed  that  he  was  iiddtlwt 
f/dky  of  efcape  aliter  vel  alio  ntodo ;  and  upon  a  demurrer  the  ^rt  U  ay 
Court  held  that  the  ferjeant  is  thft  Iberiff 's  officer,  and  the  ufual  jf^f  ^ 
mannerof  pleading  is  to  plead xhat  the  prifoner  was  in  the  cuftody  ^erefore 

of  die  iberiff,  ^nd  flieriffs  in  London  may  make  their  houfes  »<><  KuUcf 
Ibeir  pfifons  if  thev  will,  as  well  as  the  Compter,  and  fo  the  bar  ^*|^^J„4 
ilgowl,  bat  the  traverfe  being  ill  the  Court  directed  it  (bould  be  ^takctn/ 
referred.     Sid    318.  pi.  6*  Hill.    18  &  19  Car.  2.  B.  K.  tramft; 
H«fl>and  V.  Cole.  {-^^'^J 

H  •ficri't  they  acncd  to  ftay  till  rtmUj  be  tikcn  sgaiaft  the  high  (heriff ^  et  ajjmistur* 

39.  Cafe  againft  the  fheriff  for  an  ejcape  upon  mefne  procefs%  tMo4.iyf* 
die  defendant  pleaded  theftatute  23  //.  0.  cat,  10.  and  that  he  let  $•  C.  a4* 
the  petfon  out  upon  bai^  according  to  the  faid  ftatute,  and  that  he  {^cti?f«i 
kad  taken  reafonaUe  fecurities,^  y\%.  A.  and  B.  having  fuffjctent  thedcfcn- 

vatbin  the  county  \  the  plaintiff  in  his  replication  traverfei that  the  d»nt. 

defendant  took  bail  ofperfons  having  fstffiaent  within  the  county  5  and  f  ["^1.^2$^ 
upon  demurrer  it  was  invefted  for  the  defendant  that  he  is  compel*  %\%)  s.  c.  * 
uUe  to  uke  bail  ^  if  he  take  thofe  who  are  infufficient,  the  courfe  adjudgcdpcr 
is  for  the  Court  to  amerce  the  fheriff^  and  not  for  $he  party  to  [  118  ] 
bring  an  adion ;  befidcs,  the  traverfe  is  pregnant  i  for  it  implies  toe.  Cur. 
that  the  perfons  have  fufficicnt  out  of  die  county,  and  the  fberiff  *^  ^^ 

is  Dot  boond  to  take  bail  only  of  perfons  having  fufEcient  within  would  not 
the  county.    Per  Cur.  the  fufBciency  of  the  bail  is  not  material,  Uc  for  the 
it  if  only  for  the  fheriff 's  fecurity  i  if  he  takes  no  bail  then  an  S^^^Ht "(W 
aSioft  lies  againft  him^    For  then  he  does  not  a£|  by  colour  of  riff  U  to  1^ 
&is  law.    And  per  tot.  Curiam  Judgment  for  the  defendant,  aatrctd  til 

Kj     ^  Mod. 
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he  bri'a«i  in  Mod.  127.  ol.  17.  Trin.  28  Car.  2.  C.  B.    Ellis  t.  Yatbo- 

jodgie  of  the  baU»  but  the  party  hai  no  remedy  hy  aftlon* 

SaaDa.$s.        40.  The  ^atuie  ^fUmhations  it  not  pleadable  in  debt  for  t£* 
heWaa»rti^  capc.    Lev.  igr.    Mich.    18  Car.  2.   B.  R.  Jones  v.  Pope. 

sngly 

Sid.  305,  306.  pi.  T4.  S.  C.  k  S.  P.  held  accordingly  as  to  debti  but  adion  on  the  cafe  ftr  e&ape 
lay  at  conunon  law,  and  diereiJMe  is  within  the  flatateof  limitatioM. 

Treem.Rcp.  ^f,  Qne  was  in  execution  in  B.  R.  2Xkitr9pofaU  wire  made  t» 
s!r  cited^'  ^**  fiaintiff'in  behalf  of  the  prilbner,  who  feeing  there  ^vas  likeli^ 
hy  North  beod  rf  accommodation  confented  to  a  meeting  in  London^  and  defirei 
Ch. }.  in  f}^  prifoner  might  be  there^  who  came  accordSngfy^  and  this  was  held 
^'  ^*  to  be  an  efcape  with  the  confent  of  the  plaintiff,  and  he  could  ne- 

ver aft^r  be  in  execution  at  his  fuit  for  the  fame  matterl    2  Mod. 
136.  Mich.  28  Car.  2.  C  B.  in  Cafe  of  Baflct  v.  Salter. 

42.  A  JheriffoTi  a£Hon  oi  efcape  (hall  take  advantage  of  the 
caufes  arifing  out  of  the  jurifdidtion.  %  Show.  374.  pi.  360. 
Trin.  36  Car.  2.  B.  R.  Anon. 

43.  An  adion  was  brought  upon  an  efcape,  for  that  he  being 
iheriff  of  Surrey,  voluntarily  fvffered  J.  S.  whom  he  had  in  cxe* 
cution  to  efcape.  He  pleads  that  he  madefrefh  purfuit  and  toet 
again^  and  does  not  traverfe  the  voluntary  efcape  to  which  it  was 
demurred.  Refolved  for  the  defendant,  for  it  is  impertinent  for 
the  plaintiff  to  allege  it,  and  no  ways  neccffary  to  this  adion  i 
it.  is  out  of  time  to  fet  it  forth  in  the  declaration^  but  it  fhould  hava 
come  in  the  replication.  It  is  like  leaping  (a&  Hale  Ch.  J.  fatdj 
before  one  comes  to  a  ftile.  Vent.  211.  217.  Pafch.  and  Trin^ 
94  Car.  2.  B.  R.  Sir  Ralph  Hovey'sCafe. 

In  debt  lor  44.  In  debt  for  an  efcape  agaioft  the  warden  of  the  Fleet,  the 
"h^'^T^^tff  P^'i^'^^J-/^'^^''^^^^^  ^"^  Lentbalwas  committed  to  him  inexeattiok 
dccUredchat  «^»  three  feveral  judgments  ^  (but  did  not  fay  front  patei  per  recor- 
the  prifrner  inm  of  the  Commitment)  and  that  the  defei|dant  permitted  him  te 
y^commiu  efcape. y  the  defendant  pleads  that  he  permitted  him  to  efcape  hj 
cacpcd"  ^d'  licence  of  the  plaintiff,  who  replied,  ttuit  he  permitted  him  to  ef- 
hecaufehe  cape  de  injuria  fua  propria,  and  not  by  licence  of  the  plaintiff^ 
did  not  fay  ^^j  ^^^^  demurrer  it  was  infifted  for  the  defendant  that  the  de- 
^"recor'!  claratiou  was  ill,  becaufe  he  did  not  allege  prout  patet  per  recor«* 
dum  the  dum  of  the  commitmenty  which  is  a  matter  triable  by  record,  and 
d^m'^Td  ^^^  ^^  ^'^  '  ^^  which  it  was  anfwered  that  this  was  cured  by  tie 
generally,  p^^  ^^  which  tonders  an  iffve  ofan»ther  matter^  and  by  thai  aOmitx 
bi:t  the  the  comsnitmtnty  fo  that  it  is  not  the  commitment,  but  the  licence 
^*d*  m«»i*^  to  efcape ;  and  the  Court  was  of  that  opinion  and  gave  judgment 
SrthTgift'  forthepLintiff.  3  Lev.  393.  Pafch.  6  W.&  M.  in  C.  B.  Nor- 
•r  the  ac-     den  v.  Fox. 

cion  was  the 

.cicape,  and  the  commitment  oply  tndopcmtat;  and  per  G.  Eyre  }.  the  matter  here  ia  groMidcJ 
•n  tAe  faA,  for  nil  debet  ts'a  {pod  plea,  and  not  on  the  matter  of  record ;  and  the  r«le  i«  Co.  latt. 
502.  where  the  difference  it  takcp  between  cafes,  where  the  record  is  the  very  feundationa  and  wKeiv 
inducement,  Is  a  good  divedic)*,  1  Salk.  565,  j>l.  i.  Mich.  6  W.  4  M.  in  B.  K.  WaiUa  v.  BriQi. 
——5  Med.  8.  S.  C.  adjudged  ffif  the  pl3inttfl«  nifi  Ire. 

45*  Debt 


45«  Debt  upon  an  efcape  in  execution  brought  againft  the  head  ^-  ^ym- 
bailiff  of  the  honour  of  Pontefraa,  who ^4«^4//Aj/*5^^r//fc/^r*.  s.cVrrib^ 
pni  tfcape  an  haheas  carpus  was  dire^id  to  btm^  ntumahU  craftirC  Ch.  j.  Held 
Pirr"  (which  is  the  third  return  in  Hillary  term)  commanding  him  ^^^  <^*  ^'f- 
U  Wmg  tba  *«fy  of  the  prifoncr  to  Wcftminftcr,  that  by  virtue  ^^"t^^ 
iberirf  be  breugbt  bim  into  Court  and  returned  tbe  caufe  of  bis  com*  verfaUe^  bu( 
mtmentj  and  tbat  be  wasfent  to  tbe  Fleets  fuse  eft  eadem  efcafia  |  ^  ^^^. 
the  plaintiff  repUod^  tbat  before  tbe  efiape  an  bfAeas  corpus  was  di*  ^e'coim^» 
re£ied  to  tbe  defendant  returnable  Oitah*  H^Uarii  (which  is  the  firft  though  they 
return  in  Hillary  term)  and  tbat  afier  tbe  day  rf  the  return  be  "fitted 
brought  tbe  frifimr  i^c.  to  Weftminfier  by  ceimtr  oftbefaid  writ^  wTiy^T" 
and  tben  procured  another  haheas  corpus  mentioned  in  bis  plea  to  be  yirtutecu- 
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framdulenih  projecuted^  and  directed  to  bimfeift  by  virtue  rf  which  JV 
la fi  writ  the  frtfoner  was  brought  into  Court  and  turned  over  to  tbe  where  u 
Fleety  abfque  hoc  tbat  the  defendant  by  virtue  of  the  habeas  corpses  conuint 
fet  forth  in  bis  plea  did  take  the  prifoner  out  of  gaol  and  bring  bim  to  J"*^*'  ®^ 
Weftminfier^  and  upon  a  fpecial  demurrer  to  this  replication  the  when  k^9 
plaintiff  had  judgment^  for  by  three  Juftices,  contra  Treby  Ch.  mii^d  with 
J.  the  virtute  cuius  was  traver<able.    Lutw.  627.  Hill,  o  W.  -i,  {•^'»«  »*y 
IJcalc  aod  Ux.  y.  Simpfon.  ^  "^^^ 

there  ti  jnat« 
fter  of  &A  vhich  dcpcadt  «poo  k,  tad  for  that  reafoo  it  ia  traTerfable  ;  and  tbat  there  may  be  fome 
cafes  where  nothing  but  the  vlrtste  cujut  it  txarerfahlc  aa  in  the  cafe  of  a  bail  bond ;  cited  Ibid  412. 
^7  Po««U  J.  ^ 

46.  Debt  upon  an  efcape  agatnft  the  marflial,  vAio  pleaded  nU  TxMod.jSj. 
debety  and  at  the  trial  the  evidence  waSy  tbat  the  prifoner  being  out  ^'  ^'^^^\ 
upon  beuljurrendered  binfelf  by  entering  reddidit  fe  in  difcharge  rf  *"**  *"*^' 
tbe  bail  in  tbe  judge* s  book^  which  tbe  plaintiff* s  attorney  ae» 

eepted^  and  fled  a  committitur  with  the  proper  officer;  there  was 
a  verdid  for  the  plaintiff  upon  this  evidence,  and  upon  a  motion 
for  a  new  trial  the  Court  held)  that  tbe  reddidit  fe  in  tbe  judge*  s  book 
is  an  imstte£ate  di/c barge  of  the  bail,  but  that  be  is  not  in  cuftody  till 
tbe  plaintiff  snakes  his  eleHion  by  entering  a  committitur^  nor  thenfo 
as  to  charge  the  tnar/bal  with  an  efcape^  till  there  is  a  notice  by  rule 
or  entry  rf  a  committitur  in  the  marJhaVs  book  kept  in  the  office  for 
tbat  purprfcj  but  this  ought  to  be  infifted  on  at  the  trial,  and  it  is 
now  too  late  after  a  verdt£t,  and  fo  the  motion  was  denied,  i  Salk. 
tjt.  pi.  3.  Mich.  13  W.  3.  B.  R.  Watfon  v.  Sutton. 

47.  Tbe  (beriff  bad  the  defendant  in  execution  upon  a  ca.fa.  7^*^-  *9* 
ivhich  ijiiod  efter  a  day  and  year  without  a  fci.  fa,  and  fuficred  ?;^j^^/ ^^ 
him  to  efcape,  and  in  an  adion  of  efcape  brought  againft  him  ihe'pUintifi; 
the  queftion  was,  whether  he  could  take  advantage  of  this  error  ?  nifi. 
andbdd  that  he  could  not.     i   Salk.  273.  pi.  4.  Trin.  1  Ann. 

B.R.  Shirley  v.  Wright. 

48.  In  debt  for  an  efcape  rf  one  taken  upon  a  ca.fa,  which  ap-  7  ^^^  29. 
peared  to  be  returnable  tbe  term  next  but  one  ajfter  the  teftcyfo  that  ^^^^^s\. 
a  term  intervened  i  after  a  verdidt  for  the  plaintiff  it  was  moved  sc  s.  p.  ac- 
in  arreft  of  judgment,  that  the  writ  was  merely  void,  and  confe-  cordingly 
qucndy  there  could  be  no  efcape,  and  the  fhcriff  did  well  to  let  i^^fjuL 
bim  go.    Per  Holt  Ch«  J.  efcape  lies  againft  tbe  (heriff;  and  nitnt  per 

K  4  there 


Cur.  for  the  thcTt  IS  a  diffimut  httwan  a  capias  in  mean  pr^ce/ij  and  a  capiaf 
^L^  in  tJUcuHon  In  mean  procefs  if  a  reroi  he  omitted  the  writ  is 
void  in  all  adions  perfonal,  and  the  flieriff  (hall  not  be  charged  i 
for  the  cauie  is  difcontinued  and  out  of  Court  by  the  imermifnon^ 
and  by  not  having  a  day  in  Court  by  the  return  of  the  writ  as  he 
ought  the  party  may  be  at  great  prejudice  by  reafon  of  the  im* 
prifonment  in  th^  mean  time  ;  but  tn  txecution  a  ca.  fa.  omit- 
tii^  a  term,  is  n^  void  ;  for  the  forty  is  n9t  t»  have  a  day.  in 
Courty  his  caufe  is  at  an  end,  and  he  muft  be  in  prifon»  whethef 
the  writ  be  returpcd  or  not ;  nor  is  it  necefliary  it  ibould  be  re- 
t  P^  ']  turned.  Per  Curiam  the  plaintiff  had  judgment  nifi  &c.  a  Salk, 
700.  pi.  4.  Trin.  i  Ann,  B.  R»*  Shirley  v.  Wright. 

49«  And  in  the  fame  cafe  Holt  Ch«  J.  faid,  if  a  writ  ^fexeeu^ 
lion  beat  ufii  skI  afterm^  the  (benff  is  Juftifiable,  and  yet  wall  not 
be  liable  to  an  zBaon  of  efcape,  for  it  is  a  void  writ.    Ibid. 

50.  If  a  difendmt  in  executionpays  the  plaintiffs  but  n9  fatisfa&imi 
is  entered  on  rec4^rd^  and  the  fhoriff  fuffers  him  to  efcape,  and  debt 
is  brought  againft  him  for  it,  he  cannot  take  advantage  of  that 
payment ;  peFFfoIt  Ch.  J.  6  Mod.  zj.  Hill.  2  Amu  B.  R.  \x\ 
Cafe  of  Barwiclc  v.  Andrews* 

51.  In  efcape  againft  the  (hcrifis  of  London  the  plaintiff  de-- 
clared^  that  be  levied  a  plaint  againji  y.  S,  being  then  in  the  Crnnter 
in  cuftody  upon  a  former  plaint  levied  againji  him  by  7.  N.  and  thaf 
he  beingjo  tn  euftody  wasfuffered  to  efcape.  The  drfendant  derourreds 
and  inji/iedthat  there  ought  to  be  a  precept  iffued  out  mi  the  lesfi  plaint^ 
on  which  the  Iheriff  might  have  returned  cepi.     But  Holt  Ch  J, 

Jiaving  looked  on  Mackally^s  Cafe  faid,  that  upon  ^nteraog  a 
plaint  in  the  Counter  there  never  is  any  precept  awarded,  bu^ 
the  ferjeant  at  mace  arre(ts  the  party  by  this  general  authority^ 
and  therefore  all  is  fet  forth  that  ibould  be }  for  ^  entering  the 
plaint^  and  charging  him  in  the  Counter^  he  is  in  actual  cuflody  ef 
thefieriff.  i  Salk.  273.  pi.  6.  Trin.  5  Ann.  B.  R.  Jackfea  t^ 
Dumfries, 

52.  Debt  for  the  efcape  of  one  L.  defendant  pleads  that  Z. 
without  knowledge  of  the  defendant^  the  warden  of  the  Fleet,  f/p 
capedy  and  before  adiion  brought ^  without  knewUdge  ef  the  defendant 
returned^  and  was  in  execution  for  the  damages  on  the  Jaidjtu/gment^ 
to  which  it  was  demurred.  Judgmept  for  the  defendant  nifi  &<;• 
for  this  tanlamounts  to  a  retaking  an  afrejh  puffuit  \  and  the  fame 
plea  was  held  good.  Hill.  8  Geo.  2.  Grey  v.  Gambier* 
Comyns's  Rep.  5^4.  Trin.  9  &  10  Geo.  2^  C.  B.  Chambers  v. 
Gambler. 

53.  Action  fpr  cf^op^for  the  debt  of  the  King  againft  defendant 
latie  warden  of  the  Fleet,  Mr.  Ward  m/eved^  that  the  defend^nf 
miihiie  allowed  Uherij  ef  pleading  double^  viz.  nen  debet^  &  recenf 
iffecutus  efi^  for  by  the  fta^ute  4  Anns  16.  it  ftiall  be  lawful  for 
any  diefendant  &c.  ^itb  leaye  of  Court,  to  plead  as  man^  feveral 
mattef  s  as  he  iball  think  neceflary  for  his  defence,  and  this  ftatutc 
extends  to-tbe  Kine's  fuit  as  well  as  to  that  of  the  fubjeJl,  for 
UGt.  24.  it  is  faid,  mis  aA  and  aU  ^tutf s  of  jeofisUs  fliaU  extehil 

to 


to  a&fiiits  for  recoverf  of  debt  immediatdjr  owing,  or  tny  rertnvm 
bdongiog  to  her  Majefty  her  heirs  or  facceflbrs,  and  to  all  Courts 
of  record  in  coj)atjr  pi^latine  of  Lancafter^  Chefter,  Durham, 
and  principality  of  Wales,  and  all  other  Courts  of  record  in 
this  ktogdom ;  and  to  it  was  agreed  in  this  Court ;  and  after- 
wards, upon  affidavit  thai  tbtdcaft  was  not  voluntary^  (for  other- 
wife  by  ftatute  8  &  9  W.  3.  ao.  plea  of  freih  purfuit  is  not  allowa- 
bk)  the  Jefindtmt  iv^s  aliowei  to  pieaJ  both  pUaSf  Comjms*s  Rep. 
42a.  pL  199*  Pafcb.  a  Qtf^  a.  iiiSqicc.  The  King  v.  Huggins. 

(O)    Pleadings  agidnft  Sheriff.  (  ">  3 

I.  TN  an  adton  of  efcape  againft  a  (heriff  the  plaintiff  may  A* 
^  clart  hrufij  upm  the  judgment  in  thtfcufa.  vtnthout  Jhtwing 
thi gradual proceeMngs  at  length f  as  is  ufually  done  in  an  adion  oif 
debt  on  a  judgment;  per  Cur.  held  clearly.  Carth.  149.  Trin* 
a  W«  &  M.  in  B.  R.  in  Cafe  of  Gold  &  al'  v.  Strode. 

2.  In  adiion  of  efcape  exception  was,  that*  it  was  nof/btum 
dat  the  party  was  in  eujiody  at  the  fuit  of  the  plaintiff  at  the  time 
if  the  efeape  %  and  Holt  faid,  they  ought  to  have  (hewn  that  he 
iras  arretted  and  taken  at  the  fuit  of  the  plaintiff,  and  then  ef* 
caped;  die  like  where  4  man  is  in  cuttody  before  any  fuit,  a 
eherge  or  him  in  cujiodj  is  in  law  an  arreft.  Dee  faid  it  was 
plodedy  diat  at  the  time  of  the  efcape  a  plaint  was  lewed  in  the 
Center^  whfrdy  be  was  charged  in  eiiftody  at  the  fuit  of  the  plainr 
tiff;  Holt  i|ud  charged  was  a  vulgar  expreiSon,  but  not  a  legal 
one.     M  Modf  69.  pi.  4.  HUU  4  Ann.  B.  R.  Jackfon  v.  Hum- 

3*  A  plaint  is  in  the  nature  of  an  original,  but  not  of  a  capias, 
and  the  declaring  agsunft  a  man  in  cuftodia  mar'  is  the  fpecial 
pdlom  of  die  Court  of  B.  R.  But  a  plaini  will  not  hefufficient  to 
found  an  efcape  upon  till  procefs  goes  out  to  bring  him  in  cuftody, 
(via.)  to  bring  him  into  Court ;  for  by  the  plaint  he  is  fuppofed 
ko  be  at  large.  Powell  difiered.  Adjorn.'  1 1  Mod.  69.  JacMoA 
?« Humphiys.        ■  -.rites  i  balk.  273. 

(P)    Gaoler. 
Forfe^tuf c  or  Penalty  fpr  Efcapes. 

-  •  «rf  li^  ^  JF  any  marjbal  or  warden^  or  their  re* 
I.  9  ^  9,ir.  3.  20.  J  j^^.^^  deputies,  or  the  keeper  ffany  other 

Prifnty  jha&  tab  asep  money,  gratuity,  reward  orjecurity,  to  pra^ 
cure^  cenmve  at^  or  permit  any  efcape^Jhall  forfnt  500  A  ana  his 
#^i  and. he  ^ahUat^  bold anjjucb  office^ 
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(  Q^    Efcape  of  Felons, 
What  fhall  be  fald  fuch. 

# 

The  Offence  thereof;  ^d  how  iiM|utred  and 

pu0i(hed« 

f .  A  FELON  ejcapei^  and  the  warden  furfiiid frejbhfj  and  the 
^^  felon  run  out  rf Jight^  and  the  tvardon  furfuoJ  and  ro" 
toot  hintj  and  yet  it  \yas  adjudged  an  efcape,  fir.  Elcape,  pi.  49. 
cites  6  E.  2.  Itin.  Cane. 
[^  122  3  2.  If  a  man  abjures  for  fdonyj  and  no  ruord'is  made  tfk^  this  is 
an  efcape.    Br.  Efcape^  pi.  50.  cites  6  E.  a.  Itta.  Cane. 

3.  So  whore  a  felon  coming  to  the  gaolfiia  to  tbeebnreh*  Ibid* 

4.  A  man  was  taken  for  Jufpkion  of  a  thief  and  honied  to  the  eon* 
Jiahle  ofC.  and  ef coped  for  want  of  good  ieeping^  and  the  oonftd>le 

was  taken  and  arraigned  for  it,  and  faid,  that  becaufe  he  who 
efcaped  was  not  taken  widi  the  manner,  nor  at  the  fuit  of  the 
party,  nor  indided  of  felony,  therefore  it  is  no  efcape ;  judgment 
&c.  and  fo  was  the  opinion  there.  Br.  Efcape,  pi.  29*  cites  42 
Aff.s. 

5.  R.jMfi  certain  chattels  ielonioufly,  and  led,  and  hue  and  erf 
was  made,  and  G.  arrejied  him,  and  when  he  had  him  in  arreft 
he  took  the  chattels  frem  him^  andfuffeud  him  to  go  of  large  fob'* 
nioujfy  &c.  and  was  indi£ted  theieof,  and  arraiened,  and  found 
not  guilty,  and  went  quit ;  and  fo  fee  that  a  vomntary  fuf^ramce 
rf  a  felon  to  efcape  is  felony.  Br.  Corone,  pi.  112.  cites  27 
Aff.  62. 

5'\Pr??!l      6.  Sufferance  of  a  voluntary  efcape  of  a  felon  if  filmy,    Br. 

»1. 1 1 2.  Cites    _,  Ktr    i     ''      *  J  ^% 

I.e.  Efcape,  pi.  25.  cites 27  Aff.  62. 

7.  A  man  was  adjudged  to  he  hanged^  and  was  dAoervd  i»  the 
Jheriffto  mate  executUny  and  efcaped  out  of  his  ward^  and  the  t^ 
was  arraigned  of  the  efcape }  for  he  took  to  the  churchy  and  b^ 
caufe  he  cannot  abjure  in  this  cafe  they  were  difcharged  of  the 
efcape.    Br.  Efcape,  pU  24.  cites  27  AlT.  54. 

8.  Capias  for  felony^  the  fi>eriff  returned  cepi  corpus^  and  had 
not  the  body  at  the  day^  by  which  he  was  amerced  to  iCO  s.  for 
the  efcape  ;  quod  nota ;  and  the  party  was  indi£ked  of  the  felony. 
Br.  Retorn  de  Briefs,  pi.  79.  cites  40  Aff.  43. 

9«  A  man  was  indi£fed  of  felony^  capias  iffitedy  the  finrijfre^ 
turned  quod  cepi  corpus^  and  had  him  not  in  Omrt  at  the  dayy  and 
therefore  he  was  amerced  to  100  s.  for  the  efcape.  Br.  Lfeapc^ 
pi.  27.  cites  40  Aff.  42, 

10.  In  B.  R.  it  was  prrfentedthat  J.  N.  hadjlole  twojheepy  and 
Jtf.  took  him  for  fufpiciony  and  delivered  him  Jo  P.  who  let  him  go 
heeaufe  there  was  no  indiGment  againfi  him^  and  after  the  thief  was 
indiacd  for  the  efcape,  and  ilotv/ithftanding  that  Attt  was  nubing 

againfk 
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mgmfi  him  hutfufpkim^f  P»  was  charged  of  dcipe.    Br.  ETcape, 
pi.  31.  cites  44  Air.  12. 

1 1 .  Tw9  were  imdi&d  efthe*  death  efM  mmtj  and  they  bsth  had  Br.TrtverSi 
U  the  valiu  ef  lOO  marks  ct  fugam  fecerunt,  and  therefore  the  vill  ^  ^^®^* 
fMfos  charged  and fcire  facias  agaiaft  them  to  amfmn  the  Jum  to  tie  T/ci^^ 
•£ia!f  ;  quod  nota ;  and  therefore  it  feems  that  this  e/cafituas  by 

the  day.     Br.  Licape^  pU  6.  cites  47  £.  x.  26. 

12.  If  a  man  has  afibn  in  bis  hcuje^  woAjuffers  him  to  gCj  this  is  s  Hank, 
no  efcape  of  felonjf  becaufe  he  had  not  arraigned  him  of  felony  ^^*  ^-  '^9* 
before.     Br.  Corone,  pi.  26.  cites  9  H.  4.  x*  SwS.C,'' 

13.  It  zm^^  receives  a  fehn  knowing  ef  the  fekry^  and  takes 
401  of  him  tofuffer  him  to  gOf  this  is  no  efcape,  becaufe  he  did 
not  arreft  bifD>  but  he  ii  acuffary  to  tbefekny^hr.  hfcape,  pL  43. 
ekes  9  H,  4.  I.  ' 

14.  If  a  mznjirikes  another^  and  the  confiabli  takes  him,  and 
after  fuffisrs  him  to  efcape,  and  after  the  party  dies  of  the  wound^ 
this  efcape  is  00  felony  in  the  conftable  i  per  Tbirn*  Br.  Co- 
rone^ (d.  28.  cites  II  U.  4.  12. 

15  If  tf  manjirikes  another,  and  the  conftable  takes  hirn^  andafier 
JMffers  him  to  go  at  large^  and  after  the  party  dies  ofthe^rokcy  this 
IS  no  efcape  of  felon  in  the  conftable  ;  per  Thirn.  for  be  was  no 
felon  at  the  time  &c.  Br  Efcape,  pi.  8.  cites  11  H.  4.  11. 

16..  A  prifoner  was  adjudged  to  be  hanged^  and  the  iberiff  was 
commanded  to  make  execution,  and  as  tbejheriff  was  going  to 
do  execution  R*  K*  and  others  fucb.  a  day,  year  and  place,  re/cued 
him  out  of  the  pofieiSon  of  the  flieri£F,  and  the  flieriiFfreflily  pur- 
filed  him  and  retook  the  prifoner ;  per  Hobart,  this  is  an  efcape^ 
for  he  was'  once  out  of  the  pofleffion  of  the  iheriiF;  >ut  Keble  r  123  1 
conira;  for  if  the  priConer  in  going  to  execution  runs  from  the 
flieriff,  fo  that  fometimes  he  is  out  of  the  view  of  the  flieriiF,  yet 
this  is  no  efcape  if  he  be  taken  in  the  purfuit,  and  yet  he  was  out 
of  pofleiSop  of  the  fheriff,  and  though  the  taking  out  of  poflef- 
fion  of  the  fheriiF  (hall  be  an  efcape,  yet  not  in  this  cafe,  becaufe 
be  was  taken  from  him  by  violence^  and  thofe  who  took  him  Jhall  be  • 
fdkm^  againft  whom  a  man  can  have  no  remedy.  lit»  KfcapCi 
pL  3a.  cifea  6  H.  7.  1 1, 12. 

17.  V[  a  Jherijf  goes  to  the  gallows  to  bang  a  felony  and  f.  iV. 
r^es  him  from  him,  and  hefrejhly  purfues  and  takes  hitn^  and 
Mgs  bimj  there  per  Keble,  Tremail  and  HuflTey,  this  is  no  ef- 
cape, inafmuch  as  he  was  frefbly  re*ta!^en  and  hanged,  and  was 
pot  out  of  fight,  and  fo  in  poiTeiHon  in  law.  Br.  Efcape^  pL 
52.  cites  10  H.  7.  25. 

|8«  If  a  fUon  creeps  under  a  bench^  and  isfrefidy  retaken^  this  is  no 
efcape ; per  Hufley  ;  but  Fineux,  Fi(her  and  Fairfax  contra.  Ibid. 

19.  Indi^ment  of  efcape  is  not  good  unlefs  it  be  auod  exivit  ad 
iar^umi  per  Hufley.     Br,  Efcape,  pi.  52.  cites  10  U.  7.  25. 

20.  Where  a  (horiflE!  or  eaoler  has  a  man  in  his  ward  for  felony, 
who  is  after  acquitted  by  judgment  before  tbejufticesy  and  after  goca 
bis  way,  this  is  no  efcape,  nor  the  gaoler  ihall  not  make  fine  s  for 

5 


113  €ttupt. 

by  the  judgment  he  is  no  prifoner,  and  yet  Ae  judgment  /i,  ihaf  he 
Jballbe  difcharged faying  hisfee^  and  if  he  g^s  bis  way  Man  he  hat 
paid  bis  fees y  yet  the'  gaoler  Ihall  not  make  fine.  Hr.  Efeape, 
pi.  16.  cites  21  H.  7,  17, 

21.  One  was  killed  in  the  evenings  the  murderer  efcafed\  by 
the  common  law  the  town  Oiall  be  amerced ;  for  the  evening  is 
prcel  of  the  day  and  not  of  the  night.  7  Rep.  6.  b«  Trin. 
2*  Elix.  C,  B.  in  Afhpole's  Cafe. 

22.  ThefherifFwas  indi£ted  for  fufTering  a  perfon  coiivided 
of  felony  to  efcape  \  it  was  objeAed  againft  d)is  indi£lment,  for 
that  he  is  indided  as  (bertiFy  and  it  did  not  appear  that  he  had 
the  cuftody  of  the  prifoners  delivered  over  to  him  by  indenture, 
as  he  ought  to  have,  for  otherwife  he  (hall  not  be  charged  for  the 
efcape,  as  it  was  adjudged  in  West^y's  Case  3  Rep.  72.  Sed 
per  Cur.  if  the  fberiff' takes  upon  him  the  cuftody  rf  the  prijaners^ 
though  witiout  delivery  by  indenture  to  him^  ifheji/^erstheprijonen' 
to  ^ape  he  may  be  indited  of  it";  for  an  indtdment  is  the  fait  of 
the  Kincr.  2  RoIU  Rep.  146.  Hill.  17  Jac.  B.  R.  Sir  Thomas 
Read's  Cafe. 

t  Saik.  9-^2.       23.  If  a  man  be  in  cuflody  of  F.for  a  trejpafs^  and  another  perfon 

i%  V   ^    S^*^  before  a  jufKce  of  peace,  znd  Jivears  high  treafin  again/l  himj 

tordingiy*^*  he  wiil  be  in  cuftody  or  F.  apd  a!fo  charged  with  high  treafoni 

iy  Hou'Cb.  but  yet  fince  he  was  not  committed  to  F.  for  high  treafon»  /V 

J-  ^  .  '     ^all  not  anfwerfor  his  tfcape^  as  the  efcape  of  a  man  committed  for 

tae.SC.ik  highireafonf  The  precedents  are,  cujus  ex  caufa  commifTus  ftiit 

S.P.  per  Ld.  Raym.  Rep.  4^4.  HUK  10  W.  2.  in  Cafe  of  the  King  v^ 
IWtChJ.  p^ii       •'  f         -r  ^^ 

•i^dfbrchtt  '^^^^ 

Mcnt  was  airefttd.'   ■       5  Mod.  416.  S.  C  &  S.  P.  and  hj  Holt  Ch.  J.  m  Indt^bqcau  for  fiiflbnif 

f«rions  to  efcape  it  muft  appear  that  the  party  was  bwfuUy  commined  -— .-Tlie  caaf«;ttiift  be  con* 
tainediB  the  warrant,  at  for  treafoiii  felony  &c.  or  forfufpicion  of  treafon  or  felony  lee  •  Othetwife 
if  the  mmimotcootaiQt  oocavfe  at  all,  if  the  priioner  efcapes  it  is  no  ofience  at  an»,wliereaa  if  the 
«ttttmtt*  contain«d  the  caufe,  the  efcape  were  ueafon  or  felony*  though  he  were  aoc  guilty  of  tlM 
sAtnce ;  and  therefore  for  the  King's  beoefitt  and  that  the  ^rifeoer  may  be  aaorc  (aiiplf  kcft*  th% 
HUttim^  9Ufh^  to  contain  the  cavfe,    2  lnft»  S^i 

r  1*4  3  *4»  Though  error  in  the  commitment  tuill  not  axctfe  the  gaokr 
The  war.  (as  if  a  map  he  committed  for  high  treafon,  there  to  continue  till 
lani  or  mit-  fjj-xher  order)  if  he  permits  the  man  committed  to  efcape,  yet  the 
toUiinga*"  ^o\%x  fhjk\\  ncvcr  be  charged  for  the  efcape  of  a  man,  as  com- 
hwfui  cau/e  n[)itted  for  an  offence,  for  which  he  never  was  committed  to  him* 

KteTbw.  ^^*  ^^y*"'  ^^P'  4^4-  ^^^^  *^  ^'  3-  M^  ^^*^  ^^^  ^"*  ^^ 

falconclu-      I*  ell. 

fion*  vis. 

a&4  htm  fafely  tp  Jccep  until  he  be  4eliwred  b^  hw  4e.  and  sot  until  ^  ^ariy  foB»itCifl|  de^ 

further  order.     %  Inft.  51. 

iSaik.  !?«•      25.  If  a  man  committed  for  high  trea(pn  was  pardoned^  yet 

^]\''^'  ^l  the  jber  if  ought  not  to  take  notice  of  it  until  his  pardon  was  allowed 

JiirdiDg*;"'  ^»  B.R.  or/ome  other  Court  5  for  the  fheriff  cannot  allow  the  King'K 

pardon  j  and  it  is  criminal  in  him  to  permit  a  priloner  to  efcape 

before 


iehrt  iiich  allowance  had.    Ld.  Raym.  Rq>.  4x5.  Hill.  10 
W<  J.  in  Cafe  of  the  King  v.  Fell. 

26.  The  prifoner  is  in  the  cuftody  both  of  the  gaoler  and  the 
flurifl^  and  if  he  be  committed  to  the  iberifF,  and  the  g^oer 
fo&rhtm  to  ^epe^  the  gaoler  ia  punilhable  $  for  the  Iheriif  {hall 
aofwer  civiJfy  for  the  faults  of  the  gaoler,  but  not  crimnally  % 
per  Holt.  I  Salk.  272.  pL  2.  Hill.  .10  W.  3.  B.  R.  The  King 
v.FdU  '    i 

See  2  Hawk.  PI.  C.  taS.  to  139*  cap.  19,  ao.^and  Halts*s 

Hift.  of  PI.  C.  S91.  to  606.  cap.  SI9  52.  and  fee  tit«  Gaokr 

ajod  tit.  Marihal* 


(R)     Equity. 

L  A  SHERIFF  preferred  his  ^U  to  have  rtUtfupmi  an  ^cafi  A  ^!^v^ 
-"^  of  one  that  was  in  execution*    Totii.  »a*  cites  Mich.  ^^^^^^ 
20  Jac.  Camfew  v«  Coad.  on  point 

of  cfcap«,  but  dijm(ftd4  Totb.  (4. . 

1.  In  an  ^^f  agatnft  the  marflial  tMe  gaoUr  Jball  bave  tbeprU 
fittr's  tquityy  and  may  give  in  evidence  the  poverty  of  the  pri(aner 
&c.  per  Je^ies  C  2  Vern.  89.  pL  84.  Mich.  i688<.  in  Ca(e 
efScade  V.Lane. 

For  more  as  to  Efcape  in  general,  fee  )5atl»  (Eaolet,  9^M* 
Qial,  ISleCcou^^  is%ZXX%  and  other  Proper  Titles. 


f  i«5  1 


^ii%9xvs^,  [or  ^iccl^atigeO 


*     (A)    Permutation. 
Of  what  Things  it  may  be» 

C«-   A  PERMUTATION  cannot  be  of  a  lay  hjpital  fir  a  Br.  tt. 
**  prebenJy  bccaufc  the  one  is  lay  and  the  other  is  fpiritual.  «J»«s«tpl* 

j      fays  f  u«rc# 
fir  8W  ft^'cttWi  but  iflks  m$  Uksn  vpon  tAofher  poiAU 

La.  JBut 


^^5  €KlfBUtlt$$   [K  ^^KlNM^t.} 


^L^  [2*  Syi  otfaerwife  it  h  if  tbe  h^iUU  he /^rkwlj  at  vbere  it  li 

ii!dft»       fo»"*J^  for  alms  and  things  fpiritual.     2i£.  1.7.] 
S.  C  3*  N<Ma  di6him  iiiit  pfx>  lege^  that  M^parfn  mr  mcMr  leafcf 

his  land  for  term  of  jparSy  and  exchanges,  ^^fiuciffir  may  ewUr^ 
for  the  eftatr  is  ceaied  as  wdl  bjr  permatation  as  by  death,  con- 
trary of  a  letStofmafiiramlcdUegt  who  have  coil^eand  commoa 
leal,  the  fucceflbr  cannot  enter,  nota«  Br.  Leafes,  pi.  8«  cites 
2H.4.  5. 

4*  Ecclefia/lical  perfins^  their  patrons  and  ordinaries,  though 
they  all  agree,  yet  they  cannot  exchange  the  inheritance  of  fpi- 
ritual  livings,  and  the  reafon  is,  becaufe  the  fiatute  ftri^^  pro* 
videth  that  no  alienation  be  made  in  mortmain.    Fulb.  34. 

(A,  2)    Notes* 

f »  l^XCHANGE  is  a  mutual  grant  (f  9fudl  intmftsi  each  in 
^^  exchange  of  other,  as  of  land  in  fee  iimple,  for  other  of 
the  fame  ei^ate.  But  to  exchange  an  ejiate  fur  outer  viV,  fnr  em 
ijlatifer  life  is  not  good«  For  Siough  both  have  a  freehold,  yet 
an  eftate  during  another's  life,  is  not  fo  bi^h  a  freehold,  as  an 
eftate  during  his  own  life.    Finch's  Law,  ovo.  103. 

2.  iSfir^/ffy  m  lands  are  of  three  forts,  vis.  ift,  EqttiJity  in 
value.  2dly,  In  quantity  of  lands  given  and  taken.  3dly,  In  qualitf 
or  manner  of  the  eftate  given  and  taken.  Equality  in  value  crfF 
lands  in  an  exchange  is  not  requifite,  nor  eqasdity  in  the  quality 
or  manner  of  the  eftate,  but  equality  of  the  quantity  of  the  eftate 
is  requijite.     Co.  Litt.  50.  a.  b. 

3.  Five  things  are  neeejfary  t$  the  perfeBien  of  an  exchange^ 
vix«  I  ft.  That  the  ejlates  given  be  equaC  adly.  That  this  tuard 
(excambhtm,  txthetmgt)  he  a^,  which  is  fo  tndtvtdiially  requifite 
as  it  cannot  be  fupplied  by  any  other  word,  or  dcfcriM  by  any 
circumlocution.  In  the  book  of  Doomfday  I  find,  Hanc  terrain 
cambiavit  Hugo  Briccuino,  quam  modo  tenet  comes  Meriton,  & 
ipfum  fcambium  valet  dupl&m.  Hugo  de  Beloamp  pro  Efcambio 
de  Warres.    3dly,  That  there  be  an  exuutim  by  entry  n-  claim  in 

H  126  ]  the  life  of  the  parties.  4thly,  Ihat  if  it  be  of  things  that  lie  in 
grant  it  muft  be  Ij  4€id.  jthl v.  If  the  lands  be  in  feveral  counties 
there  ought  to  be  a  deed  inoaUed^  or  if  the  thing  lies  in  graiu 
albeit  they  be  in  one  county.    Co.  Litt.  51.  b« 

4«  In  every  exchange  rightly  nwide,  the  ^enncii^camiium  imparts 
in  itfe^  tacitly  cMcEtim  and  alfe  a  warranty^  the  one  to  give  aa 
entry,  and  the  other  a  voucher  and  fecompence  in  r^ard  of  th« 
reciprocal  confideration,  the  one  land  being  given  in  confident 
tion  of  the  other;  refolved.  4  Rep.  lai.  a.  rafch«  1  Jiic.  B«  &• 
Buftard*s  Cafe. 

5*  Exchange  imp9rtetb  in  die  law  a  condition  c^r^-fn/zy  and  a 
warranty^  voucher  and  recempenct  of  the  other  land  that  was  givca 
ia  exchang!K»    No/s  Max.  6^^ 

(B)    What 


CfielMoes  [or  <l^K|n^.]  iz6 


(B)     What  Perfon  may  make  Exchange. 

At  what  Time. 
[Baron  and  Feme  or  Infant.] 

[i.  TF  iw$  harms  anifiwus  exchange  between  them  this  is  gni  Br.  Ex. 
-*  iitrmi  the  caotttwrt.    45  £.  %  aa  b.]  !'^*?P'A 

•  ^-'         J  -»  a.  cites  S.C. 

per  HouUt 
Aat dits  fliall  fierve  oolyfor  d>e  liTes  of  the  baroM,  aai  if  it  be  by  Uvcry  the  wivet  nifty  bave  a  ctu 
ia  vit>  after  the  deaths  of  their  buiband.  Fitth.  £xchaD|ei  pU  3*  cites  Mich.  45  S.  3.  S.  P. 

sad  fttmt  to  intend  S.  C. 

[2.  If  an  infant  makes  an  exdiange^^r  landvf  Itff  vahu  than 
his  fauid  wbich  he  gives  in  exchange,  this  fluU  not  bind  him. 
12  H.  4. 12O 

[3.  But  at  bis  full  age  he  may  make  it  geod  by  agreement*     1%  Br.  Ex- 
H.  4.  ,2.  4  E.  3.  Exchange.  3.]  tTct^^ 

laH.  4.  ir. 
"  -Jf  he  oeeopitf  after  his  Iu0  agt  he  is  bound  $  entni  if  at  his  fitU  •{«  he  waifes  the  poi^ 
fcfioQ.    jr.  Ibid.  pL4.citcsaiH.6«a4,a5. 

[4.  An  exchange  ijr  an  infawt  Is  good  till  \l  be  defeated.     15 

£-4.3] 

[5.  But  be  mxj  avoid  it  at  his  full  age.  4  £.  2.  Exchange  ad- 
mitted by  iflue.  16  £•  3.  F.  Exchange  %.  per  Sharde  admitted.] 

[6.  If  itfr^  and  feme  exchange  with  another  this  is  good  dur-  If  ^^  •«««« 
ing  coYcrture.    29  £.3-30.;  f^J^^ 

the  death  off 
At  laPM  ihe  HmU  he  bound ;  contra  if  ihe  WaiTca  the  poSeflioo.    Br*  ExchangCt  pl«  4.  cites  ai  H; 

[7.  If  the  haren  exchat^es  the  land  eftbe  wife  for  land  of  lefs  Br.  Ht^ 
^uc,  if  Ae  femg  after  hit  ekatb  agrees  erne  to  the  exchange  (he  *^^^*'  f*' 
ocver  ihall  avoid  this  after.     9  H.  6.  52.  Curia.]  ^,  C.  b«t 

,  •  faytitfeeaBff 

that  if  tbc  itfrm  m^ket  exobange  ^itlhta  the  fimt^  (hfe  Ihall  not  be  bound  by  entry  or  agreemenc 
toy  flMrc  tban  by  acceptance  of  the  rent  upon  leafe  by  the  baron  only,  for  thofe  arc  void  as  to  her 
*iMicfte  is  not  party^  and  TOidabk  v^iarAihc  ia. 

[8.  If  the  haren  exchange  the  landef  the  wife  fir  other  land  E    127   J 
given  U  him  his  feme  and  fin  jointly  this  mall  be  good  by  agreement 
•fthifme  t^er  the  death  eftbe  h^ren,  9  £•  2.  Cui  in  Vita.  28.] 

[9.  Vharon  and  feme  exchange  the  land  of  the  feme  for  other  Br.  Ei. 
land,  d)is  (hali  be  a  good  exchange  not  voidable  by  the  feme  if  1.  $|'p|«'ii^ 
flic  agrees  after  death  of^the  baron.  lO  E.  2.  F.  Exchange  13,]     9H.'  6*  $1. 

[10,  If  an  infant  exchange  land  with  another,  if  he  continues  ^^**/j^ 
tt  tbt  land  given  to  him  in  exchange  at  full  age  he  has  affirmed  f^*  *  "^^ 

tne 


«  ciis.  s.F.  the  exchange,  Ihall  never  avoid  it  after.  4  E.  2.  Exditnge  ^ 
Vf  Bead-     admitted  by  ifivie  lb  £.  j.  Exchange  2.  per  Sharde.J 

Co.  Litt.  5«'  *>•  *•  P- 

Itwata*^  II.  J.  S.  and  J.  hia  feme^  and  T.  and  M.  his  fede  were 
S^nrt'  *8'^^  "P^^  exchange  of  land  for  land»  bv  which  T.  and  M. 
i»  «J)Sii(y  entered,  and  after  ii^eMdJ.  S.  and  bis  father  itifn  whgrt  be 
in  ufeij,  but  wgbt  U  baijt  pwH  to  /.  8.  and  J.  bisfenu  in  taiU  the  remainder 
b  !w'tiS^*  /•'A^W^*'  biin  ofthefemiy  and  alfo  that  T.  and  M.  femefliould 
f«ty,  n<i  pay  arirtttally  40  s.  8  <f.  to  the  faid  J,  S.  and  J.  his  feme.  This 
th<^  pxtf  was  arrear  by  four  years,  by  which  J.  S«  and  his  feme  entered, 
W  it**^fo*  and  T.  and  his  feme  oufted  them,  and  they  brought  affife  and  re- 
it  il  no  tL  covered  per  judicium  ;  for  bj  tbe  nisftafahcerftbe  eftate  J.  S.  and 
ihan^e.  Br.  his  feme  ivire  enlj  tenants  at  tvill^  and  therefore  the  entrv  of  T  S 

L  c!  ^'  '        12.  Hufband  and  wife  feifed  of  ianas  in  tbi  rtgbt  eftbe  uHfe  make 

exchange  with  a  ftranger  for  other  lands,  and  after  exeeutim 

aliened  the  lands  taken  in  estchange  by  fine.     After  death  of  the 

hufband  the  wiftnut^  inter  into  her  efwn  lands  notwithftanding  the 

fine  J  per  two  juftices.   Le.  285.  pi.  386.  Hill.  28  Ellt.  Anom 

13.  Parfon  exchanges  his  glebe  land  and  dies ;  tbt/uecMr  en-^ 

Urs  inte  the  exchanged  land  and  ukes  the  profits,  yet  me  fucceffix- 

is  bound  for  his  time ;  et  adjornatur.    It  is  clear  that  Ue  ex* 

change  fliould  not  have  been  good,  if  it  had  been  made  after  13 

Eliz.  but  the  exchange  in  our  cafe  was  made  b^ire,    Noy.  54 

Trin.  40  Eliz.  Turthcr's  Cafe. 

But  if  the         1 4;  An  exchange  ivith  the  King  is  good,  and  yet  tbe  Kinz  is 

^^LT      ^^^^^^  ^  ^^^  poIiHck  eapa<!ity,  and  the  fubjea  in  his  natural  capa- 

jand  s  with    <ii ty ;  but  equality  of  the  quantity  of  the  eftate  is  requifite.    Co. 

another,  by   Lilt.  5I»  a. 

this  war* 

xtaty  in  Uwi  the  Kiaai*  hovnd  to  w^umntyt  and  .to  jieM  in  valuep  and  fo  U  w«s  adjudicd  ««-  6  F. 

1 .  in  C.  B.  R»4.  2.  William  Brewfc»f  Cafe.    2  Inft.  169.  ,  i  ^v^'wu     m^. 

(C)   What  Perfons  may  ia  refped  of  Eftates* 

[Tenant  in  TaiL] 

Ir.  Ex.        [i>  JF  ttnant  in  taH  exchange  for  land  of  tjual  v«br  tbe  jfllrf 
S.  C-  ■      Br.  C«o&&  and  amid.  pi.  aj.  ciM  S^  C> 

[   ia8  i      [».  If  tenant  in  tail  exchange  for  land  of  equal  value  and  diesi 
Br.  E»-       though  the  land  taken  in  exchange  deicends  to  the  iflue,  vet  if 

u  c1^'.      **'  'J/"'  '^"  ""*  "^"^  **"  <^«ir/«  to  it  be  may  avud  the  ex- 
s.  c. 1    change.  14  H.  6.  0*  3.J 


{3.  If 


S.P.  though 

theeaciiange  if  warranty  and  afleU  in  itiSsIf.    Br.  Agrcemeati  pi.  |j«  cictt  S;  C« 

fzr  I>erc«ut|  pi.  &o«  diet  3.  C,  ■m  ■  See  pl«  4«  in  the  aocti; 


€fi|stf$tf>  [4)r  Change.]  128 

.  fj.  If  tenant  in  tail  exchanete  with  another  and  lets  other  lands  *  Br.  Ttiie, 
^init9  bis  ijue  in  fef,  this  ihiU  bind  the.  ifflxe.  8  H.  6.  1,  3.  i!j*is.P* 
14  H.  6.  23.  aidtnicted,  for  then  it  is  a  lineafwarranty  with  affits.  in  the  C.  e  ' 
•45  Aff  6.  adjudged.]  ^        oftheKinj^ 

[4.  if  tenant  in  ftf/7  exchange  for  land  of /f/1  value^  if  the  1^/^  s.  P.  \$  if 
true  agrees  to  it  after  his  death*,  he  (hal!  never  avoid  it.     c)  H*  |j,V"he7aiid 
i{.  Si.  b.  Curia.     So  it  is  (a  fortiori)  where  tne  land  which  he  01  the  like. 
has  in  exchange  is  of  equal  value.  14  H.  6.  2,  3.]  Br.  Ex- 

°  chaiige   p!. 

%» rito  S.  C— ^— 'But  where  the  iiTue  did  not  enter  or  agree  but  brought  his  af^ion,  yet  he  was  not 
mred  thoagh  the  eschaoee  v^as  with  wtrranty  ;  for  the  land  taken  in  exchange  jis  not  ailets  ur^ieft 
ke  eatsrs  into  it»  and  his  bhugiqg  the  aclioii  is  a  dilagrteaent  by  matter  of  record.  Br,  £ichtnge| 
ft  U.  dtes  14  H.  6.  J . 


(t))     Of  what  Things  it  may  be. 
[IVhatfor  frhaL] 

[t,  A   RFNT  may  be  exchanged  with  another  for  certain  land*  T^'itzh.  Ex. 
^  16E.3.  Efchange  2.  3  E.  4.  10.  b.  9  E.  4.  21.  15  t.  4.  f*"V;/p 
.0.  30  E.  1.  Itincre  Cornubiae  15.  Co.  Litt.  50.  b  J  — ^-s  p. 

And  ic  it 
botoece&ry  that tliethingt  exchanged  beof  the  tame  nature.    Br.  Efchange, pi.  $.  Cites 9  E.  4  'q« 
10.  Fitth.  £xcluuige,pU  5.  eiictS.  C.    *"■*     Mo.  665.pl.  (^09.  ia  Cafe  ot  J^olion  v.  Buitard, 

|.  P.  iCQoniingiy. 

• 

[j.  A  man  may  exchange  etmifun  for  land,    Perkins  S.  263.  ^  "^  ■*"* 
Co.  Litt.  50.  b.  Contra  15  E.  4.  3]  Br-'E""""* 

change,  pi. 
\»  cilssftB.  4.  ifyfto  ■    *     Ibid.  pi.  6.  $.  P.  citcf  9  K.  4*  38.  per  Littleton."  ■  ■    '     Mo.  ft'^iy'v^ 
Caie«f  BoltM  v.  Buftard,  S.  P.  accordingly. 

[3.  A  tenure  by  divine  fervice  may  be  exchanged  for  a  temporal    - 
feigniory.     Co.  Litt.  50.  b/] 
[4.  A  commn  may  be  exchanged  for  tithes.     Corttra  15  E»  Ewhanw 

4.3.]  ""yV- ■ 

^  '',■*  things  fpir:. 

tnl  lai  temporal,  at  to  |i  te  land  to  t  paffoa  and  his  ftteceflbrg  to  be  quit  of  tithei  aad  xnpruuiics* 
Br.  Efehaagc,  pL  ^  cites  9  £.4.  i^t  40.  per  Choke. 

[5.  Land  may  be  ^changed  for  tithes.     Co  Litt.  50.  b,l 

[6.  An  annuity  cannot  be  exchanged  for  land^  becaufe  this 
charges  theperion  only  and  is  npt  real*    Co.  Litt.  50.  b.] 

(7.  A  villein  in  grofs  may  be  exchanged  for  an  acre  ofamdj  for 
the  villein  is  real  as  well  as  the  land ;  for  a  f.'me  fliall  be  en- 
<fewed  of  it,  and  an  «ftace  tail  may  be  of  it  within  the  ftatute.] 

[8.  A  rtuerfion  expiHart  upon  an  eftate  for  life  may  be  cx-^  f   f  29  J 

changed  for  an  acre  in  poffeffinn.     9.  £«  4.  39.  per  Littleton.     4  Land  may 

Rep.  12a.  b.  Buftard's  i^afe  ]  ^SS^'^"'* 

■^  "*  ed  for  a  re» 

verfion  it 

Qetaantfar  UfeattDriis.  Pf  Bfchacge,  pi.  fn  cites  q  E.  4*  |S.  per  Littleton.  «Moi  665.  S.  C, 

*1P  acccrdingiy.       ■■    <^xt>.  I.  902 *  pi.  2.  Buftard  v.  Coulter,  S.  C.  tc  S.  F.  per  Pophaow— «*-« 

Yehr.  S.  S.  C.  ft  S.  P.  without  dovbc  j  fer  thii  is  appartiu  at  the  ^me  of  the  ezchance. 

^  (H)  pi.  xa. 

Voi.:X*  L  (D.  a) 


129  Cftliattsc,  [or  ^xtf^m^t]   , 

(D.  2)     How.    By  Releafe  on  one  Side. 

[9.  If  I  have  a  rent  out  of  certain  land  I  may  exchange  thU 
rent  with  the  tenant  of  the  land  by  way  of  releafe  of  the  rent  for 
other  land^  though  th^e  be  not  any  trarifmutation  of  the  polTeffion 
of  the  rent,  but' this  enures  by  way  of  extinguijhment,  16  E.  3. 
Efchange  2.  per  Skipwith.  Perkins  S,  267.  Co,  Litt.  50.  b-] 

f  10.  So  if  a  man  releafe  a  common  of  eji overs  to  the  tenant  of 
the  land  in  exchange  for  other  landj  though  this  enures  by  way  of 
extinguijhment^  and  it  ihall  be  good  exchange.  30  E.  I.  Ituiere 
CornubiaS)  Efchange  16.  adjudged.     Co.  Litt.  50.  b.] 

[11.  So  common  ofpafiure  may  be  releafed  to  the  tenant  of  the 

land  in  exchange  for  other  land  though  it  enures  by  way  of  ex- 

tingutjhment.'] 

•Fitah.Ex-       [12.  If  J.  S.  be  feifed  of  certain  land  to  which  I  have  right  sf 

4^cUesSX-  ^"'O'i  I  ^^y  releafe  this  right  to  J.  S.  in  exchange  for  other  land^ 

biits.p.does  and  this  ihall  be  good  exchange  though  there  is  not  any  tranf- 

Bot  appear,    mutation  of  pofleffion.     Perkins  S.  271.  Co.  Litt.  50.  b.  Con* 

tra  7  H.  4.  43.  Dubitatur  *  3  E.  4.  10.  b.] 

[13.  So  a  right  of  action  may  be  releafed  to  the  tenant  of  the 
land  in  exchange  for  other  landy  and  this  (hall  be  good  exchange, 
for  he  to  whom  the  releafe  is  made  has  as  good  advantage  by  it  as 
if  the  land  itfelf  had  been  given  to  him.  Dubitatur  x6  £.  3. 
Efchange  2.  Perkins  S.  268.] 

14.  In  fcire  facias  the  tenant  faid  thatjhe  had  had  land  afjigned 
to  her  in  dower^  and  after  he  m  reverfion  exchanged  the  land  in 
demand  with  her  for  the  other  land  whuh  Jhe  had  in  dewer^  and 
prayed  aid  of  him  in  reverfion,  and  it  was  doubted  if  it  be  a  good 
exchange  or  not;  quaere  ;  for  he  in  reverfion  took  the  other  land  by 
way  of  jv.r render^  and  alfo  it  is  not  exprefled  what.eftate  he  had  in 
this  land,  therefore  quaere.  Br.  Efchange,  pi.  14.  cites  39  E. 
3.  I. 

15.  Exchange  is  good  of  land  for  a  chamber .  Br.  Praecipe,  pi. 
23.  cites  5  H.  7.  5.  per  Flufley  and  Fairfax. 

16.  ExchaRc;e  may  be  o{  chattels  perfonal  for  chattels  perfinat i 
and  (oof  chattels  real  for  chattels  real\  and  of  freehold  for  freehold  ; 
and  of  inheritance  for  inheritance ;  fo  that  if  J.  S.  makes  an  ex- 
change with  T.  R.  and  T.  R.  gives  his  gown  to  J.  S.  in  ex- 
change for  the  horfe  of  J.  S.  and  J.  S.  gives  his  horfe  in  exchange 
to  T.tkR.  for  his  gown  &c.  it  is  a  good  exchange ;  and  fo  of 
other  chattels  perfonal  mutatis  mutandis  ;  and  in  the  fame  man- 
ner of  chattels  real^  and'  freehold,  and  inheritance  &c.  Perk. 
S.  257. 

17.  An  exchange  betwixt  a  rent  and  a  comm&n  which  are  in 
9t  the  time  of  exchange  is  good.    Fulb.  32.  b« 


(E)    Of 


^K^nst  [dt  €xti^mt]  <3^ 


(E)    Of  what  Things  it  may  be  for  a  Collateral 

RefpecS, 

ti.    DOTH  the  things  which  are  exchanged  ought  to  be  in  effi  at  Fjtth.Ex- 
/A^  /fWof  the  exchange,  other  wife  it  (hall  not  be  good.  !  cUcs's^C 


I 


£.  4.  4.  21.  b.  per  Choke.     Perlcins  S.  262.     Contra  Co* 

itt.  50.  b.] 

[2.  As  if  a  man  grants  a  rentde  novo  out  of  his  land  to  another  ^^^**  ^'* 
in  exchange  for  certain  land^  this  is  not  good,  becaufe  the  rent  #.^tM*s*.C# 
was  not  in  ejfe  before.     9  £.  4.  21.  b.  per  Coke.     Contra  Co« 
Litt.  50.  b.] 

3.  Three  acres  of  land  with  advowfon  appendant  in  fee  were  ex-  ^^^-  S. 
changed  by  a  prior  with  the  matter  of  G.for  one  chamber  of  two  *  *'  * 
t9  he  ajjigned  by  the  mafter,  at  his  ele£lion,  to  the  faid  prior  and 
bis  fucceflbrs  in  D«  and  the  matter  (hewed  two  chambers  to  the 
prior,  viz.  a  high  chamber  and  a  low  chamber^  and  the  prior 
deded  the  high  chamber  and  entered  into  it,  and  the  matter  en- 
tered into  the  land,  and  this  was  held  a  good  exchange  though 
Aefuccejir  might  difagree  to  it,  but  if  he  does  not  difagree  it  is 
good  notwithftanding  it  was  uncertain  at  the  firft^  viz,  that  the 
prior  (hould  have  one  chamber  of  two  which  (hould  be  afligned 
to  him  by  the  matter,  and  fo  the  chambers  not  known  till  the  majier 
^Jfipied  tbemj  and  the  prior  made  his  eleSiion ;  but  when  the  one 
signed,  and  the  other  ele£led,  and  both  entered  then  was  the 
exchange  made  good  and  perfed ;  quod  nota.  £r.  Exchange^ 
pi.  6.  cites  9  E.  4.  38. 

(F)    What  Eftatcs  the  Parties  to  the  Exchange  f — '^— n 

.  ,  Fol,  8x3« 

ought  to  have.  s     ^  ^. 

[And  of  granting  a  Rent  for  Owehy.] 

[l.  ^T^WO  may  exchange,  and  for  equality  the  one  may  referve  by 

^    deed^  out  of  the  land  which  he  pajfesy  a  rent  for  owelty^  and  Fitih.  Ex^ 
for  furety  of  payment  a  re-entry  for  non-payment ;  dubitatur,  ^^*"*c*ijj, 
4SE«  3*20.  b.  for  it  feems  that  this  is  but  a  collateral  incum-  Mich.  4$  E. 
brance  to  the  eftate.]  3.  andfeemt 

2.  It  is  not  necejfary  that  the  parties  to  the  exchange  be  feifed  ***  ^  ^'  ^' 
of  an  equal  eftate  at  the  time  of  the  exchange  made,  for  if  tenant  in 
taily  or  a  hufband^  feifed  in  right  of  his  wife  exchange  lands,  and 
both  by  the  exchange  give  a  fee-fimplcy  this  is  good  till  it  be 
avoided  by  the  iffue  in  tail,  or  by  the  wife  after  the  death  of  the 
Hu(band ;  fo  as  Littleton  fays,  that  in  exchanges  the  ettates 
which  both  parties  have  in  the  land  fo  exchanged  ought  to  be 
f^ual,  is  as  much  as  to  fay,  as  that  the  etta^e  reciprocally  given 
in  achangc  ought  to  be  equal.    Co.  Litt.  5 1 .  a. 

La  (G)    Of 


i5t  ettifaxmf  [tn;  Cnl^aitieO 


(G)     Of  what  Eftatcs  it  may  be* 
[jinj  what  Efiaies  art  equa/J] 

f  itzh.  Ex-   [i.  fy^HC  eftates  aught  to  be  equal  which  are  given  in  exchai^ 

change,  1     ^^^  ^^^  f^^  ^j^g  QxhcT.      Q  E.  4.  21.  b.  38.  b.] 


c 

•Br  Eichtnge.pl,  6.  citeiS.  C— — Br.  Eichanjc,  pi.  a.  citei  45  E-  3.  30.  per  Hwrid-— 

Vnequal  value  or  quantity  in  the  one  more  than  in  the  odlcr  fliall  not  impeach  die  ezchaafe,  Imt 
unequal  eftates  (hall,  ai  copyhold  for  freehold,  or  ancient  demefne  for  frankfee,  or  eftate  fer  jcarr 
for  an  eftate  for  life,  unlefs  tolerated  by  the  fpecial  agreement  of  the  parties.  Mo.  665.  p).  9*9. 
1^1  ich.  44  &  45  Elix.  B.  R.  Bolton  v.  Bollard.  ■         -But  thii  feems  to  be  undcrflood  if  the  for- 

^uUr  agreement  of  the  parties  do  not  tolerate  it.     Ibid.  Bolton  v.  Buftard. ~ — 'Though  the 

values  or  quantitiet  differ  it  is  not  material  if  the  eftates  in  the  exchange  are  equal»  otherwife  o# 
acceptance  can  make  it  perfcd  in  law  ^  per  Dyer.     D.  356.  b.  pi.  40^  y  ModL  25.  S.  P.  by 

Holt  Ch.  J. 

•  Fitih.         [2.  An  exchange  of  \znd  for  Ufi  for  land  in  fee  is  not  good, 
S^'g^cfte*    ^*^*^*"^c  the  "eftatcs  are  not  equal.     •  38  £•  3.  15.  b.  30  £•  I. , 
s/c. Itinerc  Cornubia:  15.  adjudged.     22  t.  3.  15.] 

S.  P.  Br. 

Exchange,  pi.  5.  cites  9  E.  4.  i9y  >o-  per  Pigot.  S.  P.  by  Holt  Ch.  J.  in  delWeriac  the 

•pliuoA  of  the  Court.     7  M«d.  25.  Tria.  i  Ann.  B.  R. 

! 

[  3.  A  man  may  give  an  cftate/ir  life  of  the  donee  in  exchange  for  i 
an  eftate /ir  another* s  life^  for  the  eftatcs  are  equal,  both  being  | 
cftates  of  franktencment.] 

[4.  It  feems  an  eftate y^r  three  lives  may  be  gtren  in  exchange 
for  an  eftate  for  one  life^  for  both  are  eftates  of  fraaktenement^ 
and  fo  equal.] 

[^.  An  eftate  may  be  given  to  one  and  bis  heirs  for  the  life  ^    | 
y,  S.  in  exchange  for  an  eftate y^r  life^  for  both  are  cftates  oi 
franktencment.}  j 

[6.  It  feems  an  eftate  cannot  be  given /0  <»r0f£rr  <»i^  £if  i^Arj    1 
for  the  life  off.  S-  In  exchange  for  a  hafefee^  as  fo  long  as  thit 
J.  D.  fliall  have  iflae  of  his  body,  or  that  fuch  oak  (hall  grow, 
becaufe  the  eftates  are  not  equal.} 

[7.  An  eftate  to  one  and  his  heirs  fo  long  as  J.  S,  JbaB  have  ifpu 
of  bis  body  may  be  given  in  excha.nge  for  an  ahfolute  fee^  for  both 
are  eftates  of  fee  Ample,  though  the  one  be  but  a  bafe  fee.} 

[8.  So  an  ahfolute  fee  may  be  given  in  exchange  for  an  eftate 
to  the  other  and  his  heirs  fo  long  as  fuch  oak /ball  grow^  for  both  are 
fees.] 

[9.  A  villein  may  be  given  in  fee  for  an  acre  in  fee^  diougfa  he 
has  but  a  bafe  fee  in  the  villein,  fciUcety  fo  long  as  that  he  ftial) 
have  iftue  of  his  body.  Note  that  this  has  been  held  for  a  poinl 
in  a  moot  in  the  Hall.} 

[le.  Tenant  in  tail  may  give  the  land  to  euulber  and  bis  heirs  la 

S  cxchaoge 


<£ft^attge,  [er  (^l^nge.]  « 131 

exchange  yjr  another  acre  to  him  fo  hng  as  J.  S*  JbaU  have  ijfue  of 

bis  body  J  for  both  are  eftates  in  fee.]  * 

[11.  So  it  feems  that  tenant  in  tail  may  give  the  land  in  ex*  Mo.  665. 
danp/or  other  land  to  him  infee^  for  both  are  fees.]  ?'r?n  4 

Eliz.'  B.  R. 
tbeS.  P.  Iield  e  contn  if  the  fpecial  agiecment  of  the  pirtiCf  does  not  tolerate  it.  .  It  is  not 

accdkry  that  the  parties  to  the  exchange  be  feifed  of  an  equal  eftace  at  the  time  of  the  Achangft 
made;  for  if  tenant  in  tail,  or  a  hulband  feifed  in  the  right  of  his  wife,  eichange  lands»  *  and  both 
hf  the  exchange  give  a  fee  fimplet  this  is  good  until  it  be  avoided  by  the  iifue  iu  tail,  or  by  the  wife 
alter  the  death  of  the  huiband.     Co.  Litt.  51.  a.  If  one  gives  an  eftate  tail,  and  takes  a  fee^ 

ii  ii  bad ;  if  tenant  in  tail  and  tenant  in  fee  make  an  exchange,  they  both  have  fee  fimple  ( i  Inft. 
51.  a.)  without  more  ado;  for  in  cafe  of  change  there  needs  no  livery,  but  only  a  reciprocal  execu« 
lion  by  both  parties,  and  this  is  notwithftaoding  a  good  exchange,  and  a  fee  fimple  pafTes  from  the  tenant 
h  tail,  andihall  continue  till  avoided  by  the  iflue  ;  and  here  he  is  not  put  to  his  adion  to  avoid  it» 
becaufehere  being  no  livery  there  was  no  difcontinuance»  cites  i  Inft.  3  ^i.  Then  the  exchange  muft 
h»e  this  tSc&t,  that  it  paiTes  a  bafe  fee  till  avoided  by  his  iflue ;  and  if  the  ifliie  will  not  agree  to  itt 
be  may  waive  the  land  in  fee  conveyed  to  him,  and  enter  into  the  other.  But  if  he  does  not  do  (o^ 
but  continues  in  the  land  given  the  exchange  ftands  good  during  his  life  ;  and  after  hi«  death  his  iifue 
nay  avoid  it  by  entering,  and  fo  on  toties  quoties.  It  does  therefore  follow  that  a  bafe  fee  do?s  pafs, 
ftbcrrife  it  could  npt  be  a  good  exchange ;  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the  Court, 
7  Mod.  15.  Trin.  i  Ann.  B.  R.  in  Cafe  of  Machil  ?..  Clerk. 

[12.  A  reverfion  in  fee  expe£bint  upon  an  eftate  for  life  may  be  Fitzh.  Ex* 
given  in  exchange yir  land  in  pojfejjion  in  fee^  for  the  eftates  are  pl^.^^f  ^itet 
equal,  for  every  one  has  a  fee.  9  £•  4.  39.  per  Littleton.  .  4  Mich.  0  E. 
Rep.  122.  b.  Bujiard's  Cafe.]  4-  3«-  s.  c* 

dec 

(D)  pi.  S.  SL  P.  and  the  ivotet  there. 

« 

[13.  If  two  jointenants  give  land  to  two  others  jointly  for  land 
given  to  $bem  in  coni/non^  this  is  good,  for  the  eftates  are  equal, 
though  they  differ  in  the  quality.     Co.  i.itt.  51.] 

[14.  So  if  two  give  land  to  one  in  exchange  y^r  laiid  given  to 
themiwOy  this  is  good.  Co.  Lltt.  51.] 

15.  If  a  man  exchanges  his  manor  in  pojfejfton  with  J.  S.^r  the 
manor  of  Af.  which  be  jhallhave  after  the  deceaje  of  his  father^  this 
is  no  good  exchange.     Br.  Efchange,  pi.  6.  cites  9  E.  4.  38. 

1 6.  An  exchange  between  a  bare  tenant  for  life  and  tenant  in  S.  P.  per 
tall  after  pofftbility  ofiffue  extina  is  good,  for  their  efta?es  in  re-  f^'X'^ 
fpcS  of  their  quantity  are  equal,'fo  as  the  difference  ftands  in  the  s.  p.  per 
quality  and  not  in  the  quantity  of  the  eftate.     Co.  Litt.  28.  a.       CokeCh.j, 

179.  Pafch.  13  Jac.  B.  R. 

17.  If  the  one  land  be  of  a  defeafsble  titky  and  the  other  of  an  in^ 
i^tafihli  title,  yet  the  exchange  is  good  till  it  is  avoided.  Co. 
Litt.  51.  a. 

18.  Exchange  between  tenant  for  life  and  tenant  in  tail  after 
t^Hty  is  good,  for  the  eftates  are  equal.  1 1  Rep.  80.  b.  Fafch. 
13  J«c.  in  Bowles's  Cafe. 


L  3  (H)  By 


i^at  (lB(c\^n2t,  [or  Crd^angeJ 


Foi.  814.  (H)     Py  what  Words. 

Fitxh.  F.X-    [x.    AN  exchange  is  not  good  if  it  be  not  by  the  word  ixcam-- 
?ch«s^c.  *'«'"•  9  K.  4.  21.  b.  Perkins  S,  253.] 

—Br.  Ex- 
change, pi.  ?.  cit€$  9  E.  4. 19,  20.  S.  C— — Ibid.  pi.  iz.  cites  I J  E.  4.  3.  for  without  ttc  wor4 
iexcambium)  it  is  no  more  than  one  thing  granted  in  confideration  or  another  thing.    ■         The  word 
excambium)  is  fo  appropriated  by  law  as  it  cannot  be  exprcfied  by  any  periphrafis  or  circumlocution. 
Co.  Litt  50.  b. Ibid.  51.  b.  S.  P. Perk,  S.  252.  S.  P. 

Peik.s.a5^,      2.  Without  the  word  ixcambium  no  exchange  pafles;  for  if/  . 
tii^indcn?^  ^w  to  one  an  acre  of  land  by  deed  indented^  and  he  by  the  fame  ieti 
turc  exprcf-  giveth  to  me  another  acre^  nothing  pafleth  except  livery  be  made, 
fcs,  tohavc    and  then  the  livery  only  transferreth  the  land  ;  but  it  had  been 
to  hl^^^nd    otherwife   if  the  word  (exchange)  had  been  ufed  in  the  deed. 

his  heirs.        Fulb.    32.  a. 

But  if  either 

of  them  eniers  into  the  other's  land  by  force  of  the  deed  delivered  to  ^em  they  tre  Cenaats 

at  will.  , 

£  133  ]  3*  Where  the  word  (exchange)  is  though  the  conveyance  be 
but  an  indenture  of  covenants  it  is  good ;  and  an  exchange  is  good, 
though  one  party  of  it  enures  by  way  ofextingteijbment^  Fulb.  32.  b. 

(I)     How  an  Exchange  may  be  made. 
Where  without  Deed  in  refpeft  of  the  Thing, 

[And  of  the  Place.] 

Br.  Ex-        [i.  tF  the  land  lies  in  one  county  it  may  be  made  without  deed, 

*^^dies  '^'  ^^^^  '^^  exchange  is  livery  in  law.)  45  E.  3.  21.] 

45  E-  3- 

410.  S.  C.  Fitxh.  Exchange,  pi.  i.  cites  45  E.  3.  Br.  Exchange,  pU  6.  cites  S.  C 

tnotexadiiy  S.  P. 

•  Br.  Ex-  [2.  But  if  it  be  in  two  counties  it  ought  to  be  by  deed.  ♦  45  E.J. 
a^ckcVs!c.  21.  b.  15  H.  7.  II.  9  Rep.  14.  Bowman's  Cafe,  t  9  E-  4»  38- 
&  s.  p.  ad-*  b.  Co.  Litt.  51,  b.  by  deed  indented  J 

mitted. — 

So  of  land  in  one  county  exchanged  for  a  chamber  in  another  county.  Br.  Exchange,  pi.  6.  cites 
9  E.  4.  3*^.'  Exchange  of  land  in  di^en counties  is  gocd  if  it  be  by  deed,  tbw^b  tbere^M% 

iiifry  nf  Jeijirty  «nd  this  is  to  be  underflood  Hubert  e^cb  enters  into  bit  fart  allot ttd  im  excbange,  Br« 
Exchange,  pi.  z.  cites  zZ  H.  6.  2. 

•f  fir.  Exchange,  pi.  6.  cites  S.  C.     ■        Fitxh.  Exchange,  pi.  6.  cites  S.  C. 

[3.  If  land  !n  Ireland  be  exchanged  for  land  in  England  this 
ought  to  be  by  deed.     Temps  E.  2.  71.  b.] 

£4.  If  the  thing  exchanged  lies  in  grant,  though  it  be  in  one 

countyj^ 


«tatfjytt  it  ought  to  be  made  by  deed  indented,    Coi  Litt. 
51.  b.J 

(I.  2)     How^ 

[5.  Two  may  exchange  land,  and  for  equality  one  may  referve  ^^  ^'" 
a  rent  for  equality.     45  E-  3.  20.  b.  admitted.]  \  cltcl'sx. 

r6.  Two  may  exchange  land  refervinz  a  rent  for  equality,  ^}^^^-  ^V 

x^  j*^-       ^1  \  '^  ^1        ^  r  L  M       •    s.      \}'  change,  pi. 

upon  condttton  that  tf  the  rent  he  arrear  he  may  enter  mto  his  acre  j^  citcsS.C. 
given  in  exchange.     45  £.  3.  20.  b.] 

[7.  \i  parlance  he  of  an  exchange  for  certain  land  between  two,  ^^*'*»-  ^Y 
and  after  the  one  enters  into  the  land  which  he  ought  to  have,  J.^JiSs^C. 
and  Itoiei  a  fine  to  the  other  of  the  land  which  he  ought  to  have, 
without  parlance  of  any  exchange  in  the  fine^  this  is  not  a  good  ex- 
change, becaufe  the  landpajfes  hy  the  fine.     45  E.  ^  b.] 

[8.  iwo  may  exchange  land  by  two  J  ever  al fin*  s^  for  the  one  may  I*|  *  «**?> 
upon  writ  of  covenant  brought  againft  him  by  the  other  acknow^  diangc' 
ledge  all  bis  rights  and  render  his  acre  to  the  other  in  exchange  for  ii.id  or 
another  acrey  and  the  other  may  fo  do  in  the  other  writ  of  cove-  ^'^'"  ^^^f^ 
nantbrought  againft  him  by  him.     16  E.  2.  Exchange  14.3  thcyoughV 

to  hAve 
two  writs  of  coreaant,  ?U.  00c  writ  of  the  one  land,  and  another  writ  of  the  other  land  &c.    Ferk* 
a.  257.  ^ 

9.  Note,  per  MoylearguendWiat  exchange  ^tfrw^yy5?«  IX  «^/  [  134  1 
l9od  unlejs  it  be  hy  deed^  and  thffanu  feems  to  be  of  a  feigniory^  renty 
advmfonj  villein  &c.  which  lies  in  grant,  quod  npn  negatur,  but 
it  was  faid  that  otberwife  it  is  of  partition  5  for  there  the  heir  is  in 
by  defcent  of  the  anceftor,  and  as  heir,  and  not  by  the  partition  as 
purchaforj  note  the  diverfity.     Br.  Efchangc,  pi.   i.  cites  2S 

Hi  6*   2* 


(K)     At  what  Time  it  ought  to  be  executed. 

[i.  TF  two  perfons  permute  their  churches  the  one  with  the  other,  S.  edited 

'*'  this  ought  to  be  executed  of  both  parts  during  their  lives,  t^^^'^l 

otherwife  the  permutation  fhall  be  void.     4  &  5  E.   3.  Fitzh.  ,^2  s.  c. 

Exchange  10.  adjudged.]  cited  bv 

Ho'»artCh, 
y*  -Permutation  hetweeK  tnvo  farfons  is  void  if  the  one  rffigfi  after  as  well  as  it  fhall  be  by  the 

^■Mih  '.f  omt.  Br.  Exchange,  pi.  lo.  cites  2  H.  4,  ^.-—-^oHtra  between  ff'ardrrn  f a»  MaiVer  of  a 
College  or  Abbot  j  xv&o  have  a  commcnjea/  &c»  and  mgjte  permutation  by  deed  under  the  c^mmoit 
ful,    Br.  Ibid. 

[2.  For  if  the  one  he  induced  into  the  church  which  is  given  to  s.  c.  citea 
him,  and  the  other  dies  before  indu£iion^  the  permutation  is  void.  J  ^2l.  l\oh 
45  E.  3.  Exchange  lo.  adjudged.]  ^\^.  s.  q/ 

cited  by 
HobartCh.  J.  Ow.  11.  Ax%.  S.  P.  cites  it  adjudged  46  E.  3.  [but 'it  feems  mUprintci  for 

^]  th^t  the  parfoo  wbofe  part  was  not  executed  may  have  his  btu^eficc  agaio. 

L  4         '  [3'  If 


134  Cfc^ns^,  [ot  ^Kc^attge.] 

If  the  ex.  {[3«  If  two  exchange  land  and  one  diis  before  entry^  tM  ixchangtf 
^^**ntcr  In  '*  ^^'^ »  ^^^  ^^^'^  cannot  .^ke  as  a  purchafor  hecauie  he  was  named 
their  lives     only  to  take  hy  way  of  Itmitation  of  eftacc  in  courfe  of  defcent. 

(he  ex-  Co.  Lift.  50.  b.] 

change  is 

void,  for  it  mufi  k*  €M  cuted  in  tbtfamt  partiftthat  maJt  th^tMtlw^n  Br.  EscKsage,  pi.  6.  citei 
9-  E.  . .  38.  Quod  not!  heoe.  i  Rep.  105.  a.  S.  P.  ■  ..  Co.  Litt.  51.  b.  S,  P.— —Bui  he  who 
e.ircd  (hall  not  be  the  fiift  perfoo  who  (hall  detest  the  egcchsoge  {  buc  if  the  heir  ot  die  ezchsiiter 
v/bo  enired  nor,  tDcer  iiuo  the  Und  into  which  the  odier  hu  entred  by  force  ot  the  cschastge,  and 
ouftt  him  as  he  ma  ,  then  he.  vis  he  wh^  is  put  out  m^  entei  into  the  land  which  he  gave  ineschao^. 
Perk.  »">.  a8.. —  ]cn<.  4  4.  in  pi.  50.  S.  \'.  -  l\  the  heir  of  him  who  did  not  enter,  eatersafter 
h'rs  father*^  death  he  has  it  by  defcent  though  his  father  had  nothing  in  it.     Jenk.    49.  in  pi-  40* 

• rtp  ezchsnge  oueht  to  be  executed  by  cither  party  in  their  Ufetioie  or  elle  it  is  void.    3  Mod, 

135.  t^tk,  3  Jac.  a.  B  R.  in  a  qou  there. 

4.  In  exchange  of  a  horfefor  a  horje^  or  fiich  like,  the  bargain 
isgood  without  giving  of  day  or  delivery.     Noy's  Max.  90. 

5.  Exchange  is  good  that  after  Chrtftmai  you  fliall  have  my 
manor  for  your  houfe^  there  \{  both  enter  after  Cbrtfimas  \t  is  a 
good  exchange  \  per  Litileton.    Br.  Efchange,  pi.  6.  cites  9  E« 

4-38* 


C  135  ]  (L)     How  it  fhall  be  executed ;  and  what  (hall  be 

faid  an  Execution. 


^P"  [i.  TF  an  exchange  be  made  of  land  the  exchange  is  notperfe^ 
,trb-  X  ^^i  gy^f^y  made  by  the  parties.    Co.  Litt.  51.3,  b.3 


Cschinge 

^d  each 

party  n.ay  ent^  into  the  other  lands ;  per  Needham*  quod  non  negatnr.  Br.  Fschange,  pi.  %*  eitea 
^9  E.  4. 19,  ^o.—— -No  exchange  is  perfed  till  tb^  am  and  tti€  other  bavt  entntd  into  their  parts* 
and  then  it  is  peitedt  if  the  etbites  are  equal,  and  if  the  manor  of  D.  be  put  in  exchangey^.r  iht  wmnwr 
of  S.  or  N .  tkere  ^^hen  he  has  enteied  into  the  one,  and  the  other  hai  entered  into  the  manor  of  Ou 
tliis  is  a  perted  exchange.    B^  ]^x<chan{e»  pi.  6.  citeag  E.  4.  3S. 

4 

See  (K)  pi  [a.  I  f  twv>  parjons  permute  their  churches  the  one  with  the  other, 
and  th-^"  '^*^  ^^^^  ^^  cxccutcd  by  prefentation  of  their  patrons,  and  their 
siotek  there,   admiffion,  inflitution  and  induction.     45  E.  3.  Exchange  io« 

adjudged  3 
If  one  of  [3.  But  this  is  not  executed  till  they  are  induced  into  the 

h*dmi«ld,  churches  according  to  the  permutation.     45  E.   3.  Fitz,  Ex- 
inftiiuted    '  change  10.  adjudged.] 
«»d  indud- 

«d,  and  the  other  parfon  is  admitted  and  inftituted,  but  dies  before  inda£lioo,  the  other  psrftn  fliaQ 
aot  i^eep  the  benefice  in  which  be  is  induced ;  for  the  exchange  is  not  perfeded  becaofe  it  is  not  exe- 
«oiedftc.     Perk-  S.  28  v  cites  S.  C  But  Perk.  S.  2  7.  is,  That  if  twoparfonsoi  achwrdi 

exchange  ^beir  benefices  by  the  word  perir.utiilio,  and  rirher  of  tUm  rrjigms  bis  htntjc*  iato  ttt  bamdis 
oj  the  bifi'p  to  tl>e  fur},cf  y  amd  tbf  ^«/ra''i /r^c^^  them  accordii.glyv  and  the  j-refentmests  make 
xne-  tinn  per  riam  permutationis,  this  is  a  good  exchange  //  «it^  of  tbtm  b*  induOtA  living  dm 
mher  Opc. 

it  ibali  dr-pemd  on  tbo  extcmttom  mtd tnjojing  of  the  cxchtnge ;  per  Hobtft  Ch.  J.  Hob.  151.— «. 
%  Rep.  74.  cites  S.  C. 

t 

fi.P.iVern  4.  If  an  infant  exchange  lands  and  at  full  age  octupies  tbf 
115.  Cafe     i^^j  ^^^^  j^  exchange,  the  exchange  Is  become  perfcft  by  this  5 


kiive  ex€%ahge  at  firft  was.  not  void  becaufe  it  amounts  to  a  I1-  «f  Cten  t. 
very,  and  alfe  in  refpe^i:  of  the  recompencc^  but  only  voidable,  f^^^.  ^ 

C0.LiU.5i.  b.  S«e(B)|a, 

to.  fuprt  and  the  ootst  there. 

J.  Albeit  the  land  be  in  one  ccunty^  the  parties  by  the  exchange 
bve  no  freehold  in  deed  or  law  in  them  before  they  execute  the 
ikme  by  intry<^  and  therefore  if  one  of  them  dies  before  the  ex<- 
change  be  executed  by  entry  the  exchange  is  void;  for  the  heir 
cannot  enter  and  take  it  as  a  purchafor^  becaufe  he  was  named 
only  to  take  by  way  of  iimitation  of  eftate  in  courfe  of  diiceat« 
Co.  Litt.  50.  b. 

(M)  «  How  this  fliall  enure 
What  Eftate, 

[i.  TF  two  exchange  land  together  without  limittng  any  eflate^ 
^  dicy  ihall  have  eftate  for  their  lives.     19  H,  6.  27.  j 

(N)  What  A£t  or  Thing  will  defeat  an  Exchange.  [  136  3 

[i.  TF  a.  exchange  a  manor  with  B.  for  another  manor,  and  af-  One  moictf 
•*•  tzxpart  of  the  manor  which  he  gives  is  evUfed  from  B.  by  g"  f 'Vnl 
ilder  title  B.  may  enter  into  all  the  manor  which  he  gives,  and  tht other 
this  defeats  the  whole  exchange,  becaufe  the  condition  is  entire,  moiety 
I  j  E.  4. 3.  b.  per  all  the  juftices.]  f^^ 

nant  in  tail 
•f  thit  maoor  died,  and  the  ifliie  difagreed  and  entered  into  the  whole.     6r.  Exchange,  pL  8.  cites 
8.  C— Pitth.  Eichange,  pi.  7.  cites  S.  C. ^Co.  Litt.  173.  b.  174.  a.  S.  P, 

[i.  So  if  A.  exchange  two  acres  with  B.  for  two  acres,  and  at  4  Rep.  121. 
ttxoneof  the  qcres  was  evi^ed  from  B,  B.  may  re-enter  into  all  b'^J^'A/**^ 

the  land  which  he  gives  in  exchange,  becaufe  the  condition  is  s.c. 

ifltirc.    4  Rep.  Buftards  Cafi.'\  Cro.  £.902. 

pi.  6.  S.  C. 
m.  917.  pi.  9.  S.  C.  adjadged.— — — -Mo.  665.  pi.  909.  Boulton  v.  Buibrdi  S.  C.  adjudged.- 
Vdf.  S.  S.  C.  adjudged.    '  Co.  Litt,  173.  b.  174.  a.  citca  S.  C. 

3.  If  two  parfons  permute  they  ought  to  refign,  and  the  patrons  *  »  Rep.  19, 
ftall  prcfent,  and  they  fliall  be  admitted  and  induced,  and  if  the  one  ^ij^  t?  p 
be  eviffedh^  (hall  defeat  the  exchange;  Arg.  Roll,  Rep.  471,  the  S.C.  * 
cites  ♦  3  Rep.  Cromwell's  Cafe. 

4*  when  the  agreement  is  to  have poffiffion  forpoffejfony  there  if 
^part  proves  to  be  in  reverfion^  or  any  part  of  it,  ail  the  exchange 
b  defeated,  becaufe  there  is  fraud  in  the  valuable  confideration. 
Mo.  665  pi.  909.  Mich.  44  &  45  hliz.  Boulton  v.  Buftard. 

5.  If  J,  S.  makes  a  leafs  for  looo  years  of  land,  to  commence  at  Cro.E.901. 
^future  iay^and  then  conceals  this  leaje^  and  exchanges  the  land  as  in  ^^'  ^*  ^'  ^' 

»  foffeffton 


136  Cdcj^nge,  [or  Cwl^nge.J 

f  S.  P.  per  poffeJjiQn for  other  land  in  paffejfwn^  and  afterwards  the  leflee enters^' 
"^  this  defeats  the  whole  exchange  ;  for  in  exchange  warranties  are 

implied  which  warrant  pofle fliun  for  pofleffion  ;  per  Popham. 
Yel\F.  8.  Mich.  44.  &  45  Eliz.  B.  R.  in  Cafe  of  Buftard  v. 
Bolter. 

6.  If  he  in  reverfion  in  fee  dijfeifes  his  leffee  for  life^  and  gives  this 
land  in  exchange  to  another  for  other  land,  and  after  the  leffee  for 
life  entersy  now  may  the  other  enter  into  his  land,  and  thereby 
all  the'cxchange  is  defeated  ;  refolved.  4  Rep.  122.  b.  Pafch. 
I  Jac.  B.  R.  in  Buftard's  Cafe. 

7.  But  if  A,  has  a  reverfion  in  fee  of  an  acre  of  land  expeHant 
§n  an  ejiatefor  life^  and  makes  exchange  with  B.  by  deed  indented, 
and  gives  this  acre  by  name  of  an  acre  ofland^  and  not  by  the  name  of 
the  rever/ion,  in  exchange  for  another  acre  y  in  this  cafe  though  B. 
expelled  to  have  this  acre,  fo  given  to  him  in  poffellion,  yet 
fince  nothing  pafled  by  the  gift  of  the  acre  of  land  but  the  rever- 
fion, the  warranty  or  the  condition  cannot  by  law  extend  to  more  than 
fajfid.by  the  exchange ;  for  they  are  incident  and  annexed  to  the 
eflate  given,  and  cannot  extend  to  the  franktenement,  which  was 

•    in  the  leflee,  and  if  the  law  fliould  be  otherwife  great  mifchief 
would  enfje  \  for  if  exchange  be   made  of  divers  manors,  and 
perchance  divers  parcels  of  'em  are  in  leafe  for  life,  in  this  cafe 
if  the  leafe  ihould  be  void  becaufe  made  as  o£  a,  manor  in  pof- 
fellion, this  would  avoid  all  exchanges  5  but  the  leffees  being  Ll 
pofleffion  it  fhall  be  accounted  the  folly  of  the  purchafor  if  be 
does  not  know  it.     4  Rep.  122.  b.  123.  a.  Pafch.  I  Jac,  B.  R. 
refolved  in  Buftard's  Cafe. 
r   137   ]       8.  So  when  an  ejlate  of  freehold  in  the  whole,  or  in  part  of  the 
lands  given  in  exchange,  is  eviofedy  the  whole  exchange  may  be 
defeated  by  force  of  the  condition  in  law,  for  the  whole  eftate 
given  was.  the  confideratipn  of  the  other's  parting  with  his  land. 
4  Rep.  122.  b.  Refolved  P.afch.   i  Jac.  B.  R.  in  Buftard's  Cafe, 
Cro.^.902.       9.  A.  and  B.  exchange  lands  in  fee,  A.'s  wife  had  di  jointure  in 
s.c.—ihid.  his  land,  of  which  B.  had  noticcy  yet  her  entering  on  B.  after  A.*s 
The  ex.       death  defeats  the  exchange.     4  Rep.  12^.  a.  I'afch.  1  Jac.  Buf« 
change  is     tard's  Cafe. 

defeated  as  ^  ^ 

well  where  parcel  of  the  eftate  is  defeated)  efpecially  being  a  freehold,  as  where  parcel  «f  the  laa4 

given  is  defeated.     Cro.  E.  902.  fiuibiixi  v.  Coulteri  cites  13  E.  4. 

Mod.  gi.  10.  Iftzvo  women  exchange  lands,  and  one  marries  before  entry^ 

f''Tw,fdcn    *^'s  (hall  not  defeat  the  exchange  ;  per  Cur.     Vent.   186.   Hill. 
{►nd  adir.it-'  23  &  2\  Car.  2.  B.  R.  in  Cafe  of  Parfons  v.  Perus. 

ird  by  Hale 
Ch.  J.  in  S.  C. 

(O)     Defeating  Exchanges. 


I.  iV  one  enter  by  wrong  upon  the  other  with  whonv  he  cxchang- 
-*•  ed,  this  (hall  not  defeat  the  exchange,  for  tiie  otter  cannot 


•  Hr.  Ex.       [ 

•change,  pi. 
ij    cites  

^.c.  becaufe  enter  upon  him  in  his  acre,  but  is  put  to  his  affife.     15  E.  4.  3. 
it  is  a  tiling   "*  g  £.  4.  20,  b.  per  Cun  j 

executed^ 


Inestejy  znd  not  ezecotDry,  and  the  eftate  perfected.  And  where  it  vns  'faid  by  KeeUe 

4H.  7.  6.  that  if  two  exchange  20  acres  for  z  acres,  the  entry  of  one  into  an  acre  of  his  companion 
itSsAfcs  the  entire  exchange.     Brooke  fays,  that  it  feems  this  is  intended  where  the  party  was  with- 
iiage,  or  the  like,  for  otherwifc  the  one  cannot  enter  upon  the  other.     £r.  Exchange,  pi.  7. 
$.  P,  Arg.  Roll.  Rep.  122.  Hill.  12  Jac. S.  P.  by  Hobart  Ch.  J.  Hob.  41.  obiter. 

[2,  The  fame  law  ifajiranger  enters  by  tort.    9  £.  4.  21.  15  ^^-  E«- 

r  <j  -I  change,  pi. 

s.  c. 
[3.  But  if  the  OHe  enters  upon  good  title  upon  the  other^  and  defeats  Br.  Fx- 

his  acie^  as  becaufe  he  was  infant  at  the  exchange,  or  feme  covert,  <^^*" v»  P^- 

or  fuch  like,  this  defeats  the  exchange,  and  the  other  may  enter  s^'c.'  ^ 

into  his  acre.     15  £•  4.  3.]  Br.  kx. 

change,  pL 
5.  S.  P.  cites  9  E.  4«  19^  ao.  per  Pigot, 

[4.  The  fame  law  \la  Jiranger  enters  upon  the  elder  title.     15  Br.  Ei* 

E.  4.  3.1  change,  pS. 

S,  C. S.  p.  of  a  recovery  by  a  ftranger.    Br.  Exchange,  pi.  5.  cites  9  E.  4.  ig,  20.  per  Figpt. 

[5.  If  a  man  exchange  a  villein  for  an  acre  oflandy  and  after 
the  villein  dies  without  ijjue^  yet  the  exchange  is  not  defeated,  for 
when  the  exchange  was  good  at  the  exchange  made,  this  matter 
iubfequent  which  does  not  come  by  relation  before  the  Exchange,  but 
is  fubfequeht  to  the  exchange,  cannot  defeat  the  exchange  as  an 
eviaion.] 

[6.  So  if  a  man  gives  a  bafefeefo  long  as  y,  S.Jhall  have  ijfue  of  S.P.Br.  &- 
iw  body^  in  exchange  for  an  abfolute  fee,  and  after  J.  S.  dies  with^  ^^!°?!c7** 
vut  ijfucy  the  exchange  is  not  defeated  by  it.]  j^  E.  ^.  j. 

[7.  So  if  ejlatefor  life  be  exchanged^  and  after  one  diesy  yet  the  C   1 38  J 
exchange  is  not  defeated  by  it,  for  this  is  determined  according  to 
the  (irft  limitation.] 

[8.  So  if  two  exchange,  and  after  the  land  which  the  one  has  is 
Jurrounded  by  the  fait  fea^  yet  the  exchange  is  not  defeated  by  it, 
for  this  comes  by  accident  after  the  exchange  made.] 

[9.  If  two  make  an  exchange  of  land,  and  2Lhcrthe  one  releafes 
to  the  other  the  warranty  created  by  the  laWj  yet  this  does  not  defeat 
the  exchange.     16  E.  3.  Exchange  2.  per  Hill.] 

10.  Exchange  between  two,  the  one  being  within  age^  he  mav 
re-enter  into  his  own  land  if  he  does  not  occupy  the  other  lan^ 
at  his  full  age.     Br.  Waiver  de  Chofes,  pi.  20.  cites  43  AiT.  23; 

11.  The  ijjue  in  tail  may  waive  the  land  taken  by  his  father  Br.  Forme- 
tenant  in  tail  in  exchange  for  the  land  tailed,  though  the  ex-  fi^^sf^'H^' 
change  was  by  deed,  and  then  this  fhall  not  bind  him  as  afTets,  e.^Vs.  C. 
and  then  the  warranty  fhall  not  bind  without  the  affets.     £r. 
Waiver  de  Chofes,  pi.  14.  cites  14  H.  6.  2. 

12.  An  ajjignee  cannot  re- enter  nor  vouchy  but  rebut ;  exchanger 
niay  re-enter  upon  an  aflignee;  the  fame  condition  ^^a/^i /;?  part 
is  defeated  in  the  wholes  the  fame  law  is  in  partition.  Noy's 
Max.  6i. 


i?)    What 


13S  GC^atq^  [or  tKtifaxm^ 


(P)    What  fhall  be  rccoverec!  on  the  Exchange 

being  defeated* 

I.  'J^HE  warranty  imported  ii;i  the  Word  eTcambium  is  Retail 
•*  for  upon  the  voucher  by  force  thereof  Yitjbatt  not  recover 
in  value  airf  other  land  hut  that  only  which  was  given  in  exchange  ; 
becaufe  the  mutual  confideratton  being  the  caufe  of  the  warranty 
it  (balKextendonly  to  the  land  reciprocally  gtven»  and  not  to 
other  land ;  rcfolved  per  tot.  Cur.  4  Rep,  iai«  b.  iaa«  a*  Pafch. 
I  Jac,  B.  R.  Buftard's  Cafe. 

a.  ^nd  this  warranty  runs  only  in  privity ;  for  none  fliall  vouch 
by  force  thereof  but  the  parties  to  the  eychange^  or  their  faeirs> 
and  no  aflignee  (hall,  but  the  aJJigneeJhaU  rebut  by  force  thereof 
though  the  exchange  was  Mrithout  deed.  Ibid.  121.  b«  cites  3 
£.  4.  Formedon  44.  and  a  £.  2.  Cui  in  Vita  17. 

3.  If  A.  exchanges  land  with  S.  and  B.  aliens  to  C  who  is  evi^ed 
by  title  paramount,  C.  (hall  not  enter  upon  the  other  9  for  as  the 
warranty  runs  in  privity  to  the  parties  to  the  exchange  and  their 
heirs,  fo  alfo  the  condition  in  law,  which  the  law  implies  upon 
the  exchange,  was  alfo  in  privity,  and  extends  not  to  the  aff^nee^ 
and  fo  no  one  (hall  have  contra  formam  feoilamenti  but  the 
feoffee  or  his  heirs,  but  the  affignee  may  rebut ;  refulved  per  Cu- 
riam. 4  Rep.  121.  b.  Pafch.  1  Jac.  B.  R.  in  Buftard's  Cafct 
and  cites  F.  N.  B.  163.  (C.)  22  H.  6.  50.  b.  30^ H.  6«  7.  a 
10  H.  7.  II.  a. 

4.  But  in  the  (ame  cafe  if  A.  who  does  not  alien^  be  evi^ed^  ba 
Jhall  re-enter  into  the  land  which  he  gave  in  exchange,./i&0tf^i&  B* 
has  aliened  \t  over.  4  Rep.  121.  b.  refolved.  Pafch.  i  Jac.  6* 
R.  in  Buftard's  Cafe. 

'  5.  If  y/.  exchanges  landwitb  B.  to  which  C.  has  a  frior  title^  ^ 
which  B,  had  notice  at  the  time  of  the  exchange,  yet  this  \i  not 
[  ^39  1  material,  but  that  after  Cs  entry  the  exchange  Jhall  be  defeated^  and 
upon  his  evi£lion  B.  (hall  have  his  land  again  ;  refolved.  4  Rep. 
123.  a.  Pafch.  1  Jac.  B.  R.  the  4th.  refolution  in  Buftard's 
Cafe. 

For  more  of  Efchange,  [or  Exchange]  in  General,  fee  other 

Proper  Titles* 


CCcfiear. 


I    «39    ] 


€tchtat 


(A)     In  what  Cafes  it  ihall  be. 
[And  What.]    lAnd  ta  Whom.'] 

[i.  TF  200  faggots  are  granted  to  a  mafter  and  his  confreres  and  ^^'V'^* 

1   ^1.   •     ?        /r         ^    r         •  rii^LiJX'^i:  4  Southwell 

*'  tbetr  juccejjwS'^  to  perceive  of  all  the  lands  of  toe  grantor^  J.  ward, 
and  after  the  mafter  and  confreres  grant  them  over^  and  after  the  s.  C.  ad* 
cirporation  is  dijfolved,  yet  the  thing  granted  to  them  mall  not  i^^^S^ 
efcheat  to  the  grantor^  though  it  oueht  to  have  efcheated  if  they 
hid  not  granted  it  over.     M.  37  £1.  B.  R.   adjudged  between 
Southwell  and  IVade^  which  is  entered.  M.  34  bl.  Rot.  229.] 

[2.  Thejame  is  where  iand^  rents  or  other  things  is  granted  to  a 
corporation  and  their  AiccefTors,  and  after  the  corporation  grants 
it  over^  and  after  is  diffolved\  for  this  is  ail  one  as  if  it  is  granted 
tea  man  and  his  heirs,  and  he  grants  it  over  and  after  dies  with- 
out heir,  there  this  fliall  not  efcheat.  M«  37  £1.  B.  R.  be* 
tween  Southwell  and  M^ade.  ] 

[3.  But  xflandj  rent  or  other  things  be  granted  to  a  corporation  CoJ.itt.  t3« 
oigregate  in  fee^  and  after  the'  corporation  is  diflblved,  the  thing  g^^'777 
granted  to  them  (ball  efcheat  to  the  donor. 1  pi.  301. 

Mich.  IE 
}k.  C.  B.  The  Dean  Ac.  of  Windfor's  Cafe,  S.  P.  the  Court  held  that  the  donor  ifaall  have  the  \uA 
apiQi  for  the  fame  it  a  condition  in  law  anneied  to  the  gift,  and  in  fuch  cafe  no  writ  of  efcheat  lies. 

Noiie  perCnr  and  in  a  manner  agreed  per  omneSf  that  if  a  man  grants  a  rent-charge,  common^ 
icrtain  or  uncertain  to  one  in  feCt  and  to  a  corporation  in  fee,  and  the  grantee  dies  without  heir,  or  1/ 
tkt  corporation  b«  diflolved,  the  rent,  common  ftc.  are  cxtinA  ;  for  thefe  are  not  held,  and  do  not 
He  in  teoure,  and  therefore  they  cannot  elcheac.  "Rx.  Fxtingui(hmtnt,  pi.  2.  cites  27  H.  8.  io« 
And  Fitzh.  ^eed,  that  the  rent  and  thin^  which  lie  in  renJer  are  extinA  ;  for  the  Kinf 
^*s  00  means  to  caufe  the  tenant  to  pay  him  ;  but  contra  of  things  wiiich  lie  in  prender  if  the  com- 
noa  WAS  certain  ;  for  where  none  can  uke  the  thing,  the  King  ilull  have  it,  which  others  denied  1 
for  die  grant  Is  to  a  man  and  his  heirs,  or  to  a  corpor4tion  and  to  their  fuccelTors,  therefore  when  thtf- 
■uftdies  without  heir,  or  the  corporation  is  diCTolved,  the  grant  is  detenniaed^    Ibid. 

[4.  The  fame  law  is  of  a  corporation  file,']  Co.Uh.  13- 

[5.  If  a  man  grants  a  rent  to  another  aful  his  heirs,  and  he  dies  ^'  ^'  ^' 
toitbeut  heiry  this  (hall  efcheat  to  the  grantor,  and  ihail  be  extin^l 
in  the  land.  ] 

[6.  If  a  man  grants  an  advo^vfon  in  grofs  to  another  in  fecy  and  [    140   1 
the^r^ff^^^  dies  without  heir,  it  fcems  that  this  (hall  revert  to  the 
grantor,  not  being  held  of  any   man,  for  this  is  a  grofs  thing 
which  cannot  vanifti  but  muft  be  in  fome  perfon,  and  it  fcrems  Tf 
the  grantor  Jhall  nit  have  it^  the  Kingjhall  have  it  as  fupreme  patron^ 
Contra  Sta.  Llcheau  it  (hall  be  extin&.J 

7«  Father 


7.  father  and  two  fins  were,  aiid  the  eUefl  dti  felony  dni  wai 

imprifoned,  and  becatne  approver y  and  prayed  his  clergjy  and  waf 

fent  to  prifin  for  his  penance^  and  had  ijfue  a  daughter^  and  died 

in  prifin  \  the  father  died;  the  daughter  entered-,  the  youngeft 
fon,  uncle  ta  the  daughter,  oufted  her,  and  fhe  brought  affife 
and  recovered  by  award.  And  fo  fee  that  the  land  is  not  loft  by  the 
a£t  of  the  eldeft  Ton  in  this  cafe ;  foir  it  feems  that  it  is  no  attainder 
without  judgment.  Br.  Efcheat,  pi.  23.  cites  8  £•  1.  and  Fitzh» 
AiIIfe42i. 

8.  Where  there  are  haftard  eigne  and  mulier  puifnty  and  the 
hafiard  enters  and  dies  feifidy  the  mulier  Jhall  be  barredy  znd  yet  if 
the  bajlard  diesfiifed  without  iJfue  the  landjhall  not  ef cheat y  and  yet 
if  the  iJfue  of  the  baflard  dies  without  ijfue  the  land  Jhall  efcheaty  and 
therefore  it  feems  that  the  defcent  to  the  iiTue  of  the  baihtrd  makes 
the  mulier  to  be  i>arred,  and  not  the  dying  feifed  without  a  de« 
fcent.  Br.  Efcheat,  pi.  34.  cites  Abridgment  of  Affife,  fol.  36. 

9.  In  appeal  the  defendant  waged  battel  and  was  vanquijhed  in 
thefieldy  but  not  by  deathy  by  which  judgment  was  given  that  he  he 
hangedy  for  without  judgment  the  lord  cannot  have  the  efcheat.  Br* 
Efcheaty  pi.  24.  cites  8  £.  3.  and  Fitzh.  Judgment  225. 

10.  Land  entailed  {hdll  not  efcheat  for  the  felony  or  attainder  of 
his  father,     Br.  Efcheat,  pi.  21.  cites  29  AIT.  bu 

If.  If^leafe  be  mzde for  lifcy  remainder  to  the  feme  in  fee^ 
and  tenant  for  life  levies  a  fine  fur  conuiance  de  droit  to  the  baron 
and  feme  to  the  heir  of  the  barony  in  this  cafe  if  ^^feme  dies  witb'^ 
cut  heir  the  lord  ihall  have  the  land  by  efcheat,  for  this  amounts 
to  a  furrender  in  law.  Co.  Read,  on  Fines  5.  cites  39  E.  3.  30. 
Alt  Ofborn's  Cafe. 

1 2.  If  he  in  remainder  be  attainted  of  felony  it  ihall  efcbea^ 
per  Litt.  Br.  Prerog.  pi.  25.  cites  15  H.  4.  11. 

13.  Where  a  man  goes  beyond fia  to  D.  out  of  the  allegiance  of 
the  King  without  the  King's  licence  and  there  efpoufes  afemey  and  has 
iffueafiny  and  there  dwells  all  his  life  time  without  other  ijfuey  and 
dies  without  other  ijfuey  the  land  fhall  efcheat,  and  no  other  of  the 
blood  (hall  inherit  to  him,  where  the  alien  bornfiirvives  hisfatber^ 
no  more  than  where  the  fon  is  attainted  of  felony  in  the  life  of 
the  father,  and  gets  charter  of  pardon  and  the  father  dies,  the  fon 
furvives,  the  land  fhall  efcheat,  and  the  lord  Jhall  fuppofi  that  the 
tenant  died  without  heir  ;  per  Newton  ;  quod  Arden  concei&t  and 
demurred  upon  the  plea,  and  Prifot  durit  not  demur  to  the  con^ 
tfary  but  pleaded  another  plea  \  quod  nota.  Br.  Efcheat,  pi  8. 
cites  22  H.  6.  38. 

14.  Where  the  tenant  who  dies  without  heir  has  bis  entry  tolled 
before  by  defcenty  difiontinuance^  or  the  like,  there  the  lord  cannot 
enter  for  this  efcheat.  Br.  Ent.  Cong.  pi.  129.  cites  32  H.  6.27. 

*'  I  c.  J  man  may  have  writ  of  efcheat  though  bis  tenant  did  not 

die  feifidy  for  the  dying  feifed  is  not  traverfable ;  per  Fortefcue  J. 

but  Pole  contra  i  therefore  quare^    Br.  Efcheat,  pi.  11.  cites 

37  H.  6.  I. 

16.  If  lord  and  tenant  are»  and  the  tenant  infeoffs  J^  5»  andde'^ 

flares^ 


thrtt  no  win  t^fc]  and  cefly  que  ufe  does  felony  and  is  aiHinUiy 
the  lord  (hall  not  have  fubpoena  to  have  the  land,  and  it  feems 
that  the  heir  fliall  not  have  it ;  for  there  is  corruption  of  blood, 
and  therefore  it  feems  that  the  feoffee  Jhall  retain  to  bis  own  ufe. 
Br.  Feoffments  al  Ufes,  pi.  34.  cites  5  E.  4-  7.         t 

17.  Iffl//  th^  monks  and  the  abbot  of  the  monaflry  die  the  lord    ([   141   3 
may  enter,  viz.  the  donor  or  founder  ;  for  none  is  alive  who  can 

do  fervices,  and  he  (ball  have  it  as  efcheat  i  per  Fairfax  and 
Littleton  J-     Br.  Efcheat,  pi.  19.  cites  7  E.  4.  11,  12. 

18.  If  ah  alien  born  has  iffite  a  fon  and  after  is  made  a  denizen^ 
and  then  has  iffue  another  fon^  and  furchafes  land  and  dies^  th^ 
J(nageft  fon  Jhall  have  the  land^  and  not  the  eldcft  or  the  lord  by 
efcheat.    Br.  Efcheat,  pi.  28. 

ig.  Where  a  man  is  attainted  of  herefy  and  lay  hands  to  he  burnty 
jiethe  (hall  not  forfeit  his  land,  unlefs  he  were  put  to  execution, 
and  there  by  the  execution  the  lord  Jhall  have  the  efcheaty  unlefs  the 
land  were  held  of  the  ordinary,  and  then  the  King  (hall  have  it  by 
the  ftat.  of  a  H.  5.     Jir.  Efcheat,  pi.  29. 

20.  If  the  King  j^rcw/x  common  fans  numbre  to  an  abbot  in  his 
manorj2ind  ^fter  grants  the  manor  in  fee  ^  and  after  the  abbey  is  dif^ 
Jihed^  the  King  (hall  not  have  the  common  ;  per  Cur.  bccaufe  it 
is  common  uncertain,  and  alfo  a  thing  which  cannot  efcheat  ^  for 
it  is  not  held.     Br.  Prerogative,  i.  cites  27  H.  8.  10. 

21.  And  if  a  man  has  common  in  certain  eftovers^  or  the  like  and 
dies  without  heir^  as  here  &c.  the  King  (hall  have  it  becaufe  it  lies 
in  prender  and  not  in  render.     Ibid,  per  Fitzherbert  Juftice. 

22.  Contra  of  rent  which  lies  in  render ;  per  Fitzherbert  J. 
But  by  all  others  all  is  one,  and  the  rent-charge  and  common  is 
extin£l^  for  there  is  none  that  can  take  it,  but  at  this  day  all  is 
given  to  the  King  by  aSi  of  parliament  in  fuch  form  as  the  abbot 
had  it,  which  makes  a  dinerence  of  the  common  law.  Ibid. 

23.  If  the  baron  be  attainted  of  felony  and  gets  charter  of  pardon 
andzkcT  dies^  yet  the  feme  (hall  not  have  dower  of  the  land  which 
he  had  before  the  pardon,  Br.  Efcheat,  pi.  27.  cites  F.  N.  B.  tit* 
Dower. 

24.  Contra  of  land  which  he  gets  after  the  pardon ;  for  the  fir(t 
land  (hall  efcheat.     Ibid. 

25.  The  fame  feems  to  be  of  land  which  he  purchafes^  or  which 
iifunds  to  him  mefne  between  the  attainder  and  the  pardon.  Ibid. 

26y  And  it  feems  that  the  heir  jhall  inherit  the  one  and  not  the 
other  \  for  fo  it  was  faid  in  writ  of  efcheat,  and  fo  it  is  faid  in  the 
Natura  Brevium,  but  the  contrary  is  law.     Ibid. 

27.  Hujband  and  wife  tenants  in  fpecial  tail  \  xh^  hujband  is  at"  And..^?.pK 
tainted  of  treajon  and  executed^   leaving   ijjue\    the  wife   died\   ^■^^^'^^^^ 
the  lands  (hall  efcheat,  becaufe  the  iflue  in  tail  ought  to  make  his  y.  Sir  f. 
conveyance  by  father  and  mother,  and  from  the  father  he  could  Carcw,  s.c. 
Dot,  by  reafon  of  the  attainder.     Dyer.  332.  pi.  27.  Pafch.   16  [H^^l^rce^^ 
Eliz.  Sir  Nich.  Carew's  Cafe.  ,  cii.  judges- 

28.  The  defendant  in  an  appeal  cf  death  did  wage  battle  and  was 
fiain  in  the  field^  ytt  judgment  was  given  that  he  jhould  be  hanged  \ 

*]  and 


and  the  juftices  faid,  that  it  is  altogether  mcijary  that  Tach  judg« 
ment  be  given,  for  otherwife  the  lord  could  not  have  a  writ  of 
cfcheat.     Co.  Litt.  390.  b. 

29.  An  efcheat  happens  two  manner  ofways^  aut  per  defe£lum 

ianguinis,  i.  e.  fir  default  ofheir^  zutper  deli^um  tenentis^  L  /• 

for  felony,  and  that  is  hy  judgment  three  manner  of  ways,  aut  quiit 

Jufpenj'us  per  collum^  aut  quia  abjuravit  regnum^  aut  quia  utlaga'- 

tus ;  and  therefore  they  which  are  hanged  by  martial  law  in  furore 
belli  forfeit  no  lands ;  and  fo  in  like  cafes  elcheats  by  the  ci^vilians 
.  are  called  caduca.     Co.  Litt.  13.  a. 

30.  W.  R.  a  Norman  held  lands  in  fee  of  the  King^  as  rf  tbi 
honour  of  P,  and  R,  forfeited  bis  J  aid  land  for  treajon^  and  the  King 

feifed  it  as  bis  ejcheat  of  Normandy*     In  this  cafe  the  land  fo  for-- 

feited  was  no  part  of  the  honour,  as  it  would  have  been  if  it  had 

[  J42  3  come  to  the  King,  as  a  common  efcheat,  for  it  came  to  the  King 

by  reafon  of  his  perfon  and  crown,  and  therefore  if  he  grant  it 

over  &c.  ^Vi^  patentee  fhall  hold  of  the  King  in  chief  and  not  of  tbi 

honour,     2  Inih  64,  65. 

Krilw.  14,        31.  If  there  had  been  z  farmer  for  life  or  years  of  a  manor^  and 

CaFuikcerti  *  '^"^'^O'  ^^  efcheated^  this  tenancy  fo  ^fcheated  did  belong  to  tbi 

temporas       tenements  that  he  held  in  farm^  and  therefore  this  aft  extended  tv 

Kebieheia,   it,  and  the  leiTee  (hall  have  generally  a  writ,  and  fuppofe  a  leafe 

Sc'dcaA      "^^^^  °^  ^^  ^^°^*  efcheated  by  the  leflbr,  and  maintain  it  by  the 

of  tenant     fpecial  matter.     2  Inft.  \\b.  in  the  expofition  on  the  ftatute  of 

fcr  life  the    Marlbridge.  24. 

lord  might 

have  a  writ  of  efcheaty  for  the  grantee  and  the  lord  are  but  one  lord  in  law,  and  words  of  the  writ 
are  true»  vU.  that  the  tenant  who  died  held  the  lands  of  the  lord,  and  alfo  he  died  ftifedj  and  fo  to  hit 
iateot,  though  he  cannot  enter  he  (hall  have  remedy  by  writ  of  efcheat. 

32.  \{  z  man  feifed  in  fee  of  a  fair^  market^  common^  rent-charge^ 
tent'fecky  warren^  corody^  or  any  other  inheritance  that  is  not  holden^ 
and  is  attainted  of  felony^  the  King  ihall  have  the  profits  of  them 
during  his  life,  but  after  his  deceafe,  feeing  the  blood  is  corrupted^ 
they  cannot  defcendto  the  heir^  nor  can  they  e/cbeaty  becaufe  they  be 
not  holden,  [but]  they  perifh  and  are  extinSi  by  a£l  in  law ;  for  in 
efcheats  for  petit  treafon  or  felony,  a  tenure  is  requiiite  as  well  in 
the  cafe  of  the  King  as  of  the  fubjed.     3  [nft.  21  •  cap.  2. 

^3.  It  was  holden  by  Cook  and  Warburton  J  that  if  a  rent 
be  granted  to  one  and  his  fuccefforsy  and  the  corporation  be  diffolved^ 
that  the  rent  Jball  revert  to  the  donor,  and  there  is  no  difference  as  to 
the  matter  betwixt  things  which  lie  in  prender  ahd  things  which 
lie  in  render^  Nichols  J.  contrary,  that  the  rent  extingui(hes  in 
the  land  itfclf.  Godb.  21 1.  pi.  301.  Mich.  1 1  Jac.  C.  B.  The 
Dean  and  Canons  of  Windforv.  Webb* 

34.  An  <7Ai^  &c.  vfdiS  feifed  Af  an  acre  of  land  in  fee  held  ^  the 

tnanorof  2).  and  he  and  all  the  monks  diedj  by  reafon  v^ereof  tlja 

fa  id  acre  of  land  efcheated  to  R,  and  after  R*s  death  the  manor  de* 

fended  to  his  heir  at  law,  who  conveyed  the  manor  (of  which  the 

acre  was  parcel)  after  the  efcheat  by  mean  conveyance,  to  H»  in 

fccy  and  after  H.  infeoffed  J.  S.  of  the  fa  id  acrct    Ihc  queftion 


1^S|  whether  by  the  death  of  the  abbot  and  monks^  the  acra 
'  Ihoiild  efcheat  to  the  lord  of  whom  it  was  holden  ?  or  whether  it 
£haIi^o  to  the  donors  and  founders  ?  And  Hobart  thou|:ht  it  (hould 
efcheat ;  to  which  Winch  feemed  to  agree,  but  the  Cafe  was  not 
suijudged.  Win.  37.  Mich.  26  Jac.  C.  B.  Johnfomv.  Norway. 

34.  Grantii  of  a  rent  in  fet'ftmpU  dies  without  heirs  j  the  te- 
nant of  the  land  (hall  hold  it  difcharged  of  the  rent  becaufe  there 
IS  DO  other  that  has  any  title  to  it ;  per  Hale  Ch.  B.  Hard.  496. 
Mich.  20  Car.  2.  in^Scacc.  in  Cafe  of  Attorney  General  v.  Sir 
G.  Sands. 

35.  One  fcifed  in  fee  of  lands  limits  a  term  of  truftees  for  ibo 
jears  upon  fuch  trufts  as  he  by  deed  or  will  (hould  appoint,  and 
for  want  of  fuch  appointment  to  attend  the  inheritance,  and  after- 
wards by  a  nuncupative  will  gives  all  to  J.  S.  and  being  a  bajlard 
dies  without  iflue  \  this  will  not  pafs  the  truft  of  the  term.  Vern* 
340.  pi.  333.  Mich.  1683.  Thruxton  v.  the  Attorney  General. 

36.  If  there  be  father  and  fon^  and  the  fonfeifed  in  fee  makes 
a  Uafefor  life  and  dies,  and  the  reverjion  defcends  m  the  uncle  wh9 
iSis^  the  reverfion  Ihall  not  dcfcend  to  the  father,  but  fhall  ef- 
cheat; for  he  muft  make  himfelf  heir  to  the  fon,  and  not  to  the 
tinde  who  had  the  reverfion  caft  upon  him  i  Arg.  Show.  246* 
Mich.  W.  &  M. 


{A.  2)  In  what  Cafes  by  other  Means  than  Grants.  [143] 

By  Forfeiture, 

It  'T'HERE  are  orjy  three  manner  of  efcheats.  ift,  Abjurat 

•*•   regnum,  lA,  Quia  fufpenjui  per  coHutA,  3d.  Quia  utlaga-' 

fax.  Per  Coke  Ch.  J.  Godb.  211.  pi.  301.  Mich.  11  Jac.  C  B. 

2.  Eldcft  fon  in  the  life  of  his  father  is  attaint  of  felony  and  dies^ 
Sving  the  father  I  the  youngeft  (hall  have  the  land  as  heir  to  his 
father;  but  if  any  iji^e  of  th6  eldeft  is  living  the  land  flxall  efcheat 
to  the  lord.     D.  48.  a.  pi.  16.  Trin.  32  H.  Sk  Anon. 

3.  Attainders  that  give  efcheat  to  the  lord  muft  be  by  judgment 
of  death  given  in  fome  Court  of  record  againft  the  felon  found 
giiilty  by  verdiift  Or  confeffion  of  the  felony,  or  it  muft  be  by 
badawry  of  him^     Bacon's  Ufe  of  the  Law,  38. 

4.  If  a  hqftard  dies  feifed  without  iilue)  and  the  lord  by  efcheat  $^  P.  8  Re^ 
toters,  this  dying  feifad  (hall  not  baf  the  mulier>  becaufe  there  is  i^*,: '"/^"^ 
no  dcfcent.     Co.  Litt.  244.  a.  L^chford't 

5.  There  can  be  rto  efcheat  but /r^  defeS!u  tenentit.     Pfer  Hale.  Cafe. 
Hardr.  404.  Mich.  10  Car.  a.  in  ScacCario.     Sir  G.  Sands's 
Cafe. 

6.  If  a  man  be  feifed  in  jure  ux*  afid  the  wife  is  attainted  of  fe^ 
l^njy  the  lord  fhall  enter  and  ouft  the  hufband  j  he  gains  nothmg 
vut  a  bare  perception  of  profits  till  iflite  had ;  after  iiTue  he  has 
eftate-for  life.  Arg.  Mod.  91*  pi.  59.  Mich.  22  Car.  a.  B.  R. 
pCafe  of  Parfons  v.  Perns. 

toL.  X.  M  (B)   Is 
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(B)     Ift  what  Cafes  there  fhall  be  an  Efchcat.' 

Where  the  Lord  has  a  Tenant  who  is  in  by  Titled 

and  where  not. 

Br.  Ent.       [  I  •  T^^  ^^^  '^''^"'  ^^  ^(/PiP^j  ^»^  dijiifee  £es  without  heir  durfng 
Cong.pl. 6?.  1  ^Yit  continuance  of  the  difleilor,  this  right  (hall  efcheat  to 

V.'"coLff  the  lord.     3  R.  2.  Entry  Congeable  38.] 

by  Shard, 

vho  faid,  that  it  is  ignotum  per  ignoUus. 

If  diffcifor  [!•  If  the  tenant  be  difleifed,  and  ihtdijfeifor  by  fine  grants  and 

makes  a  \enders  the  land  to  one  in  tail^  the  remainder  to  another  infee^  and 

^hfZl^xts  after  the  tenant  in  tail  dies  without  ijfue^  and  he  in  remainder  enters^ 

filled,  and  and  ^fter  difeifee  dies  without  heir  ;  this  right  fliall  not  efcheat  to 


after  the       ^^^  Jq^j    becaufe  he  had  another  tenant  by  title  in  the  life  of  the 

dies  wit] 
heir,  infuch 


dies  wuhout  diflbifee.     3  R.  2.  Entry  Congeable  38.  adjudged.] 

cafc'lheic  is  HO  *fchcat  at  all,  becaufcthe  /ord  has  a  tenant  In  by  title,     Co,  Litt.  268.  b. 


[  144  ]  4'  ^f^^"^"^  fi''  W^-i  ^^  reverfton  to  a  feme  covert  infefy  aUens 
to  the  baron  and  his  faid  feme  who  has  the  fee,  and  the  ferm  dies 
without  heiry  the  lord  cannot  enter  by  the  efcheat  nor  for  forfei- 
ture ;  for  this  is  given  to  the  heir  only,  and  here  is  no  heir,  which 
was  in  a  manner  agreed.    Br.  Forfeiture  de-Terres,  pL  97.  cites 

39  £•  3.  29.  . 

•     5.  ]f  ba/iard  pur  chafes  in  fee  and  is  dijfeifedy  and  the  diffeifor  gyves 

in  tail  by  fnCy  the  remainder  over  infeey  and  the  tenant  in  tail  dies 
without  ijfucy  and  he  in  remainder  enter Sy  there  the  entr^  of  the 
diffeifee  is  lawful ;  but  when  the  bajlard  dies  without  iffiu,  after 
the  entry  of  him  in  remainder  the  entry  of  the  lord  by  efcheat  is  rK)t 
lawful  5  for  he  has  it  by  title  in  life  of  the  baftard  by  reafoa  of 
the  fine.     Br.  Ent.  Cong.  pi.  '17.  cites  50  E.  3-21. 

6.  Affife  ;  a  bajiard  purchafedy  and  was  diffeifed  by  H.  whogavi 

in  tail  by  fine  the  remainder  avery  the  tenant  in  tail  died  without 

ijfucy  he  in  remainder  enteredy  and  the  bajiard  died  without  ijfue^ 

xhe  lord  cannot  enter  by  efcheat,  becaufe  he  had  tenant  by  tiik 

in  the  life  of  the  baftard,  by  reafon  of  the  fine.    Br.  Avowry* 

pL  34.  cites  3  R.  2.  .  ^ 

Ur.  Avowry,       7.  If  lord  and  tenant  are,  and  the  tenant  is  dij/eifedy  and£es 

pi.  39.  cites  ^ifjjout  hiiry  the  lord  may  enter  for  thfe  efcheat.     Contra  upm 

ysx^iuUAU  '*'  ^'^^  € ^^^  diffeifor  or  his  feoffee ;  for  they  are  in  by  titky  and 

j,i.*5.  cites '  the  lord  has  a  tenant  by  title.     Contra  of  the  diffeifor^  who  is  a 

s.  c.  And    ^Qj.j  feafor  ;  for  thofe  who  are  in  by  title,  by  tender  of  the  fer- 

Em.Vong.    vices,  may  compel  the  lord  to  change  his  avowry.     Br«  £nti 

35.  acord-    Coi^g.  pi*  90.  cites  7  H  4*  17*  per  M4rlBbaffl  J.  for  Law* 

infciy  m 


^ttf9t&t 
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Jfa  de/cent  be  from  the  dijfeifor  to  his  heify  by  Which  the 
%nttTof  the  difleifee  is  taken  aw<iy,  and  after  the  /Jp{e  dies  with*  T 

tutheiry  fo  that  the  lord  enters  by  efcheat,  yet  the  entry  of  the 
diiieiree  is  not  revived,  for  he  aflirms  the  firft  cftate.  Br.  tnr* 
Cong.  pK  92.  cites  9  H«  7.  24.  Per  all  the  Juftices  and  Ser- 
jeants. 

9.  But  if  the  dijfeifor  hlmfelf  dies  without  heir^  and  the  lord 
enters  by  efcheat,  the  difTcilee  may  enter,  for  there  was  no  de- 
Icentt    Br.  £nt.  Cong.  pi.  92.  ut  fup. 

10.  Though  a  lord  has  been  feifed  of  the  fefvices  within  the 
time  of  limitation,  yet  if  the  tenant  dies  without  heir  the  land 
ihall  efcheat ;  for  at  the  time  of  the  efcheat  the' feigniory  re«> 
mained,  though  feifin  of  the  fervices  was  wanting.  4  Rep.  1 1.  a. 
in  a  nota  of  the  reporter  Mich.  17  and  18  Eliz.  in  devil's  Cafe. 

11.  If  an  infant  or  non  compos  in  perfon  makes  a  feoffment^  and  l-ordby 
after  dies  without  heir^  the  land  {hall  not  efcheat.     4  Rep.  125.  ^^J^^^^l^ 

a.  Pafch.  1  Jac.  B.  R..  in  Beverley's  Cafe.  avoidloida. 

ble  elUtcs 
ftade  by  hit  tenant  who  was  an  infant.     7  Rep.  7.  b.  Mich.  28  &  29  EHz.  in  the  £.  of  Bedford's 
Cafe.  •  ' 

I2i  Otherwife  if  made  by  letter  of  attorney^  for  then  the  feoff- 
ment is  voidk  4  Rep»  125.  a*  Fafch.  1  Jac.  B*  R.  in  Beverley's 
Cafe. 

13*  If  a  dijfeifor  makes  a  feoffment  and  dies  Jeifed^  and  after  the 
dijjeifee  dies  without  heir^  there  ihall  be  no  efcheat,  becaufe  the 
lord  has  a  tenant  by  title.     Co^  I^itt»  268.  b.  in  Principio. 

14.  A.  feifed  in  fee  of  land  died  without  ilTue,  brjther  or 
iifter^  but  left  two  coufins  his  heirs  at  law^  one  of  whom  was  his 
mn  mother.  The.  Mafter  of  the  Rolls  held,  that  his  mother 
might  inherit  immediately  as  heir  in  the  capacity  or  relation  of 
couCn ;  and  further  obferved,  that  the  other  coufln  being  but 
ha/fan  heir  could  not  take  the  w  holey  nor  could  any  thing  go  to  the 
hrd  by  efcheat ;  for  as  long  as  there  is  any  heir  he  cannot  take ;  fo  C  ^45  ] 
that  though  the  other  coufin  could  take  but  a  moiety,  yet  her 
being  a  moiety  of  an  heir  would  prevent  the  lord's  title  by  ef- 
.cheat,  and  that  though  this  was  a  very  uncommon  cafe  he  took 
it  to  be  a  clear  one.  2  Wms's  Rep.  (613}  614.}  Trin.  Eaft^^ 
tKood  r.  Viake  alias  Styles. 


(C)    What  may  efcheat. 

1.    VOVNDERSHIP  cannot  efcheat  nor  be  forfeited  ;  for  it  is  fi?. 
a  thing  which  is  annexed  to  the  bloody  quod  nota  bene.  Br.  p*] 
Efcheat,  pl«  9.  cites  24  £.  3.  7a.  . 


Cor«. 

ics  and 
Peafionsf  - 
pi.  5.  cites 
44  E.  3*33.  7a.  S.C. 


a.  And  yet  rent^charge  may  hiforfeitedhy  attainder  &c.  which  s.  p.  An4 
A1C8  not  lie  in  tenure  but  cannot  efcheat  for  want  of  heirs  \for  it  is  *»«>f  c©ni« 

M  2  not  ^ 


uy  (Cfcbeat 

wwk  cettiia  not  hiU^  and  fo  fee  a  diverflty  what  may  efcheat,  and  What  ma^bf 
^|^?J^'      forfeited,  and  c  contra.     Ibid. 

tndPenct* 

onsypl.  5.  cites  24  E.  3.  33.  71^  S.  C, 


(A 


3.  Where  a  m^ff  idisfitony  and  afler  purchafes  landy  or  Idnd  di* 
fcends  to  him  after^  this  is  forfeited,  and  ihall  efcheat  as  well  as 

the  land  which  he  had  at  the  time  of  the  felony  committed.  Per 
Belle,  quod  nemo  dedixit,  quod  nota.  Br«  Eicheat,  pi.  j.  cites 
48  E.  3.  2. 

4.  A  reverjion  is  held  as  well  as  the  particular  tenancy,  and 
it  ihall  efcheat  to  the  lord.  Arg.  D.  137.  pi.  26.  cites  3 
H.  6. 

5.  Where  the  dlffeljor  make:  feoffment^  and  the  diffitfee  dies  tuitb^ 
out  heir^  the  lord  has  tenant  by  title,  and  therefore  cannot  enter. 
Quaere  inde.     Bn  Avowry,  pK  34*  cites  3  R.  2. 

6.  Founder/hip  may  come  to  the  King  by  escheat.  Br.  PetitioB, 
pi.  26.  cites  5  E.  4.  118. 

Br.  F<jf.  7.  If  tenant  is  attainted  offelonyy  and  the  lord  has  the  land  b? 

t*m  *  ?*  efcheat,  he  (hall  have  the  charters  which  concern  the  fame  land, 
6e?cltes  sind  vet  a  man  ihall  not  forfeit  his  charters  by  fuch  attainder, 
s.  c.  and     Per  Moyle  J.  Br.  Charters  de  terre,  pi.  ^9.  cites  10  £.  4.  14. 

SI  H.  6. 1. 

V/bcTt  lord  by  efcheat  (ball  hare  the  charter*^  and  what.  See  i  Rep.  i  Ld.  Buckhurft's  Cafe* 

8-  If  an  abbot  or  parijh  chureh  be  dijfolved^  the  land  of  the  abbey 
or  of  the  church  where  itfiands  may  efcheat^  and  the  glebe  ;  for  the 
land  where  the  church  is  built  was  given  by  the  lord  of  the  ma- 
nor to  make  the  charch  there,  which  is  the  reafon  and  caufe  that 
he  is  the  patron  of  the  benefice,  and  ihall  have  the  prefentment* 
Br.  Efcheat,  pi.  15.  cites  5  H.  7.  37. 

9.  Right  of  entry  may  efcheat  a%  where  the  dijfeifee  dies  without 
heir  or  is  attainted  of  felony^  the  lord  may  enter,  per  KeUe,  bt»t 
Hubbert  contra.     Br.  Efcheat,  pi.  1 6.  cites  6  H.  7  9, 

10.  Common  fans  numhre  is  a  thing  uncertain  and  cannot  efcheat; 
for  it  is  not  held.  Br.  Prerog.  pi.  I.  cites  27  H.  8.  10.  per  Cur. 

11.  If  there  be  lord  and  tenant^  and  the  tenant  doth  Uafe  the  Xr-> 
nancy  for  life  unto  a  Jlranger  upon  condition^  and  afterwards  the 
tenant  dies  without  heir^  and  the  reverfumdoth  efcheat  unto  the  lord, 
the  lord  ihall  not  take  advantage  of  the  condition  by  way  of  en« 

r  146  ]  try  ^  and  the  lord  in  this  cafe  is  faid  privy  in  law,  becaufe  he  hath 
his  eilate  in  the  reveriion  by  the  law  only,  viz.  by  efcheat.  Pcrk« 
S.  832. 

12.  Rent'corn  vcAy  efcheat.  Ow.  32.  Pafch.  yEliz.  in  aa 
Anonymous  Cafe. 

The  lord  13.  If  I  make  a  lecfe  for  years  rendering  rent  to  me  during  the  term^ 

flTulh*"'  ^^  ^  ^*^  without  heir  during  the  term,  the  lord  by  efcheat  ihall  not 
tjie  renr     ^^vc  the  rent.     Owen.  9.  Hill.  33  £liz.  C.  B.  in  Richmomi'ft 

referred  by    Cafc. 
the  tenant; 

but  he  cannot  cAter  ioto  tkc  land  by  ibrct  of  tbe  cooditioa  Ik.  bccufc  he  »  not  beir  to  the  kflb^ 

14.  The 


14.  The  lord  bycfcheat  (hall  noth^vc  h^nefit  of  warranty  made  ^^^^^ 
to  the  tenant,  nor  take  benefit  o^ condition^  voucher  &c.  2  And.  148,  ^che*t  is 
obiter  in  pi.  82,  Pafch.  42  £liz.  in  by  t.tle 

and  not  by 
^97  of  eftafce,  and  the  warranty  rung  with  the  eiUte.    Per  Wllllanii  ].  Bulft,  164. 

15.  Land  purchafed  or  defcended  afier  the  attainder  (hall  be 
fcrfeitcd  to  the  lord.     Finch.  71.  b. 

16.  Where  the  perfon  attainted  is  feifed  in  rtght  of  his  wife^  the 
King  {hail  have  (he  iflues  during  (he  |ife  of  X\ic  baron.  Finch, 
71.  b. 

17.  A  •  right  of  entry  may  efcheat.     Arg,  Godb.  300.  in  pi.  *  ^*'-  ^°^ 
ijy,  Psifch.  21  Jac.  In  the  txchccjvier  Chamber,  ip  Cafe  of  Shef-  ^^f^]l\ 
field  V.  RadclifF,  and  Fiuh.  * 

Ent.  Conf. 
58.  ■  Br.  Efcheat,  pi.  5.  S.  P.  cites  S.  C.  and  7  H.  4.  17.  Br.  Arowry,  pi.  %^,  citci 

J  R.  2.  S.  P. -As  in  cafe  of  fine  by  lunatUk  &c.     4  Rep.  145.  b.  Pafch,  i  Jac.  B.  Ri 

ucverley's  Cafe.  Lord  by  efcheat  cannot  enter  into  the  land  by  force  of  a  condition  ice.  becaufe 

he  is  not  heii  to  the  leflbr.     Co.  Liu.  S.  348.  2 1 6, 

iR.  Right  ofaSlion  (hall  not  efcheat  either  by  the  common  law  Such  right 
or  by  ftatute.  Arg.  Godb.  310.  in  Cafe  of  Sheffield  v.  RadclifF.    Jje  pX  ' 

has  no  re- 
piedy,  but  an  adjon  only*  to  recover  the  land  is  a  thing  which  cMjiftt  only  in  privity^  and  which 
cnootefcheat  nor  bf  forfeited  to  the  common  law.     ^  Rep^  2.  b.  Triii.  25  £Uz.     Marquis  of  W^nr 
Cbcfer'sCafe.      -^    .lo  Rep.  48.  a,  S.  P.  per  Car.  obiter  Micl^-  10  Jac, 

19.  At  common  law  cejiy  que  ufe  for  felony  or  treafon  (hould  not  ^^»<*-  *45t 
forfeit  the  ufe,  for  it  is  only  a  confidence;  fo  now  for  trujl  of  ffccfty 
franktenemept  or  inherit ince,  otherwife  of  a  chaftle.     Feoffee  upon  qv»e  tmft 
truft  at  this  day  co-nmits  treafon  or  felony  the  land  is  loft  and  efr  »*  a^^'ot,    ' 
cheated,  and  the  truji  extinit ;  for  the  King  or  lord  by  efcheat  can-  ^^^ji  ^.^ 
not  be  feiled  to  any  ufe  or  truft,  for  thfey  are  in  le  poft  and  para-  the  land 
mount  the  confidence.     Jenlc.  190.  pi.  2.  ^5*^*1^' 

403.  pi.  10.  HilU  20  8q  22  Car.  2.  in  the  lEzchcquer.  Sir  G.  Sands's  Cafe. — r-N.  Cb.  R.  133-  ^*  <r« 

(D)    To  whom« 

I.  TT  was  agreed  that  $f  high  treafon  the  King  (hall  have  the 
^  efcheat  of  whomfoever  it  be  held,  but  of  petit  treafon  th£ 

lord  (hall  have  it ;  which  appears  alfo  in  the  ftatute  25  E.  3.  of 

treafon.    Br.  £fcheat,  pi.  14.  cites  22  A/T.  49, 

2.  If  a  man  gives  a  feigniory  in  tail^  and  the  donee  aliens^  and  'the  f   147   3 

tertenant  does  felony^  and  is  attainted^  and  the  donee  dies  without  iffue^ 

iht  donor  Jhall  have  writ  of  efcheat.     Br.  Efcheat,  pi.  2.  cites  46 

£•  3.  4. 

3-  But  if  the  donee  had  not  aliened^  but  had  entered  for  the  efcheat 
and  aliened  the  landy  and  died  without  iflue,  there  the  donor  flmll  have 
formedin  in  reverter^  and  not  writ  of  efcheat  -^for  the  land  is  come 
in  lieu  of  thefeignioryy  and  fo  formedon  in  reverter  of  a  thing  not 
^tven  in  tail  i  note  the  divcrfity.     Ibid, 

M  3  4.  The 
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4.  The  father  tsfilfed  of  land  in  fee  holden  o/J.  S,  The  Jin  h 
attainted  of  high  treafon.  The  father  dieth.  The  land  fliall  eicheat 
to  J.  S.  propter  defe£lum  (anguints  \  becaufe  the  father  died  with- 
out heir ;  and  the  King  cannot  have  the  land,  becaufe  the  fon 
never  had  any  thing  to  forfeit.  But  the  King  (hall  have  the 
efcheat  of  all  the  lands  whereof  the  perfon  attainted  of  high  trea- 
fon  was  feifed,  of  whomfoever  they  were  holden.  Co.  Litt.  ij* 
a.  and  in  marg.  cites  PI,  Com.  in  Nicholl's  cafe. 

5.  EJiates  tail  in  cafe  of  treafon  {hall  not  efcheat  to  die  lord 
who  has  jura  regalia j  for  the  King  himfelf  could  not  have  cbem 
but  by  the  ftatute  26  i/.  8.  and  alfo  the  tenaift  in  tail  holds  of  his 
donor  and  not  of  the  lord.  And  alfo  for  new  treajons  made 
fince  fuch  erants  of  jura  regalia  the  patentee  fliall  not  have  the 
forfeiture.  D.  289.  pi.  57.  Pafch.  12  tliz. 

6.  If  a  man  having  an  eftate^^r  his  own  or  another* s  lifiy  com- 
mit treafon  or  felony^  the  whole  eftate  is  forfeited  to  the  Crown) 
but  no  efcheat  to  the  lord.     Bacon'is  Ufe  of  the  Law,  40. 

7.  But  a  copyhold  for  fee  fimple  or  for  life  is  forfeited  to  the 
lord  and  not  to  the  Crown  ;  and  if  it  be  entailed  the  lord  is  to 
have  it  during  the  life  of  the  offender  only,  and  then  bis  heir  is  to 
have  it.     Bacon's  Ufe  of  the  Law,  40. 

8.  Efcheat  of  all  lands  for  high  treafon  belongs  to  the  King 
only,  and  to  no  other  ;  but  entailed  lands  did  not  veft  in  the  King 
at  common  law  before  office^  but  did  defcend  to  the  iflue  in  tail  till 
office  ;  but  this  is  altered  by  33  H.  8.  which  gives  and  vejis  all  in 
the  King  by  the  attainder.  3  Rep.  10.  b.  Trin.  26  Eliz.  in 
Scaccario.     Dowtie's  Cafe. 

9*  A.  fcifed  of  a  houfe  in  Southwark  held  of  the  Archbifliop  of 
C.  as  of  his  borough  of  S.  furrendered  it  30  H.  8.  to  the  King, 
who  granted  the  houfe  and  divers  other  lands  in  LondoHy  Afiddlefex^ 
and  EJfexj  to  J.  S.  and  his  heirs,  to  hold  in  libero  burgagio  by 
fealty  for  all  fervices  and  demands,  and  not  in  capite.  Q.  Mary 
granted  the  manor  and  borough  of  S.  to  the  mayor  &c.  of  Lou* 
don,  and  the  tenant  of  the  faid  houfe  died  without  heir  ;  adjudged 
that  the  Queen  (hould  have  the  efcheat ;  for  the  firft  patentee  of 
the  houfe  held  it  of  the  Queen  in  capite  as  of  a  feigniory  in  grofs^ 
and  the  words  in  libero  burgagio  are  merely  void ;  for  the  land  out 
of  the  borough  cannot  be  held  in  libero  burgagio,  and  there  fliall 
not  be  feveral  tenures^  for  one  tenure  was  referved  by  the  King 
for  all,  and  therefore  muft  neceffarily  be  a  tenure  infocage  of  the 
King.  Cro.  E.  120.  pK  9.  Mich,  30  &  31  Eliz.  B.  R.  May 
and  Banifter  v.  Street. 

10.  Jf  an  alien  purchafes  land  and  dies  the  law  cads  the  inherit- 
imce  on  the  King.    Co.  Litt.  2.  b. 

11.  If  an  alien  made  denizen  purchafes  land  and  dies  without 
iifue,  the  lord,  an4  not  the  King,  tbsXL  have  the  efcheat.  Co. 
titt.  a.  b.  ^ 


(E)    Entry. 
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(E)     Entry. 

la  what  Cafes  the  Lord  may  enter  or  inuft  have 

a  Writ  to  the  Efcheator, 

J*  'T'HE  hrd  after  yaar^  dayy  and  waji  taken,  cannot  enter, 
'■'  hutjhall  have  a  writ  to  the  efcheator  to  deliver  the  land  lo 
him,  and  if  he  enters  otherwife  the  land  (hall  be  re-feifed  into  the 
hands  of  the  King,  and  he  fljall  anfvycr  of  the  profits  to  the  King  ; 
quod  nota.  Br.  Corone,  pi.  208.  cites  8  £.  2. 
•  2.  If  the  tinant  of  the  lord  who  died  without  heir  was  tolled  of 
.  hii  entry  in  his  life  by  defcent  or  dif continuance  Sec.  there  the  lord 
opmot  enter  for  efcheat.     Br.  Efcheat,  pi.  26.  cites  32  H.  6.  27. 

3.  But  where  the  tenant  in  his  life  might  have  entered^  there  the 
lord  may  enter.     Ibid. 

4«  But  he  Jball  not  have  writ  of  efcheat  hut  where  his  tenant  dies 
Jeijid,     Ibid. 

5.  Right  of  entry  may  efcheat,  as  where  the  dijfeifee  dies  without 
heify  or  is  attainted  of  felony^  thp  lord  may  enter  \  per  Keble,  but 
Hubart  contra.     Br.  Lfcheat,  pi.  16.  cites  6  H.  7.  9. 

6.  A  man  fljall  not  have  writ  of  efcheat  hut  wherf  his  tenant 
diesfeifedj  therefore  he  cannot  enter  for  efcheat  j  per  Brian.  Ibid, 

7.  But  Finenx contra,  as  if  he  in  reverfiondies  without  heir^  and 
after  the  tenant  for  life  dies^  the  lord  may  enter^  and  yet  cannot 
have  writ  of  efcheat.     Ibid. 


(F)     Barred,  prevented,  or  reftored. 

By  what, 

I.  T^HE  principal  felon  fled,  and  was  outlawed^  the  acceffary  was  3  Inft.  231, 

**•  convicted  and  executed \  the  lor(}  entered  on  his  land  as  "P-  '®4- 
efcheated  ;  afterwards  the  principal  reverfed  the  outlawry^  and 
pleaded  to  the  felony^  and  was  found  not  guilty^  and  fo  was  acquitted  j 
adjudged,  that  the  heir  of  the  acceffary  jhall  recover  the  lands,  for  by 
the  acquittal  of  the  principal  he  alfo  would  have  been  acquitted 
had  he  been  living.  9  Rep.  119.  b.  Trin.  la  Jac.  in  Lord 
Sancher's  Cafe,  cites  a  Cafe  .in  time  of  E.  i.  tit.  Mortdan* 
ccftcr  46. 

2.  It  vras  found  by  inqueft  of  office  before  the  mayor  of  L. 
that  R.  Jurden  was  feifed  of  certain  land  in  London,  and  devifed 
it  by  his  tcftament  to  A.  for  life^fothat  he  finds  a  chaplain  tofingfor 
his  life  in  the  church  ofS,  in  London  for  the  fouls  he.  fo  that  after 
his  deceafe  the  tenements  ft)aU  remain  to  two  of  the  bejl  of  the  fraternity 
rfthe  Irhitawers  of  London  for  ever,  to  find  a  chaplatn  to  chant  in  the 
J9rm  aforefaid^  and  4ied  without  heir  \  and  that  if.  bad  the  tenements 

M  4  during 
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during  his  life  accorJingljuatid found  the  chaplain  accordingljTy  anA 
that  after  the  death  of  J.^hom.  and  W.  as  wardens  of  the  faid guilds 
MS  the  hefi  of  the  fame  fraternity^  entered  by  force  of  the  remainder^ 
and  took  the  profits  to  their  ufe,  and  did  not  find  ai^  chaplain  ac^ 
[   149  ]  ending  to  the  ujlamint  aforefaii;  and  that  the  tenements  {houlfd 
revert  to  the  Iwing  by  elcheat,  becaufe  the  devifor  died  without 
heir,  and  the  o£Bce  was  returned  in, the  Chancery,  and  fci.  fa. 
ifiued  againft  T.  and  W.  to  fay  why  the  tenements  Ihould  not  be 
ieifed  into  the  King's  hands ;  who  came  and  maintained  the  dd- 
vi(e,  and  that  A.  found  the  chaplain  for  teirm  of  his  life,  and-aftcr 
his  death  T.  and  W.  entered  and  found  the  chaplain,  and  yet 
finds,  and  diat  by  the  cuftom  and  ufage  of  the  City  of  London 
people  of  every  art  may  make  a  commonalty,  guilds  and  frater- 
nities, and  make  a  devife  to  them,  and  that  our  Lord  the  Klin|{ 
and  his  progenitors  by  their  charters  have  confirmed  all  their  an- 
cient ufages  and  cuftoms ;  judgment  if  the  King  can  impeach 
them.     Per  Perfey,  a  man  cannot  prefcrihe  to  make  guilds  or  fra- 
ternity without  charter  of  the  King ;  for  commonalty  cannot  make 
acommonalty;  and  the  remainder  is  void  to  twoof  the  Whitawers 
for  incertain,  which  Candiih  agreed,  and  that  none  may  make  ^ 
commonahy  but  the  King  only ;  and  Belknap  and  Knivet  con- 
cordant ;  aiid  awarded' that  the  King  (hall  have  execution  ;  quod 
fiot?.     jBr.  Devife,  pi.  21.  cites  49  AIT.  8.  and  49  £.  3.  3. 
A  it^j9  of       3.  A  feme  devifed  land  in  tail^  and  for  defauk.of  ijfue  to  he  fold 
•pe  that  dips  ^1  ^^^  executors^  and  made  three  executors  and  died ;  and  the  que(* 
without        tion  was^  if  by  the  death  of  the  tenant  in  tail  the  land  (hall  efcheat ; 
heir  (ball       bccaufe  it  was  found  before  the  efcheat  that  the  devifor  dtedtuith^ 
efche«-^  ^  ^"'  *"'■ »  ^^  ^^  ^^^  executors  might  felL     But  it  4ems  that  tKe 
perDode-     executors  may  fell,  for  the  land  is  bound  with  this  devifiy  and  fo 
^^^^.h        cannot  efcheat.     Br.  Devife,  pi.  lo.  cites  49  E.  3.  i^. 

3  Built.   ^3*  •'..,« 

cites  48  E.  3 Godb.  411.  S.  P.  Arg.  cites  49  E.3.  16, 

4«  Brook  fays,  it  feems  that  one  deaf  and  dumb  cannat^  maJU, 
alienation^  but  if  he  does,  quaere  if  the  lord  may  efriter  for  efcheat  ? 
It  feems  that  he  may;  for  if  it  be  void  the  feoffee  is  a  difieifor; 
for  it  appears  3  R.  2.  Fitzh.  tit.  Entry  Congeable  38,  ^at  right 
of  entry  may  efcheat.     Br.  Efcheat,  pi.  4. 

5.  If  there  are  lord  and  tenant  by  fealty  and  rent^  and  the  tenant 
is  dijpifed^  and  the  dijfeifee  dies  without  heir^  and  the  hrd  accepts  the 
rent  by  hands  of  the  dijeifor^  yet  he  may  enter  for  efcheat,  or  have 
writ  of  efcheat^  and  the  receipt  of  the  rent  no  bar ;  per  Brown^ 
Haies  and  Choke  J,  Br.  Efcheat,  pi.  18.  cites  7  E.  6. 

6.  Contra  if  he  had  avowed  for  it  in  Court  of  record^  or  had  taicm 
ccrporalfervice  as  homage  &c.  for  the  difleifor  is  in  by  tort.  Ibid. 

7.  Contra  of  acceptance  of  rent  by  the  hands  of  the  Deir  of  the  diffn^ 
fory  or  of  his  feoffee  who  are  in  by  title,  and  fo  no  bar  fupra. 

Ibid. 
To.  T.iif.  8.  If  my  tenant  dies  without  heir^  and  7.  5.  enters^  and  the 

»68.a.s.P,  iQrd  accepts  the  homage  cf  the  tenant^  he  iball  no^  have  writ  of  eC 

4  ch^ 


ditat  after ;  for  lie  has  accepted  him  at  his  tenant    Br.  Ac- 
ceptance, pi.  25.  cites  F.  N.  B.  164. 

9.  SopcT  Fitzh.  if  he  SLQCtptsfioItjf  i  contra  if  he  accepts  rent  Accepting 
fdrrfhim.    Ibid.  ^  '^.^ 

no  bar  J 
for  chat  max  be  receWed  hj  the  hands  of  the  balliiT.    Co.  Lift  268.  a. 

10.  Ifzfilon  it  partkmi  before  convi&ion  the  lord  fhall  lofe  his 
ffcfaeat;  for  he  cannot  have  it  before  an  attainder;  Arg.  Our* 
87.  Hill.  41  Eliz.  C.  B.  in  Cafe  of  Eliz.  Smith. 

IX.  If  an  infant  makes  z  feoffment^  and  executes  the  livery  with 
his  own  bands^  and  dies  within  age  without  heir,  the  lord  is  pre- 
vented of  his  efcheat ;  bat  if  the  livery  be  executed  by  letter  of 
attorney  it  doies  not  prevent  the  efcheat.  8  Rep.  45.  b.  Hill.  45 
I;iiz.  Whittingham's  Cafe. 

12.  A  ^^^r// purchafed  a  manor,  and  devifed  it  by  his  will,  and  |[    150  "J 
after  makes  2^,  feoffment  thereof  to  the  ufe  offuch  perfons^  and  for  fuch  h-  9-  M'»^- 
efta:es  as  he  bad  declared  by  bis  will  bearing  date  &c.  It  was  ad-  ^j^s^p^ 
Judged  that  the  feoffment  was  a  countermand  of  the  will,  and  yet 

that  the  countermanded  will  was  fufficient  to  declare  the  ufe  of 
|fae  feoffment,  and  fo  no  efcheat  to  the  lord.    Mo.  789.  pi.  1090* 
a Jac.  in  the  Exchequer.     HuiTey's  Cafe. 

13.  Some  do  hold  that  if  there  be  lord  and  tenant,  and  the  te^ 
nant  is  diffeifedy  and  the  diffeifee  dies  without  heir^  and  lord  accepts 
rent  by  the  hands  of  the  diffeijor^  this  is  no  bar  to  him. '  Co.  Litt. 
a68.a. 

lA.  But  if  the  tenant  be  dijfeifed^  and  dies  without  heir^  if  he 
avows  for  the  rent  in  a  Court  of  record  upon  the  dijfeijor^  or  takes  a 
forporal  fervjce  of  him  as  homage  or  feaky^  it  is  a  bar;  for  the 
Jiffeifor  is  in  by  wrong.     Co.  Litt.  268.  a. 

15.  But  if  the  lord  accepts  the  rent  by  the  hands  of  the  heir  of 
the  dijfeifor  or  of  hisfeoffee^  this  (hall  bar  him  of  his  efcheat,  bc- 
caufc  they  are  in  by  title.  This  is  to  be  underflood  of  a  defcent  or 
feoffment  after  the  title  of  efcheat  accrued  \  for  if  the  lord  makes  a 
feoflfment  in  fee,  or  dies  feifed,  and  afterwards  the  difleifee  dies 
without  heir,  in  fuch  cafe  there  is  no  efcheat  at  all,  becaufe  the 
lord  has  a  tenant  in  by  title.     Co.  Litt.  268.  a.  b. 

16.  In  cafe  of  an  indi^fment  offelonyy  if  the  felon  makes  a  con^ 
Vriance  of  his  land,  and  after  is  outlawed,  the  lord  is  not  prevented 
or  his  efcheat ;  Sut  if  pending  an  appeals  felon  conveys,  and  after 
is  outlawed,  the  land  (hall  not  efcheat.     Co.  Litt.  1 3.  a. 

17.  \^  one^  being  attainted  of  felony^  commits  treafon  afterwards^ 
he  (hall  aofwer  thereunto,  becaule  it  is  of  a  higher  nature  than  the 
felony,  but  it  Jhall  not  diveft  the  right  of  efcheat^  which  lawfully 
was  by  the  felony  vefted  in  the  lords,  contrary  to  the  opinion  of 
Juftice  Sunford  in  that  Cafe  j  for  the  aft  and  offence  of  the  party 
fliaii  not  diveft  the  lawful  efcheat  of  the  lords.  2  Inft.  213. 
cap.  xoi. 

18.  If  tenant  dies  without  heir,  and  an  abator  intrudes^  an4 
makes  a  feoffment  infee^  and  the  lord  accepts  the  rent  of  the  feoffee ; 

'    •  this 


this  acceptance  Is  a  bap  to  his  efcheat ;  per  Coke  Ch.  J.  2  B«l& 

153.  Mich.  1 1  Jac. 

19    A.  makes  a  kafe  for  life  to  B.  remainder  to  the  right  heirs  of 

y.  o .  who  is  attaint  in  the  life  of  B.  A.  (hall  have  this  land  after 

B.'s  death  where  there  is  notHght  heir  to  J.  S.  The  lord  has  B. 

for  his  tenant,  and  therefore  the  lord  fhall  not  have  it,  for  B.  is 

living.  Jcnk.  263.  pi.  27. 
But  to  r«.  20.  A  future  devife  will  not  prevent  an  efcheat  for  default  of  an 
vi^^wTll^-^'  ^^'"^^  *^  where  an  eftate  in  fee  is  devifed  to  T.  and  if  he  dicS 
becaufeof  Without  heir,  the  remainder  to  a  ftranger  orfifter  of  the  half 
the  inccp-  blood  J  not  only  the  remainder  is  void  as  a  remainder,  but  no 
li?e"*"Ro'u  f"^"^^  devife  could  have  been  made  of  the  land  by  the  devifor  j 
Rep.  214.  for  if  T.  had  died  without  heir  the  land  efcheated,  and  the  lord's 
cites  s8E.  title  woij Id  precede  any  future  devife.  Vaugh.  270.  Hill.  2a 
I'.'^TTl.,  &  21  Car.  2.  in  Cafe  of  Gardner  v.  Sheldon, 

tc.  2or.  per 

Wray  Ch.J. 

in  Cafe  of  Mannikg  v.  Andrews,  that  a  devife  that  his  executors  (hall  fell  his  lands,  though  he 

dies  without  heir*  fo  as  the  land  efcheats  to  (he  King,  yet  the  authority  given  to  the  executors  ihall 

bind  the  land  into  whofefoever  hands  it  comes  ;  cites  49  AIT.  8.  and  49  £.  3.  16.  Ifabel  Goodcheap^ 

Cafe.  S.  C.  cited  Arg.  jo  Mod.  361,  362. 

[  151  ]  21.  The  heir  of  a  cottager  without  licence  or  order,  being  in 
pofleflion  by  defcent,  is  a  good  title  againfi  any  efcheat  the 
lord  might  have  at  common  law.  8  Mod.  288.  Trin.  10  G?<K 
The  King  v.  Wilby  Parifh. 

(G)    Charged  or  not  in  the  Lord's  Hands* 

I.    A  Rent-charge  was  granted  out  of  a  manor  ;  if  a  tenancy  efcheats 
-^*-  it  (hall  not  be  charged  with  the  rent  j  Arg.  Ow.  74.  cites 

12  Aff.  40. 
Br.  Extin-        2*  The  tenant  of  the  King  may  charge  the  land  without  licence 
^t^T^^t  of  the  King,  and  if  the  land  comes  to  the  King  by  ward  or  by 
\  Aff.  il "  efcheat  the  King  fliall  hold  difcharged ;  per  Marten  quod  queerei 
Contra  per    for  the  Contrary  is  law.    Br.  Prerog.  pi.  120.  cites  11  H.  6.  0. 

HerleCh.J.  '  °  ^ 

that  the  King  (hall  hold  charged,  and  agreed  by  judgment.  It.  South,  and  from  hence  fee  that  thft 
King  (hall  notouft  the  leffee  for  yean. 

4  Rep.  59.        3.  \f  tenancy  efcheat  to  a  jointrefs  this  is  out  of  the  flatute  IX 
jhc^com'!!*    H.  7.  PI.  C.  44.  b.  Mich.  4  E.  6.  in  Wimbiih's  Cafe. 

monalty  of  Sadlen. 

4.  If  there  be  lord  and  tenant,  and  the  tenant  he  diffeifed^  and  the 
diffeifor  aliens  to  another  in  fee,  and  the  alienee  dies  withotet  ijfuit 
and  the  lord  enters  as  in  his  efcheat ;  in  this  cafe  die  diffeifee  may 
enter  upon  the  lord,  becaufe  the  lord  comes  not  to  the  land  by 
defcent,  by  way  of  efcheat.    Litt.  S.  300. 

5.  But  though  the  alienee  of  the  difleifor  dies  feifed,  and  the 
lord  by  efcheat  comes  to  the  land  by  dJQt  in,laW|  yet  becaufe  die 

7  land 
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landdefcends  not  to  him,  the  entry  of  the'difleifce  in  refpeft  of  the  ' 

e/cbeatihall  not  be  taken  away  ;  for  a  dying  feifed,  and  a  defcent, 

zninst  a  dying  fiifed  and  an  efcheat  does  take  away  the  entry  ;  for 

the  defcent  is  the  worthier  titles  but  if  the  lord  by  efcheat  dies 

Jiifedy  and  the  land  defcends  to  his  heirs,  that  dcf:ent  fhall  take 

away  the  entry  of  the  diffcifee ;  fo  it  is  if  the  diffeifor^  diesfeifed^  and 

the  heir  of  the  dijjiifcr  dies  without  heiry  the  diifeifee  cannot  enter 

upon  the  lord  by  efcheat.     Co.  Litt.  240.  a. 

6.  litruflee  dies  without  heir  the  lord  by  efcheat  will  have  the 
land  at  law,  but  fubje£t  to  the  truft  in  equity  ;  per  the  Mafter  of 
tfaeRollf,  Cham  Free.  202.  pi.  192.  Trin.  170a.  £ales  v, 
England, 

(H)     What  fhall  be  avoided  by  the  Lord,         [  152  ] 

I.  TN  writ  of  wafte  it  is  admitted  that  releafe  by  him  in  remain'^ 
'■'  der  in  fee  to  the  tenant  for  life^  and  his  heirs  is  good,  and  fhall 
be  a  bar  to  the  lord  in  a£tion  of  wafle  againil  the  tenant  for  life 
after  the  death  of  him  in  remainder  without  heir,  where  the  re- 
mainder is  fuppofed  to  be  efcheated.  Br.  Releafes,  pi.  i.  cites 
3  H.  6.  2. 

2.  If  one  takes  a  Icafc  by  indenture  of  his  own  lands,  the  fame 
Ihall  bind  him  ;  but  if  he  dies  without  heir  it  (hall  be  no  eJ}oppel 
to  the  lord,  nor  (hall  bind  him  in  point  of  efcheat  j  for  a  ftranger 
ihall  not  take  advantage  of  an  eftoppel,  and  therefore  (hall  not  be 
bound  by  it.     Le.  158.  in  an  Anon's  Cafe,  cites  18  H.  6.  22. 

3.  If  an  infant  makes  a  leafe  the  lord  by  efcheat  (hall  not  avoid 
it.    Arg.  Roll.  Rep.  403.  cites  D.  28  H.  8. 

4.  Lord  by  efcheat  (ball  not  avoid  voidable  eftates  made  by  his  %  Rep.  42. 
tenant  who  was  an  infant ;  per  Cur.  7  Rep.  7.  b.  Mich.  28  &  29  J*  *"^  *^* 
Eliz.  in  the  E.  of  Bedford's  Cafe.  J  cowturt 

or  fion  fan^ 
mtm^'nt.     Ibid.  44.  a.  Hill.  45  Eliz.  in  Whittingham's  Cafe. 

5-  If  tenant  makes  leafe  for  years,  and  after  is  attaint  of  felony,  D.  115.  b. 
or  dies  without  heir,  the  lojd  by  efcheat^  though  he  recovers  by  ^^-n^^'B- 
writ  of  efcheat,  (hall  not  avoid  the  term ;  per  Coke.     8  Rep.  45. 
b.  Hill.  45  Eliz.  in  Whittingham's  Cafe. 

6.  If  baron  isfeifed  injure  ux'  and  makes  a  leafe  for  years  without  So  if  he 
the  wife  joinings  and  then  the  wife  dies,  the  lord  by  efcheat  (hall  ij^'^aj^ 
not  avoid  fuch  leafe  for  the  coverture  of  the  wife  j  per  Coke  Ch.  ^t^^i, 
J*  Roll.  Rep.  4.02.  Trin.  14  Jac.  B.  R.  withouc 

*^    ^  '  "^  heir,  the 

lord  is  not  within  the  remedy  of  32  H.  8.  per  Hobert  Ch.  J,  Hoh.  261. 

7*  A.  feifed  in  fee  centrals  to  felly  and  dies  before  a(rurance, 
9tnd  without  heir,  fo  that  his  lands  efcheat  to  the  lord.  Chancery 
will  not  cornpel  the  lord  to  convey  to  the  vendee  5  admitted  by  Coun- 
fel.    Nclf.  Chan.  Rep.  107.  17  Car.  2.  Stephens  v.  Baily. 

(I)     How 
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(I)     How  to  be  held  by  the  Lord. 

I.  tF  lands  which  have  been  dipartlble  and  departed  come  intm 
^  the  lord's  hands  by  efcheat,  they  fhall  not  be  departible  in 
his  hands,   vel  in  manibus   alicujus  alii  perquifitoris  non   pojffient 
partiri.     Arg.  Gold{b.   ic6.  cites  4  £.  2. 

I  »S3  3  (I.  2)     Writ  of  Efcheat,  or  Intrufion  &c.  Lies* 

In  what  Cafes. 

I.     TP  reverjion  efc heats  to  the  lord,  and  the  tm^nt  fir  Ufe  dies^ 
-*   and  a  Jlranger  abates^  writ  of  intrufion  lies,     Ur.  fffcheat, 
pi.  6.  cites  1 1  H;  4.  10)  II. 

2.  Writ  ofefcheatipw  a^//rV^r/«/>  per  Perning  and  TrcMr.  5 
for  the  land  is  held  and  not  the  rent.    £r^  flfcheat,  pK  22.  cites 

3.  If  the  tenant  leafes  fir  lifi  and  dies  without  heir^  ?nd  the  tenant 
fir  lifi  dies^  the  lord  (hall  have  the  writ  of  efcheat  per  Fineux  \  for 

the  tenant  did  not  die  feifed>  and  alfo  the  reverfion  was  vefted  in 
the  lord  before,  and  therefore  he  may  have  writ  of  intrujion^  or 
enter  and  \\2ivtajpfe.     Br.  Efcheat,  pi.  22.  cites  13  E.  3. 

4.  In  efcheat  bv  the  writ  it  vf2sfuppoJed  that  the  tenant  who  did 
the  filony  held  of  the  father  of  the  demandant^  and  not  de  eo  tenet  ^  yet 
the  writ  was  adjudged  good,  notwithftanding  that  he  was  tenant 
to  the  heir  after  the  death  of  the  ancejlor.  Thcl.  Dig.  1 03.  lib^ 
]0.  cap,  1 1,  f.  13.  cites  Hill*  46  £.  3. 4* 

(K)     Avoided.  In  what  Cafes. 

I.  TF  lands  efcheat  for  want  of  an  heir,  an  after-born  fon  JbaU  de-* 
^  fiat  allmefne  incumbrances.  Arg.  D.  .  pi.  34.  Mich^ 

I  Mariae. 

2.  Upon  a  writ  of  error  to  reverfe  an  attainder  ^f  felony  ay?/. 
fa,  ought  to  be  10  warn  the  lords  mediate  and  immediate.     Arg-. 

Cro.  E.  225.  pi.  10.  Pafch.  33  Eliz.  B.  R. 

3.  Mortgagor  may  redeem  after  an  efcheat  by  forfeiture  of  one 
claiming  under  the  mortgagee ;  and  though  by  the  efcheat  the 
tenure  is  extinguifhed  that  will  be  nothing  to  the.purpofe,  be* 
caufe  the  party  may  be  recompenced  for  that  by  the  Court,  by  a 
decree  for  rent  or  part  of  the  land  itfelf,  or  fome  other  fatisfadtion^ 
Per  Hale  Ch.  B.  Hardr.  469.  Trin.  19  Car.  2.  in  Scacc.  in 
Cafe  of  Pawlett  v.  the  Attorney  General. 

4.  If  truflee  of  lands  be  attainted  of  felony,  and  fo  the  eftate  in 
law  efcheat,  quacre^if  celtyque  ^rufthas  ^ny  remedy  againft  the 
King?     it  fecms   he  has  nojie.      Qi^ixre   as  to  other  lands. 

Sid, 


Sli.  403,  I>1.   X6.  Hill.  20  &  21  Car.  2.  in  the   Exchequer. 
Sir  6.  Sands's  Cafe. 

5.  lidjffeifor  Jiis  without  heir  by  which  the  land  efchcats,  yet 
ikt£ffiijee  may  bring  his  a£iion  for  the  land  againft  the  lord.  Arg. 
10 Mod.  362.  Hill.  I  Geo.  j.  J3.  R.  cites  49  £.  3.  16. 

(L)  Proceedings  and  Pleadings.  t  *S4  3 

ti  T^HAT  he  does  not  hold  of  him  is  a  good  plea  in  writ  of  ef- 
•''   cheat.     Br.  Efcheat,  pL  22.  cites  3  E.  3.  hin.  Nott. 

2.  If  7*.  rgverfes  outlawry  by  imprifonment  at  the  time  of  the  out» 
lawrfy  the  Idrd^  to  have  efcheat^  cannot  aver  that  he  was  at  large  at 
ibe  time  of  the  outlawry  &c.  For  the  outlawry  was  rev  erf ed  before^ 
which  is  the  caufe  of  efcheat.  fir.  Eftoppel^  pi.  213.  cites  16  £•  3. 
aiidFitzh.  Utlawry48. 

3.  The  writ  of  efcheat  was  feloniam  fecit  pro  qua  ahjuravit  reg^ 
num  &c.  And  adjudged  good  without Jaying  what  regnum  \  for  it 
fiiallbeintended  the  realm  of  England.     Thel.  Dig.  99.  lib.  io«  ' 
cap.  9.  f.  5,  cites  Pafch.  20  E.  3.  Brief  251. 

4.  Wajie  was  brought  by  krdagainji  tenant  for  life  by  reafon  that 
hi  in  reverfon  was  a  bajiard^  and  died  without  iffue  of  his  hody^  and 
good,  per  Cur.  For  by  this  the  reverfion  is  efcheated  and  vefteJ 
in  him.  Br.  Wafte,  pi.  40.  cites  45.  £.  3.  3. 

5.  Zo  where  he  in  reverfion  is  attainted  of  felony.     Ibid. 

6.  And  if  the  tenant  for  term  of  life  aliens  the  lord  Jball  have  S.  t.  by 
mitofentryin  conftmilicafu.     Ibid.  frcc^db^*** 

FinchdeOy 
^ufld  non  itegstur.    Br.  lagreflu  ad  &c.  pi.  x.  cites  S.  C. 

7-  And  if  he  dies  and  one  enters  the  lord  {hall  hare  writ  ofin-^  Th«  !<*«* 

trufton^  and  net  writ  of  efcheat,  by  the  beft  opinion  there,  by  ^^][  ^Tia^ 

^ich  the  tenant  pleaded  no  wa^e  done  after  the  death  of  the  baf-  truaon,  for 

tord,  and  the  others  e  contra ;  quod  nota.     Ibid.  ^^  rever- 

fion was 
vefted  in  the  lord  before ;  per  Thorp  and  Belk.  Quod  nota.     Br.  Intrufion,  pi.  4.  cites  45  E.  3.  3* 
The  lord  (hall  have  writof  intrulion»  and  not  of  efcheat*  for  the  feigniory  is  ezUn^  by  the  death* 
^  bifflin  reverfion  widiout  heir  who  is  tenant  to  the  lord  ;  per  Hank.    But  per  Culpepper,  he  may 
bavewritof  efcheat  if  hewiiliuppofe  that  the  leflbr  died  withoul  heir,    Br.  Intruiiony  pi.  7.  cicet 
II  H.  4.  10. 

8.  In  wafte,  the  ^Wih^aS  declared  that  his  very  tenant  leafed  the 
land  to  the  defendant  for  term  oflife^  and  the  reverfion  efcheated  to 
A'*ni  inafmuch  as  he  in  reverfion  died  without  heir,  and  ajjigned 
thiwafte  in  the  moiety  of  a  halli  the  tenant  faid  that  it  was  unco* 
vered  in  the  life  of  him  in  reverfion^  and  the  plaintiff  faid,  that  af\er 
the  death  of  htm  m  reverfion  the  tenant  pulled  down  tbefaidhalLf  and 
the  others  e  contra ;  and  fo  fee  here,  that  it  is  admitted  that  the 
pulling  down  of  a  frame  not  covered,  and  which  has  been  covered 
"cforc,  is  wafte.     Br.  Wafte,  pi.  1 17.  cites  45  E.  3.  3. 

9'  Writ  if  efcheat  was  {\>xo\x^}lI  fuppofing  that  the  tenant  wha 
^felony  held  the  land  of  the  father  of  the  demandant  whofe  heir  be 
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isf  and  therefore  the  tenatit  demanded  judgment  of  the  Hurif,  hecat^ 
itjhouldbe  quod  de  eo  tenet  \  for  after  the  death  of  the  father  he* 
held  of  the  (bn  and  heir,  and  yet  it  was  awarded  good  ^  in  a  nota« 
Br.  Efcheat,  pi.  i.  cites  46  £.  3*  4. 

I  o.  Where  xh^tenant  is  outlawed  of' felony  it  is  at  the  eleGion  of 
the  lord  to  have  writ  of  efcheat  fuppojtng  that  the  tenant  was  out' 
lawed  of  felony^  or  that  he  died  without  heir  j  for  by  the  attainder 
the  blood  is  corrupted ;  per  Perfey.  Br.  £fcheat,  pi.  3.  cites 
48  E.  3.  2. 
£  155  ]  ^  '•  Efcheat yir^^^w^  that  his  tenant  died  without  belr^  the  tenant 
fa  id  that  he  of  whofe  foffejfion  the  demandant  demands  did  not  Se 
Jeifed'y  et  non  allocatur  j  for  though  he  leafed  for  life  and  £ei 
without  heir  the  writ  of  efcheat  liesy  and  this  feems  to  be  after  the 
death^of  the  tenant  for  life ;  quaere  if  intrufion  does  not  lie  there. 
Br.  Efcheaty  pi.  4.  cites  ^  H.  4.  8. 

12.  But  it  is  a  good  plea  that  he  did  not  die  his  tenant  &c.  Ibid. 

13,  By  which  the  temnt  faidj  that  hey  who  is  fuppofed  to  die 
his  tenant  J  aliened  in  fee  to  the  tenant  andfo  he  did  not  die  his  tenant  \ 
to  which  the  demandant  faid,  he  who  is  fuppofed  to  make  the 
alienation  was  deaf  and  dumb  all  his  life ;  Thirn.  faid.  What  is  that 
to  you  ?  for  if  you  will  (hew  in  law  that  fuch  was  no  alienation 

rou  may,  or  otherwife  fay  what  yoa  will  \  by  which  he  faid  that 

le  died  his  tenant,  and  this  feems  to  be  by  reafon  of  the  bar  of 

the  tenant,  which  was  concluded.  And  fo  he  did  not  die  his 

tenant,  and  therefore  the  replication  of  the  plaintiff  fhall  be  a 

departure,  as  it  feems,  if  deaif  and  dumb  (ball  be  alleged.  Ibid. 

J  4*  If  reverfion  ejcheats  to  the  lordj  the  lord  Jball  have  writ  of 
wqfiey  per  Hank,  which  proves  the  feigniory  extind^  and  there- 
fore he  cannot  have  writ  of  efcheat  ofthefeifin  of  the  tenant  who 
died  without  heir^  viz.  ofthefeifin  of  him  who  leafed  for  life.     Br. 
Wafte,  pi.  65.  cites  11  H.  4. 10. 

1 5.  Efcheat  by  the  Lord  Barkley  becaufe  Adam  L.  his  tenant 
held  of  him  &c.  and  died  without  heir*  The  tenant  faid,  that 
Adam  had  ifjue  Mice  and  died,  and  Alice  entered  arul  endowed 
her  mother  feme  of  Adam  of  the  third  part  in  demand,  who  leafed  her 
eftate  to  C.  B,  and  Alice  had  ijfue  K.  and  diedy  which  K.  releafed  all 
his  right  to  the  faid  C,  B.  que  eflate  the  tenant  hasj  judgment* 
Horton  faid  the  plea  is  double,  one  that  Adam  did  not  die  without 
heir,  the  other  that  Alice  had  iflue  K.  who  releafed*  Per  Hank, 
the  matter  is  that  Adam  did  not  die  without  heir,  and  the  other 
matter  is  not  to  the  purpofe  ;  for  writ  of  efcheat  Jball  he  of  the 
poffeffton  of  him  who  lajldiedfeifedofthe  demefne^  and  it  had  been  a 
fufficient  anfwer  to  have  faid  that  Adam  had  iflue  Alice  who  fur- 
vived  him  and  was  feifed,  and  to  have  demanded  judgment  if  of 
fuch  po(re{Bon  &c.  But  per  Culpeper  the  adion  is  well  brought; 
for  by  the  endowment  thefcijin  of  Alice  the  heir  was  defeated,  and  the 
feme  is  in  by  her  barony  and  writ  of  efcheat  lies  of  the  feifin  of 
him  who  was  laft  feifed  in  fee  and  is  dead  without  heir ;  as  if  the 
heir  endows  her  mother  and  dies  without  i(rue,  the  heir  of  the 
heir  iball  have  affife  of  mortdanceflor  of  the  feiiiA  of  the  fiither. 


tfij  not  of  the  fetfin  of  the  heir  who  endowed  the  feme  ;  by 
which  Norton  pleadedy  that  Adam  had  iffue  Alice  and  diedj  and 
Mce  intertd  and  diedy  and  K*  f^eir  of  Alice  releajed  to  B.  then  te^ 
Mnty  que  ejiati  the  tenant  has,  Horton  faid»  Adam  died  without 
biir  as  the  writ JitppofeSy  Priji.  Thirning  faid,  You  (hall  fay  that 
Alice  is  not  heir^  or  that  Adam  had  no  Tuch  daughter,  by  which 
hey&iW  that  Adam  had  nofuch  daughter  who  furvived  him^  Priji^ 
2nd  the  others  e  contra.  Br.  Efcheat,  pi.  6.  cites  ii  H.  4.  10,  ii. 

16.  If  they&if  be  attainted  in  the  life  ofhisfather^  and  th^  father 
dies^  writ  of  efcheat  lies  fuppojing  that  he  died  without  heir.  Br. 
Efcheat,  pi.  6.  cites  11  rl.  4.  10,  11. 

17.  In  writ  of  efcheat  of  rent  the  count /hall  make  mention  that  ^f-  ^^^ 
the  land  is  held  by  the  rent ;  for  rent  does  not  lie  in  tenure  5  per  J|J^  §  q  * 
Hiil.  Br.  Efcheat,  pi.  7.  cites  xi  H.  4.  82. 

18.  Efcheat  fuppofing  that  A.  his  tenant  died  without  heir ;  the 
tinantfaid  that  he  had  ijfue  Alice^  who  furvived  himj  and  relea/ed  to 
the  tenanty  and  the  ijjhe  taken  that  nofuch  daughter  Alice  whojiir- 
vivedhim;  quaere  if  negative  pregnant.     Br.  .Negativa,  pi.  11.  [    1^6   3 
cites  II  H.  4.  10. 

19.  If  a  remainder  efcheats  and  the  lord  brings  adion  of  wafley 
the  writ  fliall  be  which  he  holds  of  him.  2  Roll.  Waft  (U)  pi. 
17.  cites  3  H.6.  I.  * 

20.  In  wafte,  the  cafe  was  diat  lord  and  tenant  were,  and  the  Wfiere  « 
tenant  made  a  gift  in  tail  to  haron  andfemey  and  to  the  heirs  of  the  ^**J  *? 
My  oftbefemey  the  remainder  ta  G.  infeey  and  ^efeme  died  with-  ufc,  the 
•«tf  ijfuey  and  G.  in  remainder  was  a  hafiard  and  died  without  iffuey  remwndef 
and  the  haron  andfemey  lords  injure  uxorisy  brought  writ  ofwaficy  1°  ^'^'  *"** 
which  was  idem  J.  viz.  the  defendant  de  terris  domibus  &c.  in  mainderdlesL 
N.  fK^  tenet  ad  vitamfv^am  of  the  demife^  \which'\  W.  {who  held  without 
thje  tenenunts  of  the  baron  and  feme  plaintiffs)  thereof  made  to  the  \^^\^^ 
afwtjaidy^  ana  Margaret  his  hte  wtfgy  and  to  the  heirs  of  the  body  by  cfchcgf 
if  tbefaid  Margaret  ifjuingy  fo  that  tj  it  happen  that  thefaid  Mar--  «  to  bring 
garetdiewithoutheirofher  body  ijfuingy  the  aforefaid  tenements  Jhould  ^^J*^ 
remain  to  G.  and  his  beirsy  andbecauje  Margaret  and  is  dead  without  gainft  the 
heir  rfher  bodyy  and  thefaidJS,  is  Jince  al/o  dead  without  heir  defe  l«ff«c  for 
tff.  thefaid  tenements  ought  to  revert  to  the  demanJants  as  their  ef  ^ggj^^j 
ebeaty  in  as  much  as  thefaid  G.  was  a  baflard  and  fecit  vajlum  &c.  fuppofe  by 
ad  exharedationem  ipjius  the  feme  of  the  demandant  &cc.  by  which  the  writ 
the  defendant  pleaded  to  the  writy  iecaufe  the  writ  was  not  de  eo  {^ffec^hcld 
tenet  andfo  to  make  privity  $  et  not  allocatur;  for  by  the  efcheat  ^of  thepUin-* 
the  remainder  the  jeigniory  is  extinSfy  and  therefore  the  law  makes  t'^-    Thci. 
privity.    Br.  Wafte,  pi.  6.  cites  3  H,  6.  i.  ^^.\l%, 

13.  f.  6.  cites  Mich.  3  H<  6.  i . 

21.  By  which  the  defendant  pleaded  to  the  writ  becaufe  it  was^ 
and  that  after  the  death  ofM*  and  G.  it  ought  to  revert,  and  did  not 
nuke  mention  of  the  efiate  of  the  tenant  for  life  which  continued  \  for 
be  ought  to  nave  faid,  that  after  the  death  of  the  afprefaid  M. 
a^d  G.  and  after  the  death  of  the  aforefaid  tenant  &c.  et  non  al« 
bcatur  3  for  this  a^ioa  affirms  th«  eftatQ  Qf  the  tenant  and  does 

not 


Mt  d'erhand  any  Ilnd^  but  is  to  punUb  the  trefpofs^  vit;  ^ 
ivafte.     Ibid. 

22*  By  which  the  defendant  pleaded  to  the  writ,  becaufe  it  waf 
ad  virum  et  uxor  em  jam  querenti  reverti  detent  tanquam  ejcaeta  jua\ 
where  it  ihould  be  ad  uxorem  tantum  reverti  debent,  tanquam 
cfcaeta  of  the  feme,  becaufe  it  is  her  inheritance ;  for  the  baron 
pJaintifFhad  nothing  but  in  jure  uxoris^  and  yet  non  allocatur 
Ibid. 

23.  By  which  the  defendant  pleaded  reUafe  hy  G.  iH  tbi  r/« 
mainder  to  him  and  his  beirs^  and  the  platntifTuid,  that  ne  releffii 
pas  by  the  deed,  and  the  others  e  contra.     Ibidi 

24.  In  writ  of  efcheat  that  the  tenant  died  without  heir,  it  is  a 
good  plea  that  the  tenant  infeoffed  J*  N.  que  ejiate  be  baSj  per 
Pafton  J  but  Mowbrcy  J.  contra  if  he  does  not  tramerfe  the  dying 

feifedy  and  concordat  tota  Curia.     Br.  Efcheat^  ph  lO.  cites  4 

H.  6.  29* 
ftid.  pi.  II.       25.  In  writ  of  efcheat  the  demandant  (hall  mf  allege  ekptees, 
*  d^at  **    the  reafon  feems  to  be,  becaufe  they  claim  by  his  feigniory^  and  nsit 

Brev. by  anyfeijin  in  their  ancejior  in  the  land\  and  where  nofeifin  is  in 

4  Rep.  II.    him,  nor  in  his  anceftor  in  the  land  \  there  he  cannot  allege  ex- 
Cur  \\^   P'^^^  ^^  ^^  profits  of  the  land  \  for  he  had  nothing  of  the  feignio- 
21  H.  6.       ry:     Br.  £xplees>  pi.  5.  cites  21  IT  6.  22. 
vu  «.  26.  A  man  may  have  writ  of  efcheat  though  hit  tenant  dU  Mt 

diefeifeds  for  the  dying  feifed  is  not  traverfahle  \  per  Fortefcue 

Junice,  but  Poole  contra  s  therefore  ftr^rr/;  Bn  Efcheatj  pi.  lu 

cites  37  H.  6.  I. 
C  '57   ]       ^7'  Lord  may  have  writ  of  efcheat,  or  writ  of  ward,  though 

his  tenant  did  not  die  feifed  \  for  the  dying  feifed  is  not  traverfaUe ; 

per  Fortefcue  Juftice  ;  but  Pole  contra.    Br.  Traverfc  per  JtCi 
.   pi-  133-  cites  37  H.  6.  I. 

28.  In  writ  of  efcheat  of  the  dying  feifed  of  fuch  a  one  without 
heir,  the  tenant  may  fay  that  he  had  ijfue  whofurvivedhimjZnd  in'- 
feoffed  the  tenant  &c,  Thel.  Dig.  215.  lib.  15.  cap.  3.  f.  21.  cites 
Mich.  2  E.  4.  23. 

29.  In  writ  of  efcheat^  he  fliall  (hew  the  death  of  his  tenant. 
Br.  Replcder,  pi.  32.  cites  7  H.  7.  7. 

3©.  If  one  holds  two  acres  of  A.  by  Jeveral fervices  and  dies  with* 
out  heir,  the  lord  cannot  have  one  writ  of  efcheat  for  both  acres^ 
but  muft  have  two  writs;  Arg.  Bulft.  15.  cites  21  H.  7.  39- 

31.  If  J  man  holds  tfvo  acres  of  land  of  a  lord  by  feveralfervtcet 

emd  dies  without  heir^  the  lord  cannot  have  one  writ  of  efcheat 

of  both,  but  (hall  have  feveral  writs.     Br.  Efcheat,  pi.  13.  cites 

21  H.  7.  39. 

Br.Cfc1lel^       22.  And  per  Conft.  Serjeant,  if  a  man  i&^A/ of  me  20  acres 

lie**  "'^*  ^^^^^  thejlatute^  Sfuia  entptores  terrarum  and  before  the  JaidJlatuU 

he  made  feoffment  of  one  acre  to  hold  by  6d.  and  died  without  heir^ 

'   I  (hall  have  writ  of  efcheat  fuppeftng  that  he  held  of  me  ig  acresy 

and  6  </.  of  rent ;  for  a  man  (hall  not  have  other  writ  in  the  Chan* 

eery,  and  yet  he  held  the  land  and  not  the  rent  \  quod  nemo  ne* 

{avit.     Br.  Efcheat,  pi.  ij.cites  21  H.  7.  39. 

33.  LoM 


33.  Lord  may  have  writ  of  cfcheat  beftn  execution.    Finch. 
17.  b. 

^4.  The  lordbjrefchcat  (hall  not  plead  a  relca/e  made  to  the  dif^ 
fiijtrhy  the  diSc'iike  without  Jhewing  it.     lo  Kcp.  g?.  6.  Hill 
8  Jac.  in  Dr.  Leyfield's  Cafe. 

(M)  Re-entry  by  the  Tenant ;  and  How. 

I.  TN  difceit  it  was  faid  that<tf  there  be  lord  and  tenant  and  the 
tenant  is  outlawed  of  felony^  and  the  lord  enters  by  efcheat, 
and  the  tenant  rtverjet  the  outlawry  by  writ  rf  error,  he  cannot 
enter  •wtthaut  fctre  facias  againjl  the  lord ;  for  he  is  in  by  title. 
«luod  nota.     Br.  Scire  Facias,  pi.  109.  cites  8  H.  6.  2. 

For  more  of  Efcheat  in  General,  fee  ffilOOH  COrniBtlS.  f  or- 

ttiWtti  and  other  Proper  Titles.  • 


Cftl^eator,  [  158  ] 


I 
I 


(A)    Who.     His  Antiquity,  and  Adions  againlt 

him. 

I.  JF  the  efcheator  feifes  without  caufe,  ajpfe  lies  againft  him. 

Jk  ^  'I*  »*'=;!5't='g"nft  hi-"  it  (hall  be-Yried  whfther  he  Ed 
caufe  or  not,  and  if  the  caufe  be  true  or  not.  Br.  Affife,  pi.  257. 
(aso).  Cites  24  Aff.  7.        -  '  *^    ^' 

wLrehlS*.  !        diiTeifor,  and  a  man   may  enter  upon  hiij 

3.  In  affife  the  tenant  faid  that  the  land  is  feifed  into  the  hands 

&S'^\l^il'-ift^  '^^  ''^'^'''°'  ^examined,  who 
Kinned  it,  yet  the  aiSfe  flial!  not  remain,  per  Hufe   contra  if  h*. 

fc:^4r'a?rfo*s  '*  j""^V"°4°e  to .;« caXwK 

«acrs  agreed,  and  io  fee  a  diverfity,  where  caufe  U"  0,*.«rn  Ki» 
thc^rfch^or  andno  caufc.  Br,  AffiS,  PI.38X  cts  9  Sfrs'^ 


15S  fii^eator* 

4.  If  efchcator  iahs  my  goods  for  the  goods  ofj^  S.  who  is  out" 
hnvedy  he  is  punifhable  by  trefpafs,  but  if  he  does  To  by  colour  of 
an  officiy  finding  my  goods  to  be  J.  S's«  he  is  excufable^  becaufe 
he  did  it  by  colour  ofjuftice  &c.  Kclw,  66.  b.  20  H.  7. 

*  tfchcator  5.  Efchcator  was  an  ancient  officer^  fo  called  becaufe  his  of- 
tSrword^  fice  is  properly  to  look  to  efcbeais^  wardjhips  and  other  cafualtics 
Efchactt,     belonging  to  the  Crown.     Co.  Litt.  13.  b. 

and  is  fo 

tailed  becaufe  hh  offiet  is  to  injuire  of  all  (afual  frofitt^  and  tbtm  to  Jkizg  intu  tbt  Km$^9  baniti 

that  the  fame  may  be  aoTwered  to  the  King.    Co.  Litt.  92.  b. 

6.  In  ancienUime  there  were  h A  two  ejcheators  in  England,  the 
one  on  this  fide  Trent ^  and  the  other  ieyondTrenty  at  which  time 
they  hadfua-efcheators.  But  in  the  reign  of  E.  2*  the  pffices 
were  divided,  and  feveral  efcheators  made  in  every  county  for 
life,  and  fo  continued  till  the  reign  of  £•  3.  And  afterwards 
by  the  flat.  14  E.  3.  it  is  enaded  by  authority  of  Parliament  that 
therefliould  be  as  many  efcheators  affigned  as  when  King  £.  3.  came 
to  the  crowns  ^^^d  that  ws^  one  in  every  coul^ty,  and  t^at  no  e£- 
cheator  {hould  tarry  in  his  ofEce  above  one  year»  and  by  another 
ilatute  to  be  in  office  but  once  in  three  years.  Co.  Litt.  13.  b. 

7.  The  l^d.  Treafurer  nameth  the  efcheator.  Co.  Litt.  13.  b* 

[  iS9  ]  (B)    Statutes  relating  to  Efcheators. 

I.  14  E,  3.7?^/.  I.  "pvIRECTS  how  many  efcheator^  there  may 
cap,  8.  ^^  be  J  by  whom  to  be  ch^iin^  and  how  long  to 

continue  in  the  office. 

34  Ed,  3.  13.  Direfis  how  efcheators  Jhall  take  inauejls^  and 
,  that  it  Jhall  he  in  a  good  town  openly ^  and  by  indenture  between  them 
and  the  jurors. 

42  Ed.  3.  5.  £na£ls  that  efcheators  muji  have  at  leaji  20/.  rf 
land  in  fee  J  and  to  do  his  office  in  proper  perfon. 

8  //.  6.  j6.  Enadis  that  efcheators, Jhall  take  inquejls  only  hyper* 
■  fons  returned  by  the  Jheriff,  on  forfeiture  of  \o  I. 

6  H.  4.  3.  Directs  now  his  accounts  Jhall  be  inquired  into  by 
commijponers.  » 

23  H,  6.  1 7.  Diredbs  what  fee  efcheator  Jhall  take^  and  that 
every  efcheator  Jhall  take  his  inquejl  of  office  within  one  month  after 
the  delivery  of  the  writs  to  him. 

12  £.  4*  p.  Enafts  that  efcheators  Jhall  have.  20 1.  land  in  fee 

in  the  fame  county^  and  reftrains  them  from  making  a  deputy  or 

former^  who  is  not  a  fufficient  man,  under  the  pain  of  ^0  L    Bui 

thisjiatute  does  not  retrain  corporations  which  have  power  by  their 

eba?  ter  to  appoint  efcheators. 

I  H.  8.  8.  Enadts  that  no  office  concerning  hereditaments  Jbatt  be 
returned  which  is  not  found  by  a  jury, 

5.  4.  And  tiijii  jurors  returned  to  find  an  ojfflce  Jbali  have  401. 
pe^ann, 

8  S.  6. 


CflToisn. 

^•6,  Exe£pt  in  cities. 

S.  4.  Efcheator  refufing  or  delaying  tfi  receive  a  vetdiSi  to  for^ 
feitiooL  and  JbaU  deliver  thi  counterpain  of  the  indenture  to  the 
jury  ttpon  the  Hie  penalty. 

For  more  of  Efcheator  in  General,  fee  Coroner  (A),  Itiqtteft 

Of  €)mce  (H),  flDfficc  (G.  2)  anJ  (H),  ^momi\^z 

(H.  b)  send  (Q,  8),  ^xi^l  (L),  and  other  Proper  Titles. 


^59 


.■  .fc 


€MstU 


»a. 


(A)     Difallowed. 
For  what  Caufes  it  may  be  difallowed. 

['•  TF  eflbign  be  adjudged  for  the  attorney^  If  he  hefeen  in  Court  Br.  Eflbign, 
^  after  and  before  adjournment^  yet  it  (hall  be  allowed.    7  H*  ^  3^.  cites 

4*  39-]  '  FJuh.  EC. 

foign,  pi.  134.  cites  S.  C. 

[*•  If  aneflbign  be  ca^  hy  the  party  for  part  of  the  land  in  d^^  C  160  1 
^02nd^  if  he  appears  afterwards  the  fame  day  upon  the  fame  originalj  Br.  Default 
thceflbign  fliall  be  difallowed,  for  he  cannot  be  ejfoigned  and  ap-  '"^^^T*;"" 
pesr  tbejanu  day  on  tbefanu  writ ;  for  the  original  is  entire.  1 1  cUm's^  c.^ 
H.  4,  81.]  -; — Fiui, 

fifloign,  pi, 
'J*.  citeiS.  C  ■  ■  The  recording  the  appetrance  of  the  parties  in  Court  at  the  day,  when  the 

^-gD  was  caftfcoofounds  the  eflbign  without  any  challenge  or  exception  to  it»   D.  aii .  b.  224.  a.  nl* 
»7.  Pafch.  5  Eiiiu  ,  ^ 

[3.  If  an  eflloign  de  ntafo  veniendi  be  caft,  and  the  party  for  Br.  Bflbign» 
t^'W  it  is  caft  appears  in  Court  before  it  is  adjudged  and  adjourned^  gl.  4$>  cito 
it  ihall  be  difallowed.     12  H.  4.  24.  b»]  By  Stat. 

12  £.  a. 

eflbign  lies  not  whtre  the  party  rppears  in  Cqu  c. 

[4*  If  an  eflbign  be  caft  Ar  baron  and  femcy  an!  the  laron  is  Itwasoufted 
pen  in  Court  before  it  is  acj/udgedy  it  fhall  be  quafhed.     11  H.  Si/^f*n4 

6-  53-]  ft«)d  tor  tht 


i6o         •  •  ^aigtt» 

feme.  But  it  feemed  br  the  entry  that  the  efibign  was  caft  at  die  fecond  dme.  Br.  Bflo^f  ^I.  lilt 
cites  '^.  C.         »   fmh;  EfloigHy  pi.  9>cite&  S.  C* 

Fit»h.  Ef-  [  ^.  If  an  cflbign  be  cajl  for  baron  andfemt^  and  adjudged  and 
^V*^"*  P^^^  adjourned^  yet  if  afterwards  it  appears  that  the  baron  comparuU  ad 
Br.  EfToign,  dlej^ofthe  ejfoign  caft,  it  fhall  be  difallowed,  for  he  cannot  be  ef- 
p!.  75.  cites  foigned  the  fame  day^  that  he  appears  in  proper  perfon^  and  the 
^^i'^''' '"  tf//ftt7«^  it  was  the  fault  of  the  Court.     4  H.  6.  6.  b.] 

^uod  reddit 

agamlt  the  MpM  and  feme  retumablabl  5  Sandi  Johannis,  the  roll  was  entered  that  the  hxna  and 
feme  \(-cre  cflbigncd  to  craftino  Animarum,  and  anotlAr  roll  at  the  fam^e  15th  was,  that  the  feme 
was  clfoigDed,  and  that  the  baroQ  appeared  in  perDn,  and  yet  at  this  day  now  the  baron  only  caft 
cflbign,  and  nothing  was  fa  id  for  the  feme,  and  the  etfoign  was  adjudged  and  adjourned,  and  (b  it 
appeals  that  ^tt  (lilt  eflbign  flood  lor  the  teme  only,  and  the  appearauce  of  the  huon.  was  adiiuttc4» 
and  now  this  eflbign  iiiall  ferve  for  the  baron,  and  the  other,  as  it  feems,  (hail  hare  idem  dies.  And 
per  Marten,  it  is  the  dctault  of  the  Court  that  thole  rolls  are  To  entered,  and  it  may  be  tkatfiift  be 
call  eflbign  for  both,  and  after  the  fame  day  came  in  perfon,  and  *  then  the  appearance  f  defeats  die 
ellbi.n,  and  fo  the  eflbign  was  adjudged  and  adjourned ;  and  ib  fee  that  the  appearance  is  higher 
(ban  the  cflbign.     Br.  ttfo-.gn,  pi.  -  i.  cites  ^  H.  6.16. 

*  (>rig.  is  (Uonel  and  lb  a-e  all  the  editions,  but  it  feems  ft  fliould  be  (done}  vis.  (then)« 
i  All  the  editions  of  Brooke  are  (default)  hut  the  Year-book  is  (defaats). 

Fitih  Ef-  [6.  If  the  attorney  of  the  plaint ijf  be  tffoigned  the  firji  daj  eftU 

foign,^pi^2.  ^finrn^  and  three  days  afterwards^  before  the  ejfoign  ts  ae^oumedf 
'the  attorney  is  removed^  the  eifoign  (hall  be  quaflied.     22  E.  3. 
4.  b.  j 
This  aa  7.   3  £.  I.  cap,  44.    The  ejfoign  of  being  over  the  fea  JbaB  n§t  be 

toeifolgr^^  It- *^//y  allru:ed,  if  the  demandant  will  challenge  ity  and  will  be 
de  ultra  reaoy  to  avcr^  that  he  was  in  England  the  day  of  the  *fummans  and 
mart,  and  ihne  weeks  after  ;  but  it  Jball  be  adjourned  in  thisfomij  that  if  the 
Sbiim^dc  demandant  be  ready  at  a  certain  day^  by  averment  of  the  country  or 
fervitio  Re-  otherivij''^  as  the  Court  fi)all  award,  to  prove  that  the  tenant  wax 
gis.  2  lnlt«  ^  within  the  four  fe  as  the  day  that  he  was  fumnwnedy  and  three  weeks 
*^If  the  ^'^'*>  fi  ^^^^^  ^^  might  be  reafonably  warned^  the  effoign-  JhaU  bi 
tenant  be       turned  into  d  default  \  and  that  is  to  be  underjlood  only  before  jufli^es. 

eloigned 

in  any  .id\ion  de  fervitio  Regis,  where  in  truth  he  is  not  in  the  King's  fervid,  the  demandant  or 

fdaintlif  may  fue  a  fpecial  writ  oat  <ff  the  Chancery  dircded  to  the  juflices,  rehcarfing  that  Ik  is 

not  in  the  Ki:.g's  fervicc,  and  commanding  them  to  proceed ;  then  the  efibiga  fliall  not  be 

hxxX.  (hall  be  quaibcd  prefcntlv.  2  Inll.   25  ?. 

And  fo  before  thu  flatute  in  the  efljign  de  ultra  mare,  ifthe  party  were  in  England  the 
might  have  purchal'cd  the  like  writ,  but  for  that  many  times  that  could  not  be  obtained  without 
difficulty,  the  avcrmcni  was  given  for  avoiding  of  falfliood.     2  Inft.  253. 

*  The  fummons  always  is  made  upon  the  land  by  two  fummoaers,  whether  the  tenant  or  my 
«  for  him  be  there  or  not.  The  day  of  the  fummons  is  not  counted  parcel  of  the  three  weeks,  tot  it 
mufl  be  three  weeks  after  the  day,  ot)ien»'ife  it  had  been,  if  the  words  had  been  three  weeks  afts 
the  fommons  made.   2  Inft.  257. 

.f  Within  the  four  fcas  is  as  much  as  Co  lay  witliia  the  jurlididioa  of  the  King  of  England.  » 
Inft.  253. 
[-•  161  ]  „ 

The  mjf-  8.   13  E.   I.  cap.   1 7.  In  the  circuit  *  [the  iter]  of  the  jt^ceS 

chief  before  an  ej/oign  de  malo  leSii  Jball  not  be  allowed  for  lands  in  the  fame  finre^ 

Ihl^t^e'^X'  ww/^Tx  he  that  caufed  himjelfto  be  ejoigned be  fick  indeed-,  for  if  the 

•erle  party  demandant  alkdges^  that  the  tenant  is  notfick^  nor  infucb  plight  bMt 

*  [Thewonhin  Ld.Coke,  a  Inft.  -^t^j.  are,  InitlqerejufticiarloFum,  andobferves,  thatjthflBffc 
Juftices.ia  £>f€  ^rc  here  particularly  mcntiobed,  yet  this  a^Keiag  a  bene&ial  law  (o  ooft  debja  ia 
.akctt  by  equity,  and  eiieads  to  the  Court  of  C.  ^.  .>  Inft.  293, 

iiai 


I 


1 


If 


tfsaisn*  •  i6i 

ibaibi  mof  conu  bfffrt  tb:  jujticef,,  the  exception  Jhall  he  admitted,  couia  not 
.  And  if  he  can  he  fo  proved  by  mquejiy  the  ejfoign  jLall  be  turned  to  a  f?^*  '^"*» 
default^  and fuch  ejjoign  jhall  not  lie  in  a  writ  oj  ngfjt  between  two  ©.t  rcJ  to  be 
cutiming  by  one  defcent.  cflbigned 

de   inato 
Irfti  was  in  healths  and  not  fick,  and  tr^*  it  by  a  Jury,  but  it  was  inquired  by  four  knights  reii/rned  for 
that  purpofe  by  the  fiicritf,  ii  fucrit  languldu^  vel  iion,  and  if  they  found  chat  htfu^s  no      n.^uidua, 
(hen  he  fhiwJd  hjve  13  days  after  *©  ■PP?^^  ;  for  remedy  wl.crcof  this  Ad  pro\jii.-$,  thia.  the  party 
ihall  take  iflue  that  h«  is  notlanguidus,  which  if  io  tuupd  ihali  be  turned  to  a  default,  a  loft.  393. 

fZ  £•  2.  JIat.  2.  /  I,  Here  is  decla^djfgw  many  ways  ^ 
Joipumay  be  challenged^  ar^din  what  cafes  ejjhigns  do  Ire^  ana  in  what 
nst\  that  is  tofay^  an  ejfoign  lieth  not  where  the  land  is  taken  into 
the  King's  hands. 

S.  2.  Ejfoign  lieth  not  where  the  party  is  diftraincd  by  hjs 
lands, 

ff.  3,  Ejfoign  lieth  not  where  any  judgment  is  given  thereupon, 
if  the  jurors  dp  come. 

S.  4.  Effoign  lieth  not  where  the  party  was  feen  in  the  Court. 

$•  5.  tffoign  of  ultra  mare  lieth  not  where  anothjcr  time  the 
prty hath. been  eflbigned  de  malo  veniendi. 

S,  ^.  It  lie$h  not  where  the  party  hath  eiToignefl  hi  mfejf  another 
iay.  ■ 

5.  7.  It  lieth  not  where  tjic  fhcriff  was  commanded  to  mak^ 
the  party  to  appear. 

S.  8.  Ejfoign  de  fervitio  Regis  lieth  not  where  the  party  is  a 
WOQ)an,  unle&  becaufe  Jhe  he  mirfe,  a  midwife,  or  commanded  by 
Wfit  ad  ventrem  infpic iendu m  •  .  ' 

S,  9.  It  lieth  not  in  a  wtit  of  dower,  becaufe  it  feemeth  to  be  hut 
ddiceit  and  a  delay  of  right, 

S.  10.  //  lieth  not  for  that  the  plaintiff'  hath  pot  found  plec^ges 
to  profecute  the fuit. 
S,  II.-  //  lieth  not  where  the  attorney  was  eiToigned. 
8,  12.  It  lieth  noT  where  the  party  hath  an  attorney  in  his  fuit.    An  aflbi^ 

Wasi;alkfor 
tlviefeod^t  at  m$priut»  whicl|  the  plaintiflT  challenged,  becaufe  an  attorney  was  entered  upon 
Kcord,  and  the  challenge  was  allowed,  and  judgment  peremptory  was  given,  and  upon  error  brought 
it  was  affirmed  in  B.  R.  becaufe  it  was  in  nature  of  a  departure  in  ^efpight  of  the  Court;  cited  by 
VvwcU (junior)  J.  as  Slay's  Cask,  which  Cafe,  as  well  aUthe  Court*  as  the  feijeants  at  the  bar^ 
Knembered.    Ld.  Raym.  Rep.  80.  Pafch.  8  W.  3. 

S,  ^3.  //  lieth  not  where  the  pflbignof  confefleth  that  he  is  not 
in  our  Lord  the  King's  fervice. 

S,  14.  U  lieth  not  where  the  fummons  is  not  retiirneS,  or  th^ 
pirty  not  attached, yjrr  that  the  fheriff  hath  returned  non  eft  in- 
ventus. 

.^.  15.  It  Ueth  not  where  the  party  another  time  was  eflbigned 
'e  fervitio  Regis,  that  is^  to  wit,  Juch  a  day^  and  now  he  hath  no( 
fut  in  bis  warrant. 

A  16.  It  Ueth  not  where  he  was  fumiponed  in  affife  ofx^oi^^^  [    163^   ] 

tcftor,  or  darrein  prefentment. 

i*  17.  //  Ueth  not  becaufe  fuch  a  one  is  not  named  in  the  writ. 

N  3  S.  18. 
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S.  f  8.  It  Ueth  not  where  the  fherifF  hath  a  precept  to  diftrdin 
the  party  to  come  by  his  lands  and  goods. 

S,  jQ.  //  Ueth  not  where  fuch  a  biChop  was  commanded  to 
caufe  the  party  to  appear. 

5.  20.  It  Ueth  not  for  that  the  term  is  pafled. 

A  21.  And  it  is  to  he  noted,  that  an' ejfoign  At kvvxtio Domini 
Regis  is  allowed 2Stei  the  grand  cape,  petit  cape,  and  eefter  diHrefles 
taken  upon  the  lands  and  goods. 

9.  U  writ  be  brought  againjl  y.  N.  and  effoign  is  caft  for  him 
byname  of  J.  N',  of  D.  the  e&ign  fhallbe  difallowedj  quod 
nota.     Br.  Variance,  pi.  lor.  cites  18  E.  4.  4. 

10.  In  dower y  at  ijfue  the  tenant  offered  to  be  ejfoigned  upon  the 
venire  facias^  and  for  Want  of  the  adjournment  thereof  hy  the  dekati" 
danty  the  tenant  nad  procured  a  nonfuit^  and  yet  the  demandant  pro^ 
ceeds  with  the  ijjue ;  and  at  the  nifi  prius,  tenant  relying  upon  the 
nonfuit,  it  appeared  not  by  whom  the  petit  cape  is  awarded.  It 
was  ruled*  and  the  prothonotaries  all  faid,  that  it  h^d  been  the 
conftant  ufe,  thztno  ejfoigns  are  allowed  in  dower ^  which  is  feftinum 
remedium,  fee  flat.  12  £.  2.  cap.  I.  has  tolled  the  eflbign  of  the 
fervice  of  the  King  in  many  cafes,  and  given  to  the  demandantin 
many  cafes  power  ad  callumpniand'  eflbniani ;  and  the  words  of 

^  the  ftatute  are,  Non  jacet  in  breve  de  dote,  (]^uJ4l  videtur  deceptio 
&  prorogatio  juris.  Hutt.  69.  Hill.  25  Jac.  Hicicfon  v.  Hick- 
fon. 

1 1 .  The  tlainHff  cojl  an  effoign^  and  had  a  day  till  fuch  a  day, 
'     but  did  not  fay  idem  dies  datus  eft  to  the  defendant  y  which  is  error 

<  Carth.   172.  Hill.  2&3  W.&  M.  in  B.  R.  Clobcry  v.  Bilhop 

of  Exon. 

[A.  2]     At  what  Time* 


[j.  "f  XTHERE  there  arc  two  attornies  in  a  plea,  and  one onh 
ij  ejfoigned  where    both  may  be  eifoigned,  and  it  is 

«•        «  y  f     **•  I  1.1  >  1       ft  >'  t  ^* 


•  Br.  K- 

fa'ign»pl.  '8^ 

but  that  is  adjudged  and  adjourned,  and  there  be  no  challenge  to  it  at  that  time^ 
only  u|)on  he  (hall  not  have  challenge  afterwards  to  it.  11  H.  4.  54.  *  ]2 
wffiit    H.  4.  25.  b.  +  18  H.  6.  20.] 

be  a  di^n- 

tinuancc  or  not.-^Br.  Ibid.  pi.  43.  cites  S.  C.  but  S.  P.  doci  not  appear. Fitzh.  Eflbign,  pi.  174. 

cites  S.  C.  that  if  the  olbtra'terwj  bad  appeared  at  the  day  before  fvhen  the  attorney  tifm*  eghigaedf 
mnd  bh  appearance  bad  bf*n  recorded^^  the  demandant  ought  to  haTe  had  feifin  of  the  land  notwitb* 
ilandipg  the  effoign  of  the  one  attorhey  if  he  will  not  plead  in  faivation  of  his  tenancy ;  but  becaufe 
the  prefence  of  the  other  attorney  is  not  recorded  the  clToign  is  good  drc. 
t  f  itzh.  £flbign,  pi.  10 J.  cites  S.  C. 

2.  In  wnfle^  tho^ tenant  took  day  hy  preee partium  without  effUgn^ 

and  at  the  day  was  ejfoigned^  and  becaufe  it  was  not  chedUngii  Jtt 

this  tinu^  but  wasT  admitted  without  challenge,  therefore  it  was 

•  awarded  to  be  good,  and  no  error.  .  Br»  Efibign,  pL  19.  cites  40 

E.  3- 15- 
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cf&)im-  16  J 


(B)    In  what  Cafes  a  Difallowance  againfl  one, 

{hall  be  -againft  the  other. 

[I.  TF  an  effoign  be  caft  for  baron  anifefne^  and  the  cflbign  be  F'«*'>-  ^f"- 

A  CZ& JiveraUy  for  each  of  tKem,  and  it  be  difall jwed  f<«-  [-ifj^^c?' 

the  baron,  yet  it  (hall  remain  for  thpfcme.  Ji  H.  6.  53,]  '  . 

[2.  But  otb^fwyi  k  is,  if  the  effoign  be  caft  jointly.     11  H.  ^^^  J^^^^ 

6-53.]  cites  S.C. 

♦An  eflbiga 

(C)    What  Perfons  may  be  eflbigned.  '^tX. 

party.     Br, 

tit  1  TfL  ^  •*.  •  Effoijn,  pi. 

*  What  It  IS.  a.  ciUfcjH. 

6.55. 

A  Br.  EiToifpi, 

Common  cflbign  is  de  mak  venieruU.     2 1  E .  4.  79  J      '    |*-I'^-^'**' 

%^  it  the  common  cflbigp  inbiide4  by  the  Stat«  of  Marlb.  2  U.^  125. 

t.  An  cflbign  i»  ij'^?/  underflan£ng  is  an  cxcufe  of  a  defeult  by 
leafonof  fomc  impcdimcrtt  or  difturbancc,  and  is  as  well  for  the 
plaintifFas  the  defendant,  and  is  a//  one  with  tBat  which  tb$  civilians 
dfiixcufatio,     2  Inft.  i2j. 

1 

[C.  2]     How  many  Sorts. 

fa.  ri.nrHERE  arc  four  manner  of  cflToignSj.viz.  de  mlave^  2  loft.  11^5. 

A  „i^^i^  »  dc  malo  hefi,  Atfervitio  Domini  Regis  t  ubra  ^^'^  ™ 
marey  et  t  prote^io.    2 1  £>  4.  79*  b,]  another  cf-  * 

foisn*  vis, 
ia  terrain  fanAtm. •  Set  ftat.  Weftm.  t.  13  E.  i.  cap.  17.  and  the  expofition*  t^crcup»n^ 

i  loft.  tQ^*  394>    An4  ^M  (A)  ^"P'*' 
'+  See  (bt.  Weftm.  i.    ^B.  i.  cap.  44.  and  the  expofi^ignf  thereupw,  ^6.ikt  (A)  fupra.  And 

ice(D}pl.  i6,&c, 
i  See  tit.  Protf  aioq. 

(D)    What  Perfons  fhall  have  Effoign* 

[i.   A   Corporation  aggregate,  as  mayor  and  cmmonalfyy  dean  and  B^.  Eflfoigm, 
"-  chapter  cannot  have  an  cflbign  de  malo  v^niendiy  nor  wj/a  JitesS.C.— 
i^i,  bccaufe  thefe  are  te  excufe  coming  in  proper  perfon,  but  Bendi.  ux. 
Aefc  corparations  cannot  come  in  proper  perfonj  nor  can  they  be  ^.^s^ 
ficL     21  E.  4.  79,  Curia.]  EUa.'  The 

«^yor  &c.  •£  Lincoln's  Cafe,  effoign  was  denied,  and  cites  a  S  B.  4.  79»  "^'  C'  ^*J^* 
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Ld.  Raym.  Rc]).  79.-  ■  A  corporation  ag|regite  are  not  mtided  to  an^eflbiga  in  anf 
perfonal  adtion}  per  tot.  Cur.  Rules  of  Prad.  in  C.  B.  S  Hill.  1%  Ann.  Symmondi  ▼.  ToCneis 
(Mayor  of). 

« 

Br.  Eflbign,  [2.  Corporations  aggregate  flfall  not  have  eflcMgn  d^  ftrvlM 
s.*c1hir  ^^''"'''  ^'^"  «^^^^  ^'■'-    *i  E.  4. 79.  b.J 

they  (hall 

not  have  eiToign  of  de  ferritio  Regis,  n<c  ie  ultra  wtare^  ntt  de  terra  fanQa  \  for  b  j  commoo  IB* 

^ndmcnt  they  cannot  all  be  in  fuch  condition  at  the  lame  time. 

■ 

♦  And  be-  [  j.  If  a  man  Und^i  his  law  ly  attorney^  at  the  day  when  he 
caufe  the      ought  to  perform  his  law,  his  attorney  fiall  TWt  b€effmgned\  becaufe 


being  de-  he  ought  to  appear  in  perfon,  and  not  by  attorney.  21  £.  4,  794 
maoded  did  b.  *  7  H.  4.  6.  for  hjujoger  of  law  the  attorney  is  out  of  Court. 
STar      t4H.6.  11.] 

mandant  re«  .  ■ 

covered  feifin  of  the  land.    Br.  EIToigDi  pi.  35.  cites  7  H.  4.  6.—— — Fitjh.  EifoigDt  pi.  135, 
cites  S.  C. 
t  Bf.  Eflbigo,  pi.  73.  S.  C.  but  not  diredly  S.  P.    .^^     Titjh.  Eflbign^  pi.  93.  dtes  S.  C. 

•  Br.  Ef-        [4.  But  in  this  cafe  the  tenant  bimfelfmzy  be  eflbigned.     7  H. 

foign,  pi.         x'2»aH6ii1 
75.  citet        4*  3*      4"-o.  II.J 

s.  c. 

Fitxb.  Eflbign,  pi.  93.  cites  S.  C. 

•  Br.  Dif-  [5.  If  a  man  has  attorney  in  his  plea,  he  bimfelfcannotbe  ejffiigned\ 
Te""^  ♦45  E.  3.  10.  b.  for  though  he  himfelf  cannot  come,  ycilys  at- 
s.'c.  ^^       torney  may.     12  H*  4.  25*  b.  i  E.  3,  2.] 

Fitih.  Ef- 

foigni  pt  T  55.  cites  S.  C.  After  a  man  has  made  an  attorney,  thcattomey  (luH  be  eflbignel« 

and  not  the  party.  Br.  Eflbign,  pi.  129.  cites  40  E.  3.  34.  ■  ■  By  the  ftatute  12  E.  %.  ftaL  >• 
eflbign  lies  not  where  the  party  has  an  attorney  in  his  fuit. 

Br.Eflbigp,  [6.  AsiTiZ  quarf  imfedit^  the  plaintiff  cannot  be  eflbigned,  and 
•!*  c^andTf  ^^^  attorney  not  effoigned  alfo.     14  H.  4.  12.  b.] 

upon  tx\^\ 

k  be  found  that  he  had  attorney,  the  defendant  flull  hare  writ  to  the  biihpp. 

«  Br.  Ef-  '  [y,  A  nrian  who  hath  attorney  in  the  plea  cannot  be  eflbigned, 
cuSs^  "a '  *^^  attorney  not  being  ej/iigned  alfo.  *  19  H.  5.  51.  f  57-  t  *!  E» 
Fitzh.   3.  45.  b.  6i.  b.  21  Aff.  Placito  17  adjudged.] 

Eflbign,  pi. 

103.  cites  5.  C.  f  Eflbign  ile  ma/o  U&i  lies  well,  though  the  tenant  has  attorney  in  Court. 

Per  Markham  and  Newton.  For  per  Newton  this  eflbign  lies  not  but  only  in  writ  of  right,  and 
there  none  can  join  the  mife  upon  the  mefe  right,  but  the  mafter  of  the  attorney.  Qsi<^  iioVl»  Br. 
Eflbign,  pi.  66.  cites  19  H.  6.  57.  Br.  Eflbign,  pi.  66.  citca  S.  C, 

X  Br.  Eflbign,  pi.  60.  cites  S.  C. 

•  Br.  Ef-  [8.  A  man  cannot  be  effoigned  by  an  eflbign  de  ukra  metres 
^Ss^C^  where  he  hath  attorney  in  the  plea  not  effoigned.  «  19H.  6. 
. — Br.Ef.  6|.  b.J 

feign, pi. 66. 

cites  S.  C.  that  where  the  party  hat  attorney  in  Court  he  caimot  be  cfloigoed  de  idm  Aait|  aof 

f  ttfitt  faa£Um  terran»  and  therefore  not  de  (cnitio  Regis.   Per  Fortefcue* 


Aqr 
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Any  Eflbign. 

•  [9.  Thus  it  is  of  an  eflbign  ai  ierram  fanSfam.     19  H.  6;  Seepi.'«. 

61.  b.l  in  the  notes. 

[10.  Soit  Uof  wcffoigp<^^///aS^^/x.    19  H.  6.  61.  b.]      £^'^^5  ] 

in  the  notes, 

[11.  But  a  man  may  be  eflbigned  of  aji  eflbign  de  mala  le^i^^r,  Eflbigi^ 
wSere  be  has  an  attorney  in  the  plea  not  eflbigned,  becaufe  this  P^-^^-  ^**» 
^oign  lies  only  ip  a  writ  of  right  where  no  one  may  join  the  mffe  §'  p' . 
upon  the  mere  right,  but  the  mafter,     19  H.  6«  61.  b.]  Markham 

[12.  In  an  a^ion  brought  by  baron  and  fwte^  the  feme  cannot  an^iNcwtn^* 
be  eflbigned,  if  the  baron  makes  default ;  for  the  default  e^the  ba- 
ron is  the  ^fault  of  the  feme.   11  H.  6.  23.  b.] 

[13.  But  the  feme  may  be  eflbigned  if  the  baron  appears.     1 1 
H.  23.  b.] 

[14.  If  there  be  a  variance  between  the  warrant  cfthe  effiign  Pneeipe 
Old  the  writ,  it  (hall  be  quaflied.     1 8  E.  4.  4.  b.]  S^ft  j  ^ 

and  eflbiga 
^mteafftr  J.S.  of  the  tmnty  tf  Jl,  and  therefore  ill  by  this  furplufage  by  all  the  julUcei. 
Br.  Eflbip,  pi.  112.  dtes  18  E.  4.  4. 

^ffiugD  was  ctjtfiflj^  Mieb'ieiy  where  the  tvr/V  «  at  Micbei,  and  it  was  not  amended  ;  for  the 
eflbign  ought  to  come  r^^cfore  the  writ  comes  in ;  ^usere  of  other  cflbigns  which  come  upon  the 
ivK  or  och vwifc  after  theoriginaL    Br.  Eflbign,  pi.  143.  cites  30  H.  6.  i. 

[15.  If  tf/^be  granted  of  haron  and  ferrn,  and  at  the  day  the  The  feme 
feron  be  eflbigned  defervitio  Regis,  and  at  the  day  which  he  hath  ^*j  *f^ 
ky  the  eflbign  he  does  not  bring  his  warrant,  by  which  there  is  a  vitio  Re^«. 
«6ult  in  him,  yet  the  feme  may  be  eflbigned,  though  (he  cannot  Br.  EObign, 
bcrcccivcd.  21  E.  3.  13.  adjudged.]  S!c"-!!!* 


Fitzh.  ET. 
fbign,  pi.  8.  cites  S.  C« 


Eflbign  de  Servitio  Regis. 


[16.  kfime  may  be  eflbigned  de  fervitio  Regis.     17  E.  3.  3.  Fitxli.Er- 
admitted.1  ^^^."'  «?• 

Br.  Ef- 

|^>  pi.  64.  cites  f  9  H.  6r  51.  S,  P.  per  Newton.— ^> A  precipe  quod  reddat  was  brought  againll 
barooaod  feme;  tiie  feme  was  efloigncd  of  the  ferrice  of  the  King.  Br.  iUToign,  pi.  128.  citci 
40  E.  3.  21. 

[17*  hfnrii  may  be  eflbigned  de  fervitio  Regis,  becaufe  nurfe  Br.  Eflbign, 
H'bi King's  child,    i9H.6.s,.ba  ttft"^ 

Newton. 
*"— Titzh.  Eflbign,  pi.  103.  citei  S.  C— — But  nnleis  flie  be  a  nurfe,  or  a  midwife,  or  com- 
>B*nded  adventrem  iiifpiciendumt  it  lies  not  de  fervitio  Regis  by  the  ftat.   12  £.  2.  ftat.  a.   bc« 
oafeihe  party  is  a  woman. 

ri8.  So  flic  may  be  eflbigned  de  fervitio  &c.  becaufe  wafher*  Bf-  Eflbign, 

Ncwion*  ■  ■■  'Fitih,  Eflbigni  pi.  103.  cites  S.  C. 

C>9  A. 


»65  4^im. 

itfifc.  ir.        [19.  A  man  may  be  cflbigned  becaufe  he  is  the  King\  twrvtu 

po3.cit»I     19  rt.  0.51.  D.J 

20^'  Ittpr^ape  quod  rcddat  the  /^;r<7fff  rn^^i?  attonuy^  and  JV.  i£r- 
mandid  conufana  if  the  plea  and  had  it ^  and  day  was  given  in  the 
franchife,  and  there  the  ten^t  coA^tgn^  and  the  demandant  chaU 
knged  it,  becaufe  he  had  Mtormfm  henA  not  removed.  And  fo 
fee  that  he  who  has  attorney  (ball  not  be  eloigned  himfelf,  and 
the  franchife  (hall  not  allow  It,  becaufe  //  does  not  appear  in  the 
record  which  is  lent  to  them  that  he  has  attorney^nd  oecaufe  the 
demandant  would  not  count  they  abated  this  wrtt^  and  he  brought 
£  166  J  err  or  J  and  afligned  the  matter  of  the  attorney  and  efToign  above, 
and  the  judgment  v^as  reversed.     Br.  Eflbign,  pi.  60.  cites.  21 

21.  In  cofmage  the  tenant  pleaded  to  ijfue  hy  attorneyy  aiid  the  te^ 
nant  was  ejfoigned^  and  therefore  ill,, becaufe  he  had  attorney  in 
Court,  and  after  the  Roll  mttde  mention  that  the  attorney  was 
ejfoigned  after  ijfuey  and  therefore  wdl.  fer.  Eflbign,  pi,  125. 
cites  40  £.  3.  34. 

22.  Informedon  the  ttnant  vouched  the  baron  andfime  who  en* 
iered  into  the  warranty^  and  after  made  default^  by  which  ij/wd petit 
tape  in  terra  petita^  and  the  demandant  at  the  return  of  it  preyed 

Jet/in  of  the  landy  and  the  baron  was  ejfoigned  de  fervltio  ttegtSj  and 
the/e?ne  appeared;  Portman  faid  the  efloign  does  not  lie  ^  for  the 
vouchee  has  attorney  in  Courts  and  alfo  he  who  cafts  thiff  eflbign 
9Ught  of  right  to  warrant  ity  and  does  not,  and  die  attorney  is  not 
removed*  therefore  he  ought  to  be  efibigned,  and  not  his  mafter, 
and  Newton  agreed  that  this  manner  of  eflbign  lies  for  the  attor* 
ney,  and  therefore  the  party  (hall  not  have  it,  his  attorney  not 
being  removed,  and  the  efloign  waS  difallowed.  Br.  Eflbign, 
pL  64.  cites  19  H.  6.  51. 

(E)     What  Perfon  may  be  cflbigned. 

Br.  Fflbipr,  [i,  tN  writ  o(  annuity  againft  parfon^  after  aid  granted  TO^A  the 
s '  c'llir^^  praiees  are  fjfoigned^  at  another  day  the  attorney  of  the  plain* 

yitxh.  Ef.    tiff  may  be  eflbigned.     2  H.  4.  4.] 

Ibifiit  pi. 

13 1,  cites  S.  C. 

Tfcii  man.  [2.  Thc  attorney  may  be  eflfbigned  de  fervitiit  Regis  as  w^  as 
foi'n^^es  ^y  ^  ^^^^^^  eflbign  ;  for  thc  Krng  may  Qommand  him  to  go  ii| 
for  the  at-    his  fervice.     19  H.  6.  51.] 

torney.    Kr« 

Eflbign,  pT.  64.  cites  S.  C. 


uosgn,  pi.  D^  ciccs  9.  ^. 

r.  HiTjipn,      [3.  Thc  ottomey  of  thc  tenant  may  be  eflbigned  without  ibe 
.4;.  citrs  tenant  \iircik\^.     12  H.  4.  26.] 

but  noL  S.  P..  Fitih.  Eflbign,  pi.  174.  cites  S,  C.  * 


[4.  If  a  man  hath  two  atiomies  in  0  pba  both  (hould  be  eBbign-  Br.  Bflblp, 
cd,  and  not  one  only,     11  H.  4.  54.]  s  c^'aSi**  ^ 

the  one 
kia|  eildigQed  after  appearance  without  the  other,  it  viras  alTe^d  to  he  dircontinuilice,  and  the  opi. 
^oamts  that  it  was  no  difconcinuance,  and  principally  bccaufe  the  eiToign  was  adludged  and  adjourn- 
td  befofe  exception  taken  ;  hut  qucre ;  for  it  was  adjourned.     See  {\.  i)  in  the  notes  there. ■ 
Fifth.  Efibign,  pi.  174.  citea  xz  H.  ^^^  [a cMinuation  of  |he  S.  C.]-*— -Br.  Dilcontinuance  dr 
Pnwfi,  pi.  lo.  cites  II  H.  4.  ^3.      *'-*^    .     jpl> 

[5.  This  is  true  where  tkeW/^«/Vx^re  madijointhy  for  there  the  Br.  Eflbign.    . 
mhaib  fio power  without  tho  other.  *  |2  H.  4.  26.  H.  6.  20.]         ^  c^'y^ 

not  S.  P,-»J 
*  Fitzh.  Eflbigni  pi.  174.  cites  S.  C. 

[6.  But  if  the  warrant  be  in  the  disjunctive^  fcilieet^  talem  vel  •  KuKEIL 
ftffaw,  the  one  may  be  cflbigned  without  the  other,  and  it  (hall  be  fof^^tli 
good.    12  H,  4.  26.  Dubitatur.     Contra  *  18  H.  6.  20.]  s.d*^ 

C   167  ] 

[7.  If  the  attorney  wages  his  laib^  and  hath  a  day  for  his  mafter  Br.  Effoip, 
to  perform  it,  at  this  day  the  attorney  cannot  be  ejfoigned  \  becaufe  |*'  qI^^ 
tbe  mafter  ought  to  perform  it  in  perfon,  and  the  day  is  given  ih^do^a-^i 
to  him,  and  fo  the  attorney  is  out  of  Court.  1 9  H.  6.  30.  b,]  '^f  gramd 

MMt  ty  Mttvuejf  ^vagfgd  bis  law  of  nonfummBm^  and  had  i\y  Jte.  and  at  the  day  mtt  cafi  effiignfar 
thetaitKlf^nA  it  \zjwA\naltuttbftaHdiHghe  bad  uttorney  in  Cotirti  for  at  this  day  tYit  tenant  bfm» 
PV *^ibt  to  a f fear  in  fnfon  to  make  tbe  la^tf^  the  eflbiga  lies  well  for  him  who  ought  to  appearand 
4o  the  thing  d^c.  ivhich  is  the  tenant  himfelf,  as  here.  ,4nd  not  his  attorney.  Br.  filToicn,  «!.  yc, 
citcs4H.6.  II,  '  • 

8.  hi  formedon  after  the  view  the  tenant  was  eJfotgned\  Huls. 
faid  he  has  attorney  of  record^  and  yet  the  efibign  was  allowed  upon 
challenge ;  quod  nota  ;  and  there  it  was  agreed^  that  if  he  had  noi 
attorney  in  Court  that  he  himfelfmay  beeffoigned\  quod  nota«  Br, 
£flbign,pl.  1 18.  cites  t  H.  5.  2.  and  I^itzh.  Eflbign,  127. 

9.  Inpracipe  quod  reddat  the  tenant  wasfuffered  to  have  the  view 
where  the  view  did  not  lie^  and  at  the  day  of  the  return  of  the  writ  of 
view  the  tenant  would  have  been  effoigned^  and  was  not  fuffered^  be- 
caufe the  view  does  not  lie  in  this  cafe.     Br.  Eflbign,  pi.  142. 
cites  10  H.  7.  6.    ^  ' 

10*  If  the  tenant  in  pracite  quod  reddat  prays  the  view  by  attor^ 
«f7,  his  attorney  iball  be  eflbigned  upon  the  view,  but  if  he  him"^ 
f^V  frays  the  view  in  proper  perfon^  then,  by  feveral,  none  fhall  be 
euoigned  upon  view  but  the  tenant  himfelf ;  for  after  procefs  upon 
a  voucher  &c.  he  himfelf  ihall  be  eflbigned,  and  by  confequence 
likewife  upon  the  view.    Br.  Eflbign,  pi.  x  16.  cites  33  H.  8. 

!!•  In  dower  againfi  baron  and  feme  y  the  hufiand  appears  and 
was  eloigned.  The  wife  makes  defatdt^  as  well  flie  might,  becaufe 
they  appear  by  feveral  attomies^  and  defame  day  is  given  to  her^  at 
which  day  fie  appeared  and  was  ejfoigned^  and  then  the  bnjbani 
siutkes  default^  and  idem  dies  given  to  him ;  and  it  was  refolved, 
that  the  huiband  and  wife  might  have  feveral  cflbigns.  Noy  144. 
Raynw  V.  Hokroft  &  Ux% 

ft 

(F)    Who 


i57  itWiiQtt* 


(F)  Who  may  be  cflbigned ;  and  at  what  Time. 


fi)ifiHpI.67. 


fttcs  23  Ait  15.-— ^[N.  B.  45  E.  3.  24.  B.  and  n?  AflT.  i;.  is  the  S.  P.  and  feems  to  be  S.  C] 
.-^*— —  After  the  tenant  has  vouched,  the  tenant  may  be  voce  eloigned  in  pracela.    Br.  £flQipi| 
'  fL  12.  cities  34  H.  6.  16. 

Br.  Efbign,       [2.  If  S.  bc  vouchtJ  antf  Upon  a  fummons  adwarrantt%andum  be 

pi.  t8.  cites  ^^  effiigHcJ  &fa  common  ejfoigny  and  afterwards  of  an  cffoign  defer* 

sJ  P,'  vice  le  Roy^  and  doth  not  bring  hii  war  ant  at  the  day  whi«:h  he  natli 

And  the  for  the  elToign,  yet  on  thejame  day  the  tenant  may  he  ejjaigned\  for 

^%.  ed*  '^^"^  *^  /^''O'  ^"^  ^^^  tenant  himfelf  till  the  vouchee  hath  entered 

a»d  adjourn-  in  thc  Warranty.     23  Aff.  15,  adjudged, J 

td,  and 

jdem  diesg^ven  to  the  foochee.    Br.  Eflbign)  pi.  95.  cites  23  Afl".  15. 

^-  • 

And  the  [3.  On  z  fequatur  fuh  fuo  periculo  againft  a  vouchee^  if  thc  writ 

^tMiMit.    ^  "**  returned  the  tenant  may  be  eflbigned.     1 1  H.  4.  72.  b.J 

prayed  fc- 

ratvr  (icut  alias  againft  the  Touchee,  and  had  it  &c.     Br.  Eflbign,  pi.  39.  cites  S.  C. 
168    ] 

Br.  Effoign,  [4.  If  the  vouchee  appears  on  a  fequatur  fub  fuo  periculo  returned 
&  C^and^^  ^"^  ^//n^im/f  the  lien^  and  the  tenant  Jhews  a  aeedy  and  the  vouchee 
67s  thu  ^m/Vj  it^  on  a  venire  facias  returned  the  tenant  may  b^  eflbienedf 
point  was      1 1  H,  4.  82.  But  quasrc.] 

touched  in 

h»  but  adds  qusere  hoc. 

Inprvcipe        ^^.  If  on  default  of  the  tenant,  he  in  reverfion  be  received^  and 

STicnanr*  ^P^^  ^'^  '*'  ^^^^^  "  difcontinued  by  demife  of  the  Kingy  and  a  r/- 
was  efToign-  fumrnons  IS  fued  ^0/?/^  ogainjl  the  tenant  by  refceit,  he  may  be 
ed,  and  after  cflbigned.    I  £.'3.  7.  adjudged »] 

the  parol  ^ 

w^  without  day  by  demife  of  the  King,  by  which  the  demandant  fued  refummons*  and  the  tenan 
caft  cfloign,  and  the  demandant  challenged  it  for  the  caufe  afoiefaid ;  et  non  allocatur. ,  Br.  £floip» 
pi.  13a.  cites  21  £.  V  -^6. 

So  in  detinue  the  jury  found  for  the  plaintiff,  and  after  the  parol  was  without  day  by  demife  of  the 
King»  by  which  the  demindant  fued  lefummons,  and  the  defendant caft  effoign,  and  it  wasdifallowtA 
per  Cur.  ^uod  noU.     Br.  Effoign,  pi.  124.  cites  1  R.  3.  4^ 

6.  Annuity  ogainfi  a  parfon^  the  ihcrifF  returned  fuod  eleriats  ^ 
heneficiatus  non  hahens  laicum  feodum^  by  which  venire  facias  iffued  • 
io  the  bijhopy  and  at  the  day  the  parfon  cafi  ejfoigny  andf  the  eiloign 
was  rejected ;  for  the  bijhop  is  party  new*     Br.  Eilbign,  pi.  52. 
cites  38  E.  3.  21. 

7.  In  pracipe  quodreddat,  the  tenant  vouched  and  pr0cefs  cewii^ 
nued  againfl  the  vouchee  till  the  fequatur  returned  &c.  at  which  da/ 
the  tenant  was  ejfoigned  \  quod  nota  that  efibign  lies  efier  afpeqr^ 
once  and  before  iffue^  and  upon  the  fequatur^  but  by  39  £.  3.  28.  it 

doci 


does  ^/  X\tfor  the  Vouchee  at  this  day,  per  Thofp  and  Selk.  hi* 
tttufe  it  appears  by  the  procefs  that  the  vouchee  was  never  Jumm»ned^ 
fir.  EfToign,  pi.  11 9*  cites  45  £•  3.  ig. 

8.  In  pracipe  quod  reddat,  as  to  part  th^  were  at  ijfue  of  non^ 
tnurr^  and  as  to  the  reji  the  tenant  vouched;^  and  procefs  cfn-- 
tinuidts  thefequetur  &c.  and  nnl  breve  returned^  and  as  to  this  the 
tenftntwas  eJfoigned\  and  per  Thirn».tlie  eflbign  does  not  lie  ;  for 
the  tenant  ought  to  appear  tdpon  the  ijfuefor  the  other  parcel^  and  them 
he  may  be  ejjoigned^  and  appear  all  at  one  and  the  fame  day  upon 
one  and  the  fame  origiAal.  Br.  E^ffoign,  pi.  40.  cites  1 1  H.  4.  82. 

9.  And  after  the  tenant  was  demanded  for  the  other  par cei  and 
made  d^ault^  and  the  ejfoign  flood  for  this  parcel  in  the  voucher^  hut 
It  was  not  challenged  for  the  demandant ;  therefore  quaere.  Ibid. 

la  Entry  in  nature  ofajpfe^  the  tenant  faid  that  he  held  for  life 
ihereverjiott  to  y.  S»  and  prayed  aid  of  him  and  had  it,  andf  ^f  the 
fummns  ad  auxiliand'  returned  the  tenant  was  effoigned^  and  at  the 
,day  of  the  eflbign  the  prayee  was  ejfoignedy  and  the  effoign  ad'^ 
judged  &c.  and  at  the  day  &c,  the  prayee  would  have  been  ejfoigned 
ogatJif  and  was  oufted  per  Cur.  For  it  is  like  to  an  imparlance  ; 
for  at  the  day  of  imparlance  the  defendant  or  tenant  (hall  not  be 
eiToigned.     £r.  Efloign,pl.  115.  cites  22  £.  4. 14. 

(G)  Who  maybe  eflbigned  for  a  Collateral  Relpc<a^  £  169  3 

Not  a  Man  in  Prifon; 

V 

[l*  TF  a  man  in  debt  be  attached  in  his  body,  and  findeth  main-  titzh.  iVo- 

P^iffy  yet  at  the  day  ofthe  return  he  may  beefToigned  of  an  t«<^«n» 
eflbign  quia  profeSfuruSy  for  fuch  proteftion  hath  always  been  al-  ^  ^]*  *^"" 
lamed  in  fuch  cafe,  although  be  remains  in  ward.  28  £.  3  94.  b. 
fudged.  J 

2.  \^ui\  if  a  man  be  upon  mainprife  he  cannot  be  eflbigned  en  The  «aki- 
jemice  le  Koy^  or  otherwiie  be  eflbigned  ;  for  he  is  in  a  manner  P"*^  affirm 
inprifon.    9H.6.58.]  '^r^^t'j' 

^  urge;  \nx  a  proteAioo  (hall  be  allowed.     Note  the  divcHjty*    Br.  Eflbigfi,  pi.  4.  cites  S.  C. 

tj.  Rut  if  a  prote^ion  be  caft  for  a  man  who  is  let  to  mainprife^  /— 
•  by  which  the  parol  is  put  Jine  die^  and  afterwards  a  refummons  is  •*' 
fued,  he  may  now  be  eiToigned  defervice  le  Roy^  notwithftanding  he 
was  mainprifed.     22  E.  3.  10.  b.  adjudged.] 

[4.  In  debt  if  the  defendant  appears  by  a  cepi corpus^  and  at  the  Defcnd,uit 
day  the  plaintiff  is  ejfoigned^  the  defendant  fliall  have  -a  day  by  ef-  ^^l^^^^^   ' 
foign  alfo  without  mainprife,  1 9  H.  6.  80.  becaufe  the  plaintiff  without 
has  waived  his  benefit  by  his  efToign.]  maijiprifp, 

'  whereas  h'*4 

the^UiatiffMpeared.  the  defeadant  Ihould  anfwer  in  ward»  and  alterwards  fhould  be  by  mainprite 
tiU  the  cad  of  the  plea.    fir.  Eflbign,  pi.  67.  cites  S.  C. 

.     [5.   If 


« 

Br.  Effoigo^  f  5,  If  the  plittiAiffin  rtpUvin  i^rls  till  another  day  ofthejm 
tixtt  s'  c.  ^^"^  ^^  ^^^  ^^y  ^^  cannot  be  eiToigned,  becaufc  this  day  ana  the 
^t  fpeaks     fik'ft  day  are  only  bne  day  in. law.     x  1  H.  6*  31,  b.  j 

only  of  the 

day  of  imparlance  gencrailVf  riz.  tftat  at  the'day  of  imparlance  the  plaintiff  fliall  not  be  eflbigned; 

£or  as  the  defendant  fhall  be  condeMhed  if  he  does  not  appear  at  the  day  of  imparlan^,  fo  (hall  the 

ylainti6f  be  noofuited  if  he  does  noiappcar  it  the  fame  day.       ■"  Fitih;  Efl^^,  pi.  98.  citeaS.  C. 

accordingly. 

Br.  Efibign*  [6.  Tht  fame  law  (hall  be,  if  he  had  imparled  till  another  tern 
^'  's'  c     ^^  could  not  be  eflbigned  at  the  day.     1 1  H.  6.  31.  adjudged.] 

fee  pi.  5.  in  the  note. 

Sec  pi.  5.  ia       [^,  TYicJame  law  fliall  be  ifibe  defendant  imparled  till  amtber 
the  note.      ^^^^  ^  ^^  eloign  would  lie  for  him  at  the  day,     11  H.  6.  31.] 
[8.  If  in  replevin  a  day  be  given  to  the  parties  tsU  another  Urm^ 

they  maybe  eflbigned  at  the  day,  for  this  is  the  a£l  of  the  Court 

II  H.  6.  31. i>-]     ' 
♦  Br.  Ef-         [q,  Aneflbignlicsnotfor  him  viho  is  feen  in  Court.  *  11  H.  6- 

foign,  pi.        - ,.  1 
i»2.  citet      ^  J  J 

S.  C. 

It  is  fo  enadted  by  llat.  12  E.  2.  ftat.  a.— ——And  where  the  defendant's  attorney  was  effoignedi 


I 


etbecaufe  the  Attorney  was  prefent,  they  recorded  hi$  prcfence,  and  the  eflbtgn  was  quaibcd.    Br. 
(Toign,  pi.  II.  cites  34  H.  6.  a. 


f  1 70  3  [ I O.  In  a  writ  by  feveral pracipes  againfi tbree^  the  plaintiffrtfv* 
Br.  Eflbign,  not  be  effoigned  againft  one^  and  appear  in  perfon  agahift  the  others^ 
s  c^and*'  becaufe  it  is  plain  his  eflbign  is  falfe,     21  E.  3.  36.  b.  adjudged.] 

there  S.  P. 

ieems  admitted ;  for  the  Court  amended  the  elToign  and  caft  it  againft  alii 

Br.  Eflbign,  [i  i »  }^or  in  this  cafe  can  he  be  effoigned  againfi  the  &ne^  and  ap^ 
s  C^  and  *'  P^^^  ^^  attorney  againfi  the  others  \  for  he  might  as  well  have  made 
^uzre,         attorney  for  all  as  for  them.     21.  £.  3.  36.  quaere.] 

whether 

be  may  be  eiToigned  againll  the  one  and  tpp^^  againft  the  other  by  attorney  by  warrant ;  and 

Brooke  fayst  that  it  feems  he  may  not.-^— [But  the  Year-book  girei  no  opinion  concerning  it.  ] 

♦  Br.  Ef-  [12.  In  aSion  againft  baron  andfeme^  the  feme  may  be  effoigned 
lafVuii  though  the  baron  makes  default.  *  1 1  H.  6.  53.  30  E.  3.  19.  b. 
s.  c.  and  Contra  11  H.  6.  23.  becaufe  the  default  of  the  baron  is  the  de« 
fee(A)  pi.  4.  fiMilt  of  the  feme.] 

Fifth.        [ij.  So  if  baron  appears ^t  feme  may  be  eflbigned.    if  H. 

^!c.—     ^-  *3*  •>.] 

In  ^fpafs 

it  was  agreed  that  eflbljp  of  the  fenrice  of  the  King*  nor  other  effttgti  eajt  fir  the  harwrnttme 
ftrve  tbtfewte,  Br.  E&ign,  pi.  i8.  cites  '35  H.  6.  4.  >  Br.  Eltoign,  pU  12a.  S.  C.  buCOocS.  P. 

^  ■    '  ■  Rt»h.  EilEbigny  pi.  99.  citea  11 H.  6.  53.  S.  P.  [and  it  is  the  S.  C.  continued.] 

•  Pitih.  Efc  [14.  If  /«  affife  returned  the  plaintijf  hath  not  found  pledges  j  yet 
Jt«sf C.'    he  may  be  eflbigned  j  for  he  may  be  demanded  and  nonfuitcd, 

+  Upon  and  notwithftanding  the  writ  h  not  well  fcrvcd,  yet  it  isferved  in 
foch  return  a  manner.  •  21  E.  3.  54.  b.  adjudge^,  ai  Aff  pi.  il.  t  Con- 
3n«    tra  29  Afl;  46.  per  Thorpe.] 

0U99 


illtfvtlieefloipu    Br.  Eflbign»pl.  91.  cttes  S.  C.  The  eiToign  was  adjudged;  for  odierwile 

the  pJaiadff  ihould  Be  no^fuitedf  which  would  be  an  ittcotnttttUnec,     Br.  Eflbijia,  pi.  93.  cites  11 
AC  IX. 

[15.  If  an  original  be  returHid*  tarde^  yet  the  (daintifF  may  be  *inaffijtthe 
dWgnd.  ,9AiEia.3  ,  f^^^j;- 

and  the  writ 
indorfed  tarde,  notwifliftanding  which  the  juftices  adjudged  and  adjourned  the  cfTotgn^  quxte  drc. 

Bf.E&ign,  pi,  91.  cites  S.  C. Fitth.  Effoign,  pi.  65.  cites  S.  C. 

hpfitcife  quod  reddat  the  temant  vouched,  and  procefi  continued  to  the  feq%atur,  which  was  rc« 
tuned  farir,  and  the  Vouchee  was  eflbigned,  et  non  allocatur ;  for  be  cannot  be  eflbigne^  i  far  h£ 
vat  acfcrfummoiied.    Br.  Effoign^ pi.  79.  cites  39  £.  j.  2S. 

16.  Billagainfi  one  in  cujlodia  mare^challi^  at  the  venire  facias  the 
difimiant  caft  ejbign  di  JerOitio  Regisy  and  the  elFoignor  ought  of 
right  to  warrant  it  tKat  his  mafter  is  in  fervitio  Regis,  mnd  fo  he 
was  ready  to  do,  and  it  was  cad  at  the  fecond  day^  and  yet  well  as 
to  du$  i  for  the  ftatute  of  ihcjir/i  day  is  intended  of  common  effoign 
ifihfy  and  the  ftatute  of  Marlebridge^  which'  gives  that  none  Jhall 

I  ht  fu)9m  hy  effoign  warranted^  is  9X(o  intended  of  the  common  effoign^ 
and  not  of  this  eflbign ;  but  it  was  held  by  all  the  juftice's,  that  this 
eflbigndoes  not  lie  in  this  cafe  $  for  he  (hall  be  intended  always  in  ^ 
ward,  and  though  he  be'^y  n^ainprife^  yet  he  is  in  ward^  and  alio  no 
ciToign  lies  upon  the  original  here,  and  where  it  does  not  li£  upon  tbg 
original  it  does  not  He  upon  the  procefsy  and  upon  bill  there  is  no  day 
certain,  as  from  15  to  15.  as  in  anions  perfonal^  ot  as  rn  plea  oif 
bnd,  and  therefore  cannot  be  adjouri^d  to  any  day  certain,  as  it 
ought  to  be  in  other  adlions.  Bn  EiToign,  pK  106.  cites  5  £^  4.  70. 

17.  Marjhalox  crier  of  the  Court  who  arc  impleaded  ihall  n«c 
beeiToigned ;  for  it  ihall  be  intended  that  they  are  always  there  in 
pcrfon.    Ibid4 

(H)    Lies ;  againft  whom.  t  ^7^  3 

f  I.  TN  quare  in^edit  by  the  King  the  defendant  may  be  eflbigned.  *  Br,  Ef- 
^  •  3  H.  4.  X5.  b'  t  7  H.  4.  39-  b.  ao  E.  3.  EAbign  24.]      '^fi}; 

•f-    Ibid.  fi. 

36.  eites  7  H.  4.  39.       ■   ■     Fjtzh.  fiToigii,  pi.  134,  cites  $.  (U 

[2.  In  writ  of  right  by  the  King*z  common  eflbign,  and  eflbign^ 
^fervict  U  Roy  lies  for  the  tenant.  Dubitatur.  Kelle way  inccrti  * 
tonporis,  135.  119.] 

3.  In  affife,  wr/V  of  the  King  came,  which  mentioned  that  it  was 
ordained  by  him  and  the  grandees  of  the  land  that  ajfife  brought  againjl 
^  who  was  in  fervitio  Regis  Jhall  thenceforth  Ife  continued^ 
and  tejlified  that  the  defendant  was  in  fervitio  Regis  at  Calice 
commanding  them  to  continue  the  affifey  and  the  writ  was  licet  nomen 
itfius  J,  pofipojitum  Jit  in  bfevi  hojlro  originali  &c.  Afffam  illam 
^ufmdiu  jieterit  in  obfequiis  nojhris  vel  quoufque  aliud  inde  vohis  duif-^ 
erimus  demand*  kc,  and  by  this  the  aflife  was  continued  notwith- 
fiandifig  the  ftatute,  which  wills  that  for  the  Grand  Seal, 
nor  Petit  SeaJ,  the  Court  fliall  not  furceafe.  Br.  Superfedeas, 
pi*  zOs  cites  2%  AfT.  o. 

•  (I)    Licsi 
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(I)     Ll6| ;  for  what  Caufes. 

1.    A  Feme  may  be  cflbigncd  di  fervice  k  Rojy  bccaufe  nutria 
-^^  Domina  tfaheU^pia  Dmnini  Rigii.  ^8  £.  3.  96.  b,^ 


Ibign,  pi. 
40.  cites 

S.  C. 

See  fupn  (D)  pi.  17^  and  the  Mtel  theit* 


(K)     At  what  Time  it  may  bc# 


Br.  Eflbign  [i.  TNa^,  if  Ac  parties  dtmur^  and  upon  this  they  arc  a£mnud 

s*'c%tt^  y^^//}J5r«//^,  and  the  aflUe  is  awarded,  and  a  n/ummons 

iMtS.  p.      warded  at  the  return  thereof  in  pais,  the  tenant  may  be  afBgoed. 

X     30  Aff.  51,  adjudged  becaufe  this  is  but  a  mefne  procefs."] 

r""^ )        [2.  But  if  an  aflife  be  dijcontinuei  hy  not  coming  of  the  jujHces^ 

•  Foi.  Sxi..i>pon  which  ♦  a  re-fummons  is  fued,  at  the  return  hereof  the  te- 
^  '  nant  may  be  eiToIgned ;  for  this  revives  the  original^  and  is  of  the 
fii^ons      "^^^^  o^  ^^  original.    *  30  Aff.  5 1 .  adjudged.] 

rcTives  the 

original,  but  not  all  that  was  done  before.    Br.  Eflbigo,  pi.  41.  cites  12  H.  I4«         '       *  Br.  Efl^pi 

pi.  98.  S.  P.  and  cites  S.  C.  / 

In  aflife  the  parties  were  at  ifliie,*and  after  the  parol  became  widiout  day  hj  not  coning  of  die 
}uftices>  and  re-attachment  was  fued  by  the  plaintiHr  and  re.fummons  againft  the  jurors,  and  at  the 
letnrn  thereof  the  tenant  was  eiToigned,  and  it  iHis  adjudged  and  adjourned  per  judicium*  and  yet 
Bpon  the  aflife  he  cannot  caft  eflbign.     Br.  Eflbign,  pi.  134^  cites  4.1  AS,  14. 

Though  noeiibign  for  the  tenant  lies  in  ailife  of  novel  diflciftni  yet  if  the  fame  be  diibontinned 
hy  the  not  coming^ of  the  jullices,or  by  the  demifc  of  the  K.ing,  in  a  re-attachment  the  tenant  (hall 
he  eilbigncd ;  and  fo  fhall  the  tenant  be  in  a  re.fudimon&  after  a  diftoncinuance  in  affife  of  mart- 
Aiaceftor.     2  Inlt  249.  cap.  41. 

C  172  J  3.  In  ajfife  the  tenani  was  ejfoignedin  B.  IL  and  becaufe  it  was 
at  the  end  0/ the  term^fo  that  day  cannot  be  given  in  the  fame  term^ 
and  the  place  was  to  remffoe  &c.  where  adjornment  cannot  be 
made  out  of  the  county,  the  tenant  went  fine  die  without  amerce- 
ment of  the  plaintiiF.     Bf%  Eiloign,  pi.  90.  cites  12  Aff.  27. 

4.  In  aflife  of  mortdancejior  the  tenant  infant  pleadid  ejioptely 
which  was  no  ejtoppely  by  which  for  the  infant  affife  awardod  at 
largCy  and  re-fummons  zwinded  per  Cur.  as  weU  againft  the  jury  as 
the  par ty^  quod  mirum  !  For  the  party  appeared  and  pleaded  be«- 
Tore,  and  the  tenant  at  the  day  cqft  efpngn^  and  it  was  quaihed  per 
Cur.  And  fo  fee  that  upon  re-fummons^  which  is  a  mefne  procefif 
the  tenant  Jbali  not  be  effoigned.  Br.  £ffoi^»  pU  98*  cites  30 
Aff.  51. 

5.  In  pracipe  quod  reddat  conufance  of  the  plea  was  granted^  and 
the  tenant  fued  re-fummons  for  faUer  of  the  rights  and  at  the  day  of 
return  of  it  the  tenant  was  eloigned,  and  admitted.  Br.  £iIoigO| 
pi.  78.  cites  39  E.  3.  17, 

6.  In  deht^  they  were  at  iffue  upon  the  cuftom  of  London^  and 
day  was  given  to  certify  sty  and  at  the  day  the  mayor  of  London  ar^' 
tifyed  it  ij  their  recorder^  and  then  the  defendant  was  ejfrignod^  aad 

«         it 


m 

It ta/ Well;  per  Cur.    Br.  EiToign,  pi.  113.  cites  21  E.  4.  16. 

74. 78.  ; 

7.  So  f(;^  certificate  ofbajiardy  orue  unques  aceouple  &c.  to  be  cer- 

tifitdhj  the  ordinary^  and  if  the  writ  be  returned  or  not,  or  deli-- 
vcred  of  record  or  not,  the  eflbign  lies,  and  if  it  be  not  returned 
another  writ  nun  ijjue^  ficut  alias  returnable  the  fame  day  that  is 
given  upon  the  eiToign.  Br.  Eflbign,  pi.  113.  cites  21  E.  4. 
16. 74.  78. 

8.  In  quare  impedii  they  were  at  iffue  in  the  time  of  R,  2-  and  Br.  Tourj, 
Vfnire  facias  returnedy  and  after  it  was  difcontinued  by  demife  of  the  ^'  i^'  ^*^ 
Kkgy  and  re-fummons  was  awarded,  and  xh^  fl>eriff  did  not  return 

//,  and  another  fummons  was  ferved  2iVi^returned  againft  the  party 
and  tbejury^  and  the  defendant  was  ej/oignedy  and  ir  lav  well  by  afl 
the  juftices,  except  Ncle  and  Tounfend,  though  it  Be  not  at  the 
iirft  day,  and  //  is  the  firji  day  after  the  fummons  ferved  and  returned^ 
and  the  jury  at  that  clay  (hall  not  be  amerced,  before  the  writ  ferved- 
and  returned  no  party  was  demandable^  and  after  the  eflbign  was 
adjudged  and  adjourned.  Br.  Eflbign,  pi.  loi.  cites  i  H.  7.  8. 


(L)     By  whom  it  may  be  caft. 

r 

Common  Effeign. 

[l.  TT  is  not  material  whether  there  be  any  fuch  perfin  in  rerum  Br.  tfiToi^n* 
^  natura  who  cajis  the  common  effoign.     12  //.  4.  15.]  P^^  f^'  ^^^^^ 

[2.  For  the  name  of  him  "who  cafts  \tjhall  not  be  entered.     27 
£.  3.  82.  b.] 

,    (L.  ^)    Service  k  Roy.  ^     C  i73  1 

[^  There  da^  A/  to  be  fuch  aperfon  in  nrum  natura  who  cafis  this  *  Br-  Ef- 
e^oign  \  otherwife  it  is  not  good  ;   becaufe  he  ought  to  avow  it  in  ^?^^^^^^ 
proper perfon.     *  12  H.4.  24.  b.  27  £•  3.  82.  b.]  s/c.~- 

Fiteh.  Ef- 
foigOy  pi.  I J  9*  citei  S.  C. 

[4.  For  the  name  of  him  whd  cafts  the  eflbign  ought  to  be  en^ 
tered.     27  E.  3.  82.  b.] 

[5-  The  eflbign  may  be  caft  by  one  who  is  within  age.  21  E.  3;  Br.  Eflbign, 

Ibid.  f\.  133.  citet  S.  C. 


Vfl^.  X,  O  fM)   How 
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(M)  How  it  is  to  be  caft. 
Common  Eflbign. 

4  H.  6.  6.  [x ,  AN  eflbign  cannot  be  caft  hy  the  party  in  per/on.  4  H.  6.  6. 
b.  Abbot  of  £\.  u    «  «  1 

Bermondfcy  "*       °'J 

V.  Rois. — 

Br.  Eflbign,  pi.  73.  citei  S.  C.  Fiteh.  Eflbign,  pi.  91.  cites  S«  C. 

♦  Br.  Eflbign,  pi.  74.  cites  S.  C. 

Br.  Eflbign,  [2.  He  itho  IS  let  to  mainprife  cannot  caft  an  eflbign  de  Jervict 
sl^c'^and"  &  Roy  by  h\nJelf\  for  the  law  adjudges  fuch  a  one  to  be  always  in 
yet  it  was     prifon.     4  H.  6.  8.j 

agreed  there 

t|iat  protedUon  (^uia  profe^urus  lies  in  this  cafe*  % 

Eflbign  de  Service. 

[3.  He  who  cafts  his  eflbign  t)ught  to  avow  in  proper  perjon. 
12  H.  4.  15.  24.  b.] 


(N)  In  what  Cafes  He  ought  to  fwear  the  Eflbign 

to  be  true. 

•  Bf.  Ef.     [r.  tF  a  man  caft  an  ejfoign  dejervice  le  Roy^  he  ought  to  fwcar 
foign.  pu,  1  ^^^  eflbign  true.  *  19  H.  6.  51.  b.  20.  b.] 

44.  cites  o  ^  -*  ^ 

S.  C.  per 

yortman.        ■       S.  P.  Br.  Eflbign,  pi.  106.  cites  5  E.  4.  70. 

2.  Eflbignor  was  fworn,  Vfhofaid  that  the  plaintiff  wm  net  in 
fervitio  Regis ^  and  fo  the  plaintiff  was  nonfuited.  Br,  KfToign} 
pi.  65.  cites  19  H.  6.  51. 

3.  He  that  cafts  the  effoign  mu/i  appear  in  perfon  in  Court,  to 
the  end  he  may  be  fworn  &c,  and  that  day  may  be  gi%ien  to  bring 
in  the  warrant  for  the  effoign.     2  Inft.  314. 


[  174  ]  (O)     What  fhall  be  a  good  Swearing. 

For  the         [i,  tT  is  not  enough  for  him  who  cafts  an  eflbign  defervice  Ir 

"chaUcngint  '^^•^  ^^  ^^V'*  ^^^^  ^^  '^  informed  that  his  majler  is  iw  tbefervke 

eflbigns        of  the  King^  unlefs  it  is  exprefsly  faid,  that  he  is  in  fcrvice  of  the 
%vi/htbat     King.     20  H.  6.  20.  b.] 

the  ejjligrfr 

leji'ijy  in  Court y  Gff.     Br.  Eflbign,  pi.  5.  cites  S.  C. 

(P)    Hoir 


'  Cflbign.  174 


(P)     How  it  ought  to  be  entered, 
la  refpe£t  of  the  Thing, 


TF  the  tenant  be  eflbign  in  pnecipe  quod  reddat  of  a  rent,  this  S.  P.  p 
fiiall  be  entered  de  placito  terray  and  not  de  placito  annui  ^JJ^' 


[f.  ir  me  tenant  oe  eiioien  in  prcsctpe  quoa  reaaat  or  a  rent,  this  !*•  f-  p«r 

and 

rMtuu      1 1  H.  4.  43,   b.]  '  '  ihcre'the 

rent  is  as 
of  inheritance.     Br.  Eflbign,  pi.  37.  cites  S.  C. 


In  refped  of  the  Adion.  'folszi.' 


^ — w — ' 


— 

[2.  In  writ  of  deceit,  if  the  eflbign  be  eflbigned  in  placito  decep^  Br.  Eflbign. 
"   /i«^  this  is  not  good.    14  H.  4,  18  J  tc.— 

Fitzh.  Eflbigni  pi.  14a.  cites  S.  C. 

.  [3.  But  if  it  be  entered  In  placito  deceptionis  SsT  tranfgrejjionis,  Br.  Eflbign, 
tkis  is  good,     14  H.  4,  i8,  bO  s.c  — ' 

Fitzh.  Eflbigni  pi.  142.  cites  S.  C. 

[4.  So  if  it  be  only  in  placito  tranfgrejftonisy  yet  it  is  good.  Br.  Eflbign, 

14  H.  4. 18.  b.j  tcl:^ 

Fitzh.  Eflbign,  pi.  142.  cites  S.  C. 

[5.  In  writ  de  rationabtli  parte  bonorum  an  eflbign  caft  by  the 
defendant  (hali  be  entered  in  placito  debitiy  for  this  is  a  debt. 
.  27E.3.  17.  b.] 

[6.  In  writ  of  annuity^  if  the  defendant  be  eflbigned  this  (hall 
^  entered  in  placito  debitL   17  E.  3.  17.  b.  J 

[7*  In  a  recordari  the  eflbign  of  fervice  le  Roy  for  the  defen- 
dant (hall  be  entered  cU  placito  detentionis  averiorum  ^  catallorumy 
and  not  di  placito  captionis  &  detentionis  ^c.  27  E.  3.  82.  b.] 

8.  In  adlion  upon  the  cafe  againjl  the  mayor  and  cotnmonalty  of 
W.  ejoign  was  cajl  for  them  by  their  name  of  corporation  in  plea 
^f^refpajs^  and  another  ejfoign  was  cajl  for  ihem^  in  which  ejjoign  all 
the  writ  was  rehearfcd^  and  [Brooke  fays]  this  feems  to  me  to  b^ 
for  doubt,  ifejjhign  in  plea  of  trcfpafs  Jhall  be  intended  in  the  general 
writ  oftrefpajsy  which  matter  is  not  argued  there.  Br.  Eflbign, 
pl-  114.  cites  21  E.  4.  79. 

9.  After  the  parties  are  at  ijiee^  and  the  defendant  is  effoigned^  f    '75   ] 
the  entry  is  ^uod  jurata  kc.ponitur  inrejpe^u  hic&cc.uf^ue  talem  Br.  Eflbign, 
dim^  and  does  not  fay  quod  idem  dies  datus  eft  partibus  pradi£lis  jj^'s**^. 
&c.  in  the  plea  roll  but  not  in  the  ejfoign  roll^  and  by  all  the  pro-  ^* 
thonotaries  where  fuch  efloign  is  call,  and  the  plaintiff  appears, 
Accflfoign  (hall  be.  adjourned,  and  by  this  the  parties  have  day. 

fir.  Difcontinuance  de  Procefs,  pL  32.  cites   i  H.  7.  21.  per 
C*ir, 

O  2  (P-  ai 
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(P.  2)     Entered.     How#  ^ 
In  refpcQ;  of  the  Parties  calling  it. 

S.  C.  cited  I.  ASSISE  in  C  5.  was  die  Luna prdx.  pojl  OSf,  Mich,  and 
Sutt?  2I  .  ^^  '*'  ^^  ^*^  plaintiff  was  detnandedy  and  ^ «  5^/f «  cafi  for 
Hiii.i6ja<.  A^Vn,  wA/ViSr  was  alloived\  but  per  Oanby  this  iball  be  entered  in 
in  c*fe  of  the  record  of  the  affife,  and  not  in  the  eflbign  roll ;  for  this  is 
l«rt»  "'  ^^^  ^^^  Common  Pleas,  and  not  for  affife,  and  if  it  be  mif-entcrcd 
xgcrton.  .^  .^  mifprifion  of  the  officer,  and  fliall  be  amended,  lir.  Effoign, 
pi.  127.  cites  JO  H,  6.  I. 

2.  In  practpe  quod  reddat  agalnfi  feveral  if  they,  will  be  ef^ 
foigned fever  ally  y  they  (hall  be  every  one  by  himfelfy  as  to  fay  7.  u. 
v^fy«j  /f.  /*.  de  placito  terra  per  A.  B.  and  ^.  ^.  ^/^  ead^  terra 
per  N.  C.  &c,  but  where  the  demandants  will  be  effoigned^  the  en- 
try {hall  be  entire,  viz.  A.  B.  C.  D.  and  E.  F,  ver/us  R.  C  de- 
placito  terra  &c.  but  fee  elfewhere  if  thefdemandants  cannot  be 
fevcrally  cflbigned  if  they  will.  Br.  EflbignCi  pi.  9.  cites  33  H. 
6.  25. 

(  Q^)   In  what  Aftions  and  Suits  Effoign  may  bc^ 

Common  Effoign. 


S.  C.  cited  [I.  r^O.  9v  Anne  Bedingfeild  15.  b.  adjudged  that  a  common 
rcLvc/ac-  cffoign  lies  in  writ  of  dower^  and  the  ftatute  erf  12  E.  2. 

cordingiy.  '  Magna  Charta  109.  b.  is  to  be  intended  of  eiToigns  infervice  k 
Nov.  144.     Roy,'] 
Kaynor  v. 

Holcroft. Tn  dower,  tht  tenant  was  eifoigned  de  fervicio  Regis,  and  the  eflbignor  was  de- 
manded to  fee  if  he  Mvould  avow  the  effoign,  and  b^caufe  fuch  eflbign  does  not  He  in  this  a^oiiff 
therefore  he  difavowed  it,  and  the  tenant  did  not  come,  hj  which  grand  cape  was  awarded.  Br« 
S0bigB>  pi.  23.  cites  44  £.  3.  ^. 

Fitzh.  Ef-  ^^,  No.  eflbign  lies  in  writs  judicial,  33  H.  6.  5.  b.  adjudged 
ibign, pi.       ^.^^  jj  j^j^  not  lie  in  a  ♦  quern  redditum  reddit.] 

110.  cites  •  J 

S.  C. 

S.  p.  for  the  Qneen  redditunt  reddit  is  only  a  Tenirt  ficias  ti  attofnandom  and  is  2  judicial  writ* 
Br.  Eflbign,  pi.  8.  cites  S.  C. 

*  The  prothonotaries  faid  the  tenant  (hould  lK>t  be  cflbigned  ;  qtuere ;  and  fome  held,  thU  wbeie 
it  is  brought  againft  two,  they  fhall  not  fourch  by  eflbign,  and  the  queftion  that  occafioned  the  doubc 
wns,  whether  this  be  action  real  or  perfonal,  as  to  which  Babington  and  Pafton  dificred.  Br.  Ei^ 
foi?n,  pi    117.  cites  9  H.  6.  2 1. 

in  quare  non  admiflt  the  defendant  was  oufted  of  the  eflbign  by  the  juAkesof  both  benchct; 
for  this  is  a  writ  judicial,  which  fliall  iflue  out  of  the  rolls,  and  therefore  the  eflbign  was  qoaflked. 

[r  n  Br.  Eflbign,  pi.  82.  citss  21  H.  7.  10. Kelw.  71.  b.pl.  14.  Mich.  21  H.7.  S.  P. 
'7^  J  and  notwithflanding  the  writ  comes  out  of  Chancery,  and  is  originally  fued,  yet  it  baft 
refpeA  to  the  record  precedent;  befides,  it  is  an  accofation  of  a  CMtempty  for  which  the  pvty 
•ught  to  anfwcr  to  the  King  as  well  as  to  the  party, 

[J.  It 


/ 


r3'  Itdoes  not  Wc  in fcire  facias.  33  H.  6.  3.  b.  per  Prifot,  not  Br.  Effoign, 
in/dre facias  to  execute  a  judgment.     39  H.  6.  50.]  pl.M5.citt> 

Scire  facias  by  three,  and  two  were  eiToigned,  and  the  eflbign  was  quaflied  per  Cur.  becaufe  d«^ 
lavs  are  ouflej  in  fcire  facias  hj  the  ftatute  of  Weftm.  2.  cap.  45.  Quia  de  his  ^uie  recordat*  funt 
Ice.  and  fcire  facias  ad  fequend'  fimul  awarded  againft  the  two,  and  t)ie  one  of  the  tenants  made 
default,  and  his  default  was  recorded*  and  day  given  over.   Br.  EfToignt  pi.  no.  cites  10  H.  6.  i. 

[4.  It  lies  not  in  veninfacias^  33  H.  6.  5.  b.  per  Comber-  Br.  Eflbign, 
ford.J  S'-^-^^*" 

,  Fitsh.  EiToign,  pi.  ixo.  Cites  S.  C, 

[5.  In  trefpafs^  after  a  prote£lion  allowed  for  the  defendant  and  Fjtih.  Ef- 
rcpealed,  the  plaintiff  hath  a  re-attachment^  the  attorney  of  the  J°'5"»P^- 
ddfendant  may  be  eflbigned;     34  H.  6.  4.  per  Cur.]  s.  c.~— 

Br.  EfToig.!* 
fl'  II.  cltpi  S.  C.  In  treipafs  of  battery  againft  A.  and  two  others,  A.  was  eflcijned,  and  the 
•<ber  twoanfwered ;  and  fo  fee  Eflbign  in  Trefpafs.    Br.  Eflbign,  pi.  109.  cites  2  £.4.  I'i. 

[6.  The  fame  law  is  in  a  re-fummons  in  plea  of  land.  34  H.  Br.  Efrolgt, 
6, 4.  per  Cur.]  tc!—^ 

Fitxh.  Eflbign,  pi.  ii2.  cites  S.  C. 

[7.  No  eflbign  lies  in  any  attaint  where  it  does  not  lie  in  thefirji  ?«■  Wang, 
tw//,  as  an  appeal  of  Mayhem.     34  H.  6. 36.  J  J'^^^^ 

adjourned  9 
a&d  the  Court  faid,  they  wouM  be  advifed  if  they  ihould  adjydge  it  or  not.     And  fo  fee  that  in  ano* 

tba  attaint  it  lies  clearly.     Br.  Eflbign,  pi.  15.  cites  24  H.  6.  36.-- Tenant  cannot  be  eflbigned 

in  thisa£Uon  afur  appearance,  by  the  ftatute  of  W.  i.  cap.  41.     Br.  Efloign,  pi.  70.  cites  21  H. . 
(.  42. 

In  attaint  the  ifTue  was  joined  that  they  made  good  oath  ;  the  plaintiff  prayed  nifi  prius  immedi- 
^clj,  snd  bad  it,  becaufe  eflbigxi  is  oufted  by  the  ftatute,  fo  that  the  tenant  fliall  not  be  eflbigned. 
9r.  Eflbigp,  pi.  54.  cites  21  £.  3.  i6. 

[8.  The  defendant  cannqt  be  eflbigned  in  quare  impediu  *  22  •Fitzh.  Efn 
E.  3. 4.  b.  Contra  f  22  E.  3.  ;•  b.]  di«  s^C^' 

f  Fitsh.  Eflbign,  pi.  34.  cites  S,  C. 

[9.  [5^/]  an  eiToign  lies  in  quare  impcdityir  the  plaintiff,  •  Fitzh.  Ef- 
14  H.  4,  12.  b.  •  22  E.  3.  4.  b.]  foign,  pi.33. 

^  J    T        -»  cuesS.C. — 

Common  Eflbign  lies.    Br.  Eflbign,  pi.  6.  cites  ay  H.  6.  i. 

fro.  An  eflbign  lies  not  in  an  aj[Jife^  becaufe  delays  are  oufted  *  Br.^Ef- 
hcrc.    ♦  14  H.  6.  22.  b.  adjudged,     f  22  Afl*.  79.]  foign,^pUr. 

J  It  !ie«  not 

»  aflife  afttr  appearance  by  the  ftatute  of  W.  i.  41.  Br.  Eflbign,  pi.  ^f>,  cites  21  H.  6.  24. 
■fBr.  Eflbign,  pL  94.  cites  1 1  AC  79,  [but  it  is  mifprinted,  and  fhould  be  22  Afl*.  79.  as  in  Roll.] 

[it.  In  writ  of  entry  in  nature  of  an  ajpfe  tne  tenant  may  be  ef-  •  Br.  Ef- 
loigncd.    ♦  14  H.  6,  22.  b.  adjudged.    Contra  t  22  Afl".  79.]       foign.pl. 8t- 

♦  Br.  Eflbign,  pi.  94.  cites  21  Aff".  79.  that  it  is  faid  there,  that  in  B.  R.  they  do  not  allow 
wign  ibr  the  plaintin  in  any  affife,  nor  for  the  ttnants  in  mortdanceftor. 

;        [12,  An  eflbign  lies  not  in  a  quem  redditum  reddit.    9  H.  6.  Br.  Eflbip, 

Jil'b,]  P^•Ii^cite^ 

O3  [13.  Aa*'^' 


.  I 


1 77  Cfloign. 

Br.  Eflbign,      [i  j.  An  cfioign  lies  for  the  tenant  in  afETe  of  nurtdancifior. 

S.  p.  [but  itlhould  be  22  AC] 

Vouchee  [i^.  Nor  for  his  vouchee*     22  AIT.  79.] 

was  effoign- 

cd  and  was  quifhed.  And  Brooke  fays  the  reafon  feemt  to  be,  that  it  ia  the  fame  peHoaaadthe 
tenant  himfelf  cannot  be  cflbigned.  Br.  Eflbign,  pi.  04.  cites  a  i  Afl*.  79.  [and  fo  are  all  the 
editions  aa  Id  the  year ;  but  it  Ihould  be  as  in  RoU»  vis.  %%  AiT.  79.3 

It  isfaid,  ^i^.  An  elToign  lies  not  for  the  plaintiff'  in  aflife  of  ♦  No.  dif- 

th^'difn^t'  ^^*'^"-  ^^  ^^-  79-  "°^  *"  mortdanceftor,  22  Aff.  79.] 

allow  ef- 

foign  for  the  plaintiflT  in  nul  aflife,  nor  for  the  tenants  in  aflife  of  mortdanceftor.     Br.  Eflbign,  fl« 

94.  cites  2-1  Afl".  79  [but  itfliouldbeit  Afl*.  79  j 

[*  This  feems  mifprinted  as  an  abbreviation  of  (novel),  whereas  it  fliouM  be  perhaps  (nal)  fof 
Br.  is  (nul},  and  the  Year-book  is,  viz.  in  no  manner  of  alfife  &c.  nor  for  the  tenants  in  mort. 
danceftor.  And  fays  note,  that  ihey  will  allow  attachment  in  aflife  of  novel  difleifin  of  S  days  lak 
leis.— ^[And  nothing  elfe  is  faid  diere  of  novel  difleifin.] 

[16.  AnefToign  lies  in  zfcire facias.     19  H.  6.  31.] 
Br.  Fflbign>       £17.  In  ajjife  by  two^  if  the  one  makes  default,  and  the  othef 
cUes's^C      '^^^  *  fummons  adfequendumftmul^  at  the  return  of  this  he  who 
' — Fitzh.    made  the  default  before  cannot  be  eflbigned.     lo  H.  6.  22.J 

Eflbign,  pi. 

X09.  cites  S.  C.  I  And  fays  that  the  eflbign  was  quaflied  by  good  advice,  and  he  was  fereied 

by  award,  quod  nota  bene,  and  yet  fee  tit.  Eflbign  in  Fitzherbert  the  eflbign  allowed  at  the  fum* 
mons  ad  fequend'  flmul,  but  this  feems  to  be  in  pnecipe  quod  reddat,  and  not  in  aflife.  Br.  EflbigOs 
pi  144.  cites  10  H.  6.  22. 

Aflife  by  two  who  were  eflbigned,  and  day  given  over,  and  the  eflbign  adjudged*  and  at  the 
day  the  one  came,  and  the  other  made  default,  and  writ  was  prayed  de  fummons  ad  profcqucnd' 
iimul,  and  he  asainft  whom  the  writ  *  iflued  was  eflbigned,  and  it  was  challenged  \  et  non  allocs* 
tur ;  but  the  ewgn  adjudged  and  adjourned.  And  fo  fee  that  upon  fummons  wi  profequeod^  fimul 
eflbign  lies.     Br.  Eflbign,  pi.  100.  cites  45  AiT.  %. 

*  The  large  and  fmall  edition  is  (iffint)  but  the  other  and  the  Year-book  is  (ifliied]. 

'foI.  823.*  ['^*  ^^  eflbign  di  mah  USH  lies  not  but  in  writ  ^  right* 
V    \      f  19  H.  6.  61.  b.3 

Br.  Eflbign, 

fU  66.  cites  S.  C.  per  Fortefcue. 

£19.  By  the  flat,  of  Weftm.  2.  cap.  17.  an  eflbign  is  tolkd  ia 
a  writ  of  right  between  two  claiming  by  a  difcent  ] 

De  Servitio  Regis. 

Br.  Eflbifrn,       [20.  It  IS  not  allowable  in  a  quare  impedity  becauie  lapfe  may 

14  H  *^'^"  '^^""^ '"  ^^^  "^^^"  "'"^'  '^  ^'  ^*  ^*  *  ^3  ^^'  ^''  P^^  Thorpe.] 
ta, 13. 

but  »hat  is  a  D.  P. For  this  eflbign  has  day  for  a  year.     Br.  Eflbign,  pi.  6.  cites  jy  H.  6.  i. 

•  Br.  Delatoriest  pi.  lo.  cites  S.  C.^ Kcilw.  135.  b.  in  pi.  119.  S.  P.  per  Grantham.  Cafuf 

inccrti  temporis. 

It  lies  not         [21.  This  eflbign  lies  not  in  affife  of  ncvel  diffeifin.    5  Et  3* 

in  artilc.  p«,^    A    #-   1 

.Br.  F.iToir.   "P"     "■-' 
.1.  Te.  ciici2i  H.  (.  43. 

[12.  Thi» 


(Wfoigtl.  1: 177 

[%2.  This  efToign  lies  not  in  an  attaint^  for  it  is  tolled  by  Br.  Eflbign, 
the  5  £•  3.  cap.  6.  &  7.  becaufc  of  the  long  delay  arifing  there-  J.;^^'';^  jj ; 
b/J  6. 42. 

Any  Affoign.  [  178  ] 

[23.  If  a  man  fucs  zfclre  facias  out  of  a  fine,  and  while  that 
is  depending  fues  a  writ  of  ejirepetnent^  no  eflbign  lies  in  this 
writ  of  cftrepemcnt,  27  E.  3.  80.  b.] 

24.  Weflm.  2.  17  £.  I.  cap.  12.  In  an  appeal  of  deaths  the  ap'  7***  ?^^"' 
feaUr  Jball  not  he  ejfotgned.  appealed  of 

the  death 
of  a  man  ought  to  hare  convenient  etpedition»  and  not  to  be  detained  in  priron»  or  to  live  under  the  in* 
iuiy  of  a  murtherer  longer  than  there  is  caufe,  and  this  ftatute  was  chiefly  intended  for  the  benefit 
of  the  defendant,  z  iiA.  387. 

25.  In  juris  utrum  the  tenant  {hall  not  have  effoign  after  ap^ 
fearance  j  for  the  fiatute  oujis  it.  Br.  Effoign,  pi.  88.  cites  6 
Air.  3. 

26.  In  aj/ife  of  novel  dijfeijin  the  parol  was  put  without  day  by 
not  coming  of  the  juftices^  by  which  re -attachment  was  fued^  and 
re-fummons  againft  the  jucors^  and  at  the  day  the  plaintijf  caft  ef 
foign^  and  it  w^s  adjudged  and  adjourned  upon  argument ;  for 
this  re-attachment  is  as  a  new  original,  and  yet  the  plaintiff  had 
appeared  and  pleaded  to  the  affife  before.  Br.  Effoign,  pi.  24. 
cites  44  £•  3-  5. 

27.  Where  it  does  not  lie  upon  the  original^  it  docs  not  lie  upon 
theprocefs.     Br.  Effoign,  pi.  io6,  cites  5  E.  4.  70. 

28.  Effoign  de  fervitio  Regis  does  not  lie  upon  a  bill  agair^  one 
in  cujiodia  marefchalli\  for  he  ihall  not  only  be  intended  always  in 
prilbn  &c.  but  upon  bill  there  is  no  day  certain  as  from  15  days 
to  15  days*  as  in  a£lions  perfonal,  nor  as  in  pleas  of  land,  and 
therefore  there  cannot  be  adjournment  to  any  day  certain  as  there 
ought  to  be  in  other  a^lions.  See  Br.  Effoign,  pi.  ic6.  cites 
5  £•  4.  70. 

29.  Effoign  [of  a  voyage]  towards  the  Holy  Land  docs  not  lie  in 
^are  impedit  by  reafon  of  lapfe,  bccaufe  this  effoign  gives  day 
for  a  year,  Br.  Eflbign,  pi.  6.  cites  27  H.  6.  i, 

3D.  Where  tht process  is  byfummons  and  re-fummons^  eflbign  lies, 
per  Wideladc,     Br.  Effoign,  pi.  15.  cites  34  H.  6.  36. 

31.  Scire  facias  to  execute  annuity,  the  par/on  pleaded  that  he  S.  P.  Br.Ef- 
found  the  church  difcharged^  and  prayed  in  aiilof  the  patron^  and  had  ^®^5"' P^- 
it,  and  at  the  day  of  the  fummons  returned  the  patron  was  effoigned^  h!!.  ,0!  and 
and  per  omnes  the  effoign  does  not  lie,  becaufe  delays  are  oujiedin  yet  the  aid 
fcirt facias^  and  this  as  wellagainfi  thofe  who  come  a  latere^  as  againji  ****  ^*^^' 
thofe  tvbo  are  parties*^   quod  nota.    Br.  Effoign,  pi.  103.  cites 
2  H.  7.  TO,  II. 

3a  Only  common  effoigns  arc  allowed  in  dower^  but  not  effoi;^ns 
de  fervitio  Regis,  and  the  rather  becaufe  theyr^/.  12  £.  2.  whic'i 
provides  quod  non  jacet  effonium  iA  breve  de  dote  has  a  rca:    •. 
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17'  CiToigm 

viz.  Quia  videiur  deaptiobf  prorogatic  juris y  and  this  properly  to 

be  intended  of  an  effoign  of  the  fervice  of  the  King  which  is  a 

delay  and  prorogation  of  right  for  a  year  i  refolved.     9  Rep.  15. 

b.  Hill.  i8EHz.  Bedingfield's  Cafe. 

Ibia.  in  ^  J.  Xhe  Court  was  unanimoufly  of  opinion  that  a  corporation 

Mich  i""*  aggregate  were  notintitled  to  an  eflbignf/i  a  perfinal  action.  And 

Geo.2.Peter  itwasfaid,  that  no  efToign  lies  in  any  perfonal  adion  whatibever, 

▼.  Regioer,  nor  even  where  a  peer  or  member  of  parliament  is  party.     Cafes 

Aatanef.    ^f  p^^^    in  C.  B.  8.  HUL  12  Anji.  Symmons  v.  Totnefc 

iiifchaifcd,    (Mayor  of), 

Wcaufe  it 

was  a  perfonal  adion* 


t  179  ]  (R)    At  what  Time  it  may  be* 

f  I  •    ^T  common  law  in  a  trefpafs  the  plaintiff  might  be  eflbigned 
•"  afier  every  appearance^     1 1  H.  6.  31.] 
[2.  But  otherwife  it  is  in  a  replevin^  bccaufe  the  plaintiff  may 
be  defendant  in  this.     11  H.  6.  31.3 
•  Br.  Ef-         [  3,  j/t  common  law  it  lay  after  every  mefne  appearance.  ♦  21  E% 
JTc?-     4.i6.b.  „H.6.3..] 

S.  C.  but 

not  S.  P.  ■    ■     Fitxh.  Eflbign,  pi.  ifti.  cites  S.  C.  ft  S.  P.  bj  Brian* 

Br.  Eflbign>      Va    The  effoigQ  lies  after  every  appearance  in  an  annuity.    % 

»1.  31.  citct   U     -      .   1  ^      ** 

I.e. —    ^•4-4-J 

Titzh.  Eil 

foign,  pi.  131.  cidb  S.  C. 


And  though      [5.  In  an  annuity  againft  parfon,  after  the  prayees  in  aid 
was'SX*     5^'i?»'^>  *'  another  day  the  attorney  of  the  defendant  may  be 


are 
'   -  ^  ^        ef. 

icnged  be-      foigncd.      2  H.  4.  4O 

caufe  it  «at 

after  appearance,  yet  the  eflbign  was  allowed  ;  for  if  the  defendant  makes  de&ult  tC  any  day  aftcf 

appearance  the  plaintiff  fliall  recover  the  annuity,     Br.  Effoign,  pi,  31.  cit^s  S.  C-  fitth, 

EiTolgn,  pi.  131.  cites  S*  C. 


Br.  Effoign,  [6.  After  a  venire  facias  awarded  againfi  an  infant  to  be  view^ 
s  c°  er'**  where  the  iffue  is  on  the  infancy;  or  after  the  guardian  is  f«m- 
Thorpe.—  mandcdto  bring  the  infant  into  Court  to  be  viewed^  the  infiuit  cvj^ 
Fitzh.  Ef-     not  be  effoigned*     41  £•  3.  29.3 

foign,  pi. 

146.  cites  S.  C. 

Br.  Effoign,  [y.  Jn  debt  defendant  came  by  capias^  and  waged  law,  and 
s!'c ^and^'  found  mainprife,  at  the  day  which  he  had  to  perform  his  law  he 
fays,'tbatthis  canAot  be  eiToigned.     44  £.  3.  12.3 

it  feems  is 

by  reafon  of  tlie  mainprife  ;  for  4  H.  6.  S.  is,  that  he  that  is  by  mainprife  is  in  a  manner  in  pri6% 

find  therefore  is  prefent  and  cannot  be  eflbigned.    1  ■ — Fitsh*  £ffoi£S|  pi.  150.  cites  S.  C« 

apitib.  Ef.       [g.  On  the  ixigent  rtiurn^d  in  dtbt  the  plaintiff  may  be  cC 

toigocd« 


^Efibtgti-  170 

foigned.   45  E.  3.  10.  b«  But  he  Ihall  render  himfelf  before  the  ^oigQ^  pi. 
return.]  s^c.— 

The  defendant  ctme  in  by  fuperfedcu  upon  mainprifc,  and  at  the  day  of  return  of  the  exigent 
At  phiatiff  vas  cflbignedt  and  the  defeaidant  had  idem  dies  without  malnprife ;  quod  oota.  fir,« 
IfSuffh  pU  117'  cities S.  C.  ■  "S.  P.  Br.  Ellbign,  pi,  130.  citetjS  £.3.  18. 

[9.  At  the  return  ofafummons  ad  warrantizandum  the  vouchee  Br-  Eflbign, 
may  be  e/Ibigned  before  entry  in  the  warranty^  yet  hd  is  not  party  ^'  q'J^^ 
before.    45  £•  3.  24.  b.}  F*it*h.  is^ ' 

foign,  sU 
67.  cites  23  AS,  75.  which  is  the  S.  P.  and  Ibemsto  be  S.  C.  with  45  E,  3. 24.  b.J 

[10.  J^ter  demurrer  on  the  day  of  the  adjournment  defendant  Notwith- 
may  be  effoigned.  3  H.  4.  1 5.  b.]  k^"!!^ 

pUiotiC 
Br.  Eflbign,  pi.  33.  cites  S.  C.  ■      >    Fitih.  Eflbign,  pi.  133.  cites  S.  C 

Adjudged  [at  what  Time  it  may  be.]  [  ^So  3 

tn.  At  the  fourth  day  it  (hall  be  adjudged  and  adjourned.  B«-.  Effoign^ 
X8E.4.4.  b.]  dtels!'c 

la.  In  attaint  the  plaintiff'  caji  effhign  after  appearance^  and  the 
tflbign  was  adjudged  for  the  plaintiff  by  award ;  quod  nota  ;  for 
tbe  ftatute  Weftm.  2.  cap.  30.  fpeaks  only  of  affile.  Br.  Eflbign, 
pi.  Qi.citet  16  Afl".  10. 

13.  Attaint  upon  verdift  in  mortdanccftor,  the  plaintiff  was 
efiigned  after  appearance^  and  it  was  qua/bed  by  thejlatute  Wejlm^ 
X*  ^Qp*  41.  Br.  £fibign,  pi.  96.  cites  26  AfT.  25. 

14.  .Guardian  wai  rejummoned  at  thefuit  of  the  heir  of  the  plaw* 
tifiagainjl  tbe  defendant^  who  diedy  and  after  [refummons']  wasjued 
againji  the  executors  of  the  defendant ^  who  pleaded  that  pie ne  admi- 
niftravit,  by  which  it  was  awarded  that  the  plaintiff  recover  ths 
wardf  and  by  this  award  the  defendant  cannot  be  efToigned  at 
tbe  venire  facias  upon  this  iflue,  becaufe  this  ijfue  is  taken  for  the 
damages  and  not  for  the  principal  \  for  judgment  was  given  upon 
the  principal  before,  and  therefore  after  fuch  judgment  ejfoign  does 
ii6t  He  upon  the  ijjue  for  the  damages  \  quod  nota,  Br,  Eflbign, 
pi.  72.  cites  24  £.  3.  25,  26.  53. 

15.  In  attaint  procefs  continued  till  the  habeas  corpus  returnable 
15  Pafch*  at  which  day  the  plaintiff  did  not  come  but  ejfoign  was 
(ijlfor  him^  and  was  challenged  inafmuch  as  ihejlatute  ts^  that  af 
ter  appearance  in  Court  no  ejfoign  Jhall  be  allowed  in  attaint  any  more 
than  in  ajfife.  Finch,  faid,  ihejlatute  is  intended  in  plea  perfonal^ 
and  not  tn  plea  realj  and  this  attaint  is  founded  upon  formedon, 
>nd  after  the  prior  demandant  was  effoigned  cfefervitio  Regis;  buc 
Knivet  faid,  this  does  not  lie  any  more  than  the  other  eflbign  ; 
per  Green  J.  thejiatute^  that  eflbign  does  not  lie  in  aflife  after 
appearance,  is  intended  the  common  effoign ;  for  in  mortdanceilonb 
2|ter  appearance  the  demandant  may  be  eflbigned  de  fervitio  Re-  - 
pSi  vid  after  the  plaintiiQf  appeared  by  attorney  of  his  own  free 

will  i 


iSo  CiOrfgn. 

ntnll ;  but  Green  faid,  that  they  might  well  have  adjudged  and 
adjourned  the  efToign.     Br.  EfToign,  pi.  99*  Cites  34  AiT.  6. 

1 6.  In  cojinage  the  tenant  pleaded  to  ijfue  by  attcmey^  and  the  tenant 
was  ejfolgned^  and  therefore  ill,  becaufe  he  had  attorney  in  Court, 
and  after  the  roll  niade  mention  that  the  attorney  was  ejfoigned  after 
the  ijfue^  and  therefore  well.     £r.  ElToign,  pi.  125*  cites  40  £• 

3-  34. 

17.  In  affife  o(  nufance  the  parties  had  the  view^  and  afier  the 

view  elfoigned^  and  at  the  day  of  eiToign  made  default  &c.  and  fo 
fee  Eflbign  after  View  in  Affife  of  Nufance.  Br.  EfToign,  pi.  a2« 
cites  42  E.  3.  9. 

J  8.  In  prsecipe  quod  reddat  the  tenant  tendered  his  ley  gager  of 
non-Jummons^  and  had  day  &c.  at  which  day  the  demandant  was 
effiignedy  and  had  day  &c.  at  which  day  the  tenant  was  eJToigmd^ 
and  at  the  next  day  performed  his  law ;  quod  nota.  Br.  Eflbign, 
pi.  140.  cites  44  E.  3.  38. 

19.  ^  the  day  of  imparlance  the  plaintiff  jfi^^//  not  be  e£oigned\ 
for  as  the  defendant  Jhall  be  condemned  by  his  default  if  he  does  not 
appear  at  the  day  of  imparlance,  fo  fhall  the  plaintiff  be  nonfuit  If 
he  does  not  appear  at  the  day  of  imparlance  ;  per  Cur.  Br.  £(• 
ibign,  pi.  121.  cites  ii  H.  6.  31. 

20.  In  trefpafs  the  fheriff  returned  the  defendant  attached  ^20 
foeepy  price  20  s*  and  at  the  day  the  defendant  was  ejfoigned^  and 
per  judicium  it  lies  well.    Br.  EfToign,  pi.  1 3.  cites  34  H.  6.  li. 

[]i8i    ]       21.  In  quare  impedit  a  man  may  be  efToigned  in  any  a£fion  in 
s.  C.  cited    which  effoign  lies  before  that  the  writ  original  be  returned  \  quod 

Kutt-YsT'  ^^^'^ »  *"^  y*^^  ^^  ^^^'  *^  depending  till  the  writ  be  returned.    Br. 
Hill,  isjac.  Eilbign,  pL  107.  cites  2  £«4*  !!• 

in  the  Cafe        • 

•f  Egcrton  v.  Hgerton. 

22.  An  efToign  cafl  was  refol ved  not  allowable,  becaufe  the  af^ 
pearance  by  their  attorney  was  entered  and  recorded ;  and  if  an  ef- 
foign would  lie  it  fhould  be  as  well  caifl  for  the  attorney  as  for 
the  tenants ;  and  when  an  appearance  by  their  attorney  is  re* 
corded,  they  cannot  at  the  fame  time  be  cflbigned.  Cro.  C.  51 1« 
pi.  5.  Mich.  14  Car.  B.  R.   The  King  v.  Dreidon. 

23.  An  efToign  afier  appearance  is  abfurd,  but  that  cannot  ii 
fijfgnedfor  error^  becaufe  it  is  only  dilatory,  and  the  granting  \ 
dilatory  when  it  ought  not  to  be  granted  is  no  error;  but  is 
other  wife  to  deny  it  when  it  is  grant  able.  Carth.  173.  Hill.  2  &  3 
W.  &  M.  in  B.  R.  in  Cafe  of  Clobery  v.  Exon  (Bifhop). 

24.  Eflbign  may  be  cafl  at  any  time  before  a  ne  recipiatur  entered* 
Ld.  Raym.  Rep.  79.  Pafch.  8  W.  3.  Burghill  v.  Gibbons. 
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(S)     At  what  Time  it  may  be  caft. 

* 

[I.  nnHE  eflbign  for  the  demandant  ought  to  be  caft  the  firft  •  l^itth.  Ef- 

•*■    day  of  the  four  j  for  it  lies  not  after  the  firft  day,  be-  ^f^^^^ 
caufe  he  was  detnandable  the  firft  day.    *  1 2  H.  4.  24.  b.  Curia,  s.  c. 
+  i8E.4.4.b.]  ^^^e*?**' 

erery  adion,  or  otherwife  it  does  not  lie  if  exception  be  talctn^  but  if  exception  be  not  Ukenitnuiy 
be  caft  at  the  4th  daj.    Br.  Efloign,  pi.  112.  cites  S.  C. 

[2.  The  eflbign  lies  not  for  the  demandant  at  the  4/^  day^  al- 
though he  be  demanded.     10  H.  6. 3.  b.  ]  ^      ^ 

[3.  But  by  ajfint  of  the  parties  it  may  be  caft  on  the  2d  or  ^h    FoI.  S14. 
day.  18  E.  4.  4.  b.]  ^      y   "^ 

Br.  EflbigHb 
pt  112.  cites  S.  C.  but  fpeaks  only  of  exception  taken  or  not,  and  fays  nothing  of  aiTenc* 

[4.  But  the  tenant  may  be  ejfoigned  at  the  \th  day^  bccaufe  there 
is  no  neceffity  to  appear  before  the  4th  day.  Vide  I2  H.  4.  25. 
Contra  10  H.  6.  3.  b.] 

[5.  But  if  eflbign  defervice  le  Roy  be  cajl  for  the  tenant  the  \ft  *r-  Eflbign, 
iflfjT,  where  there  is  nofuch  in  rerum  natura^  which  is  not  good,  at  s/c.^i,Jt*'** 
the  4.th  day  another  eftbign  cannot  be  caft  by  another  by  him.  notS.P. 
1 2  H.  4.  24.  Quaere  rationcm.]  ilibi^  L 

140.  cites  S.  C. 

[6.  In  zformedon  if  an  ejfoign  be  not  caji  the  \Jl  day  and  record-^  ^r-  Eflbign, 
iiy  it  cannot  be  caft  afterwards^  for  the  tenant  is  demandabte  the  s. 'c.llll 
ifi  day,  but  no  judgment  lies  on  the  default  till  the  4th  day^  and  yet  Fittli.  Ef- 
thc  tenant  need  not  to  appear  till  the  4th  day.     12  H.  4.  24.]       ^^'^^^  f*- 

s.  c. 
[7.  In  annuity  againft  a  parfon,  the  flie riff  returns  that  he  is  a  f    182  ] 
clerk,  upon  which  a  venire  facias  iffues  to  the  flieriff  j  he  cannot  Fiah.  Ef- 
bc  cffoigned  at  the  return  of  it.     38  E.  3.  21.  b.  but  quaere.]         ^f^J^^^l^, 

s.  c:. — r 

Vcniie  facias  cltricum  was  returned  ferved,  and  the  defendant  was  demanied,  and  eflbign  wu  caft  for 
bin  and  quaihcd  ;  for  the  ftatute  of  challenging  eflbign  is  oufted  in  this  cafe.  Br.  Eflbign,  pi.  #9. 
cites  21  H.  $.  17. 

8.  In  attaint  at  the  next  day  after  the  fir/I  day  the  tenant  was  ef 
foignedjindthe  ejfiign  quajhed,  Br.  Eflbign,  pi.  88.  cites  6  Aff.  3. 

9.  At  the  common  law  in  attaint  the  tenant  at  the  firft  day  may 
beeifoigned.     fir.  Ibid. 

10.  in  precipe  quod  reddat,  the  Abbot  of  B.  demanded  conu- 
fance  afttr  that  the  tenant  had  made  attorney  in  Banco,  and  at  the 
day  infranchife  the  tenant  himfelfwas  ejfoigned  where  he  had  made 
attorney^  this  eflbign  is  not  good,  and  therefore  they  ought  to  award 
feifm  of  the  land  or  petit  cape  ;  per  Seton.  The  reafon  feems  to 
be  tbere^  becaufe  the  party  ought  to  have  fued  resummons  in 

6  this 


this  cafe,  quaere  ;  for  it  was  not  adjudged  in  ihat  point,  Br-  Per- 
emptory, pi.  51.  cites  21  £•  3.  61. 

1 1 .  Pracipe  quod  reddat  hy  two  demandants  againfi  one  tenant j 
and  at  the  firji  day  the  demandants  were  ejfoigned^  arid  at  thefecond 
day  the  tenant  was  ejfoigned^  and  at  the  third  day  the  tenant  demand* 
ed  the  view^  and  had  it,  and  at  the  day  after  the  demandants  were  ef^ 
feigned^  and  at  the  next  day  after  this  the  tenant  was  ejfoigned^  and  fo 
fee  that  the  tenant  himfelf  who  demanded  the  view  in  perfon,  may 
be  eflbigned  upon  the  view,  quod  nota ;  for  per  Prifot,  the  tenant 
may  he  effoigned  after  any  a£i  done  by  himy  viz.  at  the  next  day  after 
fuch  a£t  done^  quod  tota  Curia  conceflit,  but  at  thefecond  day  after 
the  view  hejhallnct  be  effoigned$  contra  at  the  iirft  day,  quod  nota, 
tit.  Eifoign  in  Fitzherbert  117.  and  therefore  here  the  tenant  was 
oufted  of  the  eflbign  at  the  fecond  day.  Br.  EfToign,  pi.  1 1 7. 
cites  39  H.  6.  28,  29. 

12*  The  demandant  or  tenant  in  pracipe  quod  reddat  may  be 
effoigned  the  fourth  day^  and  any  day  before  the  fourth  day^  notwith- 
Sanding  any  challenge  by  his  adverfary,  but  in  writ  judicial  out  of 
C.  B.  the  defendant Jhall  caft  effoign  the  firfl  day  only^  and  not  other- 
'  wife  if  any  challenge  be  taken,  per  Brian*  Br.  Eflbign,  pi.  141. 
cites  2  H.  7.  4. 


Fteh.  Ef. 
fiwf  n,  pi. 
124.  cites 

S.  C. 

Hurt.  sS. 

Hill.  16. 

Jk.  S.  C. 

cited  per 

Cuiam  in 

Cajie  of  Egprton  ▼.  Egerton, 


13.  An  eflbign  ought  to  be  caft  the  firfl  day  thai  the  writ  is  nr- 

turned^  notwithftanding  that  the  writ  be  not  put  in  till  the  quarta 

die  poft.     Per  Montague,  and  afiirmed  by  the  other  JuiHces« 

DaL  3.  pi.  2.  Pafch.  3  £.  6.  Anon. 

ff  tke  «f-         i^.  If  an  eflbign  be  not  taken  the  firfl  day^  it  (hall  never  after 

^MorT  ^  ^l^^"-     P^r  ^<>^-  Cur.  Godb.  236.  pi.  327.  Mich.  1 1  Jac. 
Ae  retora     C.  B.  in  Vaugban's  Cafe. 

«f  the  writ 

it  ought  not  to  ^e  at  all ;   for  all  writs  come  in  hj  poft  diem ;  per  WarVurtAO.    Hutt  it.  HiIL 

16  Jac.  in  Cafe  of  Egerton  ? .  Egerion. 


If  the  writ 
is  not  re- 
turned at  the 
day  but 
after*  now 
the  exccp. 
tion  is 
waived ; 
for  he  that 
enters  the 


15.  In  d^wer  the  tenant  at  the  day  of  the  effoign  did  not  cafl  any 
ajfo'ign^  and  the  demandant  entered  her  exception.  The  writ  is  not 
then  returned.  Upon  motion  that  the  tenant  may  be  eflbigned, 
notvvithftanding  the  exception,  it  was  refolved  that  he  might, 
though  the  writ  was  not  returned,  and  cites  2  E.  4.  ii.  21  E. 
4.  7,  8.  3  £.  6.  I.  that  an  eflbign  may  be  before  the  writ  be  re- 
turned, and  the  2  H.  7.  4.  is  there  cited,  in  which  a  difference  is 
taken  between  an  original  and  judicial  writ^  and  (aid,  that  in  the 
[  183  ]  firft  the  eflbign  lies  at  any  time  before  the  fourth  day,  but  in  the 
exception  writ  of  execution  the  eflToign  muft  be  the  firft  day,x>r  not  at  ail. 
trlcu«''thc  Hutt.  28.  Hill.  16  Jac.  J^gerton  V.  Egerton. 


procure 
return  of 


the  writ,  and  though  the  writ  which  is  afterwards  returned  (hall  have  relation  fo  the  day  of  the 
turn,  yet  the  exception  once  avoided  by  the  not  returning  it  is  not  made  good  afterwards,  and  in  fock 
cafe  eflbign  ihall  be  allowed  before  the  return  of  the  writ,  though  it  be  after  the  day  of  (he  ^ignt  ; 
uA  fo  is  the  courfe  of  the  Cou«,    Lieu  Rep.  185.  Mick.  4  Cu.  C.  B.  Aaoo. 

fr)"At 
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(T)     At  what  Time  it  lies. 

[l.  T^  he  in  reverjion  prays  to  be  received  for  default  of  the  lef-  ^»/»li-  E^-* 
•*•  fee,  and  the  receipt  is  counterpleadedy  he  (hall  mt  U-  ejiigned  ^^]I^J\q^ 
hifm  this  is  tried,  becaufe  he  is  not  a  party  before.     17  E.  3.  38.]  -Is.  p.  jBr! 

EfToiga, 
pl.68.  cites  21  H.  6.  14-  that  it  wis  faM  accordingly  in  the  time  of  H.  3.  in  which  cafe  the  cfibi^ 
tniquafhtd;  for  he  waa  not  admitted)  noriihe  party  till  he  be  received. 

fa.  But  after  the  refceit  he  may  be  effoigned.  17  E.  3.  38.  b.]     ritah.  Et 

•'  foign,  pi.  Sb 

cites  S.C 

(3.  Aprayee  in  aid  may  be  effoigned  at  the  return  oftbefum-  *  Fitah. 
www  before  he  joins  in  aid.  •  i  H,  6.  3.  b.  f  3  H-  6.  30.  b.]        g^**'f^^  ^ 

s.  c. 

♦  Protcaion,  pL  l.  citea  S.  C. Br.  Effoign,  pi.  12,  S.  P.  cites  34  H.  6.  16.— 

Fflbign  de  fervitio  Regis  does  not  lie  for  the  prayee  in  aid  to  be  received  till  he  be  received  in  U^u 
Br.  EObign,  pi.  4S.  cites  5  H.  5.  xf. 

4.  \Zfi\  a  vouchee  may  be  effoigned  at  the  return  of  the  fum-  Br.  Protec- 
mons  ad  warrantizandum  before  the  entry  into  the  warranty,  for  kites' sc.— 
the  demandant  has  made  Vwsiprivy  by  grant  of  the  voucher,    3  H.  Fitah.'  fro- 

^    -^  *  7.  cites  S.C- 

In  precipe  quod  reddat  the  tenant  vouched,  and  at  thefummons  ad  warrant'  rctnmcd  fcrvcd  the 
vouchee  was  efibigmedt  and  the  tenant  made  default,  and  the  demandant  appeared,  arrd  tlie  ef- 
(bigncr  prayed  that  the  default  of  the  tenant  be  recorded,  and  that  he  be  difcharged*  and  the  de- 
aanJaat  would  not  hold  him  to  the  default;  per  Finch,  if  the  vouchee  was  in  proper  perfon,  or  by 
aooroey,  it  is  rcafon  that  the  tenant  be  demanded,  but  not  as  here.  And  the  procefi  was  refpiteJ, 
and  after  the  vouchee  appeared,  and  the  other  not,  &  idem  dies  was  given  to  him  who  appeared,  an4 
thecflbign  ftood  for  the  other,  and  at  the  day  he  who  now  appears  cannot  be  eifoigned,  and  fo  in- 
finic.    £r.  Eflbigny  pL  26.  cites  44  £.  3.  3^- 

[5.  But  if  the  writ  be  returned  tarde  he  cannot  be  effoigned,  Br.  Effoign. 
becaufe  he  is  not  fummoned.     39  E.  3.  28.]  s.  c.^-1^'* 

Fitzh.  Ef- 

fcigHf  pi.  144.  cites  S.C. If  a  formedon  be  returned  tarde,  and  the  demandant  fues  an  alias 

foomons,  there  ought  to  be  nine  returns  between  the  tclte  and  the  return.  And  if  the  tenant  ii 
eloigned  upon  return  of  the  Urdc,  the  tenant  may  «oi  be  effoigned,  for  he  (hall  have  no  day  in 
Court,  by  this  return.  Note,  in  the  alias  fummoneas  (hall  be  the  wotds  (i  demand*  fecer*  te  fccur' 
de  claAore  profequendo,  except  there  are  iureties  found  in  Bank.  D.  252.  a.  pi.  94.  Pafch.  S  Eiiz. 
Alton. 

[5.  In  formedon  againft  baron  andfeme^  baron  mates  default  at  niji  All  isfinc 
prms,  and  before  the  day  in  bank  the  King  dies,  by  which  it  was  ^^^Court 
difcontimied  ;  if  a  refummons  be  fued  againft  baron  and  feme  they  hcidthatthe 
cannot  be  effoigned.  *  1 1  H.  6.  6.]  ^f  8^^  ^j^^ 

ti)at  therefore  it  feems  that  this  was  a  fpecial  re-fummons  which  revived  the  plea,  as  it  was  the  laft 
day  in  Court.    Quaese  the  rcJtfon ;  far  it  is  only  a  fhort  note.    Br.  Effoign,  pi.  84.  cites  S.  C. 

[7*  After  iffue  joined  and  a  venire  facias  abated  on  return  of  [  184.  1 
Ac  new  venire  faaas  the  defendant  may  be  effoigned,  though  it  i*J»««5ii  rhit 

8  be 


iS4  Cffingti 

bethefecoBd  be  not  the  fir  ft  dsty  after  the  parties  have  pleaded  to  the  inqueft, 
da"$''lnd'      ^'  E-  3-  38-  b.  adjudged.] 

the  reafon  _ ,  , 

fcems  tobe,  becaufe  that  which  was  abated  was  as  none.     Br.  Fuoign,  pi.  58.  cites  S.  C. 

Hob^rt  Ch.  J.  faid»  that  the  ftatute  of  Maribridge  gave  not  any  eflbign,  but  only  did  reftraia 
cflbigtis  ;  and  therefore  in  real  adtont  the  fame  is  left  as  it  was  it  the  common  law,  and  by  the 
^mmon  law  the  tenant  might  be  cfibigned  after  iiTue  joined.  Godb.  236.  pi.  327.  Mich.  y% 
Jac.  C.  B.  in  Vaughan's  Cafe. 

•  s.  P.  Br.  [8.  After  ♦  iflue  joined  and  a  f  ventre  facias  returned  the  defen- 
fa^Tes^^'   ^^"^  ^^y  ^  ^ffoig'^e^-     7  H.  6.  17.] 

34  H.  6.16. 

that  after  ilTue  joined  the  tenant  may  be  eflbigned  at  the  firft  day  if  he  be  party  to  the  iflue. ^Br. 

£flbign,  pi.  61.  cites  7  H.  6.  14.  S.  P.  [pi.  42.  and  Roll  fccms  mifprintcd,  (17)  for  (14). 

+  S.  P.  Br.  Elfotgn,  pi.  106.  cites  5  h.  4,  70.— —In  formed:>n  the  tenant  pleaded  nontenuitv 
and  fo  to  UTue,  and  at  the  day  the  tenant  pleaded  that  the  demandant  had  entered  after  the  laftcoo* 
iinuance,  and  the  demandant  e  contra,  and  at  the  day  of  venire  facias  returned,  the  tenant  caft  efibign, 
Caundifti  faid,  The  cflbign  does  not  lie,  for  this  is  no  liTue ;  for  when  the  tenant  pleaded  non- 
tenure, the  demandant  cannot  enter  upon  him  who  is  no  tenant,  but  Strange  contra;  for  the  te  nant 
nay  purchafe  the  land  after  the  plea  pleaded,  and  then  may  the  demandant  enter  upon  him,  and  !• 
cite  eflbign  was  allowed.    Br.  Efloign,  pi.  61.  cites  7  H.  6.  14. 

Br.  Efloign,  [g.  After  liTue,  and  liTues  returned  againft  the  jurors  upon  the 
i'c  b*"*  dijlringasy  and  an  alias  prayed  with  a  nijtprius^  the  defendant  can- 
prateaion  not  be  eflbigned  'mjervice  le  Roy^  becaufe  it  is  only  the  fuggeflion 
lies  at  that     of  the  party.     3  H.  6.  55.  b.] 

day;  for 

there  the  King  himfclf  by  his  writing  under  his  feal  certifies  that  he  is  in  his  fervice ;  note  the  direr. 

fity,  for  the  one  is  more  authentick  than  the  other. 

« Entry  in  nature  of  aflife,  the  parol  was  without  day  by  protedion  after  iflue,  and  nifi  prins,  aad 
the  demandant  fued  re-fummons,  and  the  tenant  caft  effoign.  Portman  faid.  The  tenant  has  at. 
tomey  in  Court  &c.  But  Fortefcue  faid.  He  is  removed,  and  fo  it  was  entered  in  the  Roll  that  he 
was  removed  by  writ ;  and  fo  fee  that  the  attorney  had  remained  at  the  re-fummons  if  ht  bad  not 
been  removed.  Portman  faid.  Yet  the  efloign  does  not  lie  ;  for  the  re-fummons  is  to  revive  it  in 
the  fame  plight  that  it  was  [when  it  was]  put  fine  die,  which  was  at  the  day  of  the  petit  cape  re- 
turned, at  which  day  efloign  does  not  lie.  But  Fortefcue  faid,  that  yet  the  eflbign  lies ;  for  upon 
te-fummons  if  the  tenant  makes  default,  grand  cape  ihall  iflue,  notwithftanditig  that  petit  cape  wis 
awarded  upon  the  firft  record. .    Br.  Eflbign,  pi.  66.  cites  19  H.  6.  57. 

If  the  parol  be  put  without  dav  at  the  diftringas  juratores  returned  after  iflue  by  proteAion  &c. 
yet  upon  the  re-fummons  the  tenant  may  be  eflbigned,  and  yet  opoa  the  firit  record  he  could  not  hare 
oeen  eflbigned.     Per  Pafton.  Ibid. 

[10.  In  replevin  the  plaintifF  may  be  eflbigned  after  xflTue  joined* 
and  on  the^^^^^?;  corpora,     11  H.  6.  31.  b.} 
Br.  Eflbign,      [i  i.  In  affifc  by  two  upon  default  of  one,  if  the  other  fac  fum- 
cJiest^C     n^o"S  adfequendum  fimul  zgzinR  hin^,  he  cannot  be  eflbigned  at 
— Fitah.       the  return  of  it.     lo  H.  6.  22.] 

Eflbign, 

pi.  X09.  cites  S.  C. 

Br.  Eflbign,      [  r  2.  At  the  petit  cape  returned,  an  eflbign  lies  not  for  the  tenant. 

Portman,  and  S.  C. 

Br.  Eflbign,  [  1 3,  But  if  at  the  return  of  the  petit  cape  a  proteilion  be  caft 
pl.^6.  cues  f^^  ^1^^  tenant,  and  afterwards  it  is  repealed  and  a  refummons  fucd, 
Fitah.  Ef-     now  the  tenant  may  be  cflc)igncd.     15  II.  6.  57. -b.] 

foign,  pi. 

105.  cites  S.  C.  ■     ■     See  tha  notes  at  pi.  9.  fupra. 

Eflbign 


Eflbign  after  Effoign. 

[14.  A  common  effoign  lies  not  immediatehf  after  another  common  *  8r.  Ef- 
tJIHin,  ♦  12  H.  4.  14.  1 4  H.  6.  6.  b.]  ;f  "jP'; 

S.  C.  p«r  ' 

Hall ^Fiteh.  Eflbign,  pi.  138^.  cites  S.  C. ^Br.  Ibid.  pi.  49.  S.  P.  cites  9  H«  5.  5. 

f  Br.  Eflfoign,  pL  73.  cites  S.  C. Fitth.  Eflbign,  pi.  91.  cites  S.  C. 

[15.  Eflbign  de  fervice  le  Roy  lies  not  immediately  after  a  com-  Br.  Eflbip, 
mn  effoign.     12  H.  4.  14.  contra.]  pi.^z.  ciw 

Fitxh.  Ef- 
CiifOi  pi.  X3S.  cites  S.  C.-—i— After  common  eflbign  an  eflbign  de  fcrvitio  Regis  lies  infinite.     Br. 
Eloign, pi.  49.  cites  9  H.  5.  5.  per  Strange. 

[16,  A  common  effoign  lies  not  immediately  after  eflbign  defer-  Vol  Si  ^ 
viceleRoy.     12  H.  4*  14.  contra.]  *^     \   ^'^ 

Br.  Eflbign,  pi.  42.  cices  S.  C Fltzh.  Eifoign^pl.  138.  cites  S.  C« 

[ij.  An  effoign  de  fervice  le  Roy  lies  not  after  another  eflbign  Br.  Eflbign, 
defirvice  le  Roy  immediately.     12  H.  4.  14.]  '^^'r  Hiu'  ^' 

cites  S.  C, 
"      -Where  the  firft  cflbigner  of  the  fervice  of  the  King  at  the  grand  cape  returned  did  not  appear 
•t  the  4th  day,  another  eflbigner  of  the  fervice  of  the  King  cannot  be  received  after ;  but  eomraoa 
<A)ign  may  be  amended  in  divers  cafes,  and  therefore  the  Court  awarded,  that  demandant  recover 
feififiof  the  land.     Quod  nota.     Br.  Eflbign,  pi.  44.  cites  12  H.  4.  24. 

[18.  Eflbign  de  fervice  le  Roy  lies  not  after  eflbign  de  fervice  J^itzh.  EC 
i  %  if  thefirjl  be  not  warranted.     1 7  E.  3.  3.]  dt«V  c'' 

J. S. brought 
^ntof  right  againft  C.  who  faid  that  (he  held  for  life  the  reveHion  to  R.  and  his  feme,  and  prayed 
■iJof  them,  and  bad  it,  and  fummons  awarded,  and  at  the  day  the  tenant  was  eflbigned,  and  at  the 
day  of  the  return  of  this  [the  baron]  was  eflbigned,  and  at  the  day  of  this  returned,  [the  baron]  was 
efoisMd,de  fervitio  Regis,  and  at  the  day  of  this  [he]  did  not  bring  his  warrant,  and  at  tliis  day  the 
kmc  was  eflbigned  4e  fervitio  Regi£,  and  it  was  allowed.  Nota.  Br.  Eflbign,  pi.  53.  cites  21  £. 
3.  i3«, 

[19.  khtv  procefs  intermediate  zmzn  may  be  eflbigned  after  an  Br.  Eflbign, 

effoign.    12  H.  4.  14.]  \  s!'c!''"'* 

[lO.  Ai  if  a  man  be  effoigned  at  the  firfi  day^  if  he  comes  after  the 
^j,  hcmay  ^^  effoigned  again.     12  H.  4.  14.] 

[21.  If  a  man  be  effoigned  de  fervice  le  Roy^   and  afterwards  *  Fifzh- 
cafls  a  proteStion^  if  a  refummons  be  fued,  he  may  be  eflToigned  of  a   f {g^'^cJj,/^* 

common  eflbign  ;  for  though  the  refummons  receives  the  firft  plea  s.  c. 

as  to  fome  refpedlsy  yet  here  the  refummons  is  an  intermediate  pro-  The  re- 
c*fi.    *  12  H.  4.  H.  Vide  t  I  H.  6.  6]  .  '^^^; 

revive  all 
^ich  was  done  before,  but  the  original }  for  per  Thirn.  upon  the  default  thereupon  lies  grand  cape 

»poo  the  re.fummons,  and  not  petit  cape.     Br.  Eflbign,  pi.  42.  cites  S.  C- >    ■    And  grand  cajc 

flail  ifliie  notwithttanding  petit  cape  was  awarded  upon  the  iirfl  record  per  Fortefcue.     Br.  Ibid.  pi. 
tt.  cites  19  H.  6.  57. 
t  Br.  Eflbign,  pi.  84.  cites  S.  C.  but  not  S.  P.        ■    fitzh.  Eflbign,  pi.  90.  cites  S.  C. 

[22.  Tilt  fame  law  is  if  the  parol  be  fut  fine  die  fr  any  other 
c(^i.    17  E.  3.  3.] 

[23.  In 
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[23.  In  a  plea  an  cflbfgn  Atfervice  li  Roy  may  be  caft  by  ifUef* 
t'clk^^'   ff^^^^f  precejs  after  another  eflbign  di  fervid.     12  H.  4.  14.] 

S.  P.  by  Hull. 

[  186  3 

Br.  Effoignk  [24.  If  a  man  i^  ejfoigned  defervice  U  Rty^  and  afterwards  mala 
pi.^2.  cite«  default  on  a  petit  cape  returned^  he  may  be  cffoigned  defervice 

Fitzh.  Ef-      &  /<^«y.      12  H.  4.  15.] 

Ibign,  pi. 

138.  cites  S.  C* 

Hob.  46.  [25.  In  zfirmedon  enreverter^  if  the  tenant  he  efjoigned  aftervieWf 

J^Brownl  ^^^  afterwards  pleads  in  abatement  of  the  writ,  and  after  wards 

•154. 6  C.  vouches  tfvOj  viz*  A.  and  B.  of  which  A,  is  afterwards  effiignedj  and 

adjudged  then  B,  and  the  fame  day  given  to  the  demandant  tenant  and  vouchee^  and 

&.  C.  cited  ^^  ^i^g  Y2Sk  day  of  the  eflbign  beth  vouchees  appear^  and  on  the  (iimc 

Win.   34.—    ,  ,  '        ,,  ^P        -       f.       'ff'i'^  »•       /r* 

S.  C.  cited  day»thc  tenant  cafts  an  effotgn  for  him  and  his  attorney  ;  thts  ejotgn 

fer  Cur.  lies  for  the  tenant^  for  though  the  tenant  had  an  ejfoign  before^  it  was 

T^n\  w  **  o^^her  refpelly  fcilicet,  between  him  and  the  demandant.    But 

ft  M.  in    '  ^ow  it  is  in  another  degree  and  order  of  plea,  that  is,  between  him  and 

C.  B.— —  the  other  vouchee^  who  never  being  entered  in  the  warranty  might 

^"JdTcddat  ^*^^^f  vouch  himfelf  or  the  fenant.     But  if  he  had  been  aQuaBj 

Sc  tenant  entered  into  the  warranty^  then  he  could  not  at  any  other  time  be  eff^ign-' 

was  ef-  ed^  not  the  tenant  who  had  ended  with  the  vouchee,  and  was  likewife 

^ur^mKh^  barred  oi  pleading  againft  the  demandant,  becaufe  his  plea  was  put 

cd,  and  the'  in  the  mouth  of  the  vouchee.     Hobart's  Reports^  44  between 

vouchee  was  Earl  of  Qanrickard  and  Lord  Fifcount  LifU  adjudged*     Contra  X 

St    H.  7.  13.3 

^y  the 

tenant  was  eiToigncd,  and  the  opinion  of  the  Court  was,  that  it  does  not  He,  and  it  wu  faid  tbatit 
has  been  adjudged,  that  at  the  day  of  the  grand  cape  ad  valent.  returned,  wherc/tbe  vouchee  makcf 
default  when  the  tenant  has  been  eflbigiied,  that  it  (hall  be  adjudged,  and  not  adjourned,  to  the  iaienC 
that  the  demandant  ftiall  have  judgment  againft  the  tenant  to  recofer,  and  he  over  in  valuct  aad  all  tfa« 
Court  agreed  to  it,  becaufe  it  is  for  the  advantage  of  the  demandant  to  have  hts  judgment,  but  conCra  ia 
the  principal  cafe ;  for  theie  it  is  delay  to  the  demand^t.  Br.  Eifoign,  pi.  104.  citet  3  H.  7.  ij« 
— — Fitxh.  Eloign,  pi.  125.  cites  S:  C. 

In  formedon  the  tenant  vouched,  and  proccft  continued  till  the  vouchee  appeared  ready  to  enter 
into  the  warranty,  and  at  this  day  the  tenant  was  efibigned^  and  the  eflbign  adjut^ed  and  adjounMds 
for  it  may  be  that  he  who  appears  as  vouchee  is  not  the  fame  perfon  who  Mras  vouched.  Br.  Eflbipiy 
pi.  71.  cites  ai  H.  6.  3.  ■  Hob.  46.pl.  52.  in  Cafe  of  Clanrickard  v.  Li^.  S.  C.  cited  per  Cur. 

and  that  5  1&-  3^  Eflisign  f<\,  is  the  like,  where  thefirft  vouchee  was  eflbigned  afiter  an  tiZbign  of  kit 
vouchee  ;  and  n  E.  3.  Eflbign  6.  and  that  a  roll  of  the  book  of  22  H.  6.  which  it  the  veryCafe  with 
the  principal  Cafe  was  found  according  to  the  book  between  CKVh^mmd  Mansil  l.  Mich,  ss 
H.  6.  in  the  kifoign  Roll.  And  fo  Hill.  34H.  ^  between  Belcravb  «W  Ha kdi  no  aad  divert 
others,  but  the  book  of  3  H.  7.  was  not  warranted  by  any  roll  y  for  Hobart  Ch.  J.  £u4  he  had  ctuied 
it  to  be  fearched. 

This  ftatute  26.  $1  H.  3.  cop.  1 3.  Enafis  that  after  a  man  has  put  hiw^tlf 
to  a  "demur.  ^P^^  ^^  inquejl  hejhall  have  but  one  effoign  or  one  default  \fo  that  if 
icr  in  law.  he  come  not  at  the  day  given  him  by  the  effoign^  or  make  aefault  the 
a  loft.  126.  fecondday'^  the  inquefl  Jhall  be  taken  by  his  drfault ;  *  andijfucb  in- 
of  debt  a^  ^"C^  ^^  /i/i^c«  in  the  ^county  before  the  Jheriff  or  coroners^  it  Jhall  be 
cujiom  of  returned  upon  the  King's  Juftices  at  a  certain  day  j  and  ifibepartf 
London  was  defendant  come  not  at  that  aay^  upon  his  default  another  day  /hall  be 
dewed'by"^  ^M"^^'  ^^itJ^^P  he  commanded  to  the  Jheriff  that  be  caufe  him 
thepUimiffj  to  come  to  hear  the  judgment  if  he  will  according  to  the  inquejl  \  at 

which 


« 

Vfkkb  iayifhi  cmm  noty  upon  bis  defaub  tbej  Jbatt  procad  to  judg'-  thUiffut 
mtnt.    In  6ke  manmr  itjhali  bi  dmfy  if  be  come  not  at  tbi  day  givtn  ^"  ^T^ 
M0  Um  by  bis  ijfoign,  queft  but  by 

tbe  etttifi* 
nif  rfthi  m^9r  hy  the  wumth  oftht  recutder,    Procefs  iflued  to  tht  mayor  to  ceitif/y  tt  which  day 
dtt  defendant  prayed  vn  be  eflbignedy  and  fo  he  was  by  the  opinioa  of  the  whole  Court ;  iat  this  w«« 
aoc  a  trial  per  Patr'um.     a  loft.  ii6. 

EiEbigo  here  is  uken  for  a  cmmim  effoign^  and  extendeth  not  to  the  eflbign  de  fenritio  Regis  fts* 
I  loft  ra6. 

This  ad  leftrains  delays,  and  therefore  is  to  be  anderftood  where  an  eflbign  does  lie«  and  giTesaot 
aajwheit  none  was  before ;  and  therefore  after  iflue  in  a  fci.  fac.  the  dcfendantfluU  not  be  cfibigni4« 
tlnft.  126. 

Bat  if  there  are  divers  tenants  in  a  precipe,  or  drvers  defendanti  in  a  perfonal  adiont  r  .  Om  l 
iboash  in  law  (hey  ate  but  one  tenaat,or  one  defendant,  yet  each  of  them  ihali  have  one  ^  '  -* 
eflbign.  i  Inft.  126. 

*  Tbe  meaning  of  this  claufe  is,  that  if  after  iflue  joined  in  a  bafe  Court  the  defendant  hatli 
bad  his  efibign,  yet  if  the  plea  be  removed  before  the  King's  juftices,  he  ihall  have  another 
cflbigB  before  the  juftices;  for  the  proceeding  in  the  bafe  Courtis  not  of  record  abore.  2  Ixtft. 
127.  cap.  13. 

27.  l3jBf.  I.  cap,  27.  After fucbtinu  as  any  bas put  bimftlf  upon  Thisaabta 
inquejt^  one  effoign  Jbail  be  allowed  at  the  next  day^  but  at  tbe  other  ^J^'lTfli 
days  tbe  taking  of  the  inquejl  Jhall  not  he  delayed  hy  ejfoigns^  whether  ftrfimUnd 
he  were  eloigned  before  or  no.     Neither  Jbail  any  effoign  be  allowed  ^f  a  common 
after  day  given  prece  partium^  nor  where  the  parties  confent  to  come  ^I'S*'  ^^f 
unttout  ejiign.  foig^  d^ferl 

vitio  Regis  ; 
ftr  that  he  may  caft  when  he  will.     2  Inft.  417.      ■  Though  the  words  of  the  a  A  are  general 

yet  it  muft  be  underftood  only  in  cafes  where  an  eiToign  does  lie,  which  is  implied  by  the  word  (allow- 
ti)  and  therefore  if  the  defendant  comes  in  by  exigent,  or  cepi  corpus,  and  joins  ifliie  ad  prozimum 
4iem  he  cannot  be  efToigned;  for  he  remains  either  in  ward  or  goes  by  mainprife,  and  there foxe  be- 
fare  this  ftatute  could  not  be  eflbigned,  and  this  is  a  branch  of  rcftraint  and  not  of  ealf  rgemcnt.  % 
Inft.  417. 

In  perfonal  aftions  before  iflue  joined  every  default  was  peremptory,  but  after  iflue  joined,  the  firft 
defiioltis  not  peremptory,  butthe  fecond  is»  and  this  is  by  the  ftatute  of  Weftm.  a.  cap.  27.  and  Marlb. 
foAfsam  aliquis  fe  in  ioquifitionem  pofuerit,  nonhabebit  nifi  unicam  defalum;  and  this  unica  defaltn 
u  always  upon  the  return  of  the  venire,  and  not  upon  the  diftringas;  for  the  unica  defalca 
mdl  be  ad  proximum  diem,  which  is  the  day  upon  the  venirct  And  though  the  defendant  never 
•ppean  nownpoa  the  return  of  the  venire,  yet  heretofore  the  tenant  was  then  demanded  folemnly* 
aodif  he  made  default,  there  went  out  a  diftringas  againft  the  jury,  with  a  claufe  in  it  to  diftrain 
the  defendant,  and  if  after  this  he  made  default  again,  it  was  peremptory,  becaufe  there  was 
•0  pfocefa  kft  to  fotoh  him  in ;  per  Holt  Ch.  J.  i  Salk.  2x6.  Trin.  2  Ann.  B.  R.  In  Cafe  of 
fila^f.Haydcn. 

»8.  3  £.  I.  cap.  42.  In  writs  ofaj/^e^  attaints  and  juris  utruniy  This  is  not 
efier  the  *  tenant  bas  once  appeareel^  he  Jhall  be  no  more  ejffhigned,  but  ^^^^^^2 
Jbail  make  his  attorney  if  be  willy  and  if  not^  the  ajfife  or  jury  Jhall  fife  ©f  novel 
he  taken  through  his  default.  difleifin,  ia 

which  writ 
diM  tenant  fliall  not  be  eflbigne4  either  before  or  after  ^pearance,  but  is  ii^tended  of  an  aflife  of  morr« 
^aaceftor,  and  it  is  faid  that  the  juftices  of  B.  R.  will  not  allow  an  eflbign  for  the  plaintitf  in  any  man- 
ner of  aflifc,  nor  for  the  tenant  in  affife  of  mortdanceftor<     2  Inft.  249. 

But  if  alBfe  of  novel  difleifin  be  difcontinued  by  the  not  coming  of  die  juftices  or  demife  of 
King,  the  tenant  ihall  be  efToigned  in  a  re-^ttachment,  and  fo  ihall  the  tenant  in  are>fummons  after 
2  diicontimiance  in  affife  of  mortdanceftor.    2  Inft.  349. 

An  affife  of  mortd*  Was  brought  in  Chefter,  and  the  tenant  vouched  a  foreigner  to  warranty,  where- 
ifon  the  record  was  removed  into  C.  B.  if.  Pafch.  The  tenant  may  be  eloigned ;  for  the  plea  in 
wnk  ia  not  the  plea  of  affife,  but  the  plea  there  is  only  upon  the  warranty;  for  the  affife  ihail  not  be 
ttkeainBadt.     ^Inft.   249. 

Thisfbtiteis  intended  of  tbe  tenant  In  an  attaint  as  well  in  a  plea  perfonal  or  mizt,  as  upon  tha 
pica  merely  in  the  realty.     2  Inft.  249. 

*  This  atendsas  well  to  the  tenant  in  law  as  to  the  vouchee,  and  tenant  by  receipt  at  t»  the  re* 
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ipnt  in  deeil ;  'fer  it  is  to  oiif  delay  for  the  expedition  of  juftice,  and  f)r  the  eiiie  and  Benetitof  ^ jiti< 
rors,  and  tlterefcre  bciiw  in  e^aal  mifcfaief  Atall  be  in  equal  lemedy.     2  Inft.  S49. 

The  elTojgn  here  thoifgh   fpokea  of  indefinitely  is   to  be  underibod  of  a  commoii  efibipi, 
aJaft.  249. 

2Q.  In  pka  (fland  at  the  petit  cape  returned  the  deittandafti 
Wffs  effolined  and  had  day  till  now^  and  thik  demandalit  lield  him 
to  the  default.     Trew<  fa  id,  the  default  cannot  be  taken ;  for 
li..  *^  '^  S^^^  h^  ^Jp>'^S%  and  this  notwithftanding  the  teftant  was 

compelled  to  anjfwer   to  the  default.     Hr.  ElToign^  pi.  S7.  cites 
5  Aff.  10. 

30.  The  parol  was  put  without  day  in  pntcspe  quod  reddat 
againft  a  prtcr^  becaufe  the  Kingfent  fuperfedeai  that  be  bad  feifed 
the  land  into  bis  hands  by  war,  becaufe  the  tenant  was  a  prior 
alien,  and  after  the  demandant  brought  procedendo  aftd  refunimem 
where  parol  was  put  without  day  before,  after  venire  facias  re^ 
turned  arid  the  jury  appeared^  and  at  the  day  of  the  r^fummons  re- 

^  "  turned  the  prior  was  effoignedy  and  it  was  challenged^  becaufe  the 

f    l98 . 1  prior  was  at  another  time  ejfoigned  upon  the  venire  facias  in  tbefirjl 

anion  ;  et  non  allocatur  ;  but  the  eflbign  admitted.     Br.  EflcMgn^ 

pi.  59.  cites  21  £.  3.  44. 

31.  In  pracipe  quod  reddat  the  tenant  vouched  to  warremty^  and 
the  vouchee  counterpleaded  by  thejlatute^  and  at  the  day  of  the  venire 

facias  returned  the  tenant  was  ejfoigned^  and  after  at  the  nifi  prtus 
the  demandant  granted  the  voucher j  and  in  bankfutnmons  ijfuea  againjl 
the  vouchee  who  made  default^  and  at  the  grand  cape  ad  valent'  re» 

^urnedj  the  tenant  was  ejfoigned  again.  Thorp  faid.  He  mxj  wcM } 
for  t\kt  firfi  procefs  upon  which  he  was  eflbigned  is  determined  by 
the  grant  of  the  voucher ^  and  the  eflbign  was  adjudged  and  adk 
journed.     Br.  Eflbign,  pi.  77.  cites  -^g  E.  3.  8. 

32.  Any  time,  that  a  common  efioigivlies,  efToign  of  the  fer- 
vice  of  the  King  lies  ;  but  not  e  contra  ;  for  at  the  day  of  return 

\         of  grand  cape  or  petit  cape  ejfoign  of  the  fervice  of  the  King  lies, 
Br*  Eflbign,  pi.  42.  cites  12  H.  4.  14.  per  Hank. 

33.  In  debt  the  defendant  tendered  his  law^  and  had  day  &c.  and 
at  the  day  the  plaintiff  was  effoigned  &c.  and  at  the  day  the  defendant 
was  effoigned  &c.  and  at  the  day  the  plaintiff  was  effaipied  again^ 
by  which  the  defendant  went  quit  without  his  law,  per  judicium 
Curise.     Br.  Eflbign,  pi.  49.  cites  <j  H.  5.  5. 

34.  In  replevin  after  iJJue  at  the  day  of  the  habeas  corpora  rr- 
turned^  one  cqfi  effoign  dejervitio  Regis  for  the  plaintiff  and  it  wa» 
challenged,  inafmuch  as  after  ifllie  a  man  fhall  have  but  one  ef- 
foign dr  one  default,  but  it  was  faid  that  this  is  intended  of  com- 
mon eflbign.  Per  Brown,  the  ftatute  is  general  of  eflbign  ;  but 
per  Fortefcue  this  effoign  fiall  lie  at  what  day  a  man  will.  Br.  Ef- 
foign,pl.  65.  cites  19  H.  6.  51. 

35-  ^^  trefpafs  protection  vrzs  allowed  for  the  defendanty  and  tha 

f  next  day  the  plaintiff ca^  repellanccy  and  prayed  re*attacbment  againft 

the  defendant,  ana  habeas  corpora  againft  tbejurorsy  and  had  it,  aad 

at  t^e  day  the  attorney  of  the  defendant  was  eflbignad^and  it  lies 


wll, perCocr.  Sonponnfummohi.    Br.  Effoign,  pi.  ii.  cites  54 
H,  6.  4* 

36.  In  Tiformedott  by  fever  al  demahdcAii  5^  Jome  of  them  would  tioi 
freuiit  whereupon  a  jummons  ad  fequendum  fimul  was  awarded 
againft  thofe  that  would  not  profccute,  and  at  the  return  there- 
of the  defendants  weiuld  have  t>een  feveralty  effoigned  againft 
the  demandants  in  a  writ  of  fummons  &c.  The  juftices  of  C.  B. 
awarded  that  ati  the  defendants  in  the  fum?nons  &c.  Jhall  have 
ht  tne  effSignfor  them  /?//,  and  that  Jhall  be  again  ft  the  tenant 
in  the  formedon ;  per  Cqr.  Bcndl.  58,  pi.  gS.Trin.  4  &  5 
P.  &  M. 

37.  In  2.fermedon  in  the  defcender^  the  tenant  had  been  ejfilgned 
upan  tbefummonsy  and  alfo  u^on  the  view.  And  afterwards  pleaded 
mdona  pasj  the  general  iflue,  and  thereupon  ifTue  was  joined  ; 
and  if  he  might  be  eflbigned  again  afcer  iiTue  joined  was  the  quef* 
don;  and  the  Court  was  of  opinion,  that  in  a  real  aSiion  the 
teiumtnunhe  effiigned  after  ijfue  joii\ed^  but  not  in  aperfonal  a£lion, 
by  the  ftatute  of  Marlbridge.  Godb.  235.  pi.  327.  Mich. 
li  Jac.  C.   B.  Vaughan's  Cafe. 

38.  'the  formedon  did  abate  by  the  death  of  one  of  the  demandants^ 
and  upon  a  new  writ  brought  by  journies  accounts  the  tenant  ej/iigned^ 
and  it  was  moved  by  the  demandant  that  the  eflbign  ihould  be 
quaflied,  Tiecaufe  the  tenant  was  effoigned  upon  the  nrft  writ,  but 
the  eflbign  was  allowed  by  the  Court.  Brownl.  152.  Brighaoi 
V.  Goodwin. 

39.  If  there  are  three  defendants  and  one  cajis  an  effoign  which  is  [  189  J 
wt  adjournedy  the  others  have  no  day  in  Court  to  caft  an  eiToign. 

Ld.  Raym.  Rep.  79.  Pafch.  8  W.  3.  Burghill  v.  Gibbons* 


(T.  2)     Fourcher  by  Effoign, 


i*  jyt the  Jlatute  ofW.i,  made  3  Ed.  I.  cap.  42.  For  as  much  ThisaAcx- 
^  as  demandants  are  often  delayed  b'r.  ii  is  ena£ied  that  par ce-  t«ndsonlyto 
nets  or  tenants  jointly  infeoffed  Jhall  not  four ch  by  effoign^  and  Jhall  [n*ref^a  of 
haute  but  one  effoign.  the  word 

^.  ,  demandant 

^rtath  i«  proper  to  f«al  a£lion  ;  and  aln  by  the  words  parceners,  tenents,  or  tenants  join  tly  iiifcofFcii ; 
^Qtnot  to  a^ion  of  debt  upon  an  obligalionf  covenant  or  other  like  perfoiial  adtions.     i  Iiift  %e  i 

Tbis  ad  is  to  be  underftood  afCcV  appearance  ;  for  that  is  no  fourcher  bat  after  fanner  eloigns  and 
fttiprocai  appearance.     2  Inft.  ^ji.  cap.  4^. 

laa  writ  of  annuhy  a{;ainft  a  parfon,  he  prayed  in  aid  of  the  patron  Aid  ordinary,  and  they,  after 

ocfaof  then  bad  had  one  eflbign,  would  have  ibuixhed,  but  could  not  by  the  rule  of>the  Court,  ani 

T*t  the  prayet  is  no  party  to  the  writ.     2  Inrt.  25 1 .  cap.  43 . 

This  tatate  is  made  againft  the  fourcher  by  eiToign  of  the  tenants,  and  not  of  the  demandants. 
Ibki. 

It  extends  not  to  baron  and  feme  ft^jfed  in  the  right  of  the  feme,  (but  this  is  remedied  by  the  fta  • 
tutt  ot'Gloucefter;)  but  where  the  baron  aJid  feme  are  jointly  infeoffed  they  are  within  the  purview 
«f  (bis  ftatute.     2  loit  25  f.  cap.  43. 

AU  j^iatcnaota  are  within  this  ftatute  thoiigh  their  eftate  is  created  by  any  dther  conTCN'ance  tlian  br 
feffmeat.    Ibid.  ' 

'^^  ftatute  aids  joiatenaocy  by  deed  but  not  by  fine,  unlcfs  in  cafe  of  dower.     See  Tcuk.   o 

P  2  '2.  Stat 


i89  ^fibiim* 

n«teB»  t«  ^f tf#.  ^fGimufiir  6  £.  i.  r^i/.  to. promdety  tbft  tohm  Ai 
!)iiwrniin*^f  ^M'^>"^^'*>'  VjSf^  ^'  impleaded  in  tbi  durt  rftht  King  thffjbai 
lSv^*ai    Mtifiareb  tf  ^gn. 

fciVi4eiervil]o1tefu$anditezieads«il7tofedtdton»  andtlierefere  in  pcifoiul  adionltfaejail 
imndkhf  dbif^.    a  laft.  321. 

TliitiftexteaJt  tocfloigm  after  apycatincc,  vis.  afiter  all  dw  tciuBtt  have  appeared,  aa4  dMidnt 
and  feaae  mayfeittch  by  t  fhln  befcce  appearance  aocwittifandiin  this  aft,    2  Inft.  311. 


3.  9  B.  $*Jlai,  t.  C4^.  3.  In  a  wrii  •/ dibt  brought  agmjl 
iXicyiws  they  Jbali  noi/eUrch  by  iffhign. 

4«  In  prac'ipe  c^ilod  reddat  agninjljfoi&y  two  appeared  and  Hdo  Wert 
effeign^d,  and  at  tbe  day  tbe  twoyvjho  were  ejjoigned^  appeared^  and 
Cbe  otter  two  were  ejjiignedj  which  was  challenged,  and  yet  the  cf- 
foign  was  adjudged  and  adjourned ;  for  pet  Thorpe,  they  may 
fourch  before  appearanee  notwlthftanding  the  ftatute ;  contra  afief 
appearance,     or.  Eflbign,  pi.  131.  cites  38  E.  3.  18. 

5.  In  a  praecipe  quod  reddat,  if  a  verdiS  at  tbe  vifi  prims  be 
given  againft  tbe  tenant^  and  ^t  judgment  is  not  given  at  the  day  h 
hanky  but  the  parties  are  adjourned  till  tbe  next  ternty  whether  die 
tenant  can  be  then  eifoigned,  dubitatur.  Kelw.  132.  pi.  io8* 
Cafus  incerti  Temporis. 

6.  In  replevin  by  tu^Oy  the  one  appeared^  and  the  otber  was  e^ 
foignedy  and  at  tbe  day  hey  wbo  was  ejfoignedy  Oppearedy  and  the  otoer 

was  ejjhignedy  and  at  third  day  be  whofirjl  ^oigned  would  have  been 
ejfoigned  again^  and  his  companion  appearedy  and  the  eflbign  was  ouft- 
ed,  for  he  (hall  not  fourch.  Br.  EiToign,  pi.  3.  cites  9  H.  6.  44* 
r  190  1  7*  I'^  ^^'  ^^  defendant  tendered  his  ley^gager  and  had  day 
&c.  and  at  tbe  day  tbe  plaintiff  was  effoignedy  and  after  at  this  day 
the  defendant  'was  effoignedy  and  after  at  this  day  the  plainhffcefi 
another  effoigUy  and  it  lay  well,  per  Cur.  for  as  long  as  tbe  plaintiff 
and  defendant  agree  they  may  fourch  by  ejjiigns  ;  quod  nota,  Br* 
Eflbign,  pi.  7.  cites  27  H.  6.  2. 

8.  The  tenant  may  be  effoigned  afier  tbe  vieWy  and  at  tbe  day  tbe 
demandant  maybe  effoignedy  and  this  is  nofourchery  butifzt  die  day 
&c.  the  tenant  wiube  effoigned  againy  then  fpeak  of  the  fourcher 
&c.  by  which  the  eflbign  was  adjudged  and  adjourned  i  quod 
nota«  Br.  Eflbign,  pi.  85.  cites  39  H*  6.  28,  29. 

9.  Fourcher  by  eflbign  on  the  part  of  tbe  tenant  isy  when  a  prr*- 
cipe  is  brought  againft  two  or  more  tenants,  and  after  each  (^ 
them  has  had  one  eflfoign,  which  is  due  to  them  by  law,  they  over 
again  delay  the  demandant  by  fucceflive  eflbigns.  2  Inft.'  250. 
cap.  43. 

10.  As  if  a  praecipe  is  brought  againft  A.  and  B.  and  A.  is  ef- 
foignedy  and  B.  appears  and  hath  idem  dies  given  him  ;  at  which 
day  A.  appears,  and  B.  is  eflfoigned,  (this  is  lawful)  but  then  at 
that  day  B.  is  eflbigned  again,  &  fic  viciflim  &  alternis  vicibus* 
this  is  called  fourcher  by  eflbign.     2  Inft.  250. 

11.  To  fourch  in  one  of  the  flgnifications  is  to  dividcy  and  be* 
caufe  they  divide  themfelves  in  delay  of  the  demandant,  by  ef> 
foigns  and  appearances  interchangeably  it  is  called  fourcher  by 
eflbign.  Ibid. 

r  12.  The 


12.  The  ftatutc  3  ^r  ^*  <^^  43*  ^eftin.  |.  is  not  to  be  un-> 

iaRood  of  a  ivr//  rfparfiticn  where  nothing  is  in  queftion,  but 
tbe  diriiion  of  the  land,  but  where  the  right  of  the  land  is  in 
queftion,  and  the  words  of  the  ftatute  import  fo  much,  which 
provides  againft  the  delay  of  right  bv  feveral  eflbi|;ns ;  per  , 
Hohart  Ch.  J.  And  the  protbonouries  iaid,  that  their  precedents 
were  fo,  and  that  in  flich  cafe  they  might  fever  after  appearance. 
Hob.  8.  pL  17.  The  Cafe  of  Eflbigns. 

13.  In  zfonnedan  againfl  Jiwral  tenants^  Mr<  appeared  and  was 
^gnedy  ana  then  another  appearedy  and  it  was  moved  vrfaether  he 
couid  be  eifoigned  by  reafon  cf  the  ftatute  of  Weftm.  i.  cap.  43. 
which  feems  to  be  that  parceners  and  Jointeaants  Ihall  have  bot 
one  eflbign,  and  that  they  fhould  not  fourch.  Cur.  contra ;  the 
ftatute  is  to  be  underftooa^  ejfalgm  after  appearance^  and  fo  is  tbe 
book  of  a8  E.  3.  18.  It  is  faid  to  have  heen  the  law  of  the  times 
for  tenants  to  fourch  before  appearance,  and  fp  is  2  Inft.  250. 
i)ob.  8.  and  46.  The  cafe  c/efibiigns,  if  the  tenant  vouched  two. 
Me  eflbign  may  be  caft  for  each  of  them  fingly.  2  Vent.  57. 
Trin.  \  W,  2(  ^.  in  Q,  B,  Bowycr  v.  MiliKr* 

(y)    Trial  of  an  Eflbign. 
By  whom. 

[l«  rF  an  eflfofgn  be  caft,  becaufe  nurfe  to  A.  the  King^s  iaugh^ 
^  ter^  the  plaintiiF  cannot  take  averment^  thai  the  iaid  A,  i$ 
^fuU  age^  and  therefore  is  not  to  have  a  nurfe^  becaufe  the  eilbijgner 
IS  xx>t  party  to  it,  and  therefore  the  eflbign  (hall  be  adjudgedand 
adjourned.  28  £.  3.  97.  b.  adjudged.] 

(U.  2)     At  what  Time.  C  igi  1 

[2.  If  an  ejfoign  be  cballengedy  becaufe  it  is  for  the  plaintiffs  where  •  j,^  ^f. 
he  hath  an  attorney^  for  whom  the  ejfoign  lieSj  this  challenge  fliail  be  foigD>pl.4t* 
tried  at  the  day  which  is  given  by  the  ejfoign^  and  not  immediately,  ^»»  ^•^• 
becaufe  the  eflbigner  cannot  be  party  to  try  any  challenge.    45  .JLSttk.* 
£.  3*  10.  b.  *  12  H.  4.  14.  I  E.  ?.  2.]  ^     EffiHgDtpl. 

[3.  iut  where  an  eflbign  is  chalUnged  becaufe  he  wasfeen  in  l?*:"**!j' 
Crait,  this  ihall  be  tried  the  fame  day^  becaufe  it  lies  in  view  and  ^'^^ 
record  cf  Court.    45  £.  3.  lO.  b.]  If  ihcpti^ 

becAMgaea* 
oA  aothtt  9ttmxkey,  this  is  a  difcontinuance  of  the  proccft ;  for  the  attorney  only  IhaU  be  eflbi|De^ 
aad  there  he  uay  pot  his  challeofe  upon  the  efloini,  that  the  party  has  attorney  not  remowed.  which 
ftall  be  tried  at  the  day,  and  not  befoie;  for  theefloigner  cannot  be  partv  to  the  trial  of  any  challenge  ; 
aod  fo  upon  every  challenge  upon  eflb^,  unleft  where  it  is  challei^  becauie  the  party  was  feea  ia 
Court  the  fame  day,  this  (hall  be  tried  immediately  by  the  view  of  the  Mrtyi  and  in  recording  of 
the  Court  if  he  was  prefeat  oc  not    Br.  £0eign9  pU  27.  cites  45  B,  j.   lO."  Fitiht 

UwgBi  pL  155.  dtci  S.  C 

P3  r^y-j) 


191  CiGK^f. 

(U.  3)     For  the  Tenant. 

In  formedon  [4.  If  an  ijfoign  be  cnjl  by  an  attorney y  and  the  demandant  chat* 
conufancc  of  i^j^gg  \^^  becaufe  another  was  made  attorney  in  the^eoT^  who  was  not 
granted!  and  flp^S^^^*  ^^^^  cannot  be  tried  immediately y  viz.  Whether  or  no  the 
the  dcman-  Jirji  attorney  was  removedyOV  other  matter  &c.  becaife  the  ejoigner 
iantfucd  is  not  party  to  the  challenge  to  try  it.  1 1  H.  4.  87.  b,] 
for  falierof  CS'  ^'f^hen  the  challenge  cannot  be  tried  irnmediate/y  the  ejoignfiall 
right  in  the  be  adjourned  up^fl  the  challenge  but  n(ft  adjudged.^ 

franchife, 

and  the  attorney  of  th^  tenant  caft  e(!bign,  wherefanotbcr  attorney  was  eflbtgned  apon  the  original*  aoi 
becaufe  this  matter  of  challenge  cannot  be  tried  by  the  eflbigncn,  therefore  per  Cur.  the  eiToign  fliaU 
be  adjourned  but  not  adjudged,  and  if  the  allegation  of  the  demandant  be  tniet  that  he  has  another  at- 
torney  in  Court  the  efloign  (ball  turn  him  in  default  at  the  day,  by  «rhich  the  attorney  [who  was  ef- 
fotgnedj  appeared  and  prayed  the  view ;  and  it  was  there  agreed,  that  if  the  ftrft  attorney  be  not  *  r^ 
tained  he  oughjt  to  be  dSbigoed,  and  not  the  other  atttmey  $  quod  nou.  Br.  Eflbign,  pL  41.  cites  11 
H.  +  8.  87. 

*  AW  the  editions  are  (retained)  but  quaere  if  itibould  not  be  (removed.) 

+  All  the  editions  are  as  here,  butit  (hould  be  ix  H.  4.  S7.  b.  pi.  37.  Fitah.  EiE»iga«pl» 

137.  cites  S.  C. 

«  • 

(X)     In  what  Cafes  it   fliall  be  adjourned  and 

adjudged. 


I.  TN  quare  impedit  if  an  ejfoign  be  cajl  for  the  plaintiffs  and  if- 
•*•  fendant  jaith  that  he  hath  an  attorney  in  the  plea^  who  is  not 


Br.  EiToign,  [. 
pl.  46.  cites 

there  ii"»s  C^f!?"^^>  ^bis  Jhall  not  be  adjudged^  becaufe  if  it  he  true  it»Jhallbi 
only,  viz.  difallowed;  but  xtjhdll  be  adjourned^  becaufe  ue  attorney  may  hi  re* 
T.^*"**^f^-  movedhy  the  plaintiff.     14.  H.  ±.  17.1 

foi«n  (hall  '  *  -r  -r       ^  -t 

be  ad- 
journed, and  the  challenge  of  the  defendant  entered,  and  at  the  day  it  (hall  be  tried  if  true  or  not,  ani 

if  he  has  attorney,  the  detendaut  (hall  have  a  writ  to  the  biihop. Fitzh.  EiToign,  pi.  141.  cites 

J4  H.  4.  XI.  S.  C. 

[  192  ]    (X*  2)     In  what  Cafes  adjudged  and  adjourned. 

« 

Ur.  Eflbign,  [2.  If  demandant  be  eJJUgned,  and  the  fame  day  a  prote^ion  is  cajl 
S^cVccor'd'  fi^  '*^  tenant  the  ejfoign  Jhall  be  adjudged^  becaufe  the  demandant 
iiigiy,  &  iball  not  be  nonfuited  ;  but  it  ihall  not  be  adjourned^  becaufe  the 
pofteaad-     parol  is  put  fine  die  by  the  protection.     10  H.  4.  25.  b.J 

Fitsh.  EiToign,  pi.  z  74.  cites  S.  C.  • 

3.  In  mortdancejlor  the  tenant  vouched  B,  who  en  the  fummons  ai 
warrant*  was  ejfoigned  of  the  common  ejfoign^  and  after  de  fervitio 
Regisy  and  did  not  bring  his  warrant  at  the  day^  znAat  tbejmmtiij 
the  tenant  was  effoigned  defervitio  Regis^  and  the  eflbign  was  ad- 
judged and  adjourned,  ana  idem  dies  given  to  the  vouchee ;  for 
none  is  party  but  the  tenant  till  the  vouchee  has  warranted^  and  there* 
fbtc  the  affile  lies  well  for  the  tenant.     Br.  Effoign,  pi.  95.  cites 

23  Aff.  .15- 

4.  In  debt  the  defendant  came  by  the  exigent^  and  the  plaintiff 90 
^oignedy  and  therefore  it  was  adjudged  and  adjourned,  and  idem 
'4  dies 


<iiWoi%n*  IS? 

dm  given  to  the  defendant  without  mainprij^.     Br.  Eflbigi,  pi.  21  • 
cites  42  E.  3.  8.  * 

5.  Mortdancejhr  agcinjl  y,  who  vouched  B,  who  was  ejfolgnedai 
iiefummons  ad  warrant^  and  at  the  day  was  ejfoigneddejervitig^  RegiSf 
and  did  not  bring  his  warranty  and  at  the  fame  day  the  tenant  was  ef^ 

fiigned^  and  the  eloign  was  adjudged  and  adjourned,  not  with  land- 
ing the  dema/idanC  pr^^yed  the  aflile  by  default  of  the  VQUchee,  wbo 
is  not  party  till  he  has  entered  into  the  warranty  ;  quod  nota.  Br. 
£flbiga,pj.  28>  cites  45  £,  3.  24. 

6.  In  pracipe  quod  reddat  againft  the  harm  and  feme  the  haron  At  the  e»- 
Vias  ejfoigned^  and  the  feme  had  idem  dies^  and  at  the  day  the  feme  '^cnt  t^ 
cap  ijfoign^  which  was  challenged^  becauje  they  Jhall  have  only  one  J|,^*"eff«gii. 
tjfoign  as  one  tenant^  but  becaofe  the  Jiatute  is  quod pojlquamfemel  edt  which 
(omparuerit  in  Curia^  ideo  allocef  ei  eJfon\  which  is  intended  after  ^a^j"d?«d 
fifpearance^  therefore  the  cflbtgn  was  adjudged  and  adjourned,  as  "d,  and"' 
it  is  often  (aid  elfewhere,  and  34  £,  3.  as  it  is  fatd  there.     Br.  Ef*  idem  dies 
(oign,  pi.  2g.  cites  48  E.  3.  20.  j;;^,'-!?' 

without  m^^nprifc  ;  ^aod  nota.     Br.  Exigent)  pi.  5^.  citet  48  £.  J.  23.    - 

7.  In  fornudon  in  London^  the  tenant  pleaded  warranty  and  offers 
de/cendedin  a  foreign  county^  by  which  the  record  wasfent  into  bank^        •  •     ^ 
and  day  given^  and  after  venire  facias  ifj'ued^  and  at  the  day  the  te-  •  ^ 
nantfvas  effoigned^  and  becaufe  this  is  thiifirfi  day^  and  be  was  not 
enHgned  In  London^  therefore  it  was  adjudged  and  adjourned.    Br* 
Eflbign,  pi.  30.  cites  48  K.  3.  21. 

8.  In  deceit  after  day  given  to  the  party  falvis  advantagih  &c. 
the  defendant  was  effoignedy  and  rehtarjed  au  the  writ  in  this  effoign 
in  effigy  which  was  (hewn  to  the  Court,  and  the  eflbign  was  ad- 
judged and  adjourned.     Br.  Eiroign,  pi.  32.  cites  2  H.  4.  16. 

9.  ^are  impedit  by  the  King  agairtft  two  who  pleaded  to.  judg*^ 
Vunty  and  they  were  adjourned^  and  at  the  day  they  were  demanded^ 
#Wwerc  ej/osgnedy  and  it  was  adjudged  and  adjourned,  notwith- 
ftanding  it  was  faid  that  the  King  was  party.  Br.  Eflbign,  pi. 
33.  cites  3  H.  4.  15. 

10.  In  quare  impedit  by  the  Kingy  at  the  venire  facias  retsfrned  the 
attorney  of  the  defendant  was  effoigned^  and  after  toe  eflbign  adjudg- 
ed, and  before  the  adjournment,  the  attorney  was  feen  in 
Court.  Per  Gafc.  this  is  not  material  after  the  eflbign  is  ad- 
judged, and  the  efjoign  was  adjourned  notwithjlanding  that  the  [  I93  ] 
King  was  party.     Br.  Eflbign,  pi.  36.  cites  7  H.  4.  39. 

l\.  A  man  had  two  attorneys^  and  the  one  was  ejfoignedy  and  the 
ether  not ;  and  per  Hull,  in  this  Cafe  where  a  man  has  two  attor- 
neys, and  the  one  is  eflbigned,  this  (hall  be  adjourned  but  not  ad- 
judged.    Br.  Eflbign,  pi.  43.  cites  12  H.  4.  25. 

J  2.  In  pracipe  quod  reddat  the  tenant  had  aid  of  him  in  rever^ 

fseny  wbo  leafed  to  him  for  Itfe^  and  at  the  day  of  the  fummons  ad 

auxtTiand^  returned  the  prasee  was  effoigned^  and  at  the  day  of  tbi9 

is  eflbigned,  and  it  was  adjudged  and  adjourned  \  quod  nota  \  per 

Cur.  Br.  Eflbign^  pi.  12.  cites  34  H.  6.  16. 

13.  In  debt  at  thepluries  capias  the  defendant  came  in  gratis^  aild 
the  plaintiff*  t^as  ejfoignedy  and  it  was  adjudged  and  adjouj:ne4 

P4      •  -  per 
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p:r  Cur.  Contra  it  fliall  be  upon  the  exigent^  or  if  the  flieriflF  had  re- 
turned cepi  corpus ;  for  the  defendant  fliall  not  be  awarded  to  the 
Fleet,  nor  the  eloigner  to  mainprife,  unlefs  the  plaintiff  appear$ 
and  be  ready  i  quod  nota.     Br.  Efibign,  pi.  1 6.  citea  34.  H. 

6.  45. 

14.  After  the  parties  are  at  tjfui^  and  the  defendant  is  ijfoipui^ 
iir  the  plaintiff  appears  the  effoign  (hall  be  adjourned^  and  bv  this 
the  parties  have  day.  Br.  Difcontinuance  de  Procefs,  pL  32* 
cites  I  H.  7.  21.  by  all  the  Prothonotaries. 


(Y)     Warrant  of  an  Effoign. 
In  what  Cafes  to  be  made. 

B^.Eflbifs*  [I.  "DEFORE  the  ftatute  of  Mar&ridge  cap.  20.  [19.]  at  the 
|1. 45.  ciiej         -D  common  law,  in  an  effoign  de  malo  veniendi^  the  effoigner 

ought  to  fwear,  that  his  mafter  was  fo  fick  by  the  way,  that  he 

could  not  come.     12  H.  4.  24.  b.  25.  b.] 
Br.  Eflbtgn,       [2.  But  this  is  tolled hy  tbe/aidjlatute  in  cafe  of  common  ejfoigns, 

diet  5  E.  4.  ^     /  -* 

70,  per 

•11  thtjufticw.-  IMd.  pi.  108.  S.  P.  dtes  z  E.  4.  16. 

Br.  EObigii,  [3.  If  a. man  be  effoigned  of  an  effoign  de  fervice  U  Rojj  and 
s^  C*'  nd*'  afterwards  a  prote£bion  is  caft  for  him,  if  a  re-fummons  be  fucd, 
that  the  bcft  this  revives  the  whole,  and  therefore  the  effoign  ought  to  be  war- 
wpinjon  wis  ranted.     12  H.  4.  14.  b.j 

that  the         . 

je-fummons  does  not  revive  the  whole  which  wai  done  before  but  the  original.  ■  And  Fitxh. 

SiToign,  pi.  138*  cites  S.  C.  and  that  by  Thirn.  the  plea  it  not  revived  in  die  fame  plight  u  it  was 
l>efbre.^— — — And  the  Year-book  at  fol.  15.  is,  That  though  the  parties  are  come  to  new  procefs 
after  the  re-fummonsj  it  is  deceit  and  falHty  done  to  the  Court  at  one  time,  which  faifity  is  noCpuxgei 
by  the  fiift  fuxnmons.  If  he  does  not  warrant  the  firft  eflbign. 

•  Br.  Ef-         [^.  An  effoign  dc  fervice  le  Roy  ought  to  be  warranted.    21 

'^^^'     E.3.  i3.*37-<>2-] 
s.c. 

Br.  ElToign,  pi.  53.  cites  S.  C.  and  becaufe  the  baron  who  was  eflbigned  de  fervitio  Regis  did  not 
bring  his  warrant  at  the  day  of  the  return,  the  feme  was  efluigned  de  fervitio  Regis,  and  allowed. — - 
And  I  he  ibtute  of  Marlbridge  is  not  intended  of  this  eflbign.  Br.  Eflbign,  pi.  xoi.  cites  5  E.  4. 
7c.  by  all  the  jufUccs.— — Ibid.  pi.  ic8.  cites  2  £.  4.  x6.  S.  P.  per  toC  Cur. 

Fitih?\f.  [.5-  ^f^  f*"™®  ^^  effoigned  becaufe  nurfe  to  the  King^sfon^  this 
f(»ign,pi.'7.  effoign  ought  to  be  warranted.     13  £•  3.  19.  b.J 

cites  S.  C. 

Titeh.  Ef.         [6.  But  when  the  effoign  is  caff^  there  is  no  need  of  flicwing 
iito  s:  c:"  ^"y  *^"g  ^^  prove  the  kmti  a  nurfe  to  him,  for  the  effoign  may 
•be  brought  the  next  day.     30  E.  3.  19.  b.}  , 

fj^n^'or'    '  5^:  K  *^  ^^""""^  ^'  effoigned  dc fervice  U  Roy,  and  More  the  day 

<7cit?s       "f^^^  ^^J"^  ^^"cby,  the  parol  is  difcontinued  by  the  dimfe  if  the 

S.  c.  Atn^,  and  a  re-fummons  fued,  yet  the  tenant  need  not  warrant  the 

ieffoign  at  rhe  day  j  for  he  is  not  upon  the  re-fummons  to  anfwef 

ftf 


ibr  any  defatik ;  and  the  jujiices  tuw  an  not  thejuftias  (f  the  late 
Kag.    I  £.  3.  7.  h.  adjudged.] 

8.  Thtjhaute  efMarlb.  cap.  19.  ena^t^  tbatinceuntitSyhundreds^  This  aft 
Cearts  Barea^  or  •  other  Courts^  noneflxM  need  to /wear  to  f  warrant  ^^^^^, 

his  ej^ngn.  ibigns,  and 

yet  it  is  par* 
ticalaily  to  be  «ndcribo4  of  one  of  th«  five  cflbigfitt  and  that  it  is  of  the  common  cflbign  dc  ma« 
JpTeoiendi,  ib  aa  In  the  effi>ign  de  fervitio  Regis  ana  the  reft  he  that  cafts  the  eflbign  muft  fttll 
khpora,  the  delay  in  thea  being  fe  great.     2  Inft.  137. 

*  Thefe  general  words  are  interpreted  to  extend  to  the  King's  Courts  of  record  at  Weihn.  and 
eibcr  Ceurtt  of  reoord*  though  the  ad  begins  with  inferior  Courts ;  for  otherwife  thefe  genenl 
vvdt  piall  be  void ;  for  it  cannot  e^nd  to  inferior  Courts,  and  lower  tlian  thcfc  that  are  partico- 
larij  named,  and  this  is  an  exception  of  the  general  rule.     2  Inft.  1 37< 

f  Warrantisare  eft  jurarc  quod  ita  detentus  fuit  «gritudine  in  veniendo  verfus  Curiam  quod  've^ 
■ire  oon  potnit^  which  was  the  oath  of  him  that  caft  the  eflbign  at  the  common  law  before  this  a£l. 
%  laft.  IJ7. 

9.  Efibigner  ought  to  appear  in  proper  perfon  upon  eflbign  de 
fervitio  Reeis  ;  for  if  he  does  not  bring  his  warranty  a£lion  of  dif' 
eeit  lies  agasnji  both.     Br.  Eflbign,  pi.  44.  cites  12  H.  4.  24. 

10.  Bill  againjl  one  in  cuftodia  marejchalli  at  the  venire  facias^ 
iot  jury  Jhall  not  attend  the  difcujing  of  the  doubt ^  hut  Jball  go  and 
come  again  by  procefs  when  tne  doubt  is  difcufled.  Br.  £flbign» 
pi.  ic6.  cites  S  E.  4.  70. 

11.  If  tenant  be  eff^gmd  do  fervitio  Regisy  and  has  a  day  to  bring 
in  his  warrant,  and  at  the  day  comes  and  pleads^  that  the  deman^ 
Jant  has  releafed  to  him  all  the  right  which  he  has  in  the  land, 
hut  does  not  bring  any  warrant  to  warrant  the  ejfoign^  and  whether 
he  (hall  be  received  to  plead  this  releafe  dubitatur.  And  Keble 
took  a  diverlity,  whether  the  releafe  was  made  before  or  after  the 
eflbign  caft,  and  if  after,  faid,  the  tenant  had  no  day  before  to 
plead  it,  and  by  the  releafe  the  right  accruing  by  the  default  was 
difcharged.    Kelw.  135.  b.  inpL  119.  Cafus  incerti  temporis. 

(Z)     At  what  Time  it  ought  to  htjhewed. 


foign»  pK  S* 
cites  S.  C.  t  Br.  Eflbign*  pL  57.  cites  S.  C. 

[2.  \i  ^mzxiht  ejjoigned  de  fervice  le  Rejy  and  at  the  day  a  pro^  [  195  ] 
teiiion  he  cafi^  and  afterwards  the  rtfummons  isfuedy  and  the  party  Br.  Eflbip, 
is  fummoned*  of  a  common  effoign^  he  need  not  Jhew  the  warrant  of  ^'^l^^ 
tbifirji  ijjoigfi  at  thisday^  becaufe  his  abfence  is  excufed  by  this.    «  Mr.Daa. 

12  H.  4«  14.  b.J  vert  thinks 

the  fenfe 
isiperfed*  and  that  alter  the  word  (fummoned)  thefe  words  vis.  (cafts  a'  common  eflbign)  flioul4 
foUow,  [which  1  fuppofe  he  intends  inftead  ot  the  word  (of)  ]. 

[3.  But  at  the  day  which  he  has  by  the  lafi  eflbign  he  may  Jhew  Br.  Eflbigat 
both  warrants,     xa  H,  4,  14.  b.J  sl'c-^ 

Jitth.  £fl«ip7  ?!•  138.  citci  S.  C. 


1^5  €fbi0i» 

Br.  Eflbigiit  [4.  If  4  msin  bo  aligned  de  fervlce  U  Roy  hefin  M^aranc^ 
^^  ThWn^'  *  afterwards  makts  default^  by  which  z  grand  cape  ijfueSj  if  ^t 
eitV  i«  M*  ^^  return  of  it  £f  appears  and  does  not  warrant  the  eJJbigHy  bic  (ball 
—   ilj/i  theland^     1^  H.4.  14.  b.  Curia.J 


pL  ijS.  cites  S.  C. 

WM t|*P  5.  jBy  thefatute  ef  Glvuccfier  made  6  E.  I.  cap,  8.  In  tre^i 
tr"uStiff  ^^^  ^^^  ^^^^>  wAi?r/  attachment  and  di/jre/s  lley  if  the  defendant 
beflbisned  ^ig^  bunfclf  of  the  King*iferuices<^  and  bring  not  in  his  warrant  at 
4iL  fervice  the  day  given  by  the  eJToign^  he  jhall  recompence  the  plaintiff  damages 
M  Ae^iiT^  yir  his  journey  20  s.  or  niore^  at  the  di/crction  of  the  jujiices^  and 
Vingt  BQt     Atf  anurced  to  the  Kmg. 

faat,  this  ih«II  be  adjudged  a  nonfHir.     2  ^nfl.  374 cThe  ftatute  fays,  WKerethcfv  ^  <mm  d«. 

fcodant  &c  he  ihaU  pay  zos.  and  if  there  are  divers  defendants,  and  they  are  eloigned  de  fervice  k 
Koy,  and  at  the  day  bring  in  no  warrant,  every  one  of  them  itaX\  pay  zo  t.  for  they  are  is  law 
ISeveral  eflbigns. 

And  the  Court  by  their  difcretion  may  by  force  of  the  a  A  increaff  it  to  a  greai^  fov*  as  feat- 
times  to  40  s,  lee. 

And  albeit  this  branch  does  nor  by  exprefa  words  determine  what  Jhall  be  further  iooc*  yet  if  the 
cflbign  were  caft  after  iiTuq  in  a  perfonal  adion,  and  feeing  the  eflbign  for  want  of  a^  warrant  it 
turned  to  a  default,  it  follows  that  by  the  common  law  the.  inqueft  (hall  be  awarded  by  defimlti 
And  therefore  in  that  cafe  he  fhall  have  the  20  s.  for  the  jomney  by  the  ft«tuU>  and  by  tJle  in^vcA 
yecover  his  damages  and  cofts  by  the  common  law ;  for  ftatutes  made  for  the  oufting  o(  debjs  art 
crer  conflnied  liber  iily  and  beneficially. 

Id  a  real  adition^  if  an  eflb^n  be  cafl  for  the  tenant  de  ferrtce  le  Roy,  and  no  warrant  is  brmight  in 
at  the  day,  he  (hall  not  pay  the  20  s.  ftc.  for  this  ad  extends  not  to  real  anions :  hut  a  petit  C4pe»  or 
a  grand  cape,  ihall  lie  as  upon  a  default,  as  the  Cafe  (bail  require,     z  Inft  3 14. 

6.  In  a  writ  oi  dower  the  tenant  was  eflfoigned,  and  the  effoign 
adjourned  in  craflino  Purificaf  at  which  day  the  demandant  did  not 
appear  with  the  writy  and  demand  the  tenant)  but  would  have 
a  grand  cape  made  out.  This  being  (hewn  to  the  Court,  thej 
faid,  the  demandant  nnift  be  nonfuit,  he  not  being  ready  in  Court 
at  the  day  of  adjournment  of  the  eflbign  to  demand  the  tenant, 
and  the  tenant  was  therefore  in  no  default.  2  Vent.  1 17.  Hill^ 
1  &  a  W.  &  M.  in  C,  B.  Anon. 


I  »9^  1  (A^  a)     Warranty  of  the  Eflbign. 

I[I.   TF  eflbign  be  caj^  by  ajiranger^  and  a  day  given  by  theef- 
^  foign  whether  the  fame  day  to  bring  in  the  warranty  of  the 
eflbign  fliall  be  given  to  the  eflbigner,  or  the  tenant  himfelf,  duii^ 
tatur.    D.  4.  5.  Ma.  154.  16.] 

[2.  If  an  efioign  be  caft  by  a  ftranger  OSfabis  Trinitatisj  if  the 
Mtas  be  dies  dorrinicus  and  not  juridicus  the  warranty  ihall  be  to 
warrant  the  abfence  of  the  party  O&abis  Trinitatis  generally,  and 
not  die  Luna  in  O^ahis  Trinitatis.  D.  4.  5.  Mar.  154.  i6)  17.] 


(A.  a.  2} 


(A,  a.  2)    [Warranty  of  the  Eflbign,] 
How  it  ought  to  he. 

[3.  An  cfibign  tUfirvia  U  Roy  ought  to  be  warranted  by  writ  Br.  £fibis% 
Wt  of  the  Cbanury^  and  not  by  the  King's  Utters  patent.      1 2  H,  ^'^^^ 

4-  I5-]I  HuU.  IX 

H.  4.  i4.-*ritth^  Eflbign,  pi.  138.  cites  S.  C. 

[4.  The  warranty  of  the  effoign  ought  to  be  by  letters  patents 
w  by  clofe  writ.     Quaere,  D.  4.  5.  Ma.  154.  16.3 

[5.  The  warranty  ought  to  recite  the  effoign,  and  that  the  cf- 
Ibigncr  has  been  fworn  (for  he  (hould  be  fworn  de  veritate effiniu) 
Quaere.    D.  4.  5.  Ma.  154.  16.] 

6.  In  praecipe  quod  reddat  the  tenant  was  ejfoigned  deferohie  Re^ 
pSy  and  at  the  day  cajl  proteSlUn  without  other  warrant  of  ejfoign^ 
vA  well,  per  Cur.  and  the  prote£tion  allowed  ;  for  the  one  proves 
thi  ttber.     Br.  Eflbign,  pi.  34.  cites  7  H.  4.  5. 

7.  Eflbign  of  fervicc  of  the  King  muft  be  warranted  by  the  ef- 
foigner  in  proper  per/on.  Br.  Eflbign,  pi.  42.  cites  12  H.  4.  14. 
by  Hank. 

8.  A  the  petit  cape  the  tenant  cojl  ejfoign  de  fervitio  Regisy  and 
it  was  adjourned  &c.  and  day  given  to  bring  in  his  warranty  and  at 
the  day  he  brought  warrant  under  the  Privy  Seal,  and  it  was  held 
no  warrant ;  for  it  ought  to  be  under  the  Great  Seaiy  fo  of  protec- 
tioR;  for  the  juflices  fit  by  commiflion  under  the  Great  Seal, 
and  therefore  that  which  difcharges  them  fhall  be  of  as  high  na- 
ture, and  therefore  the  eflbign  mall  turn  him  in  a  default,  per 
Judicium,  quod  nota.     Br.  Eflbign,  pi.  17.  cites  35  H.  6.  2. 

9.  At  the  fummons  ad  auxiliandum  the  plaintiff  was  eifoigned  1  Tnft.  514. 
de  fervitio  Regis,  and  had  day  till  the  firfl  day  of  Eafter  term  to  ^.  ^"  *°^ 
bring  in  his  warrant  under  the  Great  Seal^  and  not  under  the  feal  muft'TtSfy 
tfthe  captain.     Dal.  46.  pi.  3.  Anno  5  EHz.  Anon.  that  he  it  m 

...  the  King*a 

KTtsce  ftct  which  commonly  it  upon  certificate  made  to  the  Ld.  Chaocellor  by  tho  captun  of  the 
M  under  whom  h^  ferves. 


(B.  a)     How  it  fhall  be  made.  E  «97  3 


me  attaint.     4  Afl".  2.  adjudged.]  femtio 

Regit  after 
sppcvaoce,  and  it  was  adjudged  and  fo  adjourned  notwithftanding  the  ftatute  of  Weftm.  x.  For  thit  i« 
b^eoQf  the  conmoo  eflbign  cap.  46.  and  after  the  writ,  which  thit  warranted,  did  not  agree  with 
the  writ  of  at  aint  in  quantity  of  the  land  bv  which  the  attaint  was  taken,  quod  nota.  But  fee  now 
fte  ftaiute  5  E.  3.  of  effoign,  tit.  A^ut,  the  e0Pf.«'»  ^  owfted.  Br,  Eflpign,  pL  86.  citea  Si*  C— — 
f«di.Effoign,pl,63.«iici$.    . 

(C.  a) 


'97    ^  Cffoigtr* 


(C  a)     Default  or  Appcajance  at  the  Day^i 

Tb«  Effe<a  thereof. 

I .  TN  'debt  the  defendant  wot  tjjoi^ned  at  the  venire  fiuiasy  and  at 
•*■  the  day  thereof  was  ejfoi^ned  defervitio  Regis,  and  at  the  day 
of  this  did  not  Bring  bis  warranty  znd  the  p/aintljf  prayed  the  inpujh 
^  defauify  and  coujd  have  only  40  s.  d&mages  for  die  delay,  and 
nifi  prius  awarded,  where  the  ftatute  of  Gloucefter,  cap.  7.  is^ 
that  by  fuch  non- warranty  he  {hall  lofe  aos.  for  the  journey^  or 
more,  as  the  difcr^tion  o(thej^ftiqe9  (tudl  ferve*  fir.  E^ign^ 
57.  cites  21 E.  3.  37. 

2.  Itipnecipe  quod  reddab  the  bar^n  a/tdfenff  prayed  ta  be  re^ 
ceived  by  default  of  the  tenanty  and  the  reverfum  traverfed^  and  ven* 
facm  awardedy  ^nd  at  the  day  the  baron  made  defaulty  and  the 
feme  prayed  to  be  received  and  the  reiferfipn.  trayerjed^  and  yen.fac. 
eofjatdedy  and  at  this  day  the  feme  cafi  effoign  and  aid  not  aftpear^ 
by  which  the  demandant  demurred^  ana  bccaufe  (be  is  not  party 

*  tin  fhe  be  received  in  faA,  therefore  the  eflbign  was  quajbedy  anq. 

feijin  of  the  land  was  aworde4-     Br.  £flQig%  p]^  48.  cites  5  H^ 
5.  11. 

3.  In  praclpe  quod  redd,at  the  tenant  made  default  y  grand  eapt 

^vas  awarded,  and  at  the  day  the  demandant  was  ifjoignedy  and  th^ 

tenant  made  defaulty  and  one  prayed  to  be  received  by  caufe  iftfif^. 

ficienty  hecauie  the  grant  of  the  reverfien  bore  date  before  the  leafe 

for  life ;  and  per  Pafton  aind  Hals,  the  eloigner  may  prayfeifin  of 

the  land  by  the  default  of  the  tenant,  and  the  infufficiency  of 
the  caufe*     Br.  Eflbign,  pi.  50.  cites  gH.  5.  lo. 

4*  In  pracipe  quod  reddat  the  tenant  waged  his  law  ofnon-fum- 
mans  at  the  grand  cape^  and  it  was  Adjourned  &c.  and  at  the  day 
the  demandant  was  ejfoigned  and  the  tenant  made  defaulty  ai^d  the 
clToigner  nrzycd  feijm  of  the  land,  and  it  was  admitted  that  tke  weH 
night.    Dr.  Efioign,  pi.  62.  ekes  8  H.  6.  36. 

5.  In  tre^afs  the  Jberiff  returned  the  defendant  attached  by  20 
Jbeepy  price  20X.  and  at  the  day  the  defendant  was  effeignedy  and  per 
judicium  it  lies  well,  and  if  he  appears  at  the  day  that  he  has  b; 
the  elToign,  hefiallfave  the  attachment ;  for  otherwife  it  is  for- 
feited, per  Afhton.  But  fee  the  Cafe  next  there  that  is  fitved  bj 
[  19'  3  the  eflbign  though  he  makes  default  at  the  day  of  effi>ign  ad* 
journed,  and  ht  Pall  have  writ  to  deliver  to  him  his  goods  tmrne^atem 
ty'y  quod  nota.     Br.  Eflbign,  pi.  13.  cites  34  H.  6.  28. 

6*  Dower  againft  A*  B.  and  C.  and  at  the  day  A.  made  default^ 
and  B,  was  ejfoignedy  and  C.  appoaredy  and  idem  dies  was  given  l#  Ci 
&c.  At  the  day  A.  made  another  defaulty  and  B.  appeared^  and  C 
ea^  effbignyZTiA  well ;  for  every  one  (hall  have  an  eflbign  notwith* 
ftanding  the  ftatute,  but  after  they  ihall  have  no  more  eflfoign  ; 
quod  nota  ^  by  which  he  prayed  feifm  of  the  land  againft  A»  who 

made 


teade  de&ult  after  default ;  but  Danby  faid  no ;  for  it  nutf  he  that 
win  C  appears  he  will  take  the  entire  tenancy^  and  then  there  is 
flo  reaibn  that  C.  ihould  lofe  a  third  part  by  default  of  A.  and  the 
Court  may  record  the  default  now ;  and  therefore  it  feems  that  at 
tk  day  &c.  if  C,  does  net  take  the  entire  tenaruy^  feijin  of  the  third 
fertfiall  he  awarded  againji  A,  £r.  EiToign,  pL  1 10.  cites  a  £• 
f  31. 

(IX  a)     Default  favcd  by  Eflbign* 
In  what  Cafes. 


k.  VrOTE,  per  Martin  and  Bab.  clearly  for  law,  that  if  U 

r^  inpracipe  quodvtAizt  returned  makes  default  at  thefum^ 

and  after  at  the  grand  cape  he  appears  ready  tofave  his  default ^ 


tenant  Br.  Eflotga, 
fummons^  |*-*-*=*^ 
and 
ihtdemmdant  at  this  day  is  ejjhigned^  this  eifoign  ihall  fave  the  de- 
fauit^,  qaod  nota ;  fo  that  at  the  day  of  the  eifoign  the  tenant  need 
tiotfevc  his  default  *y  for  this  is  releafed  by  the  ejiign  of  the  de* 
nmJanty  but  he  {hall  have  idem  dies  i  but  if  the  tenant  had  made 
default  at  the  day  of  the  grand  cape  returned^  and  the  demandant 
had  been  eflbigned,  this  (hall  not  (ave  the  default  of  the  tenant ; 
contn  if  he  appears  at  the  grand  cape ;  note  a  diverfity  \  and 
there  the  efjHgnor  may  pray  feijin  of  the  land\  for  there  the  tenant 
who  made  default  cannot  have  day  by  the  eflbign,  and  then  the 
procefs  would  be  difcondnued ;  contra  where  he  appears ;  quod 
nota  diverfity;  but  where  he  appears  at  the  day  of  the  grand  cape 
vnibas  day  by  the  ejfoign^  and  makes  default  at  the  day  of  the  effoign^ 
petit  cape  (hall  iffiie ;  quod  nota ;  per  tot.  Cur.  and  per  Browit 
Prodionotary.     Br.  Saver  Default,  pi.  5.  cites  3  H.  6.  48* 

l.'Pracipi  quod  reddat  at  the  grand  cape  returned  the  demandant 
it  effoigmdy  the  default  of  the  tenant  is  faved  and  releafed ;  for 
the  tjfoigner  cannot  declare^  nor  do  any  thing  but  pray  procefs.  Bn 
Wr  Defiiult,  pL  9.  cites  33  H.  6.  44. 

3.  But  if  the  tenant  tenders  his  law  of  non^fummons  in  precipe 
<Iuod  reddat»  and  has  day,  and  at  the  day  the  de^nandant  is  ef^ 
fiigmdj  the  default  is  not  by  this  releafed ;  for  the  demandant 
iias  taken  bimfelf  to  the  default^  and  alfo  this  is  an  iiTue  which 
ought  to  be  tried,  quod  nota  diverfity*  Br.  Saver  Default,  pi.  g« 
cites  33  H.  6.  44. 

4*  Note  per  Pigot,  Choke  and  Needham,  if  the  tenant  in 
pracipe  quod  reddat  make  default^  by  which  the  tenant  wages  his 
law  if  non-Jitrnmons^  and  at  the  day  the  demandant  is  effoigned^  this 
does  not  waive  the  default ;  for  //  is  an  ijjue  in  effe£ly  and  fee  a 
diverfity  5  and  9  [above]  between  thefe  cafes,  and  this  cafe;  for 
before  ijfue  the  demandant  may  delay  himfelf  when  it  pends  in  pro^ 
^,  but  here  the  ley  gager  is  ijjue^  therefore  contra  here,  Br* 
daver  Default,  pi.  34.  cites  a  £.  4.  a. 

5.  In  pracipe  quod  reddat,  if  the  tenant  wages  his  law  of  non^  [    1 9^  ] 

fummpnrf 


19$  <B(b<^ 

fttmmtnss  *n^  at  the  day  Ac  demandant  is  fjfoignel,  Ais  ts  nd  n* 
kaft  ofthedefauh  ;  but  cmtra  if  the  demandant  be  ejfiigned  at  fbt 
day  of  the  petit  cape^  but  elCrign  of  the  plaintiff  upon  ccpi  corpus 
returned  fliall  make  the  defendant  to  go  without  mainprife.  Br. 
fiflbign,  pi.  ^36.  cites  8  £.  4.  2.  per  Choke,  Needham  and 
Pigot. 

6.  The  cafling  of  an  ejjbign  is  no  appearance^  hut  is  an  exes^t 

for  not  appearing  \  agreed.  Freem.  Rep.  239.  Mich*  1677.  m 
Cafe  of  Fleming  v.  Lee. 

(E.  a)     QuaiKed ;  for  what 

t.  T/t/'RIT  of  right  was  removed  out  of  the  Court  ^  ancient 
.  '^^  demefne  by  recordare^  for  a  caufe  at  thefuit  of  the  tenant^ 
and  at  the  day  the  fame  tenant  ivas  ej/oignedj  and  it  was  qoafked 
per  tot.  Cur.  becaufe  if  the  caufe  was  infufficient  or  not  true  the 
parol  Jhall  be  remanded^  and  j^it  be  true  znii  fufficienty  the  parties 
were  at  common  law  iy  writy  and  Jhall  not  proceed  upon  this  parol  Jo 
removed^  and  therefore  the  eflbign  is  to  no  purpofe  qaacunque 
via  data,  quod  nota,  and  the  like  matter.  Trin.  19  £.  3.  ande 
contra  16  £.  3.   Br.  EfToign^pU  14.  cities  34  H.  6.  35. 

2.  Trinity  term^  and  all  the  days  of  the  return  thereof  by  name» 
and  0£l.  Mich,  were  adjourned  to  15  Mich,  next,  and  therefore 
all  eflbigns  taken  at  the  firft  day  were  void  ;  for  no  roll  is  oiade 
there  of  Trin.  Term,  but  all  that  fhould  be  in  this  fliall  be  at 
15  Mich,  for  no  roll  is  made  of  the  term  adjourned,  but  only  of 
the  writ  of  adjournment  ^  quod  nota.  Br.  EiToign,  pi.  ill,  cites 
4E.4.  21. 

(F,  a)     Proceedings. 

I.  TF  the  defendant  be  ejfoigned  at  the  day  of  the  venire  facias  rt^ 
**  turned^  yet  habeas  corpus  ftaH  iflbe  againft  the  jury  re- 
turnable the  fame  day  that  the  eflbign  is  adjourned ;  for  oth^rwife 
the  procefs  ts  difcontinued  againft  the  jury.  Br.  Eflbign,  pi.  137. 
oites  21  £.  4.  20. 

2.   If  in  Viformedon  fome  of  the  demandants  refufmg  to  proceed  m 

Jiimmons  ad fequendum  Jimul  rffkes  againft  thofe  who  would  not  par- 

fue,  all  the  defendants  fhall  have  but  one  eflbign,  and  it  (KaT!  be 

againft'  the  tenant  in  the  writ  of  formedon  j  per  Cm-iam.  BeiidL 

58.  pi.  98.  Trin.  4  &  5  Ph.  &  M.  Anon. 

If  the  dc-         3.  When  it  appears  that  the  tenant  was  ejfoignedy  and  the  eSbign 

a  dl'^Siitn  ^^^^^^  ^^^^  another  term^  the  parties  thereby  are  out  of  Cour^ 

him  00  the    and  their  appearance  cannot  he  Recorded ;  and  becaufe  in  the  prin* 

•ffoign  roll    cipal  cafe  an  appearance  is  recorded,  and  a  plea  pleaded  op  the 

^MU^m,    roll,  it  fliall  be  intended  a  pradice  and  mrf-entry,  (as  in  troth 

he  cannot  *    it  was,  and  as  appeared  on  examination)  then  otherwife ;  wheie- 

cA^htiap-  fore  the  firfl  ftiaU  be  intended  the  true  roUi  and  all  proceedings 

fluU 


ftoll  be  according  to  it,  and  the  appearance  after,  tvhen  none  of  pearancc  of 
the  parties  had  day  in  Court,  is  void  ;  and  fo  the  plea  pycadcd,  ^hi^^'the*'* 
tnd  trial  and  judgment  thereupon,  are  erroneous,  and  not  aided  excufe  is 
bydieih^te  of  jeofails ;  and  for  this  caufe  judgment  was  re-  g»ven;  for 
verfcd.    Cro.  E.  367.  pL  2,  Hill.  37  Elie.    B.  R.  Stokes  v.-  f^^l^^f^ 
Aonefby.  fpign-rdU 

has  the 
fat  day  given  him  as  the  defendant  has,  and  the  dcfet\4ant  will  not  be  allowed  *  to  appear 
aaipiead  in  the  ahfence  of  the  pUinufF.  Giib.  Hift.  of  C.  B.  1 1.  If  he  effoigned,  (vix.  (eat 

iuscxcufe  for  not  appearing)  the  excufe  was  to  be  feat  on  the  day  that  the  writ  was  returnable  ;  for 
if  be  omitted  that  day  an  escepiion  might  be  entered  to  his  non-appearance,  and  an  order  had,  thai 
IM  recipiacur  eflbaium  defeodentis;  and  from  this  exception  the  fecond  day  after  the  return  of  tho 
mit  was  cailed  the  day  of  ezceptioD.     Gilb.  Hift.  of  C.  B.  H,  and  in  marg.  ekes  Cro.  £.  367. 

[*2O0    ] 

4.  IF  the  tenant  he  effoignad  before  ihi  vouchee  enters  into  warranty^ 
fo  that  th^  eflbign  i^  granted  in  refpe^t  of  the  pleas  which  may 
arife  between  tlie  vouchee  and  tenant,  yet  it  is  to  be  entered  be^ 
twten  the  tenant  and  d^mandant^  and  not  between  the  tenant  and 
veiubee^  and  idem  dies  is  ftill  to  be  given  to  the  parties  not  ef- 
foigoed.     Ht)b.  47.  pi.  52.  Eirl  of  Clanrickatd's  Cafe* 

5.  Upon  an  ef&ign  of  the  defendant  an  idem  dies  ought  to  be 
ihen  to  the  plaintiff  i  agreed  per  tot.  Cur.  Carth.  173.  Hill.  2 
&  3  W,  &  M.  in  B.  R.  in  Cafe  of  Clobery  v.  the  Bilhop  of 
Exeter. 


(G.  a)     Pleadings. 

!•  TN  nmtdanc^^r  in  Chcfter  the  tenant  vouched  foreign  to  war-^  ^^-  ^*«^f' 

*  raftty^  bv  Which  the  demandant  caufed  the  record  to  come  into  \Iq\'  **** 
UmA  15  Pafih.  at  which  day  the  tenant  was  ejfiigned  and  chaU 
lengid^  becaap  after  appearance^  where  thejiatute  oufis  it ;  to  which 
It  vmfaid  that  the  pUa  hsrt  was  no  plea  of  ajftfe^  but  all  upon  the 
fuarranty  \  for  the  affife  fliall  not  be  taken  here,  and  as  Herle  was 
to  hafve  drawn  the  eflbign  he  ikw  that  the  eflbign  was  in  placiu 
fnmis  aniicijffiris -WfkxttXng  this  $iFord  (afftfa)  mortis  dnteceflbris, 
and  becaufe  the  word  aflifa  was  wanting  the  eflbign  was  qtiaihed, 
and  the  default  of  the  tenant  recorded,  and  the  record  remanded 
to  Chefter  to  take  the  affife  with  the  record  of  it  which  was  made 
in  Bank,     Br.  £fibign,  pi.  89.  cices  S  A£  22. 

2.  A  man  cannot  be  ejfoigned  dgainjl  the  one  Unant  in  pntcift 
npxA  reddat  brought  by  him  againjl  two  by  fcveral  pracipesy  and 
appear  againft  the  other  \  but  the  eflbign  Was  amended  and  caft 
againft  all ;  the  reafon  feems  to  be  becaufe  a  man  cannot  appear 
and  he  ab/ent  at  one  i^fiant  and  one  place.  Br.  Default,  pi.  30* 
cites  21  £.  3,  36. 

3.  The  granting  of  eloign  where  ejfoign  does  not  lie  is  not  error ;  S.  P.  for  a*. 
contra  of  denying  ctoign  where  it  does  lie.    Br.  Eflbign,  pi.  116.  oJJi!!^d"iU- 

ritW  33  H.  8.  tory.  Cartlu 

J73,  HUL    a  *  3  W.  *  M.  IB  B.  R.  ia  Cafe  of  Clobery  r.  the  BiOxop  of  Exon. 

4.  He 


4*  He  who  is  iffitpiei  upon  fummons  {ball  nUfiy  that  it  was  wt 
uponfummons  &c.  per  Winch,  quod  non  negatur.    Bn  Eftoppd, 
pi*  45.  citfcs  46  £.  30. 
I^i^'  T*     .^'  '"  pr^^^P^  quod  reddat  the  /^«^«/  «/  rt/  grand  tapi  wagd 
t.ci^'lH.  ^^5 law  ofnon-fummonsy  and  at  the  day  is  eiToigned,  and  die  dt- 
i.  48.  mandant  appears^  and  at  the  day  of  eflloign  the  denumdant  was  ej- 

foignedj  and  the  tenant  made  default  \  and  per  Marten  J.  the  cf- 
foigner  may  ♦  pray  feijin  of  the  landj  qucld  Hull  conceffit.  Bvt 
the  eflbigner  cannot  counterplead  the  refceit  by  which  we  will  re- 
cord his  prefence,  fuch  as  it  is  &c.  Br.  Eflbign,  pi.  83.  cites 
I  H.  6.  4. 
[  201  3  6.  In  formedon  the  tenant  was  effoigned^  and  the  effoigner pleaded 
to  the  writ,  Mfrtin  faid,  the  ejjoigner  may  demand  the  demandant 
to  have  a  nonfuit^'  and  the  eflbigner  /hall  not  plead  plea^  but  may 
allege  it  as  amicus  Curia^  and  fo  it  may  be^  but  not  to  have  it  by 
way  of  plea  ;  quod  tota  Curia  conceffit.  Br.  EfToign,  pi.  76* 
cites  4H.  6.  i6. 

7.  In  ceflavit  [againft  baron  and  feme  who  waged  their  law 
and]  at  the  day  of  the  law  taken  to  he  waged  by  the  tenant  rfnW' 
fummons^  the  attorney  of  the  demandant  demanded  the  tenements^  and 

the  baron  made  default,  and  the  feme  was  received.  Br.  Efibign^ 
pi.  10.  cites  33  H.  6.  53.  and  Brooke  ikys,  So  fee  that  the  ^ 
Joigner  may  demand  the  lands. 

8.  Formedon  by  T.  and  J,  efqr.  againjl  A.  gent»  the  tenant  was 
effoigned  after  the  viewy  and  had  day  by  eflbign  till  now,  and  new 
A,  efir.  was  effoigned^  and  T.  the  demandant  yEriW  that  A,  efqr* 
named  demandant ^  and  A,  gent,  named  tenant-^  are  one  and  thejame 
perjonj  and  not  diverfe,  and  prayed  that  the  efjiign  be  qua/bed  i  for 
otherwife  they  fourch  iniimte.  Per  Prifot,  it  cannot  be  cried 
now  if  they  are  one  and  the  fame  perfon  or  not  in  the  abience  of 
the  other,  and  the  tenant  may  be  eloigned  after  the  view^  emd  ft 
the  day  the  demandant  may  be  effoigned^  and  this  is  nofnarchet^  but 
if  zt  the  day  &c.  the  tenant  will  be  effoigned  again^  then  fpeak  of 
the  fourcher  &c.  by  which  the  effoign  was  ac^udgedand  adjoumedi 
quod  nota.     Br.  Eflbign,  pi.  85.  cites  39  H.  6.  28.  29. 

9.  A  man  may  plead  thofe  pleas  after  an  eflbign  which  he  r#»- 
not  after  a  general  imparlance  \  for  an  eflbign  is  before  dedara* 
tion,  and  fo  the  defendant  does  not  know  what  the  plaintiff's 
charge  will  be ;  per  North.  Freem.  Rep.  205.  pi.  209.  Mich. 
i<75.  Serle  v.  Bunnion. 

For  more  of  Eflfoign  in  General,  fee  SDefault)  ^rOttCtf OIU 

and  other  Proper  Tides. 


C^ate. 


t    iot     ] 


cftate. 


(A)     By  whom,  and  to  whom  to  be  made, 

[i.  A  N  eftate  cannot  be  limited  it  the  party  hirnfelf  who  gives  A  man  hy 
^  it  upan  a  grant. 1  5^*  '"'^  ''^ 

r  d  '^  law  cannot 

create  in 
kbifelf  a  particular  eftate*  nor  give  himfelf  any  ellate  in  pofTeflTion  or  remaindert  unlefs  peradven* 
hncia  fome  cafes  by  concluiion  ;  but  inafinuch  as  ufes  fince  the  llatute  zt  H.  8.  are  only  trulb  and 
coafideoc-s,  the  law  tolerates  them  fo  long  as  they  agree  in  the  declaration  and  limitation  of  their 
<lbtei  with  the  rule  of  law.  I  Rep.  127-  a.  ■■  ■  A  man  cannot  convey  to  hirnfelf  an  eftate  by 
way  of  conveyance  at  common  law,  but  byway  of  ufe  he  may;  per  Hale  Ch.  J.   Mod.  i2i.  pi.  27. 

Pa/ch.  i6Cai.  2.  B.  R.  in  Cafe  of  Pybus  v.  Mitfokd. Mod.  238.  the  Court  agreed  Pafch« 

^Cir.  4.  C.  B.  in  Cafe  of  SouTHCOTE  v.  Stowel  L,  that  at  common  law  a  man  *  could  not 
Bu^e  bis  right  heir  a  purchafer  without  parting  with  the  whole  fee,  but  that  by  way  of  ufe  he 
night,  andfaid  chat  C  a  is  wold's  Casb  in  Dyer  is  of  an  eftate  executed. 

[*202    3 

[2.  If  a  man  gives  to  J,  for  llfe^  reserving  the  reverjion  to  him^ 
J^^for  life^  the  remainder  over  to  another  j  this  is  a  void  refcr- 
vation  of  the  reverfion  to  him.     42  Aff.  2.  dubitatur.] 

[3*  S$  an  eftate  cannot  be  limited  to  the  heir  of  the  donor  upon  a 
Srant.-] 

[4.  If  a  man  gives  to  one  for  life  the  remaind^  to  the  right  Co.  Lltt. 
heirs  of  the  donor^  this  is  a  void  remainder  ;  becaufc  he  cannot  HL^gyj  ^* 
inake  bis  right  heir  a  purchafer  without  departing  from  the  fee  out  when  he  de«. 
of  him,    *D.  4  &  5  Ma,  156.  25.]  ^  parts  with 

^        ^  J  J  J  ^  the  whole 

fee,  as  if  a  man  m^es  a  feoffment  in  fee  to  the  ufs  of  himfelf  for  llrr,  and  then  to  the  ufe  of  the 
bcin  male  of  bis  body,  this  is  a  good  elUte  fail  executed  in  hirnfelf,  and  the  limitation  is  good  by 
^y  of  ufe,  becaufe  it  is  rais'dout  of  the  eftate  of  the  (i:oft*e6s  which  the  fcofibr  departed  with,  and 
that  is  apparent,  for  a  limitation  of  ufe  to  hirnfelf  had  uitho\;t  ^ueftion  been  good.  Co.  Litt.  22.  b* 
•  fce  til.  Remainder  (D)  pi.  i.  S.  C.  and  the  notes  there. 

[5-  A  man  cannot  leafe  to  one  for  life  referving  a  fee  tail  to  him^    yo\,  S28. 
/^,  he  having  fee  before.     14  H.  4.  32.]    *  * — ^v— ' 

Br.  Tail,  pi.  I  r.  cites  S.  C.  and  cites  42  E.  3.  5. Br.  Eftates,  pi.  14.  cites  14  H.  4.  3*. 

S.  C.  fcS.  P.  and 42  H.  3.  5.  S.  P. f  itth.Moiiftrans  dc  Faits,  pi.  13  i.  cites  14  H.4.  30.  S.  P. 

[6.  So  if  tenant  in  fee  levies  ?ifine  to  one  for  life^  referving  a  tall  FitJi.  Moa^ 
W  hirnfelf  ^,  this  is  not  good  tail.     14  H.  4.  31.  b.]  J;;;;|  ^^ 

pi.  131* 
dmS.  C.i—        Br.  Eftates,  pi.  66.  cites  S.  C.  and  14  £.  3,  5.  S.  P. 
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(A.  2)     What  fliall  be  faid  an  Eftate* 

I.  JT^HERE  the  King  had  annum  diem  iff  vaftum  of  the  land 
'  ^    in  attaint  of  felony,  this  is  only  a  chattel,  and  die  brd 
of  whom  the  land  is  held  has  the  franktemment.     Br.  £ftates,pl. 
63.  (bis)  cites  Fitzh.  Aflife  424.  tempore  £•  i. 

2.  U  baton  Jeijed  in  jure  uxeris  be  attainted  nf  fehny^  and  the 
King  feifes  for  life  of  the  haron^  the  King  has  only  a  chattel,  and 
t\itfranktenement  remains  in  the  feme •  Br.  Eftates,  pi.  63.  (bis) 
cites  4  £.  3. 47*  and  Fitzh.  Affife  166. 

3.  Office  was  not  accounted  franktenement  at  common  hw,  by 
fome.  Br.  Prsecipe,  pi.  J9.  cites  10  AS.  ir. 

4.  An  upper  chamber  in  an  boufe  is  no  franktenement ;  for  it 
cannot  continue  ^  for  if  the  foundation  f^ils  the  chamber  is  gone, 
and  per  HuiTey  and  Fairfax  the  chamber  paflTes  by  grant  without 
livery  of  feifm ;  for  there  is  no  franktenement  in  it  any  more 
than  in  trees  growing.  Br.  Demand,  pi.  20.  cites  21  H*  6. 

5.  Tenant  by  the  curtefy  had  not  any  eftate  during  his  wife's 
life,  but  was  only  feifed  in  right  of  the  feme ;  but  when  he  be- 
comes tenant  by  the  curtefy  he  is  feifed  of  an  eftate  for  life.  See 
K^ilw.  incerti  temporis  118.  b. 

6.  Eftate  Jignifies  fuch  inheritance,  freehold,  term  for  years, 
tenancy  by  ibtute-merchant,  itaple,  elegit  or  the  like,  as  any 
man  hath  in  lands  or  tenements  &c.  Co.  Litt.  345.  a. 

r  20^  1  7*  ^^  ^^^^  enters  by  virtue  of  a  power  to  hold  tillfatisfied  on  oT" 
rear  .of  rent  leaves  the  whole  eftate  in  the  owner  of  the  land,  and 
not  a  reverfion  only.  Per  Ventris  J.  2.  Vent.  327.  Trin.  i  W, 
&  M.  in  Scacc. 

8.  An  extcjsded  inter eji  makes  an  eftate  in  the  lands  as  much  as 
anv  demife  or  leafe.  Per  Ventris  J.  See  2  Vent.  327,  328.  Trin. 
i<V.&M. 


(A*  3)  What  a  Legal  and  what  an  Equitable  EftatCf 
and  in  whoin  it  fhall  be  faid  to  be,  and  How. 

I,    A  RTICLES  were  enrolled  importing  a  prefi^t  grant,  yet 
-^^  the  eftate  being  mortgaged  the  legal  eftate  doc^  not  pafe 
thereby,  it  being  in  the   mortgagees;  nota.  Vern.   23a  HiU. 
1683.  in  Cafe  of  Phillips  v.  D.  of  Bucks. 

2.  Devifee  of  lands  as  the  legal  eftate ;  arg.  2  Vern.  704. 
Mich.  1715. 

3.  Lands  dcvifedto  trujlees  apd  their  heirs  until  his  ion  come  to 
the  age  of  25  years  ;  a  mortgage  made  by  the  fon  at  21  is  void 
in  law ;  for  if  it  was  a  contingent  and  executory  devife,  it  is 
plain  he  had  no  title  till  the  contingent  ftiould  happen;  but  if  the 
eftate  tail  was  executed  in  him  iben  he  might  make  a  title  by  fuf. 
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fering  a  common  recovery.    9  Mod.  28.  Trin*  9  Geo.  Spencer 
V.  Chafe. 

4.  A  legal  and  equitable  Intereft  cannot  be  incorporaud  together. 
See  Cafes  in  £qu.  in  Ld.  Talbot's  time.  166.  Hill.  1735.  in 
Cafe  of  Sir  John  Robinfoii  v.  Comyns. 

5.  llie  cafe  was,  A.  by  will  devtfed  all  hh  lands  to  Q  and  his 
hfirs  in  trujl  to  pay  dehts^  and  then  in  XxM^for  JB.  his  grandaughter 
widtbe  heirs  of  her  body,  remainder  to  C.  and  his  heirsy  upon  con^ 
dition  that  he  marry  B,  and  gave  C.  his  perfonal  e(late  in  truft  for 
fi.  until  fhe  attain  2 1)  and  made  C.  executor  and  di^.  B,  refufedt$ 
marry  C'and  married  J.  R.  and  afterwards  at  her  age  of  2 1  £.  and 
J.  R.made  a  bargain  andfale  to  W.  R.  to  make  him  tenant  to  prae^' 
cipe  in  order  to  (ufFer  a  common  recovery,  in  which  B.  and  J.  R. 

'   was  voucheKl,  and  the  ufes  were  declared  to  the  iflue  of  the  mar- 
r'uge,  remainder  to  her  own  right  heirs.     One  queftion  was, 
what  fort  of  eftate  the  remaindei;  in  John  Comyns  is  ?  whether 
it  be  a  truft  or  a  legal  eftate  ?  It  is  obfervable,  that  the  whole 
e|1ate  is  given  to  the  defendant  and  his  heirs,  to  the  ufe  of  him 
and  his  heirs,  which  is  a  compleat  difpofition  of  the  whole  legal 
eftate,  and  being  in  cafe  of  a  will  would  be  fo  of  the  equitable 
intereft  likewife,  unlefs  the  teftator's  intent  appears  to  the  con^ 
trary,  as  in  this  cafe  it  manifeftly  does ;  for  it  is  given  in  truft 
for  payment  of  his  debts  &c.  and  fo  far  is  a  limitation  of  an 
equitable  eftate,  the  remainder  of  which  (had  the  teftator  gone 
no  farther)  would,  after  the  purpofes  fdi^ed,  return  to  the  heir 
at  law,  as  was  determined  upon  Serjeant  Maynard*s  will.     But 
Aen  there  comes  a  remainder  to  the  defendant,  and  his  right 
heirs  &c.  It  is  true,  that  the  word  remainder  (properly  fpeaking)  •'> 
fignifies  only  a  continuance  of  the  fame  kind  of  eftate  as  is  before 
limited,,  which  here  was  only  a  truft-eftate  j  for  when  the  whole 
legal  eftate  is  difpofed  of  and  part  of  the  equitable  iAtereft  like- 
wife,  there  the  remainder  muft  be  an  equitable  remainder  i  in 
this  cafe  indeed  it  is  not  an  abfolute  one,  but  conditional,  which,  [   204  1 
when  the  condition  is  performed,  will  veft  the  eftate  in  him,  and 
if  the  condition  be  not  performed,  it  will  then  defcetid  to  the 
heir.     The  teftator  therefore  has  confidered  it  as  an  equitable 
intereft,  and  yet  it  is  likewife  true,  that  this  e(|||^table  intereft, 
when  vefted  in  the  fame  perfon  with  the  legal  one,  muft,  as  to 
fome  purpofes,  be  confidered  as  a  legal  intereft.    Cafes  in  Chan.       -^ 
in  Ld.  Talbot's  time.  165.  Hill.  9  Geo.  2.    Sir  John  "ftobin- 

ton  V.  Comyns.  ^ 

» 

(B)     Eftate  of  Franktenement. 
Cannot  be  granted  to  commence  at  a  Day  to  come* 

L*  £1.  TF  *  "*3^n  makes  a  deed  of  lea/e  to  have^Sr  life  from  the  day 
f         *  rfibedatey  and  makes  livery  by  attorney  the  fame  day  /i. 

Qj^  cundum 


«o4  dilate- 

*^^^'F\  cundumformam  chartts^  this  is  a  vofd  feafe,  Sccaufea  frankfcnc-' 

s  c.  &s!p!  "^^"^  cannot  be  granted  in  future,  for  the  day  of  the  date  is  ex-  . 

herapcrtot.  cludcd.     Mich.    10  Car.  B.  R.  between  *  Bull  and  ff^yait  per 

^"V""^  Cur.  agreed  without  qucftioit,  and  admitted,  and  judgment  gi/eir 

leTItbeTr-  "P^"  ^^^^^  matter/ this  being  admitted.     P.  Ji  Car.  B.  R.  be-- 

gucd.  fween  Sir  Kenelm  Digby  and  Jordan  per  Cur.  refblvcd  upon  evi- 
dence at  Bar.] 
•Cro.  J.  {^2.  If  a  man  makes  leafe  of  land  to  have  for  life  from  the  day 

S?Cahe*  ^^  ^^'^  ^2iity  and  makes  livery  himjelf  the  fame  day  fecundum  formam 

jury  found  charta,  thls  is  a  void  grant,  becaufe  the  day  of  the  date  is  cx- 

that  he  de-  eluded  by  the  deed,  and  the  livery  has  reference  to  the  deed,  and 

l?:nc  44^  ^  franktcnement  cannot  be  granted  in  futuro.  P.  15  Ja.  in  the 

1.112.  by  Star-Chamber  this  was  agreed  by  the  judges  and  the  Court. 

indenture  Mich.  15  Ja.  B.  R.  between  Seybrook  and  Ball  admkted  by  the 

Lte,^fo"^*  Court;  which  was  the  fame  cafe  as  was  m  the  Star-Chamber j 

that' it  was  and  in  both  Courts  the  queftion  waf.  Whether  the  deed  vrsLs/rom 

adcmifc  r^f /^/Ty  of  the  date,  or  at ^  the  day  of  the  date  at  the  time  of  the' 

tin./\nd  HI  a  king,  or  made  fo  after  ?  And  it  was  found  that  this  was  at 

v.hcnthey  the  making,  from  the  day  of  the  date,  and  fo  by  confequence 

atrcnvurds  the  Icafc  vo^.     P.  5  Ja.  B.  R.  agreed  by  three  jufticesin  the 

livery  was  ^^^^  ^^  *  H^^^H^  ^*  Pancharden,] 

ruade  by  at- 

torr.ey  Lhe  23d  Ja!y  ejufdem  tncnfis,  this  is  repugnant  and  void^^  July  not  being  mcnlkned  before  y 
a  ?d  ro{.ham,  Fenner  and  Willums  held  it  void  :  becaufe  the  attorney  had  no  marram;  and  Po(^ 
h  ni  lyid,  that  if  the  deed  had  been  delivered?  aJter  the  day  of  the  date,  and  U}Cn  liver)'  had  beta 
iL».de  b\  aliorney  it  Iiad  been  well  enough,  ancfihat  fo  it  had  bccia  adjudged. 

Cro.C.  c46.^  ^2'  If  //.  be  pojj'r [fed for  y tars  of  a  portion  of  tithes,  the  revet- 
^' dVinVe  V^^"  being  to  be  infee^  and  B,  by  indtniure  mac'e  between  him  or 
j  nut>  jv-  one  part,  and  A.  and  C.  of  the  other  parr,  recites  the  Jaid  leafe 
{Mediorthe  end  corfrms  it^  and  xhen  fj'ants  the  lithes  to  A*  and  C,  habeiuC 
-  M^r  \\  '^  ^'  ^J^^^  ^''^  c.\f:rr.iiaTi  cfthejcnd  leaf e for  one  mcnxh^  and  after  tw 
fj.  66.  s.  C.  -^.  in  fee  ^  this  is  a  void  grant  of  the  fee,'  becaufe  this  is  to  coro- 
the  Chiet  mcnce  at  a  day  to  come  ;  for  this  cannci  f'^'fs  bv  the  intent  of  the 
c  o')k*  T  ^^^^  ^^  ^  rcvafion^  in^.Tmnch  as  by  the  <Hme  deed  he  confirms 
anci  Berkky  the  Ici^fc  and  grants  the  fee  to  the  fume  Icflee,  the  which,  if  it* 
J.wercclcar  fhould  be  a  rcverfion,  then  this  will  excinguifli  the  leafe  after  ih« 
th.:i  It  was  a  ^^Qp^}^  cncl'ed,  attd  the  rent  refervcd  upon  the  le^ife  extinguifiied, 
*-      'v        ard  he  oiri^ht  to  have  a  month  after  the  expiration  of  the  firlt 

funtola  .  ^       ^  t  .  r         '  i-        1  ^r' 

frt  h/d,  to  term,  yjcrvfore  cannct  nave  it  as  a  reverlion  mtmediately.  I  r. 
begin  at  a  |  j  Car.'  B.  R.  adjudged  per  Cur.  -upon  a  fpecial  verdid  betweea 
which  wiTh-  .i«;///  and  Aires,     Intratur  Tr.  12  Car.  Rot.  426.] 

out  doubt  is 

void,  and  cicJ  S  H.  7.  79  H.  6.  and  3  Rep.  6u,ckl£r's  Cask,  and  that  io  8  H.  7.  the  di£' 
ferciice  ii  taken  l^rt^vixt  die  grant  of  a  rent  in  clfe,  and  a  rent  de  novo  ;  a  grantofareol  de  novo  mx^ 
be  gr.uucd  ill  iu'uto,  but  nul  a  rent  which  is  in  being.  But  Jones  J.  held,  that  here  was aoy  grant  oJ 
a  tiethold  to  commence  at  a  day  to  come.  Jo.  435.  pi,  z.Vican  Choral  ot  Litchfield  v.  A vrtt% 

S.  C.  &  S.  r.  agreed  by  ali  that  tiie  gram  in  fee  wai  oot  good. 

Cro.  J.  c6-.  [4..  If  a  man  makes  a  leaf  for  life  hahent  a  diedatiis^  and  makes 
j)l  ii.tliJl.  iiifjgry  hitn'rf  jfcundimi frniam  charts  the  next  day^  this  is  gc-od 
B.  K.  i«.      tiiate  for  lilc  -,  for  the  titate  doth  not  pafs  only  by  the  deed,  but 

pritt- 
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Jfnnclpally  ty  the  livery  j  for  the  deed  is  not  of  eflFefl  tiH  the  H-  ^oUc^  ihar 
very,  and  therefore  it  cannot  be  faid  that  the  fabrick:  of  the  deed  ^/J;  ^'^J^ 
is  void  when  nothing  as  yet  pafles,  and  here  the  inconvenience  Greenwood 
of  the  operation  of  the  livery  in  fiituro  is  taken  away  by  the  ▼   Tyler.— 
maicing  of  livery  the  next  day  ;  for  this  doth  not  relate  to  pajs  the  '1^^*^'//' 
efatifrom  the  delivery  of  the  deed.]  S.  C.  &  S.P. 

refolveil  in 
«.  R.'  Pjlm.  29,  ^3.  S.  C.  &  S.  P.  refolvtd.— — S.  C.  cited  as  refolved  arconlingly. 

Hed.  2  7,  22.  but  the  fol.  is  mifprintcil,  and  fliould  be  (23  ft  24.)  'Cto,  C.  95.  citCi  S.  C.  as 

^judged, 

[5.  So  it  feems  it  ihall  be  though  the  leffor  made  a  letter  of  at"  t ^— > 

tQTHej  to  make  livery,  and  the  attorney  made  livery  fecundumformam  Fol.  829. 

chartathe  next  day^  this  is  a  good  eftate  ;  for  he  has  given  power  ♦"r'JTT"*^ 

to  the  attorney  to  make  the  Ji very  the  fame  day,  a  d  fo  to  make  2.9.^pi.  37. 

>t  void,  or  to  deliver  it  the  next  day,  and  fo  to  make  it  good.  s.  C.  butna 

P;  5  Ja.  B.  R.  between  *  Hemings  and  Pantherden^   upon  a  fpe-  J"^g^g||^-^ 

oal  vcrdidl  this  was  a  point  not  refolved,  but  adjudged  upon  other  .^01.  S*  C. ' 

iTiatter.     Contra  Trw  i]  Ja.  B.  R.  adjudged  between  Butler  and  butnotad* 

Fincher.  J^fs'^^ 

The  diffe- 
rence ii 
wMTcLTeryjs  vude  by  the  IcfTorin  perfon,  and  where  by  letter  of  attorney  be  inp  in  tb«  fanic  charter 
generally  Qi^e  ;  but  if  the  IctCfr.ol  attorney  be  to  mak.c  livery  after  Mich,  (where  the  habcn  .uirt 
^■*$for  three  lives  after  Mich.}  then  in  both  cafes  it  is  good  enough;  fortl»erc  is  no  intention  that  ihe 
••vcryibould  operate  futurely,  butihat  it  (hould  be  made  when  it  ihould  operate,  and  ihc  clUtc  ll.ould  be 
food  prefcntly.     Cro.  J.  563.  H;il.  17  Jac.  refolved  iu  Greenwood  v.  Tylcr'4  Cafe.* 

f6.  If  a  man  makes  a  writing  of  a  leafe  for  life  habend'  a  die  •Scefufra, 
datk^^  zndfeals  it  the  next  day^  and  then  rnakes  •  livery^  this  is  a  gcod  ^[^'/jj^^  ^' 
leafe,  Pafch.  5  Ja.  B.  R.  per  Pophamj  between  Hemings  and  notc^  there. 
Pantherden,] 

[7.  If  y/.  being  lejfee  for  years  of  the  tonjure  of  a  meadow^  the  Cro.  f  .56:. 
^tvafton  in  fee  to  B,  and  B,  grMts  the  tonlure  to  C.  for  a  montb\  ^^'  3''*-  ^• 
'f  commence  after  the  expirations  the  term  for  years  of  A.  the  re^ 
ff*oinder  after  the  month  ended  to  D.  in  fee^  this  is  a  void  remainder 
to  D,  becaufe  this  rt.raiiider,  being  a  franktenement,  cannot 
<^omnience  at  a  day  to  coine,  as  it  ought  in  cafe  it  were  a  good 
Temainder,  mafmuch  as  //  defends  upon  an  ejlate  which  is  to  com^ 
fnence  at  a  day  to  come^  &  prima  facie  it  flial  be  intended  that  he 
V. 'jo  has  the  tonjure  has  the  foil  a  fo.  P.  10  Car.  B.  R.  bctweea 
^<irdand  Petteftr^  per  Cur.  relolved  Hon  evidence  at  the  bar, 
which concerrfL'd  the  Chorifters  of  Litchfield.] 

[8.  M  A,  feijed  in  fee  oj  lOO  acres^  makes  feoffment  of  li  of  the  Mn.  8t. 
100  acres  hahend'  Jihi  i^  haredihus  fuis  ad  eletiionem  ipjius  B.  ^  BuifJck  v. 
t^edumfiiorumj  which  they  p\Q2iky  {without  dejigning  any  particular  Burdcts.C. 
ocresot  the  106)  this  is  a  void  feoffment  for  the  uncertainty;  fjysitwas 
/or  a  hvery  cannot  operate  in  fu^uro,  but  ought  to  operate  at  the  C    ^°^   J 
fime  of  the  making  or  never.     D.   1 1  El.  280.   lyf  18,  19.  ad-  J^ifekdioa 

i"<iged.]  cann'.r  be 

made  in  the 
j:me  o»  the  fucceflbr  oF  the  bifhop,  as  Cenlows  reporU  in  hif  book.  ■  Bendl.  14?.  pi.  ilH. 
^  C.  iJjuJ^ed. And.  1 1.  ft  *4.  S.  C. 

(^  J  9.  Rever^ 


2o6  Cftate. 

%  Rep.  e^.       g.  Reverfim  cannot  be  granted  to  commence  in  future.     PI. 
J?4o  uL    ^-  '97-  ^  ^**^-  *"  ^^'"^  ^f  Wrotefley  v.  Adams. 

Buckler's  Cafe  S.  P. Cro.  E.  450.  Buckler  ▼.  Hanry.— — Ibid.  585.— —i  And. 

29.  S.  C.         i       Mo.  423.  S.  C.  Unlefs  it  be  a  reverfioo  for  years.    Lc,  171.-1— -5  Rep. 

94.  b. 

lo.  Eftate  of  frankteoement  cannot  by  the  commoa  law  com'*' 

mence  in  futuro,  but  ought  to  take  eiFea  immediately  in  pofl^ 

iion,  reveriion  or  remainder  ;  and  the  diverftty  is  hetwan  a  ttefi 

for  life  and  a  liafe  for  yean ;  for  a  leafe  for  years  may  commence 

in  futuro  but  not  a  leafe  for  life,  becaufe  a  leafe  for  years  may  be 

made  without  livery  and  feifm,  which  an  eftate  of  firanktenement 

cannot  be  either  in  deed  or  in  law,  fo  that  when  a  man  makes  a 

prefent  leafe  to  commence  at  a  future  day,  he  cannot  make  prefent 

livery  to  a  future  ejlate^  and  therefore  nothing  pafles*     5  Rep.  94, 

b.  refolved  Trin.  39  Eliz.  in  the  Exchequer  in  Berwick's  Cafe. 

A.  feifed  of       1 1 .  A  rent  *  de  novo  may  be  granted  to  com^ience  after  the 

"anu"thV     ^^**  ^^  J-  ?•  ^"^  otherwife  it  is  of  a  rent  in  ejfe-y  Arg.  Pi.  C. 

ftmc  for  20  156.  3  Maria  in  Cafe  of  Throgmorton  v.  Tracy. 

years  from 

'Mfch.  next  and  good  ;  for  no  eftate  pafTcs  prefently  but  only  an  intereft.     Le.  171.  pi.  139.  Wl, 

31  Elix.  B.  R.  in  Cafe  of  Palmer  v.  Thorp. 

*  Becaufe  tha^being  newly  created  there  can  be  no  precedent  right  to  bring  any  real  aflton  for  itj 
Arg.  Show.  300.  cites  Palm.  29,  30. 

s.  c.  cited  12.  A.  made  a  feoffment  habendum  foft  mrttm  of  A.  adjudged 
Vft\l]J^f    a  void  habendum,  and  a  good  feoffment  in  praefemi.     Mo.  8S1. 

bynameot        .  ?       it      ^        / .     /t-  ^ 

Hodge  V.       Cites  33  «  34  EliZ.  Hogg  V.  Crolle. 

Crofle. 

And  yet  where  one  having  leafed  to  three  for  their  Jives,  granted  tht  reverfion  habend'  to  the  grantr« 
for  hj^life,  and  then  added  thefe  words,  **  which  faid  eO?.te  for  life  to  begin  after  the  deathof  the  three 
firft  lATees;"  and  that  was  adjudged  a  good  eftate  in  revofion  for  life;  per  Hobart  Ch.  J.  'cites  it  as 
Hill.  34  Eliz.  in  B.  R.  in  the  Ca(e  of  Uuderhay  v.  Und^^X* 

And.  a?4.  J  3.  A  reverfion  upon  a  leafe  for  life  is  granted  for  life^  cum  pofi 

-jjjid*  jg'g'pj  nwrtem  of  the  tenant  for  life  acciderit  i  the  queftion  was,  if  this  fhall 

a^%.  Dafli-  refer  to  the  commencement  of  the  future  time  as  to  the  eftate, 

r'^^s'^c"  ^^  ^^  ^^^^  ^^  ^^"^  ^"  poffeffion  ?  And  it  was  ruled  it  ihall  not 

adjudVd  '  ^'fi^  '^  ^^^  commctxement  of  the  efiate^  hut  to  the  having  Jtbe  land  in 

for  the  pojffjjion.     Cites  23  Eli^  Dy.  376.  Cro.  E.  323.  pi.  14.  Pafcb. 

grantee  of  ^5  jtij^.  fi.  R.  Milborlfe  V.  Dafhbume. 

the  rever*        •* 
fion* 

14.  An  office  may  be  granted  habend'  after  the  death  of  A. 
For  it  varies  from  the  cafe  of  land ;  per  Walmfly  J.  Cro.  £• 
336.  pi.  4.  Trin.  36  Kliz.  C.  B.  in  Cafe  of  Ferrer  v.  Johnfon. 
eliep.o?.  b.  1 5.  A  grant  for  life  was  made  by  the  King  of  a  manor  by  patent^ 
wfpivcdf  habend'  a  dihconfe6iionis^  and  this  was  held  void  becaufe  the  frank- 
tenant  which  palTes  cannot  wait  till  the  next  day  after  the  patent. 
Mo.  393.  pi.  509.  Hill.  37  Eliz.  in  the  Exchequer,  Berwick's 

Crt)  E  8*7?    v-'aie. 
pi.  12.  s.c.       16.  Hufband  and  wife,  leffeesfor  their  livesy  by  a  new  indenture 


Uoka  mw  leafe  to  them  twOy  and  their  fon^  babtnd^  a  die  datus  inden-  refolved 
turafro  iermino  vitas  eorum  £ff  cujujlibet  ipforum  poft  alteram  diu-  ^^*^^  i«tfe* 
iiufi  viventi,*  with  a  letter  of  attorney  for  livery ;  the  indenture  was  ^as  void, 
fiukd  and  delivered  the  day  ^  the  date^  and  livery  was  made  a  wsek  forafmuch 
aftir^  and  then  the  wife  died.     The  fon  and  hufband  entered.  J*  "^^^J^^" 
Refolvred  that  the  leafe  was  good  to  begin  a  die  datus,  which  is  a  die  datus, 
day  to  come,  becaufe  livery  was  executed  after  the  day  of  the  date,  an-^  the  li- 
butifithad  been  executed  before  it  would  not  be  good.     Mo.  fobiTafter 
636.  pi.  876.  Trin.  43  Eliz.  C.  B.  Mellow  v  Majs  will  not 

help  it. 
Crooke  ftatet  the  fecond  kafe  to  be  made  the  30  July  21  Ejiz.  aud  the  livery  to  he  made  23  Eliz. 
lecuiidttm  formam  charue.< 

17.  Grant  of  tithes  for  life  to  commence  at  a  future  day, 
though  by  deed,  is  not  good  by  way  of  inter ejl  to  the  owner  of 
the  land,  but  by  way  of  difcharge  it  may,  but  then  words  of  dif- 
charge  muft  be  inferted,  Yelv.  131.  Trin.  6  Jac.  B.  R.  Ed- 
monds V.  Booth. 

18.  A  difcharge  for  life  may  well  commence  at  a  day  to  come  ; 
as  to  be  difcharged  of  fuit  of  a  mill  &c.  but  where  a  grant  of 
franktenement  enures  by  way  of  interejl^  it  is  Hot  good  to  com- 
mence at  a  futMre  day  \  but  in  a  grant  for  life,  which  is  to  ope- 
rate hy  VF2Ly  of  difcharge  of  tithesj  and  the  grant  is  made  to 
commence  from  a  day  to  come,  it  mult  be  expreiled  in  the  deed 
to  be  by  way  of  difcharge.  Yelv.  131.  Trin.  6  Jac.  B,  R,  in 
Cafe  of  Edmonds  v.  Booth. 

19.  Reverjianer  in  fee  after  two  iflates  for  life  granted  his  rever^ 

jisn  habendum  the  aforefaid  reverfion  after  the  death^  furrender^  or  • 

forfeiture  of  the  tenant  for  life\  it  happens  that  the  leafe  deter- 
mines for  the  life  of  the  grantee,  and  remains  to  another  for  life  ; 
and  rcfolved  that  this  mall  be  ajgopd  grant  of  the  reverfion  to 
the  firft  effe£b  of  pofTeflion,  after  the  deaths  of  the  tenants  for 
life  according  to  23  Eliz.  Dy.  377.  27.  and  it  (hall  not  be  in- 
tended to  pafs  as  future  intereft,  as  if  it  were  void  of  the  other 
party,  and  fo  was  the  opinion  of  all  the  Court.  2  Brownl.  299, 
300.  Pafch.  7  Jac.  C.  B.  Denis  v.  More. 

20.  A  leafe  was  made  Sth  day   Augufi   6  Jac.  habendum  a  M0.759.pl. 
£e  confeHimis  for  three  lives^  and  livery  was  made  gth  September  i°Ac  c.  B 
following;   refolved  the  leafe  was  good  j  for  the  livery  being  in  Cafe  of' 
made  after   the  day  not  working  futurely  was  good  enough.  Banks  t. 
Cro.  J.  458.  pi.  IS  Jac.  B.  R,  Smith  v.  Bole,  J^^^^/'  ^^ 

21.  \i\  feoffinents  there  is  an  expcftancy  of  livery  which  may 
pafs  the  eitate,  but  in  cafe  of  a  grant  to  commence  at  a  future 
day  the  grant  is  void  ab  initio,  and  attornment  afterwards  will 
not  make  it  good  ;  agreed  by  all  the  juftices.  Palm.  30.  Mich. 
17  Jac.  B.  R.  in  Cafe  of  Tiler  v  Greenwood. 

22.  Aman  cannot  make  leafe  for  life  in  futuro,  for  poffibility 
<>f  franktenement  cannot  be  j  but  leafe  for  life  remainder  over  upon 
^bilityy  as  if  J.  S.  pay  lol.  &c.  is  good  ;  Arg.  2  RoIK  R.  /^.2J* 
HiU.  21  Jac.  B.  R.  in  the  Serjeant's  Cafe. 

(X4  23.  Covfnant 


*vl 


€itate. 


23.  Covenant  to  fiandffi/ed  to  uk  of  J.  S.  when  hi  fays  lol.  h 
good.  Arg.  2  Roll.  R.  427.  Hill.  21  Jac.  B.  R.  in  the  Serjeant's 
Cafe. 

25.  There  is  a  great  difference  between  things  that  lie  in 

grunt  and  a  feoffment^  for  a  grant  a  die  datus  cannot  be  made 

good  ',  but  where  a  feoffment  is  made  tht* deed  is-  the  evidence^ 

and  all  is  not  done  before  the  livery,  but  in  the  other  cafe  after  the 

livery  nothing  is  to  be  done  by  the  other  j  Arg.  Het,  23.  Trin. 

3  Car.  C  B. 

And  in  cafe        24.  A  devifc  or  feoffment  to  the  ufe  of  A*  after  my  deaths  rc- 

^fadcvifc  ^  ly^ainder  over  is  a  conveyance,  becaufe  it  rHes  out  of  my  eftate^ 

H^fw^rth   per  Bridgman  Ch.  J,  Raym.  83.  cites  Mich.  13  Car.  i.  B.  R. 

y.  Pretty.     Long  V.  Smith. 

And.  S74. 

Ibid.  Pain's  Cafe. 

t  2G8  ]       26.  Ventris  J.  faid,  that  he  takes  the  preventing  the  uncertainty 

of  freehold  to  be  the  great  reafon  why  a  freehold  cannot  be  granted 

infuturo,  becaufe  it  would  be  very  hard  and  inconvenient  that  a 

man  (hould  be  driven  to  bring  his  praecipe  or  real  a(^ion  firtt 

againd  the  granror,  and  after  he  had  proceeded  in  it  a  confider- 

able  Time,  it  (hould  abate  by  transferring  the  freeholJ  to  a  flranger 

,  by  reafon  of  his  agreement  to  feme  conveyance  made  before  the 

writ  brought ;  for  otherwife  there  is  nothing  in  the  nature  of  the 

thing  again  ft  convfyirig  a  freehoLl  in  futuro  ;  for  arentde  novo  may 

be  fo  granted,  becaule  that  oeing  newly  created  there  can  be  no 

precedent  right  to  bring  any  real  aaion  for  it.     2  Vent.  204. 

Trin.'2VV.  &M.  in  C.  B. 

8ki«.  580.         27,  1  he  King  granted  an  offce  of  fearcher  to  A.  durante  bene- 

^  d'ed^thc*^'  /^/^f/Vi?,  and  afterwards  granted  the  /ame  to  B,  to  commence  after  the 

pjicntgord.    dcath^  furrendei^,  or  forfeiture  cf  A.  The  grant  to  B.  is  good;   and 

—-Comb,  in  this  cafe  the  King  does  not  grant  a  reverfion  but  in  reverfion^ 

334-  S.^-     and  ihat  not  being  in  refpeft  of  a  particular  eftate,  but  becaufe 

accordingly,   he  is  plcafed  to  grant  in  futuro.     2  Salk.  465,  466.  pi.  2.  Trin. 

-12  Mod.    7  VV.  3.  B.  R.  The  King  v.  Kemp. 

^y.S.C. ad- 
judged accordinjT^y. Carth.  350.  S.  C.  adjudged  accordingly.— 4  Mod.  175.  S.  C.  ad« 

judged  accord. ngly. I.d.  Raym.  Rep.  4.).  S.  C  adjudged  accordingly. 

A  freehold  of  lands  cannot  be  granted  to  commence  in  futuro,  or  depend  upon  an  eftate  at  wtU, 
Vut  a  new  cfHcc  or  a  rent  de  novo  lAay  be  created  to  commence  in  futuro;  for  it  is  the  crcarure 
of  liim  ihat  Takes  it,  and  it  is  ro  otherwife  in  being  than  it  is  in  grant;  per  Cur.     3  Sa<k.  466.  pi. 

1,  Tnn.  7  W.  ^  B.  R.  The  King  v.  KcmjJ. U.  Raym.  Rep.  52.  S.  C.  Holt  Ch.  J.  ai  to 

th*  'bjedllon  that  a  freehold  cannot  be  granred  to  commence  in  futuro,  anf»'ered,  that  it  muft  be 

!:.>  ivjfl^ocd  of  a  frccho'.d  in  cfTe,  as  ;  Co.  9^.  Berwick's  Cafe,  but  a  rent  de  novo  may  be  granted 

ro      1  :frence  in  futiro, or  nr.ay  bs  granted  in  fee  with  fra^fUcns,  and  cites  i  Co.  Corbet's  Cafe,  or  co 

r.v.'  wicw  a  .y  contingency,  becaufe  it  is  a  creature  of  the  grantor,  who  may  mould  it  in  what 

*i  .,•:  l.t  \<-   r  ■- ;  ..n  !  the  grant  of  this  new  office  refembles  a  grant  of  a  rentde  novo,  for  luoe 

'  r.    ~\  .!?  in  .fre,  but  it  is  new  created  by  the  King  he  may  mould  it  as  he  pleafec.     And 

':.'.<.    ^  I'bch  an  office  as  this  of  a  fearcher,  yet  the  eftate  is  new,  and  fubje^  to  any  M- 

.  \  •  -     :    :  r.o  r.^if^ns  ca^n  be  givm  why  a  grant  in  futuro  of  fuch  a  new  office  (hould  not  be 

\    \^'-.\\  f.  t.  il  rre  is  fuch  piccedent  as  where  there  is  none  at  all ;    for  fuppofe  there  bein$ 

;  .  I'e,  tlie  King  grants  to  another  to  commence  after  the  death  of  the  grantee 

.  r  ,01  life  is  of  no  avjii  to  make  gocd  the  laft  grant,   for  the  laft  grant  is  oct 

'  >r    I    r.  it  ouht  to  have  been  created  at  the  creation  of  the  particular  eftate  ;  nor  is 

-  '   !  '-uher  v..e  King  nor  any  other  has  an\   reverfion  of  the  office,  and  a  gr^nt 

'..:.,  ructiie  King  may  giant  ao  office  in  levetfion,  not  in  refjpe^  of  the  pvttculzr 

eiUAc, 


'  '\ 


fftitckthiionly  a  future  intereft  to  commence  in  futuro,  and  cites  I  Cio.  Young  ▼.  Stawel], 
^od  Youog  V.  Fowler  ;  but  if  the  King  has  the  inheritmce  of  an  office,  fuch  a  grant  as  this  had 
btca  void.  , 

.  28.  Though  a  freehold  cannot  commence  in  futuro  that  is  to 
htundej-Jlood^  where  it  is  derived  out  af  an  inherit  ana.  Per  Holt 
Ch.  J.  i2  Mod.  80.  in  Cafe  of  the  King  v.  Kemp. 


[ 


(C)     Where  it  may  be  moveable* 

I.  JF  there  are  80  acres  of  meadow  which  have  been  ufedtime  €10.1.421. 

^  out  of  mind  to  be  divided  between  certain  perfons,  and  that  Ji'JL/jf; 

a  certain  number  of  acres  belong  to  every  of  thofe  perfons ;  as  m«.  joa.** 

to  A.  13  acres  to  be  annually  ojjigned  and  allotted,  fo  xhdXfomitimes  pi-  453. 

the  13  acres  lie  in  one  flace^  and  fometimes  in  another  place,  and  \'^^^^ 

foof  the  refidue,     A.   in  this  cafe  has  a  moveable  fee  in   13  moveable** 

acres,  and  the  number  only  certain,  but  the  place  where  they  be  eftate  of  in. 
annuaUy  uncertain.     Hill.  34  EI.  B.  R,  between  Welden  and  ^^^^  *• 

Bridgvjater  adjudged,  which  fee  Co.  Litt.  4,  48.  a  b.]  parcel  of  • 

meadow  of 
So  acres,  the  charter  of  feoffment  ought  to  be  generallf  of  ii(  acres  lying  within  the  *  meadow  of 
Sp acres,  without  boundinzor  defcribing  of  it  in  certainty,  and  livery  may  be  of  the  13  acres  allotted 
ft)  the  feoffor  for  the  year  fecund um  fermam  chartat*  and  this  is  good  livery  to  pafs  the  content  of  15 
acres  ia  what  place  foever  it  lies.     Co.'  Litt.  48.  b.  cites  S.  C.     ■  And  if.  the  owner  of  thofe 

J 3  acres  grants  a  rent  charge  out  of  the  13  acres  generally,  as  lying  in  the  meadow  of  So,  without 
Bif Qtioniog  where  they  lie  particularly,  there,  as  the  ftate  in  the  land  removes,  the  chaige  (hall  re- 
noye  alfb.    Co.  Litt.  343t  b,  cites  S.  C, 

[  *  209  ] 

[2.  If  a  partition  be  made  between  two  coparceners  that  onejhall  ^nd  may 
Atfw  certain  land  from  Eajler  till  Lammas  to  her  and  her  heirs,  ^^l^^^rin 
and  the  other  fliall  have  it  from  Lammas  to  Eajier  to  her  and  her  their  fevcrai 
heirs;   or  the  one  fliall   have  it  the  firjl  year^  and  the  other  the  feifins,  have 
fccend  alternis  vicihus^  in  thofe 'cafes  feveral  perfons  have  feveral  J^^**'^'^^"© 
inheritances  of  the  fame  land  ^t  feveral  times.     Co.  Litt.  4.]         e.  41?. 

Wclden  V. 

Bridgwater, dtes  F.  N,  B.  «i.  and  Tempi  E.   i.  Partition  ii. P.  N.  B.  62.  (1).  Co.  Litt. 

!»:.  a.  (i.)  S.-P.— : r»C^9*  Lilt.  iSo.  a.  S.  P. 

[3^  If  two  coparceners  make  partition  of  two  manorsy  that  the  F.  N.B.  62. 
one  fiall  have  the  one  manor  for  one  year,  and  the  other  the  other  l^g"  q[ 
manor  for  the  (ame  year,  and  the  fecond  year  each  of  them  fliall  cited  Cro.^ 
have  the  manor  which  he  had  not  the  year  before  alternis  vicibus  E.41 1,422. 
inperpctuumy  this  is  a  moveable  fee.     Co.  Litt.  4.  48.  b.J  Litri'6 

a.  b.  S.  p". 
r  Rep.  87.  a.  b.  S.  P.  by  Walmfley,  that  it  is  good  as  to  |he  folTeflien  and  taking  of  the 
pnbu ;  but  it  is  no  fcverancc  of  the  eftate  of  inheritance. 


(C.2) 
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(C.  2)     Eftate  altered. 
In  what  Cafes  it  fhall  be  faid  to  be  altered. 

I.  TT  hath  been  holden,  that  by  the  words  comprifed  in  the 
^  claufe  of  warranty  the  eftate  -fhall  be  altered.  But  the 
fame  is  not  law  as  I  think.  And  therefore  if  lands  bt  given  by 
thefe  words,  Sciant  &c.  quod  ego  &c.  Mi  D.  ^  J.  uxori  ijus  ega 
the  feoffor  warr'  pradiSf.  terras  &c.  dlSf,  D.  &  J.  uxors  ejus  ^ 
hafed^  de  corpore  eorum  exeunt*  and  livery  of  feifin  be  made  ac- 
cording to  the  deed,  they  (hall  not  have  any  eftate  but  for  their 
lives  &c.  Perk.  S.  165, 166.  cites  12  E.  3.  Tail.  3. 

2.  If  a  man  be  enfeoffed  by  deed  ef  two  acres,  to  t>ave  and  t9 
hold  three  acres,  and  livery  of  feifm  ht  made  unto  him  according 
to  the  deed  in  the  two  acres,  the  third  acre  of  which  there  was  no 
fpeech  in  the  premifies  of  the  deed,  ftiall  not  pafs  by  the  deed,  hut 
if  livery  and  feifm  be  made  in  this  acre^  then  it  fhall  pafs  by  the 
livery  of  feifin  &c.  Perk.  S.  165. 

3.  In  aflife  the  baron  aliened  in  fee,  and  re-took  to  him  ami  his 
feme  and  died,  the  lord  feijedthe  heir,  and  the  land  for  ward,  and 

affigmd  the  third  part  to  the  feme  in  dower,  and  gave  to  ier  iQOs.  to 
a  content,  and  fl>e  brought  aj^fe  of  the  fecond  part  recovered  by 
judgment,  and  was  remitted  to  the  thtrd  part  by  het  entry,  becaufe 
thtjaid  endowment  was  not  by  deed  nor  by  record.  Br.  Accept- 
ance, pi.  16.  cites  17  Aff.  3. 

4.  Confirmation  by  the  heir  to  the  tenant  in  dower  fhall  not 
change  her  eftate.     Br.  Waft.  pi.  76.  cites  38  E.  3.  23. 

5.  \i  feoffee  v^ith  warranty  to  him  and  his  heirs  and  affigns 
aliens  in  fie,  and  re^takes'to  him  in  fee,  and  aliens  to  another  in  fee^ 
he  may  vouch  as  aftignee,  for  he  is  not  in  of  other  eftate.  2  Koll. 
Voucher,  (O)  pi.  4.  but  cites  contra  20  H.  6.  341  b. 

t  210  3  6.  If  he  in  reverftoh  in  fee  dijjeifes  his  tenant  for  term  of  l^e,  he 
is  fetfed  in  fee,  viz.  of  the  franktenement  by  tort  &c.  &t.  Ef- 
tates,  pi.  41.  cites  9  H.  7.  2^5. 

7.  jind  if  gift  be  for  life,  the  remainder  in  tail,  the  remainder 
in  fee,  and  he  in  the  remainder  in  tail  diffeifes  the  tenant  for  Ufe^. 
he  is  feifed  in  fee  without  queftion,  and  not  in.  tail;  quod  niit 
conceflum  per  Cur.     Br.  Ibid. 

8.  Jnd  if  he  in  reverfton  and  a  fir  anger  diffeifes  the  tenant  for 
life,  both  are  feifed  in  fee.     Per  Fairfax,  cjuod  Btian  and  Townf- ' 
end  conceiTerunt.     Br.  Ibid. 

9.  A.  feifed  in  fee  leafed  to  B,  at  will ;  and  afterwards  releafed 
to  him  all  accompts,  fuits  and  demands  ah  initio  mundi  until  the  day 
of  the  date,  by  which  he  was  feifed  for  life  &c.  The  queftion  was, 
if  the  eftate  of  the  leflee  at  will  was  mcrefifed  ?  And  upon  mo- 
tion refolved  by  the  whole  Court,  that  the  eftate  is  not  enlarged, 

and 
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and  die  plaintiff  had  judgment.     Ck),  £•  268.  pi.  7.  HiIL  34 
Elii.  B.  R.     Seyman  v.  Okely. 

10.  Tenant  for  life  accepts  a  fine^  it  is  a  forfeiture,  but  does  not  ^^  forfcki 
change  his  ©ftatc.    Vent.  257.  Pafch.  26  Car.  2,  B.  R.  Anon.     Ji"  tfd^ 

not  alltr  it  | 
par  Hate  Ch.  }.     Mod.  117.  Green  t.  Praiid>  S.  C« 

11.  Two  joinfenants  in  fee  accept  a  fine  which  is  to  them  and  , 
At  heirs  of  one  of  them^  yet  they  continue  jointenants  in  fee  as 
they  were  before.     Arg,  Vient.  258.  Pafch.  26  Car.  2.  B.  R. 
Anon. 

12.  Copyholder  in  fee  furrendered  into  the  hands  of  the  lord  i9 
thti^eof  iimfelf  and  the  heirs  male  of  his  hody^  but  dies  without 
admittance  on  the  furrender ;  it  was  unanimously  refolved.  That 
without  admittance  on  the  furrender  he  continued  fetfed  in  fee  as 
before^  for  the  lord  could  otherwife  have  no  remedy  for  his  fino 
^c,    Hoh's  Rep.  165.  pi,  10.  Trin.  5  Ann.    Brown  v.Dyer« 

(C.  3)     Altered. 
The  Effba  thereof,  and  what  is  gone  with  it. 

I.  'T' WO  jointenants  with  warranty  make  partition^  the  war- 
"^   ranty  is  gone,     Arg.  2  Roll.  Rep.  402,  cites  29  £.  3. 
Fitzh.  Warranty  70. 

2.  In  affife  of  rent,  B.  was  feifed  in  fee  of  100  acres  of  land, 
and  was  condemned  in  lool.  damages  by  which  this  land  by  the 
iligit^  as  a  moiety  of  all  his  lands,  was  delivered  in  execution  by  ex» 
tent^  and  after  B.  granted  3/.  of  rent-ebarge  out  of  this  land  to  J. 
his  fon  and  heir  apparent,  and  then  B.  grantfdy  ratified  and  con*^ 
firmed  by  deed  to  the  tenant  by  elegit  the  fame  land  for  life  of  ^the 
tenantj  and  after  by  another  deed  wifb  warranty  of  him  and  his 
heirs  releafed  all  bis  right  to  the  tenant  by  elegit,  and  by  Fiflie,  firft 
the  tenant  by  elegit  ought  to  have  held  difcharged,  becaufe  the  ex^ 
ecution  was  made  before  the  charge,  but  after  by  the  confirmation 
to  hold  for  term  of  his  own  life  which  enlarged  his  eftate,  hejhali 
holdchargedy  and  the  fame  law  by  the  releafe,  yir  he  was  in  of  other 
(fiate  than  before^  quod  nota,  and  fo  fee 'that  if  the  land  be  charged 
ot  the  time  of  the  making  of  the  warranty y  fo  that  he  warranted  £  211  ] 
the  land  then  charged,  and  not  difcharged,  fuch  warranty  (hall 
not  make  the  erantor  to  warrant  the  land  difcharged,  but  the 
tenant  to  whom  Juch  warranty  is  made  Jhall  hold  charged^  Quod 
nota  bene,     Br.  Charge,  pi.  29.  cites  31  AfT.  13. 

3«  If  after  wajie  done  the  lelFor  grants  over  the  reverfion,  and 
re-takes  it  to  him  and  his  feme,  and  to  his  heirs,  yet  he  (hall  not 
have  aclion  for  the  faid  wafte.  Becaufe  the  eftate  which  was 
privy  to  the  wafle  committed  is  altered.     Co.  Litt.  53.  b. 

4*  Coparcener  in  fee  makes  feoffment  in  fee,  and  re^takes  the 

eftate 
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edate  again,  (he  (hall  not  have  ^/V/of  her  coparcener,  but  if  the 
feoffment  be  with  warranty  and  ihe  comes  in  by  voucher  (he  fhaB 
have  aid.     Per  Jones  J.  a  IRoU.  Rep.  418.  Hill.  21  Jac.  B*  R. 

(D)     What  fhall  be  an  Intereft,  and  no  Eftate  in 
Fee  &€•  for  Life  or  Years  &c. 

0  Litt.4?.  [i,  jF  A.  devijes  his  land  zt  B.  by  his  will  in  writing  itbls 

^Z       r~  executors  for  paynncnt  of  his  debts,  and  till  bis  debts  paid; 

8  Rep  96.     .      ,  .         _     ,  '1         I    ^        L        t       J  ,^.' 

a.  in  s.  c.    1"  thfs  Cafe  the  executors  have  but  a  chattel  and  an  uncert4iin  tutt' 

cites  Co»-  re/i  till  the  debts  paidy  for  if  they  (bould  have  this  for  their  live% 

^^^'*  then  by  their  death  their  eftate  ihould  ceafe,  and  the  debts  remain 

c  unpaid  j  but  being  but  a  chattel  *  this  fhall  go  to  the  executors  if 

•Fol    830.  the  executors  for  payment  of  the  debts.     Co.  Litt.  42.  +  8  Rcp^ 

\ ..— L^  g5.  Mat.  Alanning^s  Cafe,    4  Rep.  82.  Sir  Andrew  Corbet*s  Caft.j 

Bat  if  fwch 

cftate  be  made  by  grant  or  conveyance  at  common  law,  the  law  will  aJ ji-dge  it  a  franktenemcnt. 

m- Cro.  £.  71',  S.  C.  held  that  if  it  was  by  deed  it  had  been  a  condiiicnaleftate  for  life. 

Co.  Litt  42.  a.  S.  P.— — S.  C.  cited  fo.  2S» 

i  S.  C.  cited  All.  47.  Arg.  in  Cafe  of  ^rice  y.  Vaughan. 

[2.  Guardians  in  chivalry  who  held  over  for  fmgle  or  double 

value,   have   uncertain   interefls,   and  yet   but   chattels.       Co. 

Litt.  42.} 

*  3-  In  affife,  a  man  feifed  of  land  devifeable  by  teftament,  devifed 

it  to  his  executors  to  fill^  and  died,  and  the  executors  entered,  and 

were  oufted  by  J.  S.  and  brought  affife  againft  him,  and  recovered, 

and  of  this  writ  of  error  was  brought,  and  the  hril  judgment 

was  affirmed,  and  fo  it  feems  that  the  exeputors  have  iranktene- 

ment  till  they  fell.     Rr.  Eftates,  pi.  37.  cites  39  Afl.  17. 

Tlxe  feofFor        4.  Where  2L  feoffment  is  made  of  certain  lanas,^  rejLi'ving  a  cer^ 

by  his  re-       ^^y^^  ^^^^  y^^  ^^^„  jy^|^  condition^  that  if  the  rent  be  arricry  it  JbaO 

n*r[ita^tc  of  he  hnvful for  the  jeoffor  and  his  heirs  to  enter  and  to  h'/ul  the  land 
freehold*  until  he  be  fatisfied  or  paid  the  rent  arrear  &c.  In  this  cafe  if  the 
^^^  ^"k"  h  ^^"'  ^^  Ichind,  and  the  feofFor  and  his  heirs  en'cr,  the  tcoffirc  is 
Cerement  ^  not  aUogcther  excliidtrd  from, this,  but  the  feoffor  (haij  have  anA 

01  the  pnr-  hold  the  land,  and  thereof  take  the  profits  until  he  be  iatisfied  of 
ticstotake  thc  rent  arrear ;  ani  when  he  is  fatisfied,  then  may  the  feotFce 
in^./u^Tc'  re-enter ^nto  the  fame  land,  and  hold  it  as  he  held  it  before. 
ot  adti^iefs.  tor  in  this  cafe  the  feofFor  (hall  have  the  land  but  in  manner  as 

^o-  ^'^^; for  a  dirtrefs  until  he  be  fatisfied  of  the  rent&c.  though  he  tuket 

sx.oV  Lilt,  the  profits  in  the  mean  time  to  his  own  ufe  &c.     Litt.  S.  327. 

S.  }i7- cited 

Arg.  Raym.  1^6,  1^7.     And  Ibid.  Keeling  J.  faid,  that  this  Cafe  of  Littleton  gannot  bf  suincaine^ 

by  reofon,  butonly  by  authority  of  the  author. 

r  212  3  5.  Tenant  by  flatute  merchant^  ffaple^  and  by  elegit  have  un- 
certain intercits  in  lands  or  tenements,  and  yet  they  have  chat* 
tels  and  no  freehold  whofe  eftates  are  created  by  divers  z&s  o£ 
parliament.    Co.  Litt,  42.  a. 

6.  Ltfse 


h,  Lifeefor  years  he/ore  entry  has  no  a£lual  eftate  but  only  an 
intereft.    Co.  Litt.  46.  b. 

7.  A  rentcharge  is  granted  in  fee  with  a  claufe  of  diftrefs,  pro^  Raym.  i^  j. 
vldedtbat  if  it  be  arrear  hy  twenty  days  it  Jball  be  lawful  for  the  ^"^^^^  ^^^l" 
(ranteey  his  heirs  and  ajjigns^  to  enter  &c,  and  to  retain  until Jatisfied  ibid.  '1 58. 
if  the  arrearages^  with  cofts  and  damages  etfic  toties  quoties.  The  S.  C.  ad- 
rent  is  arrear,  the  grantee  enters,  and  leafes  to  the  plaintiff  in  {J^/^iJn'yf 
cjc6tment,  et  judic'  pro  quer.  objedled  that  by  the  entry  only  an  — Saund." 
eftatc  at  will  was  gained,  and  fo  the  leafe  not  good,  or  it  cannot  » V  ^-  ^' 
be  a  freehold  for  Want  of  livery  nor  a  term  for  years,  becaufe  not  an^lSk- 
for  a  certain  time,  and  uncertain  interefts  of  continuance  are  mentaffirnw 
always  created  by  afts  of  parliament,  as  the  cafe  of  an  elegit,  «<*  '^^  *« 
ufcs,  or  by  will  for  payment  of  debts,  but  not  by  conveyances  ch^bc^' 

between  the  parties ;   fed  non  allocatur  ;  for  the  power  oi  entry  ^Sid. 

i^  an  inheritance,  and'defcends  with  the  rent  to  the  heir,  but  223.  pi.  n. 
when  the  entry  is  made  it  is  but  a  chattel- intere ft  in  the  land,  ^^^^j^*^^"'"' 
which  (hall  go  with  the  arrears   to  the  executors  5    And  per  262.  pi.  12. 
Twifden,  if  it  was  not  for  the  words,  vxi,;  to  retain  until  fatisfied  S.  c.  adjor- 
k\  it  would  be  an  inheritance  rn  the  land,  to  remain  in  the  "^^^^ 
heir  as  a  penalty,  but  thefe  words  carry  it  to  the  executors,  who  pi.  9.  s.  c, 
are  the  pcrfons  to  be  fatisfied  of  the  arrears  5  and  all  held  that  adjudged 
after  the  entry  the'grantee  cannot  cut  down  timber  or  commit, "J^^^^ 
wafle,  but  only  take  the  ordinary  profits,     i  Lev,  170.  Trin.  siderfin 
27  Car.  2.  B.  R.  Jemmot  v.  Cooly.  ftatcs  it  ai  % 

rent-charge- 
|i4attd  for  years  with  fuch  provifo,  and  t!)C  Court  faid,  that  though  the  common   law  will  %ot 
allow  fuch  unccruin  intcrtfts  to  ftandof  itfcif,  yet  it  may  ftaiid  as  K)ug'as  the  rent,  which  is  a  tizcd 
«ftatc,  doth. 

8.  Grant  of  prima  vejiura  is  but  like  a  grant  of  prima  trnfura^  P^im.  174- 

and  being  for  no  certain  time,  is  but  an  intereft  in  the  firft  cut-  \^^\  ^\ 

ting  and  taking  of  the  grafs  ;   but  agreed  per  omncs,  if  a  man  The  Bp.  of 

grant  primam  wtikixtzm  from  fuch  a  day  to  fuch  a  day  certain^  the  Oxfora*«* 

grantee  (hall  have  the  foil,  and  mow  it  or  feed   it  as  pleafes.  ^^q'^1^ 

Gted  Vent.  393.  by  Sir  Francis  North,  out  of  a  MS.  Report,  ^uiei  ac- 

as  the  Cafe  of  Collins  v.  the  lip.  of  Oxford.  cordingw. 


(E)    In  what  Cafes  an  Eftate  fliall  be  in  a  Pcrfon 

without  Entry  or  Claim. 

[1.  JF  a  man  feifed  in  fee  of  land  bargains  and  felh  it  hy  deed  S.  P.  andf» 

\inrolled and  dieSy  the  franktenement  is  in  the  bargainee  J,'f^][^*" 
before  entry  or  claim,  fcilicet,  a  franktenement  in  law.     Mich,  raifcd  by 
13  Car.  B»  R.  between  Hiblyn  and  Slaciepcr  Cur.  refolved  upon  covenant 
a  trial  at  bar,  and  fo  they  held  in  the  Cafe  of  a  devife.^  c^fidlJ^ 

tioa.     Co.  Litt.  266.  b. 

2.  If  feme  inheritable  takes  baron  and  has  iflue,  and  the  feme 
fi«,  the  law  adjudges  the  franktenement  in  the  baron  as  tenant  by 

the 


*2i3  Cftatt, 

the  curti/y  immediatelj  ivitbout  entrjy  and  praecipe  <|uo^  redJUt 
lies  againft  him.     Br.  Praecipe,  pi.  38.  cites  21  E.  3.  49. 

*  3.  ^evije  to  A.  for  life^  but  if  hi  dotsfuch  an  aSI  bit  ejlatt 

fttt.  151.   Jhall  ceafe^  after  fuch  an  a£l  done  though  A.  continues  in  pof- 

S'c^^s  P   ^^^^^  ^^^  ^^c^»  y^'  there  is  no  freehold  in  him,  and  now  he  was 

admiotd    *  but  tenant  at  fufferance*    Cro.  £.  238.  pL  5.  Trin.  js£liz« 

.  Ai«.  B.  R.  in  Cafe  of  Allen  v.  Hill. 

A.  A  freehold  veiled  in  the  heir  (hall  be  devefted  iy  txetuUirt 
Jelling  thereof  hy  virtue  of  a  wilL  Cro.  E.  669.  pi.  25.  Palch* 
41  Lltz.  C.  B.  in  the  Cafe  of  Farman  v.  Bowyer. 

5.  Leafefor  years  with  condition  to  have  fee ^  if  the  condition  be 
not  performed  the  fee  returns  without  any  other^  ^Qi,  Cro.  £» 
669.  pi.  25.  Pafch.  41  Eliz.  C.  fi.  in  the  Cafe  of  Parman  v. 
Boyer. 

6.  If  a  feoffment  to  the  ufe  of  another%be  made,  the  ceiW  que 
ufe  before  entry  has  fuch  a  feifm  of  which  he  may  be  difleifoJ  \ 
but  he  cannot  bring  trefpafs  without  an  adual  entry.  Ow.  87. 
Mich.  41  &  42  Eliz.  C.  B.  Green  v.  Wifeman. 

ftAnd.  tou  J.  Inheritance  or  frc;ehold  in  ufe  will  not  ceafe  without  claim 
butV  p  ^'  or  entry  after  27  H.  8.  unlefs  he,  who  has  power  to  ceafe  it,  is 
does  mt'  tenant  if  the  freehold.  Mo.  605.  pi.  835.  Hill.  42  Eliz.  B«  R* 
appear. Digges's  Cafe. 

1  Rep.  173.         *^^ 
a.  S.  C.  &  S.  P. 

^  8.  If  feoffee  pays  not  loool.  at  fuch  a  day,  that  the  land  fiid 

remain  over',  adjudged  that  the  firft  eftate  ceafes,  and  cftate 
raifed  in  the  other  without  entry  or  claim,  yet  here  were  no 
words  of  cefler,  but  cefler  by  implication.  Mo.  633.  pi.  868* 
Pafch.  43  Eliz.  C.  B.  cited  by  Walmfley  J.  as  the  Cafe  of 
Bracebridge. 

9.  If  a  tenant  in  a  pracipe  being  feifed  of  lands  in  fee  emfifs 
himfelf  to  be  a  villain  to  a  Jlranger^  and  to  hold  the  land  in  vil- 
lenage  of  him,  the  ftranger  by  his  acknowledgment  is  a^ually 
feifed  of  the  freehold  and  inheritance  without  any  entry,  Co* 
Litt.  266.  b. 

10.  Upon  exchange  the  parties  have  neither  freehold  in  deed 
or  in  law  before  they  enter.     Co.  Litt.  266.  b. 

1 1.  Upon  %  partition  the  freehold  is  not  removed  until  an  entry. 
Co.  Litt.  266.  D. 

And  it  muft  12.  Upon  a  livery  within  view  no  freehold  is  vefted  before  an 
S:e"fcoJ"  en»'y-    Co.  Litt.  266.  b. 

die  feofTor 

and  feoffee.    Jehk.  124.  pi.  50. 

13.  TjT  tenant  for  life  by  the  agreement  rf  him  in  die  rever* 
fxonjurrender  unto  him,  he  in  the  reverfion  has  a  freehold  in  law 
in  him  before  entry.     Co.  Litt.  266.  b. 

14.  Isimitation  or  condition  cannot  make  an  eftate  ceafe  as  to 
one  perfon  and  not  as  to  another ;  but  z8t  of  paVliament  may. 
6  Rep.  4a  b.  Mich.  3  Jac.  B.  R.  Mildmay's  Cafe. 

15.  Re- 
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!$•  Refolvcd  by  the  two  Ch.  J.  and  Ch.  B.  that  upon  z  bargain  Jo,  7.  Myu 
^nd fali frr  ytars  if  landsy  whereof  ths  bargainor  himfelf  is  in  fof  ^JJ^J^"  5"^ 
JiJSoK^  znd  the  bargainee  never  entred^  if  afterwards  the  bargainor  jaC.  B.  ami 
miis  M  grant  of  the  reverjim  (reciting  this  leafe)  expectant  upon  it  afttrward* 
to  divers  ufes,  it  is  a  good  conveyance  of  the  reverfion,  and  the  J," 'Jj^*"* 
eibte  was  vefted  and  executed  in  the  leflee  for  years  by  the  ftatute,  aodthcR 
though  not  to  have  trcfpafs  without  entry  and  aAusd  poflcffion.  rcfohr«L— 
Cro.  J.  604.  pi.  32.  Mich.  18  Jac.  in  the  Court  of  Wards,  f^fj^* 

Lutwich  V.  MittOn.  ted  Arg.  X 

Mod.  250. 
■*         ■TTie  Wigaince  by  the  bvgaia  and  fate  hat  a^al  poflefll|K}n  praitntly  fq  41  he  may  fttrreadrrt 
iffign,  tttorn  azid  rcleafc,  y^t  he  cajmot  upon  this  polTeifion  brijig  trcfpafs  j  per  Brulgman  Ch.  L 
CartL  66.  Pafch.  18  Car.  2.  C.  B. 

i6.  Leafe  furrendend  though  it  is  abfolutely  determined  be<-  [^  214  3 
twccn  Icffor  and  leflee,  yet  a  Jiranger  who  is  to  have  benefit  Hutt  94. 
thereby  may  well  fay  that  it  is  in  ejfe  as  to  him ;  per  Curiam.  f^'^J^iyJ 
Cra  C»  102.  pi.  I.  Hill.  3  Car.  C.  B.  Peto  v.  Pemberton.  ^Hed- 

50.  1U  7»- 
$.  C*  ft  S.  p.  accordingly. 

17.  There  is  no  need  of  entry  to  avoid  an  eftate  in  cafe  of  a  Aif.  If  a. 

Smitation ;  it  vefts  by  law  till  difagrcement.     2  Mod.  7.  Hill.  26  gj*^!^*^ 
&  27  Car.  2.  C.  B.  Anon.  bridge's 

18.  Where  a  pofleiSon  vefts  without  entry,  a  reverfion  will  Cafeu 
v^  without  a  claim.     2  Mod.  8.  Hill.  27  &  28  Car.  2.  Anon* 

19.  A  devije  vefts  an  intereft  without  entry;  per  Holt  Ch.  J. 
Show.  74.  Mich.  I  W.  &  M.  in  Cafe  of  Pierce  and  Smith. 

20.  hfurrender  vefts  the  eftate  in  the  furrenderee  without  his 
cxprefs  acceptance^  and  that  before  notice.  2  Salk.  618.  Hill.  9 
W.  3.  B.  R.  Thompfon  v.  Leach. 

21.  The  heir  need  not  fue  a  fcire  facias  to  avoid  the  feoffment  of 
Us  ideot  ancefioTj  but  may  enter  without  it.  Comb.  468.  Hill. 
10  W.  3.  D.  R.  Thompfon  v.  Leech. 

(F)    What  fliall  be  fufEcient  Poffeffion  to  leafe, 

give,  or  infeofi. 

[l.  TF  a  man  Uafefor  years^  referving  rent  to  he  paid  at  a  place  Cro.  E.iSy.     • 

■*•  out  of  the  landy  upon  condition  for  nonpayment  that  his  ^^  I'  Y^^' 
fftate  Jhall  ceafey  and  the  leflbr  demands  the  rent  at  the  day  and  min,  s.  c. 
place,  and  it  is  not  paid,  and  leffee  continues  poffeffion  after,  yet  andbyWray 
the  IcQbr  may  leafe  this  to  another  before  any  re-entry ;  for  the  |^*f,f  Jbth 
Uffec  by  continuance  of  poffeffion  was  but  tenant  at  fufferance.  clearly  ceafe 
H,  3i  tl.  B.  R.  adjudged  between  Germin  and  Willis  J}  before  en. 

'  try;  but 

Gavdf  doubled. 2  Le.  97.  pi.  1 19.  S.  C.  ic  S.  P.  by  Wray ;  but  Gawdy  doubted.   ' 

[2*  If  a  man  be  difTeifed^  be  cannot  leafe  this  for  years  to  ano- 
Acr  before  re-entry. J 

[3.  So 


&t4  ^tfiatt 

Cro.  E.i67«  [  j.  So  the  iijfetfee  cannot  feal  and  deliver  a  deed  ofUafe^  and 
T^  mhj^  ^fW  power  to  another  to  enter  into  the  land,  and  deliver  the  land  ti 
S.  C.  but  ^he  lejfee  to  make  this  a  gobd  leafe ;  for  at  the  time  of  the  fealing 
sot  clear  at  and  delivery  he  had  not  power  to  contradi  for  the  land,  having 

Sing'a^.'  ^'  ^"^  *  *"^Sh*-  ^^^'  3^  ^'-   ®-  ^'  ^S^eed  betvireen  Germin  and 

a  Lc.  97. 

pi.  T 19.  S.  C.  but  S.  P.  doos  not  .appear  ta,  be  agreed.      ''  ■    See  tit.  Falts  (K)  ]pl.  14.  and  thenotetf 

llxere. Cr«.  Ei  483.  pi.  19.  Trin.  3S  H.  8.  C\  B.  Stephen!  v.  Elliot.  S.  P.  accordingly. 

Cro.  E.167.       £^,  If  a  corporation  be  dijfeifed^  and  after  feals  a  deed  of  is^,' 

t  S^P   ac-  ^''^  »»^^^x  /^//^r  6f  attorney  to  J.  S.  ftf  #«/^r  into  the  land  and  dt" 

cordiagiy-  /'^^''  '^  ^^  ^^^'''  ^^^>  smd  he  does  it  accordingly,  yet  It  is  no  gooa 

—Jo,  1  fo.  leafe  \  for  there  needs  not  any  delivery  of  k  deed  of  a  corpora- 

B  R  ^if"  ^^°"»  ^"'  '^^  fixing  of  the  feal  makes  it  a  pcrfeS  deed^  and^hey 

r  21  ^   1  cannot  ftay  the  perfedion  of  the  deed  by  the  warrant  of  attorney 

Cafe  of  Hay-  to  deliver  it  as  their  deed,  and  they  might  have  made  the  letter 

woodv.FuU  of  attorney  to  feal  and  deliver  it  as  their  deed.  Coritra  H.  32  El. 

*"!,'  f'  I:  B'  R-  P^r  Cur.  between  Gerndn  and  ff^illis.J 

and  Jones  *  •*  _ 

and  bode- 

tidge  bought  the  deed  took  bo  tffc€t  till  it  was  delivered  on  tBe  Is^nd,  zHd  cited  9  E.  4.  39.  S.  per 
Choke  and  Jenny,  and  Carter  and  Croiiw  ell's  Case,  39  £Uz.  B.  R.  and  cited  Pi.  CCxoist 
"w.  Ro  WELL,  where  leafe  Was  delivered  as  the  deed  of  a  corporation  by  letter  of  attorney  and  good ; 
but  WKitlock  e  contra  ;  and  Hyde  faid  nothing,  but  told  the  reporter  that  be  was  of  the  fame  opi- 
nion with  VVhitbck.— s> Palm.  ^64.  Jones  J.  cited  the  Cstfe  of  Carter  and  Cromwell  36  Elii. 

C.  B.  which  was  a  letter  of  attorney  by  warden  and  fcholars  to  deliver  a  leafe  on  the  land  to  try 
a  title*  and  upon  writ  of  error  it  was  adjudged  a  good  leafe,  and  Doderidge  accordingly;  tor  it  is  wft 
a  leafe  by  the  foaling,  hut  by  the  delivery,  and  dean  and  chapter  cannot  enter  but  only  by  attorney. 

*. Sec,  tit.    Fails  (I)  pi.  6.  and  the  notes  there.  6.  P.  adjudged  accbrding  to  the  opmioo  of 

Doderidge  an(i  Jones. ^3  Keb.  307^  pi.  50.  Pafch.  26  Car.  2.  B;  R.  Hale  Ch.  J.  faid,  that 

liace  he  came  to  this  Court  it  had  been  ruled  that  the  latter  execution  is  good,  and  that  the  firfi  Itafc 
fealed  is  only  al  ail  efcroW  when  the  letter  of  ilitomey  is  delivered  at  the  fapie  time. 

Cro.  E. 446.  [5.  if  a  dijfeifee  delivers  out  of  the  land\  deed  of  leafe  to  41 
pl.  II.  ]^^'  Jlranger  as  an  ejcrow^  and  commands  him  to  enter  into  the  land, 
Bragg,  s.  C.  ^^^  deliver  it  upon  the  land  as  his  deed  to  the  leffee,  who  docs  it 
andAnder-  accordingly)  this  is  a  good  leaiej  Adjudged  3  Rep<  35.  b. 
ion  faid  it     y^r.ning*s  Cafe.! 

was  a  good      •/  ^  J     ^ 

leafe;  for 

it  was   not  his  deed  till  the  fecond  delivery^  at  which  time  iie  had  good  power  and  right  lo  IttfiB 

ii  i  fed  adjomatur.  '  Co.  Litt.  48.  b.  towards  the  bottom  S.  P. 

[6.  So  he  may  m^ke  a  leafe,  and  command  another  by  parol  to 
inter  J  and  feal  and  deliver  the  leafe  i  this  is  good  without  any 
\varrant  of  attorney;  Tr.  7  Ja.  per  Cut.  between  Majon  and 
Street.] 

7.  Where  J^  grants  common  to  C.  who  ufes  the  cdrfunoHy  and 
commons  and  grants  it  over  to  J.  who  does  n6t  ufe  the  common* 
and  after  J.  grants  it  to  IV.  yet  the  grant  of  J.  is  good,  and  W. 
may  ufe  the  common.     Br.  Common,  pl.  27.  cites  36  Aff.  3- 

8.  The  grandfather  in  tail  enfeoffed  feveral,  and  decland'hj  bis 
will  that  the  feoffees  Jhould  hold  the  land  ////  his  debts  were  faH 
mnd  after  Jhould  enfeoff  his  heir  of  bis  body^  and  died}  tbt  father 

5  tnkred^ 


^erei^  and  maii  a fetiffmenty  the  debts  mt  paid,  and  levied  a  fine, 
znA Suffered  a  recovery^  and  caufed  a  collateral  warranty  to  be 
macfc,  and  died,  ahd  the  fon  entered.  It  feems  to  be  admitted 
that  the  feoffment  of  the  father  was  good  before  the  debts  paid, 
neverthelcfs,  Brooke  fays  it  feems  to  me  the  fecond  feoffees  ihall 
be  feifed  to  the  firft  ufe  of  the  debts  till  they  are  paid,  and  then 
to  the  ufe  of  the  eftate  tail.  Br.  Feoffments  al  Ufes,  pi.  21. 
cites  3  H.  7.  13. 

9.  If  a  tenant  furrenders  to  him  in  reverfion^  to  which  he  agrees^ 
yet  he  ii  not  in  pojfejjion  till  he  has  entered '^  per  Brooke  J.  quod 
nemo  negavit,  and  therefore  he  cannot  grant  it.  Br.  Surrender, 
pi.  15.  cites  14  H.  8.  20. 

10.  J.  S.  makes  2l  leafe  for  years  to  commence  after  the  death  of  a 
tenant  for  life^  or  after  the  end,  of  a  leafe  for  years  in  being  i  znef 
tranger  after  the  death  of  the  tenant  for  life,  or  the  end  of  the  leafe, 
epers  by  tort.  It  was  agreed  by  the  Court,  that  notwithftanding 
the  entr}',  the  leffee  may  grant  over  his  term,  Cro.  E.  15.  pi.  4. 
Pafch.  in  C.  B.  Bruerton  v.  Rainsford. 

11.  But  if  the  lejffee  had  entered^  and  been  afterwards  put  out, 
he  cannot  grant  his  term  till  he  re-enters.  Cro.  £.  15.  pL  4. 
Pafch.  25  Eliz.  C.  B.  Bruerton  v.  Rainsford. 

12.  Ejedione  firmae  ;  it  was  h'eld  clearly  by  the  Court,  that  ^-  ^^^• 
if  J.  S.  makes  a  leafe  to  h.  to  commence  two  years  after ^  that  after  whccicV  v. 
the  two  years  are  expired,  B.  before  any  entry^  may  grant  his  term^  Twogood,  *  . 
although  the  leffor  doth  continue  in  poflelfion.     Cro.  E.  127.  f   216  ] 
pi.  8.  flai.  31  Elisg.  B.  R.  Wheeler  v.  Thorogood.  |-  c.  & 

per  Carlam  accordbs^y* 

13.  It  was  held  upon  evidence,  that  if  the  leffee  for  years  of  the 
^een  be  oujled  by  ajiranger^  yet  although  he  be  out.of  pofFelfion, 
he  may  aflign  over  his  term  ;  for  the  reverfion  being  in  the 
Queen,  he  cannot  be  out  of  poffefHon  but  at  his  pleafure.  Cro. 
K.  275.  pi.  4.  Hill.  34  Eliz.  C.  B.  Wyngate  v.  Mark. 

14.  If  a  man  makes  a  leafe  for  years  to  commence  at  a  future 
iay^  and  before  the  day  the  leffor  is  dijfeifed^  yet  the  lejjee  may  grant 
over  his  inierefl ;  for  fuch  intereffe  termini  cannot  by  ^diffeifm  or 
feoffment  be  devcfted  or  turned  to  a  right  any  more  than  rent 
or  common  &c.  Arg.  5  Rep.  124.  a.  Pafch.  3  Jac.  C.  B.  in 
Saffyn's  Cafe.  • 

15.  Leffee  before  entry  hath  an  interefl,  intereffe  termini  grant- 
able  to  another.     Co.  Litt  4^.  b. 

16.  A  TCi2in  feifed  of  land  whereunto  common  is  appendant y  an(}  is  3  Lc.  114. 
diAcifed,  the  aiffeifee  cannot  ufe  the  common  until  he  enters  into  the  |5  K**  o^^' 
land  whereunto  it  is  appendant.  But  ifz  man  be  diffeifed  of  a  y.\\i.  s.  P. 
manor  whereunto  an  advowfcn  is  appendant  he  may  prefent  unto  the  accordingly 
advovjfon  before  he  enters  into  the  manor.  And  the  reafon  of  this  *'  ^^  ^®  ^ 
divcrfity  is,  becaufe  in  the  cafe  of  the  common  it  (hould  be  a  pre-  p^c^uliTj. 
judice  to  the  tenant  of  the  foil ;  for  if  the  diffeifee  might  do  it, 

the  difleifof  might  alfo  put  in  his  cattle,  whichihould be  a  double 
Vol..  X.  *      R  charge 


lid  ^&tt^ 

chtLrzc  to  the  tenant,  but  not  fo  of  the  advowfon.    Co.  tkL 

i22rb. 
aSallc.  <63.       ly.  Conufet  of  a  JiatuU  cannot  aiSgn  the  land  cfter  liheraU 
?w.X"m.  without  adual  entry  or  recovery  in  cjeftment.     3  Lev.  31a. 
in  B.  R.    '  Trin.  3  W.  &  M.  in  B.  R.  Stephens  v.  Hanham. 

Hammond  . 

v.  Wood,  S.  P.  accordingly.  ■    4  Mod.  4S.  Hanatra  v.  Woodford  S.  P.  held  accoriinglj.** 

&kinn.  ^co.  pL  4.  S.  C.  and  by  Hok  Cb.  ].  and  Eyre  dearly  tliere  oitflit  to  be  aa  tSoaaX  cany  aad 
eoBtin«an<e  in  poiTeflion. 

(G)  In  what  Cafes  an  Eftate  fliall  be  faid  to  be 
ended  and  void  without  Entry  or  other  Adj 
and  where  .not. 

Cro.C.307.  ji^  Yf  iaron  feifed  in  fte  in  right  ef  his  wife  has  iffui  by  the  fimij 
«id%d«.^'  ^^  ^^^  »wi«  Uafe  for  years^  retervf ng  rent,  and  after 

^  ^  the  wife  JieSf  and  then  the  haron  dies  before  the  end  of  the  yearsi 
•  Foi.  85  T.  yet  it  IS  void  and  ended  in  law  before  any  entry  of  the  next  heir 
^  V  "^  of  the  wife,  inafmuch  as  he  cannot  •  make  it  good  by  any  ac* 
ment affirm*  ^ptance  of  the  fent,  the  leafc  being  made  fofcfy  by  Ac  baroo. 

f^^\ H.  to  Car.  B.  R.  between  Miller  and  Manwaring^  per  Cur. 

}o.  554.  pi.  adjudged  in  writ  of  error  upon  a  jiKtement  at  Chefter,  whidi 
ft.  S.C.  ft    concerned  Sir  Randal  Crew,  IntraturTr.  lo  Car.  Rot.  321.] 

S.  « •  rc«  *' 

folvcd  by 

three  juftices  fRichardfon  being  dead).  The  cafe  was,  that  the  iflue  after  the  death  of  Kit  6tficr» 
tenant  by  the  cuitefy,  before  entry  recites  a  leaie  made  by  hts  father»  and  that  the  rcYerfion  was  ia 
himt  and  grants  Che  rei^rfion  of  the  land  to  another  for  years,  after  the  expiration  of  the  faid  fixft 
leafe,  this  is  a  void  leafe ;  for  he  has  no  reveriion  at  this  cime>  the  ikft  kafe  being  dttermincd. 
]o.  355.  pi.  2,  Hill.  10  Car.^B.  R.  Miller  ▼.  Manwaring. 


[  217  ]  [4.  If  tenant  in  t(til  leafes  for  i^o  yearsy  rendering  rent  to  c 
See  (H.  a)  mence  to  years  after^  and  dies^  the  iffue  enters  and  enfeoffs  A.  the 
P'-  4.  *•  C.  jQ  y^^ri  expire^  the  iej(fe  enters  j  if  A,  accepts  the  rent  the  leafe  i$ 
IH^iM  ^ere.  "^ade  good,  fof  be  (batt  have  the  &me  ele^ion  that  the  ifiiie  had; 
for  the  entry  amd  feoffment  of  the  iffue,  before  the  conHiience- 
ment  of  the  leafe  he  has  not  made  it  void.     Co.  Litt.  46.  b.  PL 

C.  437-1 
Br.  Leafes,      [3.  If  a  prebendary^  parfon  or  vicar  leafes  for  years  not  accord* 

pi.  -14.  cites   •     f^  iheftatute^  this  is  void  by  his  death  before  entry  of  the  fac- 
s.  c— -     cefTor.  Co.  Litt.  45.  b.J 

Br.  Ac- 

ceptance,  pi.  9.  cites  19  Aff.  9.  S.>  P.  Br.  Leafe,  pi.  ;8.  cites  3!  H.  S«  $•  P.  Br* 

Dean  and  Chaplei',  pi.  20.  dies  S.  €. Br.  Encumbent,  pi.  ig.  cite»S.  C. 

But  the  re-       [4.  But  otherwife  it  is  of  a  leafe  for  life.  Co.  Litt.  45.  b.     For 
porter  adds   ^j^j    jg  j^^  voidable  for  the  livery^  by  which  it  was  credted.l 

a  nott,  that  *  ^ 

it  appears  to  hifty  that  in  die  cafe  of  a  leafe  for  life,  if  the  kflor  accepts  the  fame  rent  which  was 
demanded,  he  has  affirmed  the  leafe ;  bccaufe  he  cannot  receive  it  a»  due  upon  any  contiaa,  w  in 
the  cafe  of  a  leafe  for  years,  but  he  ought  to  receive  it  as  his  rent,  and  thereby  he  affirms  the  kafe 
to  continue  ;  for  when  he  accepts  the  rent  he  cannot  have  adion  of  debt  for  it :  but  his  remedy  then 
-was  by  affifb  in  cafe  he  had  feiin,  or  by  diftrefs ;  and  therefore  it  feemi  t»  the  repoKer,  that  ia 
fuck  cafe  the  accepcuce  of  ibc  rent  will  bar  hi«  rc-catry.  • 

5,  Baron 
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5*  ^on  kKei  in  jure  uxoris  leafed  the  land  for  (even  years 
Imd  died  within  the  term.  The  wife  entered  and  inlbofFed  G. 
but  4id  not  ouft  the  termor^  and  yet  this  is  a  good  feoiFment. 
For  hj  her  death  the  term  is  void  j  but  if  the  termor  fowed  the 
land  in  the  Iife*time  of  the  baron,  and  the  baron  died  before  fe« 
nrance,  the  termor  {hall  have  the  emblements,  Br.  Leafes,  pi. 
If  cites  7  Afl".  19. 

6.  Tenant  in  dower  leafes  for  years  rendring  rent  and  dies  ; 
the  heir  brought  debt  for  the  rent,  but  it  feems  it  does  not  lie. 
Br.  Leafes,  pi.  19.  cites  4  H.  6.  26. 

7.  liaron  feifed  in  right  of  his  wife  fnakes  a  leafe  for  years.  ' 
The  wife  dies  without  iflue,  fo  as  the  baron  cannot  be  tenant 

by  the  curtefy  5  per  Babbington  and  Martin  the  baron  may  brin^ 
debt  or  make  avowry  for  the  rent  arrear  till  the  heir  of  the  wife 
enters;  but  per  Palion,  he  (hall  not  make  avowry;  becaufe  this  , 
kafe  is  no  difcontinuance,  and  therefore  the  reverfion  and  frank- 
tenement  is  in  the  heir  and  not  in  the  baron  ;  but  it  (eems  that 
the  tenant  who  claims  by  him  (hall  not  plead  it.  Br.  Leafes, 
pi.  4.  cites  9  H.  6.  43. 

8.  If  a  hifl)op  grmUs  a  fa  to  ajiewarifit  lifsj  or  mates  leafe  Jbr  'j^cp.  <5* 
Bftzni  dies,  the  leafe  or  grant  is  not  void  but  voidable;  for  if  Jju^.  anr^ 
the  fiiccefibr  fuiFers  it  then  it  is  good,  but  not  if  he  enters  upon  cites  n  Ej. 
him ;  per  Danby  Ch.  J.  But  per  Moyle  and  Chock  J.  the  grant  Abbot.  9.  ^ 
of  the  fee  to  the  Reward  is  void  by  the  Bp.'s  death  ;  •  but  Brooke  ^J^^ ,  J* 
fajs,  quaere  of  a  leafe  for  life,  it  (eems  ocherwife,  and  the  fame  mniF.N.B. 
feems  of  a  leafe  fer  years  by  a  Bp.  that  it  is  not  void  but  voidable ;   5<>* 
becaufe  he  has  a  fee-iimple  ;  but  contra  of  fuch  kafe  by  parfony 

this  is  void  by  his  death  ;  for  he  has  not  the  fee-fimple^  but  it  is  in 
abeyance,  and  this  diveruty  is  agreed  for  law  in  Chancer/  by 
the  juftices.  Hill.  •  2  E.  6.  and  the  Bp.  may  have  writ  of  rignt  or 
writ  of  entry  fine  afTenfu  capttuli,  whereas  a  parfon  (hall  have 
only  a  juris  utrum ;  and  therefore  if  fucceffor  of  Bp.  dean,  pre- 
bendary and  the  like  who  have  fee  and  leafe  and  die,  affirms  it^ 
the  leafe  is  good,  but  contra  of  fuch  acceptance  by  fucceflbr 
of  parfon  that  makes  fuc^  leafe,  becaufe  fuch  leafe  is  void  imme* 
diately ;  but  if  chantery-friejl  makes  a  leafe  his  fucceffor  (hall 
avoid  it  notwith (landing  bis  predeceiTor  had  fee,  becaufe  he  is 
donative  or  preftrntative,  and  then  fuch  leafe  is  not  perdurable*  [  218  3 
inlefs  confirmed  by  the  patron  in  the  one  cafe,  and  by  the  patron 
and  ordinary  in  the  other.  Br.  Leafes,  pi.  33.  cites  5  £.  4.  105. 

9.  If  a  man  infeoffs  another  upon  condition  performed,  that 
the  feoffment  JhaH  be  void^  or  that  the  feoffor  may  re-enter  \  in  the 
one  c5e  nor  the  other  upon  the  condition  performed  the  frankte- 
nement  is  not  in  the  feoffor  till  he  has  re-entered,  quod  nota,  per 
Brian  Ch.  J.    Br.  Conditions,  pi. '249.  cites  11  H.  7.  21. 

10.  A.  devifed  a  haufeto  B*  for  Itfe^  remainder  to  C.  icc.pro^  j  j>.  uja. 
ififi  that  ifB,  clearly  departs  out  of  London  and  dwells  in  the  coun-  pl.:o4;S.C. 
<7,  that  th^n  hejhaUhave  a  rent  out  of  the  fame  houfe  &c.  B.  clear-  ^^^^^"i^ 
ly  departed  out  of  London,  and  lived  in  the  country  wholly. 

Agreed  that  this  is  a  good  provifo  to  determine  the  eftate,  though 

R  2  there 


«i8  efiatei 

then  arc  no  words  (to  ceafe)  or  {that  it  Ihallbc  void)  butbein? 
in  a  will  it  fhail  be  implyed  in  the  words  (That  then  (he  JbaU 
have  a  rent)  which  cannot  be  if  the  eflate  be  not  determined,  and 
B.  is  but  tenant  at  fufFerance.  Cro.  £k  238.  pL  5.  Trin.  33 
Eliz.  B.  R.  Allen  V- Hill.  .       . 

11.  Leafe  by  A.  to  B.  for  lifey  remainder  to  C.  far  Itfe^  pr9* 
vldedif  A.  has  ijfue  ^c.  that  the  ejiate  limited  to  CJhouid  ceafef 
and  it  (hould  remain  to  the  Ton  in  tail ;  A.  afterwards  had  iflucy 
yet  adjudged  that  this  remainder  to  C.  cannot  ceafe  without  entry 
or  claim.  Cro.  £.  360.  pi.  2Q.  Mich.  36  &  37  Eliz.  C.  B. 
Cogan  V.  Cogan« 

12.  Ufes  have  not  any  quality  without  claim  or  entry  to  ceafe 
the  poiTeilion,  becaufe  it  is  againft  the  principles  of  the  common 
law ;  per  Anderfon  and  Kingfmill.  Mo.  633.  pi.  86.  Pafch. 
43  Eliz.  C.  B.  Mildmay's  Cafe. 

13.  It  is  the  office  of  a  limitation  generally  to  determine  the  ^ 
eflate  without  entry  or  claim,  and  that  2ijir anger  at  common  law 
rci2,y  take  advantage  oi  2L\\vci\x.2X\o\x\  but  there  is.  a  difference  ht^ 
tween  a  limitation  dependant  upon  a  collateral  fmgle  a£t  to  be  per^ 

formed  unica  vice^  and  a  limitation  dependent  on  payment  of  rent 
which  arifes  out  of  the  land,  which  by  its  creation  may  have  con- 
tinuance oi  fuccejfive  a£ls  i  per  Jones  Serjeant,  Arg.  2  Jo.  32* 
Hill.  19  Car.  2.  C.B. 

14.  A /^^yir ///>  upon  condition,  requires  the  circumftance 
of  entry  to  avoid  it,  although  the  condition  be  broken,  upon  the 
breach  of  which  the  leafe  is  to  be  void  ;  yj  in  a  leafe  for  years  rf«- 
dering  rent^  and  upon  default  of  payment  to  be  void^  this  leafe  is  not 
void  upon  default  of  payment  only,  without  a  demand  of  the 
rent,  and  "this  leafe  for  years  upon  demand  of  the  rent  is  voi4 
without  entry.  Jenk.  121.  pi.  43. 


(H)     Limitation  of  Eftates  in  Law. 

What  Ihall  be  a  Determination  upon  a 'Limitation 

in  Law. 

Jo.  i^.in  [i.  TF  K.poffeffed  of  atermfor  yean  devijes  it  to  B.  and  to  the  heirs 
"f]-  ^:J^'  ^^^^  of  his  body  begotten,  and  after  B.  dies  without  iJfue 

s.  c.  cited  maUzvithin  the,  term^  )'et  his  executors  {hall  have  the  refidue  of 

by  Ld.  the  term,  and  not  the  executors  of  A.  for  this  is  a  void  limita- 

Chanceilor  ^ion  of  the  grant  to  limit  to  B.  and  heirs  male  of  his  body;  for 

Scica\:af2$  ^^s  heir  male  of  his  body  could  not  have  it  if  he  had  had  any 

in  Chancery  iflue  m^le,  but  his  executors,  becaufe  an  entail  cannot  be  ^a 

\^' «  term^  and  then  this  is  a  devife  of  the  term  abfolutely  without  any 

w  ^»  R  limitation^  and  fo  the  executors  of  the  devifee  jhall  have  it^  and 

s62.*Arg!^  there  fhall  not  be  any  reverter  to  the  executors  of  A.  the  devifor, 

ciicsthisaiid  upon  the  death  of  the  devifee,  without  iflUe  male.     P.  ix  Car. 

fiik.vving  B^  ^^  between  Levcnthorpe  and  Mby  refolved  per  Cur.  upon 
^^*^"f'-^-  •  •  evidence 


evidence  at  the  Bar.  And  they  would  ■  not  fuffer  it  to  be  found  »nd  inftrt 

fpecially  for  the  clearnefs,  becauie  they  faid  it  had  been  fo  ad-  J{|*^'J*J^^ 

judged  divers  times.  Intratur  Mich.  lO  Car.  Rot.  I20.  upon  the  puinthat 

Will  of  Thomas  LtvenihorpeA  e^«n  ^^^ 

guiihet  betwixt  a  termcraatcd  de  novo  out  of  an  inheritance^  and  a  term  In  gtofs. 

[a.  If  k.feifed  in  fee  of  land  devifei  to  J.  S.  and  the  heirs  males  S.  C.  cited 
if  his  body  begotten,  from  his  death  for  500  years,  this  is  an  eftate'  Hed?ci!*»' 
for  500  years  determinable  upon  bis  death  with  ifltie  male  by  RoU.  Rep.' 
way  of  limitation,  but  his  executors  Jhallhave  it,  and  not  his  iffue  4^4-  >««*»« 
male,    xp  Rep.  87.  Pafch.  9  Jac.  Leonard  Lovie's  Cafe.]  ^/e.— 

See  tit.  De. 
•    vife  (B.  b.)  pi.  5.  and  thk  notes  there/  snd'this  Cafe  denied. 


[3.  If  two  jointenants  ^r  life  are,  and  one  leafes  for  years  his  Cro.J.377« 
fart^  and  the  other  jointcmnt furrenders  Jtis  part,  and  after  he  who  Jajuj^d.^* 

made  the  Uafe  for  yeSirs  dieSy  the  leafe  for  years  is  determined,  Roii. 

though  at  the  creation  of  the  leafe  for  years  this  was  determina-  ^^P*  309* 
blcupon  the  death  of  both  the  join  tenants,  for  the  limitation  of  jijuied.— 
the  leaie  for  years  depends  upon  the  limitatidh  of  the  eftate  for  3  Buift.130. 
life, and  for  this  the  furvivor  of  the  ejiate  for  life. being  determined  ?•  ^.ad- 
hj  thefurrender  of  the  leafe  for  years^^  is  alfo  determined  by  a  confequent*  J"*^***' 
H.  13  Ja.  B.  R.  adjudged  between  Daniel  and  fFaddington.2 

[4.  If  a  man  poffefled  of  a  leafe  for  years  of  land  devtfes  the  land  ^'^^1'  h 
to  another  generally^  the  devifee  fljall  have  all  the  term  without  14  Eiix.Vpr 
any  limitation  to  determine  upon  his  death.     Mich,  j  3  Ja.  B.  R.  held  accoid'. 

Coke  Ch.  J. 
Roll.  Rep.  371. 

[5.  If  a  man  pofleffed  of  a  leafe  for  years  grants  a  rent  6ut  of  Ron.  Rep. 
\\.  generallyj  without  limiting  any  eflate,  this  (hall  be  during  all  the  o^ff  ^u'^' 
term,  and  not  determinable  by  the  death  of  the  grantee.     Mich,  ward.^s.  p!' 

13  Ja,  B.  R.  held.]  upon  a  de- 

vife,  and 
feemstobe  S.  C.  adjomatur.  ^— — Ibid.  368.  S.  C.  but  00  judgment.         .    3  BuUL  lai.  to  130. 
8.  C.  debated  by  the  Court  who  were  divided)  and  fo  no  judgment.  .■  Bridgm.  52.  Gouge  v. 

HajwardS.  C.  the  Court  divided. 

[6.  If  a  man  grants  land  to  another  habenff  to  him  and  A.  his  t      ^      ^ 
wi//,  and  one  of  the  fans  of  him  and  A.  according  to  the  cuftom  of  the  ^^^-  ^32. 
manory  this  being  void  to  A.  and  their  fon  for  the  uncertainty  ^    ^. 
which  of  them  Ihall  firft  take,  it  fhall  not  be  an  eftate  to  the  ttlv^^ 
grantee  for  his  life,  and  the  lives  of  the  other  two,  for  it  was  not  the  thatthey 
intent  of  the  grantor  to  make  *  them  to  be  the  limitation  of  the  ?*?"*f  ^\ 
eftate  of  the  firft  jnan,  but  that  they  fliould  take  alfo  for  their  uu»g  v'oid 
lives.    Mich.  1 1  Jac,  B,  R.  per  Cur,  between  Cobb  and  B(t»  in  that  re. 

tertonJ\  fpcaitdoei 

''  not  extend 

to  A.  &c. 

Vy  way  of  lixmtatioii.  See  Jo.  3  to.  S.  P.^ But  if  there  had  been  but  one  fan  and  fo  aveiTed  it  ha4 

Vctn  good,'    Cro,  J.  374.  St  C.  and  there  Coke  cite4  itadjud2e4  29  Ells,  in  Winkmore's  Caf« 

R  3  7.  If 


\ 


2  2D  tttatt* 

7.  It  \<pri  zni  ttntnthcj  znd  the  Ur J  grants  bis  fel^nhrf  firlifi 
unto  a  ftranger,  and  the  temint  attorns^  and  dies  witbmt  beir^  and 
the  grantee  enters  for  gfcb^at^  be  fhall  not  have  a  greater  eftate  in 
the  tenancy  than  he  had  in  :he  feigniory,  becaufe  the  tenancy 
Cometh  in  lieu  of  the  feigniory.     Perk,  S.  q6.  cites  5  E.  4.  3. 

8.  So  (hall. it  be  of  land  recovered  in  value  by  vouchee  mutatis 
mutandis*     Perk.  S.  96. 

9.  A  leafe  was  madeyir  21  yearsy  if  the  UJfee  Uved  fo  longy  and 
continued  in  the  UjJhrU  Jervice.  The  leffor  dies*  It  was  holden 
by  three  juftices,  that  the  leafe  continues,  for  that  there  is  m 
laches  in  the  lejee^  that  be  did  not  ferve,  and  it  is  by  the  afi  of 
God  that  he  cannot  ferve  any  longer ;  but  Walmflev  fironglv  e 
contra*  that  it  is  a  limitation  to  the  eftate.  The  reporter  adds  a 
quasre.  Cro*  £.  643.  pK  45.  Mich.  40  &  41  £liz.  C/fi« 
Wneiifbrd  v.  Gyles. 

10.  Eftate  given  to  A.  may  be  defeated  in  toto  by  condition  or 
limitation,  but  the  fame  eftate,  6r  any  part  of  it,  cannot  be  de- 
termined as  to  A.  and  given  in  part  or  in  toto  to  B.  for  this  is  re* 
pugnant  to  the  rules  of  law ;  as  if  A.  makes  leaie  for  life,  upon 
condition  that  if  he  does  not  pay  20 1,  that  B.  ftiall  have  the  lan<t, 
this  future  iimitatio*!'  is  void  ;  per  Walmfley  J.  i  Rep.  86.  k 
.Paiirh.  4a  £liz.  C.  B.  in  Corbet's  Cafe. 

11.  A.  enfeoffs  B.  on  condition  that  B.  and  his  heirs  ihoaId/ui]r 
a  rent  to  y,  S.  (a  ftranger)  and  his  heirs.  This  is  a  good  condi- 
tion, though  it  is  not  properly  a  rent,  but  zfum  in  grofs^  becaufc 
it  iffues  not  out  of  the  land  ;  and  if  it  be  not  paid,  A.  may  re- 
enter, atid  on  fuch  re-entry  the  rent  is  gone  for  ever,  and  (b  was 
only  as  a  pcnaltv.     Litt.  S.  345. 

12.  If  lejfee  for  years  grants  a  rent  to  another,  this  fliall  be  but 
a  chattel ;   per  Coke  and  Doderidge ;  but  Doderidge  faid,  it 

«  Teemed  it  (hould  be  a  chattel  with  this  limitation,  viz.  if  the  gran* 
tee  fo  long  live;  but  Coke  Ch.  J.  e  contra,  that  it  fliould  be  a 
rent  during  the  term.abfolutely,  but  if  it  had  been  exprcfly  limited 
to  be  during  his  life,  then  it  would  be  fo,  quod  fuit  concefliini  per 
Crooke  and  Doderidge.  Roll.  Rep.  24^.  Mich.  13  Jac.  B.R. 

13.  Limitation  of  the  trvftofa  remainder  in  poffthUity  of  z  chat" 
tel  realto  the  heir  oftheferjonlimiting^  is  a  void  limitation.  Chan, 
Caies  8  Hill.  13  &  14  Car.  2.  Goring  v.  Bickerftaff. 

14.  Baron  pcffejfed  of  a  term  for  years,  on  marriage  aiEgns  die 
term  in  truft  for  himfelf  for  life,  remainder  for  the  children  of  At 
tody  of  the  wife  \  baron  dies  leaving  a  fon ;  the  wife  marries  again, 
and  dies,  leaving  a  fon  by  the  fecond  buftnnd  \  per  Somers  C. 
The  truft  for  the  benefit  of  the  children  of  the  wife  muft  be  ia- 
tended  the  children  of  that  marriage^  and  not  as  a  portion  for  any 
child  of  her  by  any  other  huft>and.  %  \tstk.  36a.  Trin.  1699. 
Daffbn  v.  Goodman  and  Bolt. 

1 5.  Future  interefts,  fpringing  trufts,  or  trufts  executory,  re- 
iTiainders  that  are  to  arifc  or  emerge  upon  conting^icy,  are  qnitr 
out  of  the  reafon  and  rule  of  perpetuities,  efpeciall/if  they  be 
not  of  long  and  remote  coofiderationt  hut  fuch  as  by  a  natural avd 


•wdfy  imtrpretation  mttfp$edily  wear  outy  and  fo  things  Come  to  the 
nght  channel  again.  Pari.  Cafes,  130.  Arg.  cites  it  as  held  by 
Z/d.  C.  Nottingham  in  the  D.  of  i'>}orfolk's  Cafe. 

16.  A  marriage  fettlement  was,  that  if  the  heirs  ofPenelape^  the 
fvift^Jhould  within  three  months  after  the  death  ofthefurvivor  eftbe 
fajd  Richard  (the  bujband)  and  Penelope  dying  without  iffliej  pay  t§ 
the  heirs  ora^gns  oj  the Jaid  B^ichard  thefum  of^oooL  then  tie  r/- 
mainder  to  Kichard  Jhould  ceafe^  and  the  prenujfes  Jbould  remain  /» 
the  ufe  of  the  right  heirs  of  the  faid  Penelope  for  ever.  Ma.  and 
Sufan,  as  heirs  of  Penelope,  pay  the  4000 1.  and  exhibited  that  bill  [  221"^  1 
in  Chancery  to  compel  the  truftees  to  convey  the  eftate  to  them 
upon  fucb  payment  j  and  though  Richard  Carew  and  Penelope 
his  wife  had  levied  a  fine,  to  the  end  to  extinguifli  and  bar  all 
fuch  eftate,  right,  title  &c,  as  the  faid  Penelope  then  had,  or  her 
iflue  or  heirs  might  have  or  claim  to  the  fame  by  any  conditior^ 
fcc.  OQ  payment  of  4000  1.  or  otherwife  &c.  and  for  fettling  the 
fame  on  the  faid  Richard  Carew  and  his  heirs  Sec.  yet  upon  an 
appeal  from  a  decree  in  Chancery  (where  the  bill  was  difmiiled) 
into  die  Houfe  of  Lords,  the  decree  there  was  reverfed,  and  it  was 
held  that  tl^ere  was  not  any  difference  between  d  contingency  to  bap^ 
pen  during  life  or  lives^  or  within  one  year  afterwards^,  and  that  the 
true  rule  is  to  f^x  limits  and  boundaries  to  fuch  limitations,  when 
fo  made,  as  that  ^ey  prove  inconvenient,  and  not  otherwife  \  that 
the  fine  could  not  har  the  benefit  of  this  provifo  \  for  that  the  fame 
never  was,  nor  ever  could  be  in  Penelope,  who  levied  the  fine.  ^ 

J'arl.  Cafes.  137.  Sjir  fyan  Floyd  and  Mary  bis  Wife  &  al'  v.  %xx 
Richard  Carew  &?. 


(I)     What  {hall  he  a  Determination  of  the  Eftate 

upon  an  Ad;  qr  Limitation. 

^i.  TF  a  man  leafes  land  for  years  if  he  and  %  8.  arranger  Jo  long  if  the  Ittft 
-*'  /it;*,  or  i/twojfrangers  fo  long  live^  by  the  death  of  any  of  h«4  been  t^ 
them  the  eftate  is  ended,  becaufe  the  limitation  is  collateral  to  the  ^^^r^'j^'if 
efiatei  for  the  life  of  a  man  is  collateral  to  a  chattle,  and  therefore  they«[nam, 
this  limitation  is  all  one  as  if  the  limitation  had  been,  if  they  both  ing  them  as 
together  fo  long  live.     5  Rep,  ^rudnelfs  Cafe^  9.  b.  refolved  H.  J^d  T  Jb!]* 
13  Ja.  B.  R.  b,  agreed  J  ibioiiri»e, 

and  after  one 
•f  them  diei^  it  was  held  by  Mouatigue  ai^d  Bnnniy  ^t  the  leafc  was  determined  by  the  death  of 
one. 

•  S.  P.  in  fltttidcm  Terbit,  per  Hutton  and  Harvey.  Hetl.  ^6.  Hill.'j  Car.  C.  B.  Wilkinfon'i  Cafe, 

■      ■         2  Vent.  74.  Mich,  i  W.  &  M.  in  C.  B.  BrudcncU't  Cafe  cited  per  Cur. S.  C, 

filed  by  Doderidge  J.  3  ^ulft.  131,  13a. 2  Brownl.  ^92.  cites  S.  C.  Sc  S.  P.  adjudged. 

But  if  the  words  had  been  general,  vit.  if  the  le^ee  fp  long  live,  without  naming  them^  then  per«) 
lupsit  might  be  moredoubtful  i  pertwo  Juftices,     Pal.  a.  pi.  a.  Mich.  1  £.  6. 

[2.  If  two  jointenants  for  lift  arc,  and  one  leafes  foryears^  j^  sBulft.  130. 
he  and  bis  companion  fo  long  livey  and  after  diesy  this  fliall  determine  ^•^•■^i^«'» 
^  Ilia  d^ti^,  fatecai^fc  ihc  tioutation  is  eoUateral  t^  tb^  ejiate^  thou^  Cu?^^  ^ 

R4  tJ\c 


221  dfftate^ 

Cro.  J.377.  thecftate  had  not  been  determined  by  his  death  by  the  limitatioii 
adudgcd ^'  ^f^^^  '^w  without  this  exprefs  limitation.     H.  13  Ja.  B.  R.  ad- 

Koll.     judged  between  Daniel  and  TVaddington.'] 

Rep.  309. 

pl.  20.  S.  C.  adjudged  per  tot.  Cur.  S.  C.  cited  per  Cur.  i  Vent.  74- 

Hob.  181.  [j,  \izfeme  be  copyholder  for  life  during  her  widowhood^  ac-? 

cites  s^c  cording  to  the  cuftom  of  the  manor,  and  (he  takes  J.  S.  to  baron 
but  there  it  fhc  being  niece  to  a  former  wife  of  J.  S.  upon  which  J.  S,  is 
isftatedthat  queftioned  for  an  incejiuous  marriage^  and  fut  to  penance  by  the 
al^i'ldow  of  ^*S^  Commiflion  Court,  and  bound  not  to  keep  her  company,  and 
J.  s.whofe  after  J.  S.  dies,  this  marriage  dca  not  determine  her  eftate  though 
former  wife  Jhe  was  not  divorced  a  vinculo  matrimonii^  though  there  was  caufe 
tmit*^and  ^^^  ^^'  Hobart's  Rep.  254.  cites  P.  16  Ja,  upon  evidence. 
refoivedihat  Rtningtor^ s  Caje*     Per  Cur.] 

ihe  was  in- 
titled  to  her  widow's  cftatf.— r— — Noy  19.    Rennington  ▼.  Cole,  S.  C.  adjudged.     ■    ■    S.  C.  cM 
Vaugh.  249.  and  322.  • 

[  222  ]  4.  In  aflife,  the  cafe  was,  that  A,  was  fcifed  in  fee,  and  ceve'- 
Br.  Ccnditi-  nanted  with  B.  to  give  him  8  /.  to  remain  with  B,  three ye/rrs  to  learn 
on8,pl.209.  ^^^  ^^y^       oftakry,  and  enfcofed  the  faid  B.  of  land  in  fee  till  8 1 

cites  21  t.  "^•'»"'i  1  r         1       J      J       t'     r     n-         *'»  I    "^  i' 

3.  1 1.  S.  C.  were  paidy  and  made  a  Jimple  deed  oj  feoffment^  but  the  livery  was 

—Br.  Aff.  conditional  as  above  to  pay  the   8  1.    and  A.  died  within  three 

^*i^Aff*^iT  ^'^^^•'  ^fi^^  ^*^  livery,  and  the  heir  of  A.  oufted  the  plaintiff  and 

-Br.  he  brought  aflife,  viz.     B.  brought  aflife,  and  becaufe  the  money 

^.ontraa,  ^^s  not  paid,  it  was  awarded  that  the  plaintiff  (hould  recover| 

&c.  pl.  i^.  j^y^j   yg^  ^^^  jjjg  plaintiff  cannot  teach  nor  inffrud  A.  in  the 

,.  ,,. 1  miftery  of  talery,  for  there  was  no  default  in  B.  th^  plaintiff.  Br. 

Br  Conditi-  Entre  Cor.g.  pl.  so.  cites  21  E.  3.  11,  12.  and  21  Aff.   18.  con- 

onspi.106.        J  ^ 

cites  21 
Aff.  18/ 

Br.  Abbe,  5.  If  a  leafe  is  made  to  an  abbot  for  bis  life,  and  he  is  tranfiatei  to 

S  c^*  ^*^"  another  houte,  the  fucceflor  {hall  have  the  land  during  the  natur^ 
life  of  the  lellee ;  per  Cur.     Br.  Leafes,  ph  29.  cites  5  H.  7.  25. 

6.  Leafe  by  patron,  parfon,  and  ordinary,  for  24  years,  lend- 
ring  rent  during  the  term,  provifo  femper,  that  \iibe  leffte  die^  or  if 
the  faid  rent  be  in  arrear  &c.  or  if  the  faid  houfes  of  the  faid  reSory 
be  not  tvell  repaired^  that  then  it  fhould  be  lawful  for  the  faid  par- 
ifon  to  re-enttr  &c.  and  retain  till  arrears  levied  &c.  and  till  fo 
much  levied  as  would  faiisfy  to  put  the  premifies  in  repair.  Leflee 
dies,  houfes  in  good  repair,  and  no  rent  in  arrear.  The  leafe  is 
not  determined  by  his  death,  but  his  executor  ihall  hold  for  the 
refidueof  the  term,     liendl.   17.  M.  28  H.  8. 

7.  Leafe  is  made  to  A.  and  B,  for  year s^  with  a  provifo  in  the 
end  of  the  indenture^  that  if  the  leffees  die  within  the  term,  that  the 
term  Jhall  cenfe,  A.  and  B.  make  partition^  or  A.  aliens  his  part 
end  dics\  the  Icffor  cannot  enter  into  the  part  of  A.  but  the  gran- 
tee or  the  executors  of  A.  if  no  alienation  be  made,  (hall  have  his 
part  during  the  life  of  B.  and  no  of:Cup^cy  (hall  be  in  fuch  cafe, 

and 


)uid  ttis  not  like  where  a  leafe  is  made  to  two  fir  lifij  if  theymake 
partition,  and  one  dies,  his  part  £hall  revert  to  the  lefTor.  D.  67* 
a.  pi.  18.  Mich.  3  E.  6.  Farington's  Cafe. 

8.  An  abbot  leaScd  land  to  A.  B.  and  C.  fir  80  yearsy  and  in  4 1«.  loi. 
the  end  of  the  leafe  was  a  claufe,  th^t  if  they  died  within  the  terntj  ^*'  ^nml^ 
tfaeqthe  leffor  might  enter.  The  pofleffion  of  the  abbey  came  to  deniverbU* 
Ithc  King,  who  granted  the  reverfion  to  J.  S.  who  made  a  new 

leafe  to  j.  D,  for  2 1  years  to  hegin  after  the  expiratioTi^  determina* 
tion^  orfurrender  of  the  faid  former  leafe.  The  three  leflees  died 
within  the  term  ;  per  omnes  jufticiarios,  J.  D.  cannot  enter  be- 
fore J.  S.  hath  entered,  for  it  is  in  the  eledfion  of  J,  S.  if  he  will 
take  advantage  of  the  condition  and  defeat  the  leafe,  but  that  ought 
to  be  by  entry,  and  none  can  make  fuch  entry  but  the  leffor  him- 
felf,  or  by  his  exprefs  dirciiion  &c.  3  Le,  269.  pL  363.  Pafch. 
33  Eliz.  C.  B,  Anon, 

9.  But  there  is  a  aiverfity  hetyoeen  a  limitation  (as  during  the 
lives  of  B.  and  C  as  above)  and  a  condition^  as  if  a  man  demifes 
for  100  years,  if  B.  and  C.  {hall  folong  live ;  if  one  of  them  dies^ 
the  leafe  is  determined,  becaufe  it  was  conditional,  and  hot  deter- 
minable by  limitation  of  eftate,  and  the  life  of  a  man  is  collateral 
fis  to  the  leafe,  which  is  only  a  chattel;  agreed.  5  Rep.  9.  b« 
Trin.  34  Eliz.  B.  R.  in  Brudenell's  Cafe. 

10.  And  another  diverjity  was  taken  and  agreed  between  a  It" 
putation  of  an  eftate  of  franktenement  during'  lives^  and  collateral  de^ 
terminations^  as  during  fuch  time  as  B.  and  C.  ihall  be  of  the 

Inner  Temple,  or  (hall  be  commorant  in  Norfolk,  or  (hall  be  ^ 

juftices  of  peace  &c.  For  in  thofe  cafes  the  failure  of  one  deter-  [  223  J 
mines  the  eftate.     5  Rep.  9.   b.  Trin.    34  Eliz.     B.  R.  In 
Brudcnell's  Cafe. 

1 1.  If  a  Uafe  is  made  to  A.  during  the  lives  ofB.  and  C,  there  if  ibid-fayi  it 
one  dies  his  eftate  (hall  furvive  ;  but  if  a'  leafe  is  made  tojf.  during  wa«fo  re- 
the  life  ofB.  and  C.  without  faying  during  their  lives^  and  the  life  [hj^^ftj^f 
of  the  furvivor  of  them,  there  if  one    of  them  dies  the  eftate  in  Mich. 

is  not  determined;  refolved  per  tot.  Cur.  5  Rep.  9.  Trin.  34- term  at  St. 
Eliz.  B.  R.  Brudenell's  Cafe.  ^tfx2 

bec&ufe  A. 
bu  franktenement  by  way  of  Hmi ration  of  eftate  during  the  lives  of  two  men»  and  by  conftrudioa  of 
law  daring  the  life  of  the  furviTpr  of  them.  S«  C.  cited  13  Rep.  66.  and  affirmed  by  the  whole 

Court  to  be  good  Uw. 

J2.  Leafe  to  a  widow  for  40  yezrs  fub  hac  condifionefitam  diu  Gol4H».i79- 
vixerit  vidua  &  inhabitaret  fupex  pramijfa  j  (he  dies  within  the  ^*oJ^*,^^jg 
term  being  a  widow ;  adjudged  the  term  not  determined  by  her  arefubcon-- 
death,  but  goes  to  her  executors.    Mo.  400.  pi.  525.  Pafch.  37  ditionc 
Eliz.  B.  R.  Sawyer  V.  Hardy.  K.V 

and  Pophant 
ud  Clench  held,  that  if  the  word  (fi)  had  been  omitted  it  would  have  been  a  condition,  or  if  the 
^"'ordi  (fttb  randitione  quod]  had  been  omitted  it  would  have  been  a  limitatiaoy  but  the  words  being  iiio 
icnfibk  it  is  neither,  and  fo  the  term  continues.     Goldfl).  179.  S«  C. 

13.  A.  leafes  to  B.  for  21  years  ifB*fo  long  live^  and  continue  Cro.E.643. 
in  bii  fervice^     A.  (//>;  i  per  Curian\  the  leafe  i$  not  deter-  5l'*J;Jf'^^ 

mined^ 


2^3  €tt$tt* 

wrenferd    milled^  bccaufe  it  was  the  ad  <^  God.  Nor  70.  Warnfbrd  «i 

S.  C.  held     ^"«» 

accordingly 

bf  ihrcc jutioef»  Imt  ClnvUftrwiily  ci:oiitfi9  becaofckif  alimitilMa  tote  dbtetkathMliDt 


14.  ^tf  an  annuity  pr§  concilia  &c,  to  the  grantee y%r  bUl^cls 
not  determined  by  the  ^^/ift  ^/ifr«  grantor.  Noy  70.  Warnford 
V.  Gyles.  ^  , 

15.  If  an  abbot  ntakes  a  Uafefor  40  y/nrx,  }^  i(/y9  &ir^  i^  aU^i^ 
if  he  after  be  diptfedcir  die  the  leafe  is  determined;  fo  it  is  if  a 
leafe  be  made  by  a  bujban^yif  he  Jo  long  continues  bujband  of  fuch  a 
woman  ;  per  Gawdv  J.  Goldfb.  179.  pK  Ii2«  Hill.  43  Eliz. 
in  Cafe  of  Sayer  v.  Hardy. 

The  leafe  ]  6*  If  a  limitation  be  both  in  the  conjun^ive  and  disjunSiive^  as  a 

continues  fo  j^^^fg  jp  ^^  hufband  and  wife  for  21  years^  ifthehujbandandwtft^ 
#f  thcm"^  ^''  ^^  child  between  them  Jo  long  live^  and  the  wife  dies ;  yet  the 
live,  for  fo    eftate  continues,  for  the  disjunftive  refers  to  the  whole.    Co. 

wasthein-      •  • 


teat 

parties 


X    Litt.  225.a 


Vro.  E.  170.  cites  it  «s  adjudged  in  Truepenny's  Cafe,  alias,  Baldwin  ▼.  Coke.  %  Brownl.  sfS. 
^ttesS.  P.  adjudged  ii^  Trucpeooy't  Cafe.  .  S.  C.  cited  ky  Doderidft  J.  as  adjudged  apcocdinf};. 
^Bulft.  131. 

17.  If  land  be  given  to  A,  and  his  heirs^fo  long  as  B.  bos  ijue 
male  ^c.  B.  dies,  his  wife  privement  enfeint  with  afon^  who  is  <jf- 
ter  bom^  yet  the  eftate  of  A.  is  determined.     Noy  132.  Anon. 

1 8-  A.  Icafes  to  B.  for^  years^  if  C.  fo  long  live  j  if  C.  be  ie(si 
befon  the  leafcy  the  leafe  isabfolute.  9  Rep.  61  •  a.  Trin.  10  Jac 
Bradfliaw's  Cafe. 

19.  Leafe  for  21  years,  iflejfeejo  long  live  \  leflbr  and  leflee/i^ni 
in  grant  by  deed  of  the  term  to  C,  Le^Tee  dies  within  the  term..  C 
(h^l  enjoy  the  land  during  the  refidue  of  the  term,  abfolutely.  xo 
Rep.  49.  Mich.  10  Jac.  in  Lampet's  Cafe. 

20.  If  I  make  a  leafe  for  years^  referving  a  rent^  during  my  Kfh 
4tnd  my  wife^s  life.  If  I  die,  the  rent  is  gone,  becaufe  (hie  is  a 
ftranger  s  fhe  ftiall  never  have  the  rent,  becaufe  flie  has  no  intereft 
in  the  land.     If  one  of  them  die  nothing  can  furvive  to  the  odier, 

£  224  3  ^^  ^  limitation  muft  be  taken  ftri<^y ;  otherwife  it  is  by  way  of 

grant ;  that  fliall  be  taken  firongly  againft  the  grantor.    Brownl* 

39.  Anon. 

K07  S6.  21*  Father  covenants  to  provide  meat,  drink  &c.  for  bis  ba% 

S.  C.  Crabb  wife  and  children,  during  their  lives,  and  if  they  difagree^^n  that 

T.  Tooker.    ^^^y  fljould  have  fuch  land  &c.  and  live  elfewhere.    The  foft 

dies.     The  power  to  a'ifagree  does  not  furvive  any  more  than"  dc- 

vife  that  feoffees  (hall  fell,  and  one  dies.    Lat.  152*  Trin.  2  Car. 

Harman  v.  Whitchlow. 

Show.  a«8.       22.  Office  was  grxmtedto  two.    One  dies.  The  office  docs  not 

BcTn  ^s  c   '"''^*^^'  ^"^  determines  j  as  if  two  fheriffs  are,  and  one  dies,  die 

adjudged.      Other  cannot  ad;  but  if  the  grant  be  to  twoy  and  thefurvivtr  of 

— Carth.   them,  it  is  otherwife.     2  Salk,  465.  pi.  \.  Mich.  3  W.  &  M. 

riS:    in  B.  R.  Jones  V.  Pugh.  '      c-. 


.C«  «Ajnls^  a  food  grant  t»  tbe  lurriTOTf  becanlt  of  the  leag  and  conftant  ttfifi  of  grantli^  It  1^. 
■     ■'  4  lifcd*  16.  S.'C.  adjudged  acGordingl y  for  the  fame  reafoo, 

23.  A.  by  will  devlfed  to  M.  his  niece^  and  the  heirs  makofher 
My  upon  condiiion  and  provided  that  Jhi  intermarry  tuitb^  and  have 
U/iu  male  ky  wujurnamid  SearUy  and  in  default  of  both  conditions 
he  devifed  to  N.  in  the  farm  manner^  and  in  default  thereof  he  de^ 
yifed  t0  B.fur  boyean^  if  he  fo  long  live,  remainder  to  the  heirs 
males  rf  the  body  of  the  faid  B.  and  their  iflue  male  for  ever; 
^judged  that  the  eftate  tail  of  M.  anc^  N.  or  either  of  them,  does 
mt  ctafe  by  marrying  one  that  is  not  a  Searle ;  for  the  remainder  ;    / 

over  is  in  default  of  both  conditions,  and  in  the  mean  time  it  is 
limited  to  her  and  the  heirs  male  of  her  body,  and  iht  may  ft^rviva 
the  firft  hufband  and  marry  a  Searle,  and  fo  there  is  a  poffibility  as 
Icmg  as  (be  lives,  i  Salk.  570.  Trin.  3  Ann.  B,  R,  Page  t,' 
bayward. 


(!•  2)  What  fhall  be  a  Determination  of  the  Limiif 

tation.    Dying  without  Iflue  &cc 

J.    A    Granted  to  B,  a  rent-charge  out  of  his  lands,  to  begin  when   • 

•^^^  J.  S.  diedj  without  ijjue  of  his  body.  J.  S.  died,  leaving 
ifliie,  which  iflue  died  without  iflue  ;  per  Dyer  Ch.  J.  the  grant 
(hall  not  take  efled;  ^^"^^^  ^*  ^^  ^^  time  of  his  death  had  ifllie, 
and  therefore  the  grant  fhall  not  begin  then,  and  if  not  then,  it 
fiiall  not  begin  at  all.  And  per  Manwood  J.  if  the  words  had 
been  (to  begin  when  J.  S.  is  dead  without  ijfiie  of  his  body)  then 
fuch  grant  mould  take  efTed  when  J.  S.  dies  without  iflue;  and 
per  Dyer  the  diiFerence  is  between  an  intereji  and  a  limitation* 
3  Le*  103.  pi.  150.  Pafch.  26Eliz.  C.  B.  Anon. 

2.  Bond  for  marriage  money  was,  if  the  wife  died  before  Mi-  ^*  "^*1: . 
fhaebnas  without  ijjiie  rfher  boay  then  Sving^  that  the  bond  (hould  5«  H.  8. 
be  void  ;  (he  had  ifltie  and  died,  and  the  ifllie  died  before  Michael-  Bold  v. 
mas,  refolved  the  bond  is  void ;  for  tunc  refers  to  the  laft  time,  MoUiwg. 
ad  proximum  antecedens,  and  not  to  the  death  of  the  wife,  (tunc)  And.*  t.  pi. 
figniflcat  tempus  extremum.     Per  Haughton  J.  3  Bulft.  103.  i-  s.  c. 
Mich.  13  Jac.  cites  D.  i6,  17.  Bowles's  Cafe,  IciSl . 

3.  A.  on  the  marriajre  of  his  daughter  maizes  a  ^r^^,/^^j^i&/V  [  225  J 
daughter  die  without  iuue  within  two  years ^  her  baron  Jhould  repay  »  Vem. 
500  /.  of  her  portion^  ihe  had  iflue,  and  after,  but  within  the  t\^o  g  ^^'  ^^^ 
years,  ine  and  her  iflue  died  ;  adjudged  that  the  baron  (hall  not  in  the^CftTe 
repay  the  500 1,  for  by  the  havmg  of  ifliie  the  condition  was  per-  of  Piabnry 
formed.  Cited  Sid.  102.  in  Cafe  of  Goodyar  v.  Clerk,  as  the  Cafe  jj^^ml's 
of  Brett  V*  Pildredge.  13  Car.  i*  r^.  ^4.* 

in  S.'C.  of 


f  iptoy  V.  Elkin.    Per  U.  C,  Ftfkcr.        1  S.  C  eile4  %$S^  SiS,  fcr  Wiadham  ].  at  the  Caft 
if9m«o4Pcidrimv.  Cole,  .         ^       i 

4.  A 


Sid.  io2.pi.  ^  A  fettlement  was  in  confideration  of  marriage,  and  lOool. 

T  c^k'  *^  ^^®  ^^^  of  baron  for  lifej  remainder  to  the  fin  in  the  ufual  mah* 

s!  c.  ad-  Jier  in  tail^  and  //*i^  die  without  ijjiie  male  then  to  the  ufe  of  the 

jodgcd. daughters  for  500  j^^/ir/,  to  raife  1500  /.y^r  their  portions.    The 

of  Ooodier  ^^^^^  ^'^^  ^"^  ieoves  a  fin  and  a  daughter^  and  after  the  fin  dies 

and  Clerk i  wthout  ijfue.     The  daughter  brought  ejectment,  and  judgment 

1  Ley.  27.  ^as  given  for  her,  notwithftanding  it  was  inftfted  that  this  term 

IIi*Hoit '  was  on  a  condition  precedent  which  did  not  happen^  and  alfothat 

Ch.  J.  r«id,  the  term  was  void  in  its  creation.     And  held  that  this  was  (iich 

that  Cafe  it  a  dying  without  ifliie  male  within  the  intent  of  the  fettlement  as 

thereHS"*  *at  the  term  (hal]  arife.    Lev.  35.  Trin.  13  Car.  2.  B.  R. 

that  the  Cafe  Gckxlin  V.  Clerl^. 

is  thus  in 

iiis  notes.  There  was  a  Icafe  for  500  yean  made,  for  railing  of  portions  for  daughten  to  bcgia 
after  the  death  of  baron  and  feme  without  ifTue  male ;  and  then  by  another  deed  an  eftate  in  (pccial 
tall  male  was^ven  to  baron  and  feme»  and  both  thefe  feparatc  deeds  weie  made  by  the  fame  pcrijpn  ; 
and  there  were  two  principal  quedions,  firft,  whether  this  term  be  good  in  point  of  creation  ;  and  tfar 
Court^held  it  good,  and  particularly  Windham  and  Twifden  ;  which  he  could  not  agree  unto.  Pbwcll 
J .  agreed  the  Cafe  of  Goodier  and  Clerk,  which  he  remembered  well,  but  faid  he  took  the  leafe  there 
to  be  good  in  point  of  creation  ;  and  fo  the  Court  (here  held  it.  Holt's  Rep.  6249  625.  pi.  x.  Triiu 
5  Ann.  in  Cafp  of  Andrews  v.  Stroud* 

I 

lev.  55.  ^,  Khafi  for  500  years  for  railing  15001*  for  daughters  por- 

Ck^Trin.  ^*^^^  ^^^  madefy  commence  after  the  death  of  his  fin  without  tjfue* 
13  Car.  2.*  The  fin  had  a  fin  and  d'ted^  and  then  that  fin  died  without  ijfue. 

B.  R.  s.  c.  ^efolved  both  m  B.  R.  and  Exchequer,  that  the  leafe  (houljcom- 
'^\-V^'  nience  ;  for  iffue  being  nqmen  colUSiivu?n  whenever  the  ifliie  of  die 
s.  c.  cited  fon  foiled  the  term  of  commencement  did  happen.  Vent.  229. 
in  Cafe  of     Mich.  24  Car.  2.  B.  R,  Hale  cites  thi^  as  Clerk's  Cafe. 

Holt  V.  ^ 

Burley. 767,  S,  C.  cited  in  Cafe  of  Pinburyr.  Elkya. Devife  to  A.  but  if  he  die  wkbeoK 

xflue  then  to  B.     A*  had  iilue  which  died  without  i0ue  ;  then  A.  died.     Tliii,  according  to  the 
intention  of  devifor,  is  a  dying  without  ifTue.  Le.  2S5.pl.  387.  Lee's  Cafe. — i  Lev.  35.  like  judgment 
on  a  fettIement.^-^Holt  Ch.  J.  thought  this  leafe  not  good  in  its  creation  ;  but  Powell  J.  contn. 
Holt's  Rep.  624,  625.  in  Cafe.of  Andrews  v.  Stroud. 
*  Sid.  102.  Goodier  v.  Clark. 

But  Ld.  6.  By  marriage  articles  money  was  to  be  laid  oyt  in  zpurchafi 

V^^Ti^^  j^/<7«//j  to  be  fettled  &c.  provifo  that  if  the  hufb^nd  die  without 
the  heir.  iffue  the  wife  jhouldele^  to  have  land  or  money ^  apd  ihould  have^ 
Vern.  471.  month f  time  to  make  her  election;  no  purchafe  was  made,  but  the 
Pcr^e^ffHTs   h^^^md  died  leaving  his  v/'ik  privement  enfiint  of  a  daughter  born 

C.  the  huf-  foon  after  his  death,  who  died  within  a  month  after.  The  wife 
band  had  adminifteredboth  to  the  hufband  and  child,  and  elefted  to  have  the 
dc2^h!^n*J  n^ohey,  and  North  K.  decreed  for  her,  Vern.  298.  pi.  293. 
fo  could  not  Hill.  1684.  Kettleby  v.  Atwood. 

be  faid  to 

die  without  iffue.     Vern.  472,  S.  C. 

f  226  ]  7.  In  a  marriage  fettlement  was  a  provifo,  that  if  there  Jbould  he 
A  fettlement  no  ijfue  malcy  but  the  hufiand  Jhould  leave  iffue  femaU  of  the  mar- 

I«dwIie"or  '^'^^^^  ^^^"  ^^  1^^y  ^^  ^"^^  ^^"^  female  looo  I.  at  eighteen.  He 
Jitc.  4:id  if    died  and  left  iffue  male  andfimale  by  the  wife,  and  the  iffiu  mak 

he  diss  with-  died  before  the  portion  to  the  iffue  female  became  payaUe^  It  was  in- 
•utufvc  ^  r      ^  M    J  r/  ^^ 


^ 


fitted  that  the  intent  of  the  fcttlement  was,  that  if  the  hulband  died,  male  living, 
and  there  (hould  be  no  iffuc  male  of  the  marriage  living  when  the  T  *^  ^^'^^ 

I.  til  1  1  i-'jT»**  "*erc  at 

portion  became  payable,  then  qie  loool.  was  to  be  paid.     But  the  time  of 
Ld.  North  difmifled  the  bill.     Vern.  299.  Hill.  1654.  Domi-  hiadcarh,  a 
niclcv.Langly.  '^^^^ 

for  500 
TemtDfaiie  daughters  portions;  the  hufliand  dies,  leaving  ifTue  male  at  the  time  of  his  death,  which 
uSiic  matefooa  after  died  without  iffue  male ;  the  wife  dies,  the  queftion  was,  if  this  term  (hould  rile 
apagain  for  the  benefit  of  the  daughter  i  The  opinion  and  judgment  of  the  Court  was,  that  it  fhouli 
not,  it  being  a  condition  precedent,  and  not  a  remainder  upon  the  determination  of  the  ctlate  tail. 
This  judgment  was  reverfed  in  the  Houfe  of  Lords,  upon  the  reafoning  that  Mr.  Raymond  urged,  that 
Aedmc  of  his  death  related  only  to  the  ventre  fa  mere,  and  then  it  was  no  more  than  an  ufual  limita- 
tioQ  ;  for  the  wife  was  notenlient.  ii  Mod  88.  pi.  8.  Trin.  5  Ann.  B.  R*  Andrews  ▼.  Strowd« 
-* — vHoh's  Rep.  S.  C.  is  ftated  thus,  vix.  A.  feifed  of  lands  in  fee  conveyed  to  J.  S.  and  his  heirs, 
(D  the  ttic  of  himfelf  and  his  wife  R.  for  life,  remainder  to  the  ift,  zd,  3d,  4th,  5th,  Sec.  fons  in  tail ; 
Md  for  default  of  fuch  iifue,  and  in  cafe  the  faid  A.  (hould  die,  or  be  dead  without  ifliie  male  of  his 
hodf  of  the  faid  R.  to  be  born,  or  in  ventre  fa  mere  at  the  time  of  his  dea«h,  and  (hall  leave  one  or 
more  daughters  of  his  body  on  the  body  of  the  faid  R.  begotten,  or  in  ventre  fa  mere  at  the  timcf 
then  to  the  ufe  and  behoof  of  the  faid  J.  S.  and  his  executors  for  $00  years  to  raife  portions  for  hit 
/aid  daughters.  They  find  that  there  was  a  remainder  limited  to  the  adminiilrator  of  the  ledbr  of  the 
pIaio(iff,and  that  A.  hadi(rue  two  fons,  B.  and  C.  and  that  B.  died  in  the  life  of  his  father  without 
ifliie,  then  the  father  died,  then  C.  died  without  iflue,  then  R.  the  feme  dies ;  W.  R.  enters  and  de« 
mks  to  the  plaintiff,  on  whom  the  defendant  enters  as  executor  to  J.  S.  et  fi  &c.  Now  the  fole  quef- 
tion was,  whether  this  term  (hould  nelW  begin?  And  the  Court  feemed  pretty  clear,  that  this  term 
wai  to  begin  upon  condition  precedent^  viz.  upon  the  death  of  A.  without*  iflire  male  living,  or  in 
ventre  fa  mere  on  the  body  of  the  wifte  at  the  time  of  his  death;  and  that  inafmuch'as  A.  had  a  foa 
atdi:  time  of  his  death,  the  term  could  not  then  commence;  and  the  words  do  very  clearly  (hew*  tKat 
^re  wu  a  contingency  that  was  to  happen  ;  otherwife  that  term  could  never  commence ;  and  though 
(here  is  a  great  deal  of  equity  for  the  daughters  to  recover  their  portions,  yet  thefe  words  are  fo  clear 
ajui  exprefs,  that  there  is  no  room  for  a  conftruAion  in  their  favour.  Holt's  Rep.  623, 624.  pL  z, 
Trio«  5  Ann.     Andrews  v.  Stroud. 

(I.  3)   Continuance. 

What  fhall  be  faid  a  Continuance  of  Eftate  after  it 

.is  gone  over  to  another. 

I.    T  ESS  E  E  for  years  grants  rent-charge  and  thenfurrenders^ 
^  yet  for  the  benefit  of  the  grantee  the  term  has  conti- 
nuance, though  in  rei  veritate  it  is  determined.     8  Rep.  145.  b. 
Trin.  8  Jac.  in  Davenport's  Cafe. 

2.  A.  copyholder  for  if e  pur  chafes  ihefee^  which  is  conveyed  to  P«lm.  m. 
truftts  and  their  heirs  to  the  ufe  of  A.  during  the  life  of  A.  re-  ^^^^l '" 
mainder  to  the  wife  of  A.,  for  life ;  remainder  to  A.  in  fee,     A.  s.  c. Yd*- 

conveys  die  remainder  to  his  eldeft  fon  in  fee.     The  copyhold  judged. 

eftate  for  life  ftill  continues  in  A.  and  not  extin£l  or  altered  by  ^^*^*  J^^^-  ^ 

thepurcbafe  of  the  fee,  which  never  was  in  him,  but  in  thetruf-  waid^* 

tecs  only,  till  A.  and  the  truftees  conveyed  the  remainder  in  fee  v.  Bartiet, 

to  the  fon ;  fo  that  a  fccond  wife  of  A.  fliall  be  entitled  to  her  cuf-  foi^j'Il^. 

tomary  eftate.     Hob.  181.  pi.  218.  Howard  v.  Bartiet.  iRoihRcp. 

178.  S.  C.  adjudged. 

3.  k  copyhold  was  granted  to  A.  B,  and  C.  for  their  lives  fuccef  [   227   ] 
fioifuut  nominantur.     Afterwards  the  lord  dcmifed  the  lands  for  40  *  Sid.  165. 

ytars 


227  €i$tZ* 

HiU.  1659.  yrars  afiirtbe  deaths  fumndir^firfiiturey  ¥r  9ther  ditirmiUtim^ 
f;  C^dut'  /A/  ijiate  of  J.  B.  and  C.  Afterwards  A,  and  B.  die,  and  then  C. 
s.  C.  adjor.  ukes  a  Wife  and  dies,  and  the  uiife  holds  in  for  her  Hfiby^  cuftooi 

*»tur. as  her  frank  banJt,  and  dies.  It  was  agreed  that  the  frank  bank  ist«> 

t^A^^    feverat  purpofes  a  continuance  of  the  eflrate  of  the  baron  j  and 

.  ATj.    -jp^jfj^j^  ^j^j  Windham  held  that  for  that  reafon  the  leafc  fliall 

not  commence  till  the  death  of  the  wife,  by  wifiich  the  eftate  of 

the  baron  is  determined.     Lev.  2o.  Hill.  12  &  13  Car.  2.  Bt  R* 

Chantrell  v.  Randall. 

84^267-  4.  Cuftomwhere  the fathir  dies  leaving  no  Jon^htt  two  daughtm% 

Sdoroata^'  '*^  eldeft  daughter  Jhall  have  the  eflatefor  her  It/ej  and  the  wfefhaVt 

Vutfaysihat  have  her  life.     Tenant  dies  without  fon»  leaves  a  wife  and  two 

in  Hill.  18  daughters,  wife  enters,  eldeft  daughter  dies,  wife  dies  %  ad)udgt<t 

the  Court*'  *^  5^^^^  ^f  '^^  ^f^  ^'^^  ^tinoance  of  the  eftate  of  the  baron 
'^Tcjudg.  till  her  death,  and  judgment  for  (econd  daughter  ',  for  though  Ihe 
mcntthat  y^as  not  eldeft  daughter  at  the  death  of  her  father,  yet  (he  was  b 
^gtttf  *^  *^  ^^^^  ^^^^  mother.  1  her.  172.  Trin.  17  Car.  2.  B.  R- 
ihaiihaYe     Newton  V.  Shafco. 

ckeeftaite 

within  thecuftpm,  vis.  the  eldeft  daughter  at  tha  Cime  of  the  aother's  totl%  who  had  iht  dhfti  kf 

the  cuftom»and  not  only  primogenita  filia. 

SirfH)  (I-  4)     Contingent  Eftate- 

I.  pONTINGENCIES  are  only  in  three  cafes  in  the  law. 
^^  I  ft.  When  the  perfon  and  eftate  are  certain  hut  to  vejl  upon 
fome  collateral  event  which  may  or  ms^y  not  happen  ;  ais  where  A* 
made  a  leafe  to  B.  for  life,  referving  rent  during  the  life  of  A* 
ai)d  that  after  A. 's  death  the  land  mould  remain  to  B.  and  his 
heirs,  this  is  a  contingency,  though  uncertain  whether  A.  (haO 
furvive.  adly.  When  tht  perfons  are  uncertain^  and  the  eftate  and 
time  alfo certain  \  as  if  land  be  given  to  the  hufband  and  wife,, and 
the  heirs  of  the  body  of  the  furvivor,  they  have  eftate  for  their  lives, 
but  when  one  dies  the  eftate  alters,  yet  the  furvivor  is  uncertain. 
3d]y,  When  the  perfon  and  eftate  a^o  are  uncertain ;  as  a  kafc  made 
for  life^  the  remainder  to  the  right  hdrs  of  J.  S*  this  is  a  contingent 
eftate  ;  per  Coke  Ch.  J.  %  Sulft.  130^  131.  Mich.  1 1  Jac.  in 
Cafe  of  Roberts  v.  Roberts. 

2.  A  man  cannot  make  a  conveyance  to  begin  en  a  centingeflcy, 
but  by  a  devife  it  may  be  made  fo,  but  not  by  a  furrender,  for  that 
is  conveyance  j  per  Haughton  and  Croke  J.  2  Bulft.  274-  Mich. 
12  Jac. 

3.  An  eftate  in  contingency  is  no  eftate  tHI  the  contis^ncf 
happens ;  per  Curiam.  Allen  82*  Mich.  24  Car.  B.  R.  ia  Cait 
of  Udall  V.  Udall. 

4.  Contingent  remainders  are  not  favoured  nor  raifcd  but  upon 
necefftty  when  a  perfon  is  not  in  efle  ;  Arg.  Skinn.  208. 
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(I.  5)   What  Grant  by  Deed  fliall  be  Tail  or  Fee 

Simple  determinable. 

I.  TN  trefpafs  it  was  held  bv  feveral,  that  where  tenant  in  tiiil  9/ 
^  a  rentj  which  was  not  m  ejfe  before^  grants  in  fee,  the  grantor 
kas  not  fee.     Br.  Eftates,  pi.  20.  cites  15  £.  4.  6.  8. 

2.  8$  where  hefuffers  a  recovery  againji  him  by  writ  of  entry  in^ 
the  pofti  per  Littleton,  Choke^  and  Neal.  But  Brian  Ch.  J. 
contra ;  and  it  feems  that  he  has  fee  determinable  upon  the  eftate 
tail  Br.  Ibid. 

3.  A  where  lord  of  a  s^ilUin  enters  upon  bis  villein  who  is  tenant  in 
tef^  behasfee  (bnple  during  the  eftate  tail,  and  determinable  upon 
it.  And  Catefby  and  Jenney  agreed  with  Brian^  14  £.  4.  6.  in  this 
6mc  Cafe.    Br.  Ibid. 

4.  If  tenant  in  tail  grants  rent  in  fee  this  a  fee  fimple  determi- 
nabk  by  the  death  of  the  grantor.  Br.  Eftates,  pi.  53.  cites  14 
H.8.  5. 

5.  If  a  tenant  in  tail  <0nveys  iy  leafe  and  releafi^  an  eftate  in  fee 
defeafiUc  pa&s  $  per  Powell  J.  at  Lent  Affifes  Devon,  9  Ann. 


(I.  6)     Vefted.    When. 
In  refped  of  the  Limitation. 

I.  TF  }.  S.  give  lands  by  fine  to  ^•for  life^i  remainder  to  him-  iMod.«iou 

■*-  felf  in  tail^  remainder  in  fte  to  B.  after  die^ath  of  A.   In  ^n-  »n 
Ais  cafe  B.  fliall  entn-^  for  the  remainder  to  J.  S.  was  void  5  for  s^throt 
lie  who  has  a  fee  reiiant  in  himfelf  cannot  referve  tail.    Br.  £f-  t.  Stoweif 
tales,  pi.  66.  cites  42  £•  3.  5.  and  14  H.  4.  31*  c»^*  s.  c. 

and  1  H.  j. 
8.  and  D.  69.  . 

2.  A.  covenants  in  confideration  that  B.  is  his  fon,  he  (hall 
have  for  life,  and  after  B's  death  in  confideration  that  C.  has 
given  him  lOO  1.  that  he  (hall  have  fee;  here  the  con/iderations  of 
raifing  tbeufes  anfeveral^  therefore  if  B.  refufes^  A.  (nail  keep  the 
land,  and  Cl  Ihall  not  take  prefently ;  arg.  Cart.  144.  Mich.  18 
Car.  1.  C«  B.  cites  this  Cafe  as  put  by  Sir  Roger  Manwood  in 
Ac  Reaor  of  Chedington's  Cafe. 

3.  Feoffment  to  the  ufe  of  A,  for  life^  remainder  to  B,  in  fee  ; 
A.reftifes;  B.  (hall  take  now,  but  if  it  had  been  by  way  of  cove* 
nanttojlandfeifed^  B.  (hall  not  take  till  after  the  death  of  A. 
but  it  refts  in  the  covenantor,  becaufe  he  has  not  departed  with 
the  pofleffion,  and  therefore  (hall  have  the  ufe  in  the  mean  time. 
a  Lev.  77  HilL  24  &  25  Car.  a.  B.  R.  in  Caie  of  Pybus  v. 
Mitfiord* 

(1-7) 


I 
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(I.  7)     Cefler,  or  DeVefted. 
How,     And  in  what  Cafes. 

l»  TN  a  devi/e  in  fe$  it  may  be  that.an  cftate  in  fee  (hall  ctaft  m 
.     one  and  be  transferred  to  another.     Cro.  E.  205.  pi.  39. 

Mich.  32  &  33  Eliz.  B.  R.  in  Cafe  of  Wellock  v.  Hammond. 
Butby  ver-       2.  F ranktenc me nt  Cannot  be  devefted'hy  a  verbal  waiver  or 
of  the  one     difagreement  in  pais,  or  by  acceptance  of  other  thing  en  pais ;  as 
eftate,  and     dower  &c.  Refolved.     3  Rep.  26.  a.  b.  Mich.  33  &  34  Elii* 
entry  into     B.  R.  Butlcr  V.  Baker. 

the  other, 

it  may  be.    Ibid.  a6.  b. 

3.  As  an  an  in  pais  may  amount  to  an  agreement^  fo  an  ad  m 

pais  may  amount  to  2l  difagreement^  but  this  is  always  of  one  and  the 

fame  things  As  if  there  be  lord  and  tenant^  and  the  tenant  by  deed 

infeoffs  the  lord  and  ajlranger^  and  makes  livery  to  the  Jlranger  im 
name  of  both ;  in  this  cafe  if  the  lord  by  parol  difagree  to  the 
eftate,  this  avails  nothing  ;  and  of  the  other  part,  if  he  enters  ints 
the  land  generally^  and  takes  the  profits,  this  a£k  will  amount  to  an 
'agreement  to  the  feoffinent ;  but  if  he  enters  into  the  land,  and 
di^ rains  for  his  feigniory^  this  aft  amounts  to  a  difagreement  of  the 
feoffment,  and  fhall  deveft  the  franktenement  out  of  him;  and 
with  this  agrees  10  E.  4.  12.  by  all  the  juftices.  3  Rep.  a6.  b. 
in,Cale  of  Butler  v.  Baker. 

4.  And  yet  in  fome  cafes  a  claim  by  parol  willdireif  an  entry  t$ 
be  an  agreement  to  one  ejiate  and  a  difagreement  to  another^  A$  }f 
lands  are  given  to  the  baron  and  feme  in  tail,  and  after  the  ftaiotc 
of  32  H.  8.  28.  the  baron  aliens  the  land  to  the  ufeof  him  and  his 
heirsy  and  after  devijes  it  to  his  feme  for  lifey  and  dies ;  the  feme 
enters^  claiming  by  parol  the  ejiate  for  life^  this  is  a  good  difagree- 
ment to  the  eftatc  of  inheritance,  and  a  good  agreement  to  the 
eftate  for  life  ;  and  with  ihis  agrees  18  Eliz.  D.  351.  b.  For 
there  is  no  doubt  of  the  tenancy  to  the  praecipe,  and  the  afl  and 
words  operate  together  ;  but  if  the  feme  before  her  entry  agrees  by 

•  parol  to  the  one  eftate,  and  difagrees  to  the  other,   this  avails 
nothing.     3  Rep.  26.  b.  in  'Cafe  of  Butler  v.  Baker. 
But  ^Y  aa         5.  An  eftate  of  inheritance  in  land  cannot  be  made  to  ceaje  by 
•f  pariia-  couvevance  without  fome  other  aft  doing  ;    per  Walmfley. 

ftatc  may  be  Cro.  L.  379.  pi.  30.  Hill.  37  Eiiz.  C  B.  Chomlcy  V.  rlumble, 

xn2dc  to 

ceafe  &nd  revive.     A  rent-charge  created  dc  novo  may  ceafe  and  revive  but  not  rent  in  tfl*e.    Jec^ 

199.  pi.  ]6. 

Till  pre.  fi.  A  freehold  vefted  by  livery  may  well  be.  dcyeftcd  withotit 

i"!S^a°per.  ^^^^  ^^^  ^°'^^>  ^"^  ^>'  ''^  not'being  prefented  at  the  next  Court  ac- 
fed  icoff.     cording  to  the  cuftom  of  the  manor  within  which  it  lies,  the  cvf- 

tool 
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torn  being  fo,  and  adjudged  a  reafonable  cuftom,     5  Rep.  84.  b.  mcnt,  but 
Tfin.  41  Eliz.  C,  B.  Pcrriman's  Cafe.  «P«  'ocho, 

atum  only. 

Cro.  E.  668.  pi.  2J.  Barman  v.  Bowycr,  S.  C.  and  adjudged  accordingly.*—!  And*  is^c.'pl.  71, 
rerenwn  v.  Bower,  S.  C.  adjudged  that  the  feoffment  was  void  by  the  faid  cuftom, 

7.  A  feoffment  caufa  matrimenil pralocuti  is  defeated  by  marry^ 
xngelfewhen,  Cro.  K.  669.  pi.  25.  Pafch.  41  Eliz.  B.  R.  in  Cafe 
of  Parman  v.  Bowyer. 

8.  If  A.  makes  enfeoffment  in  fee  to  J.  S.  to  the  ufe  of  A.  and  the  [  230  1 
htin^  his  body ;  in  this  cafe  for  the  benefit  of  the  iffue  the  Jiat.  ^  ^  ^ 
27  H.  8.  ofufes  dcvefts  the  eftate  devefted  in  J.  S.  by  the  common 

law,  and  executes  the  fame  in  A.  by  force  of  the  ftatute.  and  yet 
the  fame  is  out  of  the  words  of  the  ftatute.  13  Rep.  56.  pi.  23, 
Mich.  7  Jac.  in  the  Court  of  Wards,     Sammes's  Cafe. 

9.  Tenant  in  tail  covenants  fo  Jiand  feifed  to  ufe  of  A,  and  his 
heirsy  or  of  A.  for  life  with  remainder,  it  devefts  the  eftate  tail  j 
othcrwife  if  the  new  ufe  be  to  take  effeSl  after  his  death  ;  per  HoJt 
Ch.  J.  in  delivering  the  opinion  oi  the  Court.  2  Salk.  62a, 
Txin.  I  Ann.  B.  R.  in  Cafe  of  Machil  v.  Clark, 

(I.  8)    Veiled 

Jn  what  Cafes  it  fhall  be  devefted  by  a  Pofthumous 

or  other  Heir. 

I,   A    Had  iffue  two  fons.   The  eldefifon  went  heyondfea.     The  Fitzh.Morc- 

^  *-•  father  dies.      The  fecond  fon  in  a  writ  of  mortdancejior  ^'^^^* 
recovers  the  ejiate  (for  it  fecms  the  then  being  beyond  fea  was  then  ?!'  \\!^\i 
looked  upon  as  an  incapacity)  and  yet  it  was  there  held,  that  upon  Suff/ 
return  of  the  elder  brother  the  land  (hould  be  devefted  out  of  the 
younger  brother  and  reveft  in  the  elder;  Arg.     10  Mod.  360. 
cites  Fitzh.  Mortdanccftor  47.  55. 

2.  Tenant  in  tail  dies  without  iffue  his  wife  enfeint  with  a  fon  ; 
the  donor  may  enter  j  but  upon  the  birth  of  the  fon  the  eftate 
tail  is  fet  up  again  5  Arg.  10  Mod.  414.  cites  7  Rep.  8.  b. 
Bedford's  Cafe. 

3.  If  a  man  has  a  feigniory  by  defcent^  and  dies  without  iffue 
born,  and  his  brother  enters,  and  after  a  tenancy  efcheats^  and  after 
a  fon  is  born,  in  this  cafe  the  fon  (hall  enter  upon  the  uncle  i  for 
though  the  tenancy  firft  vefted  in  the  uncle,  and  never  was  in  the 
father,  yet  biecaufe  the  original  caufe^  viz.  the  feigniory  was  in  the 
father,  therefore  the  fon  (hall  enter  upon  the  uncle,  j  Rep.  oS. 
b.  cites  16  E.  2.  Br.  tit.  Age  51. 

4.,  A.  had  iftue  a  (on  and  a  daughter,  and  devifed  land  to  B.  for 
life,  remainder  pKopinquioribus  de  fanguine  puerorum  pradi^i  A. 
The  remainder  vclU  in  the  heir  of  each  of  the  children  of  A. 

Vot.X.        ^  S  which 


which  they  have  gt  the  death  of  B.  fo  that  if  the  daughter  at  that 
time  has  iflfue,  and  the  (on  has  not,  the  ifTue  of  the  daughter  fhall 
have  the  remainder  of  the  whole,  and  though  the  fon  afterwards 
has  ifllie  born,  yet  fuch  after-born  ijfut  of  the  fan  (hall  take  no- 
thing ;  for  it  was  vefted  in  the  ifTue  of  the  daughter  before,  and  he 
fhall  retain  it ;  but  it  is  qtherwife  in  cafe  of  defcent^  as  upon  a 
defcent  to  the  daughter,  and  after  a  fon  is  born,  the  fon  (ball  ouft 
the  daughter;  fo  the  diverfity  is  between  a  defcent  and  a  remain* 
d^r,     Br.  Doqe  &c.  pi.  511.  cites  30  AfT.  47. 

5.  If  a  leafe  be  made  to  j}.  for  life^  remainder  to  the  right  heirs 
of  y,  and  N,  and  after  J.  has  iffue  and  dies^  and  then  ji.  dies^  and 
the  heir  of  y,  enters^  and  after  N.  diesy  the  heir  of  N.  (hall  have 
nothing,  becaufe  he  was  not  heir  when  the  remainder  fell ;  per 
Finchden.     Br.  Done  &c.  pi.  21.  cites  30  AIT  47. 

6.  If  there  be  a  brother  and  fifter^  and  a  Uafe  for  life  is  made, 
remainder  to  the  right  heirs  of  the  brother^  and  then  the  brother  dies^ 
and  the  leffeefor  life  dieSy  and  the  fifier  enters^  and  afterwards  the 

f  231  J  wiftof  the  brother  is  delivered  of  a  fon^  yet  the  fon  (hall  not  have 
the  land  but  the  (ifter,  who  is  nis  aunt,  (hall  retain  it,  becaufe  it 
was  vefted  in  her  before ;  for  in  whomfoever  fuch  remainder  or 
purchafe  veils  it  (hall  continue ;  per  Fi(h.  Br.  Done  &c.  pi.  ai. 
cites  30  A(n  47* 

7.  Land  was  given  to  B,  and  to  y,  and  A.  his  feme^  and  to  the 
heirs  of  the  bodies  of  y^  and  A.  who  had  Ifjuey  and  after  y.  died, 
^nd  the  donor  releafed  to  B^  and  A,  in  fee  ^  J.  and  A«  having  ifTue  of 
their  bodies,  and  after  B.  aliened  hts  moiety^  and  A,  aliened  that 
which  to  her  belonged  to  another  who  oufled  the  alienee  of  B, 
and  he  brought  affife,  and  recovered  the  moiety,  becaufe  now  the 
ijfue  is  dead  without  tffue^  and  though  A.  may  enter  for  the  alie-» 
nation  of  B.  the  tenant  for  life,  to  her  difinheritance.  by  reafon 
of  the  tail  which  remains  in  A.  yet  when  the  iiTue  died  without 
i(Tue,  then  came  thefeefimple  to  be  executed  in  them^  and  then  may 
the  alienee  re-enter  upon  A,  in  the  moiety  \  for  the  alienation  of  B. 
the  tenant  for  life  is  good  as  to  the  fee  ftmphy  which  came  to  them 
jointly,     Br.  Jointenants,  pi.  45.  cites  45  AfT.  7. 

8.  If  tenant  in  tail  Mes  without  ifjucy  and  the  donor  enters^  and 
after  the  feme  of  the  tenant  in  tail^  who  was  enfeint  is  delivered  of  a 

fon^  he  may  enter  j  for  this  was  tail  vefted.  Br,  Devife,  pi.  5. 
cites  9  H.  6.  23.  per  Fulthorp. 
Fitzh.  Affifc  g.  ]f  a  daughter  be  hcir^  and  the  mother  is  ravifhed  and  confents 
pl.^ay.  citet  ^^  ^^^  rovijhmenty  the  daughter  enters^  Tifon  is  born^  yet  the  daugh- 
[butitfhouid  ter  (ball  reuin  the  land  oifeefimfle^  It  feems  to  be  contrary  of 
be  5.b.  6,  a.  land  tailedy  and  the  reafon  is  becaufe  it  is  hyjiatute  laWy  contrary 
S^  C^ciTd  "P^"  ^^^  common  law,  and  confentfor  doubt  arfear  binds  not ;  for  it 
,*Rep.  95.    muft  be  free  confent  j  quod  Curia  conceilit.     Bn  Done  &c.  pL 

a.foritvcfts   28.  citeS  5  E.  A  t. 
In  the  "^  , 

daughter  by  purchafe. Ibid.  98.  b.  cites  S.  C.  and  for  the  fame  reaibn—- -'--LaDg  5(0  E.  4 

60.  61.  S.  P.  hclu  accordingly. -Br.  Entrc  Cong.  pi.  9^^  cites  5  E.  4.  ^8.  S,  C  &  $.  P.— ^ 

f aftli.  9  Jl.  7.  25.  a.  S,  f>.  agreed  per  B^ian  ^  tot.  (^ur. 

10.  If 


IC.  If  a  man  ^evife  land  to  a  man  and  his  heirs ^  and  he  has  [f-  Br.  Eftatcs, 
Jue  a  daughter^  and  d'us^  bis  feme  privement  enjeint  with  a  [on  ;  the  ^'^^'  ^*'** 
daughter  ftiall  retain  for  ever  ;  per  Billing  ;  qaod  fuitconcelTum. 
Br.  Devifc,  pi.  23.  cites  5  E.  4.  6. 

ir.  If  a  man  makes  a  fecffnient  of  lands  upon  condition^  that  if  So  if  the 

the  feoffor  or  his  heirs  pay   10/.   that  he  may  re-enter^  and  dies  ^^^^^^^^f 

leaving  a  daujhtcr^  who  pays  the  money  and  enters,  and  then  a  condition 

fon  is  born,  yet  the  daughter  fhall  retain  the  lands  ;  for  qui  fentit  broken,  a 

m45  [entire  debet  commodum.      Hob.  3.  in  Cafe  of   Young  v.  [°"  ^^'JJ  *^* 

Radford.  have  ihe 

land ;  for  he 
Jud  fio  right  at  the  time  of  entry  ;  per  Wood.     Br.  Entre  Cong.  pi.  92.  cites  9  H.  7.  24. 

12.  Where  father  and  fon  are,  and  the  fsn  pur  chafes  land  and 
dies  without  ijfue^  the  uncle  enters^  and  two  years  after  this  the  father 
has  ijfue  another  fn  by  the  fame  wife^  who  was  mother  to  the  firft 
fon,  the  youngett  fon  may  enter  and  ouft  the  uncle,  and  this  is  fo 
indefcentSy  contra  in  remainders^  purchafes,  and  fuch  like.  Br. 
Defcent,  pi.  58.  cites  Dr.  and  Stud.  lib.  i. 

14.  So  where  a  daughter  is  hcir^  and  has  a  villein  by  defcent  who 
purchafes  J  and  flie  enters  into  thepurchafe  ;  ^  fon  is  born,  he  Jhall 
net  have  the  purchafe^  and  yet  he  Jhall  have  the  villein^  for  this  was 
tile  thing  which  defcended  to  the  daughter  as  heir,  but  fo  was  not 
the  purchafe;  note  the  diverfity.  Br.  Difccnt,  pi.  58.  cites  Dr. 
and  Stud.  lib.  j. 

15.  If  a  man  makes  z  feoffment  in  fee  to  the  ufe  of  him  and  his  [   232  J 
toj/tf  in  tail^  and  to  the  ufe  of  the  baron  in  fee^  and  has  iffue  a 
daughter^  and  dies^  his  wife  privement  enfeintuith  a  fon^  by  which 

the  reverfion  in  fee  defcends  to  the  daughter ;  the  wife  before  the 
birth  of  the  fon  levies  a  fine^  or  fuffers  a  common  recovery  j  in 
this  cafe,  though  the  daughter  enters  or  not  enters,  or  though  the 
daughter  hath  joined  in  the  fine,  or  was  vouched  in  the  recovery, 
pf  by  any  other  act  hath  di  fa  bled  herfelf  to  take  benefit  of  the 
faid  aft,  yet  the  fon  born  after  (hall  take  benefit  of  this  aft ;  for 
by  no  2ct  that  the  daughter  can  do  (he  can  bar  the  fon  of  the 
«ftate  taii^  Nota  per  the  Reporter.  3  Rep.  61.  b.  Mich.  37 
£liz,  C.  B.  in  Lincoln  College's  Cafe. 

16.  But  if  a  daughter  enters /•;?  virtue  of  the  flat,  of(y  R.  2.  6. 
9f  rape^  in  this  cafe  if  the  daughter  enters  ihe  (hall  retain  it  for 
ever  againft  the  fon  born  after  ;  but  though  the  daughter  enters 
by  force  of  the  ftatute  of  1 1  H.  7.  yet  the  fon  born  after  (liall 
enter  upon  her,  and  the  reafon  of  this  diverfity  is,  that  the 
daughter  by  the  6  R.  2.  has  the  land  merely  as  a  perquifite  in  fee 
fimple,  and  by  cxprefs  words  of  the  act  (he  (hall  enter  and  (hall 
hold  the  land  ;  for  the  ftalute  fays,  intrabit  &c.  &  tcnebit  dc  jure 
hareditarlo,  3  Rep.  61.  b.  Mich.  36  &  37  £liz.  C.  B.  in 
Lincoln  College's  Cafe. 

17.  And  this  is  like  to  the  Cafe  of  9  H.  7.  25.  b.  If  a  remain-  ^'  ^"^'^ 
der  be  limited  to  the  right  heirs  of  J.  S.   and  he  dies  having  a  citcs^H??'. 
daughter,  the  daughter  Jholl  have  it  as  a  purchafor^  and  (hall  retain  24.  per 

S  2«  the  Wood,  s.  p. 


23*  €ftau, 

the  land  againft  the  (bn  born  after;  hut  when  the  daughter  enters 
hy  force  of  the  zSt  of  ii  H,  j,  flie  is  in  of  ^n  cftate  tail  pet  fij^ 
mam  doni^  and  fo  in  nature  of  a  defcent^  and  not  merely  as  a  pur« 
chafor,  and  this  by  cxprefs  words  of  the  aft  of  1 1  H.  7.  which 
are,  That  the  perfon  to  whom  the  land  belongs  after  the  deceafe 
of  fuch  wife,  ihall  enter  into  the  tenements,  and  ihall  poiTefs  and 
enjoy  them  according  to  fuch  title  and  intereft  as  they  would 
have  if  fuch  wife  had  been  dead,  and  no  dtfconiinuance^  war- 
ranty, or  recovery  had ;  fo  that  the  daughter  in  this  cafe  claims 
not  the  land  merely  as  a  perquifite,  as  flie  does  upon  the  flatutc 
Df  6  R*  2%  but  by  force  of  this  aft  of  1 1  H.  7.  and  claims  ap* 
irording  to  her  title  as  if  the  wift  had  been  dead,  and  no  aft 
againft  the  ftatute  done^  and  this  is  per  formam  doni,  and  per 
formam  doni  the  fon  born  after  is  to  be  preferred  before  tho 
daughter.  3  Rep.  61,  b.  62.  a.  Mich.  37  £liz.  C^  B.  in  \S\JXt 
coin  College's  Cafe. 


(I.  9)     What  is  Eftate  executed,     By  fome  After- 

Aft- 

4  te.  »ii,    !•    A    Tenant  for  life,  and  B.  leflce  for  years,  to  begin  after  the 
JafchAy  "^^  death  of  tenant  for  life.     B.  dies  inteftate,  adminiftra- 

Hi».  C.B.    tion  is  erauted  to  C.  tenant  for  life^  and  adminifiraior  of  lejfee  for 
Ao<»i.  S.C.  ygarsjotn  in  purcbafe  tf  the  fee  i  per  Cur.  the  fee  is  executed  for 
w»f4,,         one  moiety ;  for  the  remainder  for  years  was  no  impedinunt  to 
the  execution  of  it.    4  Le.  37.  pi.  102.  6  Eliz.  C.  B.  Anon. 

2.  Leafs  for  life^  reniainder  in  tally  remainder  to  the  right  heirs  of 
tenant  for  life }  he  in  remainder  in  tail  dies  without  ifiue  in  the 
life  of  tenant  for  life  ;  now  the  fee  is  executed  to  the  freehold, 
^nd  the  heir  (hall  no^  have  a  fcire  facjas  where  fuch  conveyance  is 
made  by  fine ;  per  Manwood.  2  Le.  6.  pi.  7.  16  Eliz.  C.  B.  in 
f  233  ]  Cranmer*s  Cfife. 

And,  288.  3.  M  levies  a  fine  to  the  ufe  of  his  wife  for  life^  remainder  to  his 
f^97.Mil.  yj^  /„  ^^/^  remainder  to  the  right  heirs  of  the  faid  Af,  If  the  wife 
wick,  s.  c".  and  fon  die  without  iflue,  M.  (ball  have  the  fee-fimple  intirely,  as 
adjudged  it  fe^ms,  jn  pofleffion  ;  but  it  Was  adjudged,  that  if  M.  in  his  (ifs- 
Tlle^^  r/W  (after  the  ufes  created)  had  made  a  leafe  for  years^  and  afur-- 
good,  be-  wards  had  died  and  then  the  wife  had  Med^  aralthen  the  fin  had  ii^d 
caufe  the  without  iffue^  the  leafe  not  endedy  the  leaf^  is  good,  .and  fhall  con« 
fcc-fimpie  ^jj^y^  ^^:  2  And.  202,  cites  it  as  adjudged  Pafch.  31  Elia- 
the  icffor      B.  R.  in  Midford  s  Cafe. 

and  was  as  at 

reverfion. jr Mo.  184.  pi.  4^7-     Fcnwifk  v.  Mitforth,  S.  C.  adjudged  i«  B.  R.  according^ 

on  conference  and  refolution  of  all  the  Jurticcs  of  England ;  for  they  hcid  the  Hmiudon  of  lb«  «>w 
to  the  right  he'ri  to  be  void  and  (hall  be  taken  to  be  the  ancient  ufe,  and  the  canufor  had  notfepa- 
rated  it  from  his  perfon,  but  four  "jufticQ*  held  c  contra.  Le.  iSa.  pi.  23$.  feuwiclpv*  Mif 

ford,  S.  C.  htld  accordingly.  ^ 


(I.  iO 


Cftatc*  2^i 


(I.  lo)     tn  f'e^-fimple  in  General ;    And  what 

it  is* 

I.   pEODUM  idem  eft  quod  haereditas  &Jimplex  idem  eft  quod  Et  eft  quo* 

Icgitimum  vel  purum,  &  fic  feodum  fimplex  idem  eft  quod  2"  qu^cun. 

iueitditas  legitima,  vel  hsereditas  pura.     Litt,  S.  i.  auecaufa  * 

uvc  fit  tene. 
aentum,  five  redditus  Ac.  Co.  Litt.  i.  b.  The  word  fimple  properly  ezcludei  both  coDdition  an^ 
UmitatkMu,  that  defeat  m  abridge  the  feet     Co.  Lite.  i.  b. 

2.  Fees  or  inheritances  are  either  fimple  or  abfolute^  As  to  one  A  fcc-finu 
and  bis  heirs  forever.     Conditional^  as  where  the  eftate  is  defeafihU  ^fnlbie'up* 
^  not  performing  the  condition.     Or  qualified  or  bafe,  as  wheffe  A.  on  a  con- 
infeofB  y  S.  of  land  to  have  &c.  to  him  and  his  heirs  fo  long  as  B.  tingcnt  Is  a 
has  heirs  of  his  body,  and  in  both  thefe  laft  cafes  all  the  ettate  in  fniSnj 
the  land  is  in  the  feoffee,     lo  Rep.  97.  b.  a  note  of  Ld.  Coke  but  not  fo 

in  Sey Dior's  Cafe.  durable  at 

abfolute  ff  r- 
fimplet,  and  all  feekfimples  are  uneijually  durable ;  for  one  will  efcheat  fooner  than  another  by 
the  failure  of  heirs;  an  eftate  6i  fee  fimple  will  determine  in  a  baftard  with  his  life  if  he  wants 
iflue;  an  eftate  to  a  man  and  his  heirs*  as  long  as  J.  S.  hath  any  heir,  which  is  no  abfolute  fee- 
fimpte,  is  doubtlefs  as  durable  as  the  etbte  in  fee  which  J.  S.  hath  to  him  and  his  heirs*  which  it  m 
iMblutc  fee-fimple  ;  per  Vaughan  Ch.  J.  Vaiigh.  273.  in  Cafe  of  Gardner  v.  Sheldont 

3.  A  man  maj  have  a  fee-fimple  in  3  kinds  of  hereditaments^ 
viz.  in  real^  as  lands  or  tenements  j  perjonal^  an  annuity  granted 
to  a  man  and  his  heirs  \  mixt,  when  the  King  creates  an  earl  df 

fiub  a  county  or  other  place  to  hold  that  dignity  to  him  ^nd  his 
heirs,  this  dignity  is  perfonal,  and  alfo  concerns  lands  and  ten6- 
mentsi    Co.  Litt.  i  •  b.  x.  a. 

(K)     In  Fee.  C  «3+  3 

By  what  Words* 


fi.  tF  a  mzx\  gives  land  to  another  and  his  heir^  this  is  a  fee  in  * 
**•  tht  dooce,  for  the  word  heir  is  nomcn  colleSiivumy  and  ex-  ^' 


Mo.  ?9Ts 

So^S.C. 

tends  to  the  heir  in  infinitum.     H.  37  Eliz.  B.  R.  per  Popham  ^aiy  s.  P." 
and  Fenner,  in  Cafe  of  *  Clerk  v.  Dayes.']  — Cro.  E. 

pi  5.  S.  C.  and  agreed  by  all  the  juftices  that  heir  is  nomen  colIeAitum  j  but  the  point  there 
V  a  devife  to  one  and  the  heir  ot    his   body^    which  they  held  an  eftat^  tail.    ■  S.  P.  in 

Caie  of  a  devife  agreed  by  all  the  Juftices.     Ow.   148.  in  Cafe  of  Lilly  v.  Taylor. S.  P.   hell 

per  Williams  J.  anJ  not  denied  by  any,  and  for  the  fame  reafon.  Godb.  155.  pi.  207.  Mich.  6 
J-4C.  Anon. 

So  to  a  man  and  his  heirs  males  by  deed  is  a  fee.     Mo.  424.  i\braham  v,  Twigg. But 

where  an  eftate  tail  is  limited  to  .A.  and  then  to  B.  and  then  to  C.  remainder  in  fee  to  A.  with  a 
power  of  revocation  only  of  the  remainder  to  B.  and  to  limit  new  ufes  ok'  that  elUte«  and  upon  a 
mrocaiton  thereof  new  ufes  arc  limited  to  A.  and  his  heirs  male,  without  faying  of  his  body  bc- 
fotien,  it  was  adjudged  an  eftate  tail  to  B.  For  to  conftrue  it  a  fee  would  deftroy  the  remainder  10 
C.  which  A.  could  not  do.     Carth.  ^92.   Mich.  5  W.  If  M.  in  B.  R.  UUmoie  v.  Harns. 


S  Lev.  i;^.  S.  i:.  adjudged 


i 


S3  [2^  The 


234  Cftate- 

[2.  The  fame  law  would  be  ^  /sr  devife  infuch  manner  as  was 
held  by  them  J 

3.  The  Lord  Mountjoy  feifed  of  the  manor  of  Canford  in  feft 
did  by  deed  indented  and  inroUed  bargain  and  fell  the  fame  to 
Brown  in  fee,  in  which  indenture  tKis  ctaufe  was  contained,  pro- 
vided always,  and  thefaid  Brown  did  covenant^  grants  and  agree  to 
and  with  the  faid  Lord  Mountjoy,  his  heirs  and  afligns,  that  the 
Lord  Mountjoy,  his  heirs  and  afligns,  might  dig  for  ore  in  the  lands 
(which  were  great  wafts)  parcel  of  the  faid  manor,  and  to  dig 
turf  aifofor  the  making  of  ailom  \  refolved  that  this  did  amount  to 
a  grant  of  an  intereft  and  inheritance  to  the  Lord  Moun^oy  to 
dig  &c.     Co.  Litt.  164.  b. 


(K.  2)     III  Fee. 

Without  the  Word  Heirs.     In  what  Cafes. 

I*  TF  a  man  buys  land^  and  the  vendor  executes  an  ejlate  to  the 

"*'  vendee  habend*  fibi  in  perpetuum,  without  the  word  (heirs) 

where  the  intent  of  the  bargain  is  to  pafs  the  fee-fimple,  and  the 

vendor  upon  requeft  reifufes  to  make  other  aflurance,  there  a  writ 

of  fubpcena  lies,  and  accordingly  Audley  Chancellor  held  clearly 

in  time  of  H.  8.  that  if  a  man  fold  his  land  before  the  Jiatute  if 

ufes^  this  fhall  change  the  ufe  of  the  fee  fimple,  and  fo  of  a  fale  by 

indenture  by  thejlatute  27  //.  8.  without  the  words  (heirs)  \  QuoJ 

nota  bene.     Br.  Confcience  &c.  pL  25.  cites  32  H.  8,    - 

[   235    ]       2.  5^r^^/«  tfff^yj?/^  of  land  to  A.  without  the  word  (heirs)  will 

s.  P.  if  it-be  be  a  fee-fimple  ;  but  otherwife  it  is  in  a  gift  of  the  ^ofjejfton,  Arg. 

for^money       Mo.  519.  citeS  2?  H.  8.  fo. 

rccom  pence. 

Br.  Contrad,  pi.  i.  cites  27  H.  %.  5.  and  Brooke  fays,  that  he  heard  Audley  Chancellor  tiear  in  ^t 

fame  opinion,— Br.  £ftares»  pi.  i.  cites  S.  Q,—^-  S.  F.  Ibid.  p).  75.  cite&  M.  4  £.  3. 

3.  If  a  man  leafes  a  manor  for  life^  snd  after  grants  a  certain 
rent  to  take  out  of  the  faid  manor  by  the  hands  of  the  Icjfee  and  his 
affgns^  and  others^  in! 3  luhfe  bonds  foever  the  faid  manor  jhall  come^ 
this  is  a  good  grant  in  fee,  and  ftiail  continue  after  the  death  of  the 
leflee  of  the  manor.     26  AIT.  38.  fol.  1 26.  b.  in  a  nota. 

4.  By  laji  wills  and  teftaments  in  the  following  cafes',  a  fee  will 
pafs  without  the  word  (heirs.)  2dly,  By  a  fine  fur  conufunce  di 
droit  come  ceo  Sec,  in  refpe^Sl  ot  the  height  of  the  fine,  and  there- 
by is  implied  that  there  was  a  precedent  gift  in  fee.  jdly,  By 
certain  releafes,  and  that  three  manner  of  ways,  ift,  TVken  an 
eft  etc  of  inheritance  pafjlth  and  continuethj  As  if  there  be  three 
Coparceners  or  jointenants,  and  one  of  them  releafes  to  the  other 
two,  or  to  one  of  them  generally,  without  this  word  (heirs}, 
they  have  a  fce-fimple.     2dly,  When  an  eftate  of  inheritance 

palleih  and  continueth  not,  but  is  extinguijkedy  As  where  the  lord 

releafes 


Cftate*  ^35 

rtleafds  td  the  tenant  of  the  land  generally  all  his  right  &d. 
Hereby  the  feigniory,  rent  &c.  are  extinguiflied  for  ever  without 
this  word  (heirs).  3dly,  When  a  bare  rent  is  releafed,  As  when 
tlie  difleifee  releafes  to  the  difTeifor  all  his  right,  he  heed  not  fpeak 
of  bis  heirs.  4thly,  By  a  recovery^  A.  feifed  of  land  fufFereth  B, 
to  recover  the  land  againft  him  by  a  common  recovery,  where 
the  judgment  is.  Quod  praedi£tus  li.  recuperet  verfus  praedift'  A. 
tcnementa  prxdiila  cum  pertin*  yet  B.  recovers  the  fee-fimple 
without  this  word  (heirs),  for  regularly  every  recoveror  recover- 
cth  a  fee-fimple.  Sthly,  By  creation  of  Hobility  by  writ^  for  when 
a  man  is  called  to  the  Houfe  of  Lords  by  writ,  he  is  a  baron, 
and  hath  art  inheritance  therein  without  the  word  (heirs),  yet 
may  the  King  limit  the  general  ftate  of  inheritance  created  by 
the  law  and  cuftom  of  the  realm  to  the  heirs  males  or  general 
of  his  body  by  the  writj  as  he  did  to  Bromflete,  who  in  27  H.  6. 
was  called  to  rarliament  by  the  name  of  the  Lord  Vefcie  &c.  with 
the  limitation  in  the  writ  to  him  and  the  heirs  males  of  his 
body,  but  if  he  be  created  by  patent  he  muft  of  neceffity  have  the 
words  (his  heirs\  or  the  heirs  males  of  his  body,  or  the  heirs  of 
his  body,  otherwife  he  has  no  inheritance.     Co.  Litt.  9.  b. 

5.  Sometimes  hy  feoffment  a  fee-fimple  fhall  pafs  without  thefe  if  a.  fell 
words  (his  heirs).     As  ift.  If  the  father  infeofF  the  fon  to  have  land  to  B. 
and  to  hold  to  him  and  his  heifs,  and  the  fon  infeofFs  the  father  ^Xih^ur^ 
as  fully  as  the  father  infeofFed  him,  by  thid  the  father  hath  a  fee  faying  to 
fimple  quia  verba  relata  hoc  maxime  operantur  per  referentiam  ^^^c  to  the 
ut  ineflc  videntur.     2dly,  In  refpe£i  of  the  conftderation  &c.  and   h*s^he!rr^ 
at  this  day  an  eflate  of  inheritance  in  tally  As  if  a  man  had   yet  by  the 
given  land  to  a  man  with  his  daughter    in  *  frank^marriage  bai-gainwiih 
generally,  a  fee  fimple  had  pafied  without  thefe  words  (his  heirs),  de«don*a 
for  there  is  no  confideration  fo  much  refpe£ted  in  law  as  that  of  fee>fimpie 
marriage  in  refpect  of  alliance  and  pofterity.     3dly,  If  a  feofF-  paffcs,  for 
ment  or  grant  be  made  by  deed  to  a  mayor  and  commonalty,  or  iVea  but* 
any  otHfer  corporation  aggregate  of  many  perfons  capable,  they  contra, 
have  a  fee-fimple  without  the  word  fucceffors,  becaufe  in  judg-  whichfcems 
ment  of  law  they  never  die,     4thly,  In  cafe  of  a  fole  corporation  J[^^^  ^^^ 
Sec.    As  if  a  feolFment  in  fee  be  made  of  land  to  B.  to  have  and  the  bargain 
to  Uli  to  him  t '«  libera  eleemofyna^  and  fo  if  a  man  give  lands  ft^hisciay 
t3  the  King  by  deed  inrolled  &c.  for  in  judgment  of  law  the  InrofiecT 
King  never  dies.     Jthly,  In  grants  fometimes  an  inheritance  [    236   1 
fliail  pafs  without  this  word  (heirs),  As  if  a  partition  be  made  And  3j.pi; 
between  coparceners  of  lands  in  fee-fimple,  and  for  owelty  of  ^7. Bryan  v. 
partition,  the  one  grants  a  rent  to  the  other  generally,  the  grantee  Arg.To  ~" 
fliall  have  a  fee-fimple,  without  this  word  (heirs),  becaufe  the  Mini.  47.  . 
grantor  has  a  fee  fimple  in  confideration  whereof  he  granted  the  ^•^- 
rent.    6thly,   B  ^  the  fore/l  law^  if  an  afart  be  granted  by  the  pi. ''cl;***' 


cues 


ing  at  a  jultice-feat  (which  may  be  done  without  charter)  to  20  H.5.  i;. 
another,  hdhcndum  Sc  tenendum  Jibi  in  perpetuum^  he  has  a  fee-  "JBr-El^'f** 
limplc  without' this  word  (heirs).     Co.  Litt.  9.  b.  10.  a.  aoH.c!"?. 

6.  In  pafEng  of  cftatcs  of  inheritam  e  in  exchanges^  releafes  or 
tonjirmations^  that  enure  hy  way  of  enlargement  of  eftates,  war- 

S  4  rantiis 


2  $6  MUate. 

rantiesy  bargains  Andfales  by  dad  indented  and  innlled^MxA  the  likei 

this  word  (heirs)  is  alfo  neceflfary ;  for  they  do  tantamount  to  a 

feoffment  or.  grants  or  ftand  upon  the  fame  reaibn  that  a  feoffment 

or  grant  does,  for  like  reafon  doth  make  like  law.     Ubi  eadem 

ratio  ibi  idem  jus«     Co.  Litt.  lo.  a.  (z) 

See  Roll(tJ)       y,  Kfurrender  ef  copyhold  Xq  the  ufc  erf  J.  S.  for  ever  does  not 

iJwU^  enable  the  lord  to  grant  a  fee.     Godbi  137.  pL  162.  29  Eliz; 

■^  \i.  R.  Allen  v.  Pafliall.  • 

8.  A.  makes  zfeo^ent  iiifeey  rendting  rent  io  A^  The  heirs  of 
A.  may  diftrain  ^nd  avow,  and  fo  may  the  aflignees  of  A.  Arg. 
Owen  9*  Hill.  33  £liz.  C.  B.  in  Richmond's  Cafe. 
Mod.  417,        g.  Thefe  words  (his  heirs)  only  make  an  inheritance  in  all 
To^m  ^'     feofiincnts  and  grants  C  L.  and  thofe  words  fhall  not  be  Juppliei 
S.p.  by  any  reference  to  or  recital  of  an  indenture^  whereby  it  was 

Nor  wiiut  covenanted  to  convey  to  the  grantee  and  his  heirs,  nor  will  ihc 
b'  the^Iiwd  "^^^^^  >"  *c  grant,  viz.  Pro  eqfiamenio  didi*  le  grantee  far  hare- 
fucceffon  dumfuoTum  and  that  in  default  &c,  it  Jhall  be  lawful  for  the  grantee 
in  the  Cafe    onj  his  heirsj  will  not  fupply  the  defeR  of  the  words  (his  heirs) 

but  in  the       Afllton. 

^afe  of  a 

grant  to  a  corporation  it  is  the  proper  word.    Co.  Litt.  8.  b« 

4  - 

(L)     [  In  Fee.  ] 

By  what  Words  what  fhall  be  faid  a  Fee  by  Impli- 
cation. 

In  refpcft  of  the  Perfon  or  Thing  to  whom  it  ii 
given  without  exprefs  Limitation, 

«Br.GrantB|  [i,  jF  land  be  given  to  an  abbot  and  convent  without  fpeaking  of 
^^y^\  M  the  fucceffon^  this  is  a  fee,  *  ii  H.  4.  84*  b.  Cur.  CooUa 

4.  84.  that     ^-'O.  JLfltt.  94.  b,  J 

It  is  good 

only  for  the  life  of  tht  abbot  for  want  of  the  vrbrd  fucceflfors ;  quaere  of  fuch  grant  to  dean  aal 
chapter,  or  to  a  mayor  or  commonalty,  for  they  ire  cipable  ami  never  die*  but  covent  is  not  capa- 
ble.—^—^—Fitxh.  Feoffmentt,  pi.  42.  cites  S.  C.  Ac  S.  P»  per  Hanlc. Roll.  Rep.  370. 

Doderidge  J.  cites  S.  C«- • — A  grant  to  abbot  and  corent  does  not  give  a  fee;  for  the  covcat 

cannot  take,  ix  H.  7.  ••  pi.  36.— — Br,  Kitatcs,  pi.  90^  cites  S.-  C.  accordtsgly. 

[  ^37  ] 

A  grant  [i.  If  land  be  given  to  a  file  corporation  as  bifbop  parfon,  vicar 

?*^^ci-  ^^  ^^^^  ^^^^"*  ^^  ^**  ^^^  ^  *^  ^^  ^  "^^  given  to  him,  and  his 
tends  to  '    fuccellbrs.     Co,  Litt.  94.  b.] 

•▼erybifliop 

of  Ely  for  the  time  beingt  and  di0cft  from  a  grait  of  the  biftop  of  Ely  in  his  natitfal  capacity*  (af 
In  fuch  cafe  it  will  only  enure  to  the  then  bifliop  for  his  life,  Cibb.  308.  Per  Raymond  Ch.  J.  Dr. 
Ikntley  v.  Bifhop  of  Ely.-~— And  the  Court  was  unanimoufly  of  the  fame  opiniot. ;  for  the  appor* 
tionment  being  general  Auft  be  applied  to  him  in  his  political  capacity,  which  never  dying  in  fu/1^ 
fitioB  of  lawi  the apportionncui  muH Juvt the iaju  duration.    Ibid^  riu 


t^^  iiitit  land  be  given  t9  a  corporation  aggregate  they  have  a  But  of  coc- 
4be  without  naming  of  fucceflbrs,  becaufe  this  body  to  whom  ^^'^^IJ^ 
the  grant  is  made  never  dies  as  dean  and  chapter  or  fuch  like,  of  many 

Co.Litt.  04.  b.1  there  is  « 

wlien  the  head  and  body  both  are  capable,  as  in  the  Cafe  of  Dean  and  Chapter,  and  when  one  is  onl^ 
ppabie,  at  in  the  Cafe  •f  Abbot  or  Prior  and  Covent.     Co.  Litt.  94.  b. 

[4v  If  grant  be  made  to  the  church  of  fuch  a  place  it  fhall  be  a  Fit«h- 
fee  in  the  parfon  and  his  fucccffors.  1 1  H.  4.  84.  b.]  Jrfr"f.« 

S.'C:ScS.f. 
by  Thim. — • — Br.  Eftates,  pi.  49.  citfes  S.  t, 

[5.  tf  land  be  given  to  afoIecorporatioKi  as  to  a  bifhop,  parfon, 
'ficarot  fach  like  in  frankabmigne  without  naming  the  fucceflbrs, 
yetafeepafies  by  it^  becaufe  it  had  been  Jo  allowed  in  fuch  ancient 
grants,    Co.  Litt.  94.  b. 

(6.  If  land  be  given  to  an  abbot  infranialnwigny  it  is  a  fee  with-  •  in  this 
6ut  the  word  fucceflbrs.  •  2  H.  6-  36.]  -  ^"^'I'yfs 

pages,  and' 
iio  fuch  point  there,  but  fecms  xnliprintied  {%)  for  ilo  H.  6.  36.  b.  per  N^wcon. 

[7i  If  the  father  infects  thefon  infee^  and  after  the  fon  fays  to  F^^'*- 

the  f other  y  ^  As  fully  as  you  have  given  this  to  me^  vouchfafe  to  take  ^^i^^i^^^ 

it  back  to  jou^  \  upon  which  the  father  enters  into  the  land,  it  s,  c/ 
fcems  no  eftate  in  fee  fhall  pafe  by  it  to  the  father  for  want  of  the 
word  heirs.     Contra  39  AfT.  pi.   12.  adjudged.     But  quaere.] 

[8.  If  eftate  \vl  remainder  be  limited  to  the  ri^ht  heirs  of  J,  S.  Co-  !-»«•   . 

it  is  a  fee,  though  he  does  not  fay  {5f  hareaibus  fuis*     20  H.  ptr  bei^^' 

6.  36.  b.]  plurally 

limited  it 
inclildei  a  fee-iimple,  and  yet  it  rcfteth  but  in  one  by  purchafe. 

9.  Land  given  to  a  mayor  and  conumnahy  is  a  fee -fimplr,  and  Br-  Eftates, 
the  rcafon  is,  Becaufe  they  are  perpetual,  and  if  the  edate  is  not  ^^J  h  jTi^ 

limited  thev  (hall  take  according   to  their  continuance.     Per  Roil. 

Doderidge  j.  Poph.  164.  cites  ii  H.  4.  11  H.  7.  and  27  H.  8.     R«p-  s:®- 

S.  *.  by 

•  Ddderidge  }.  citet  *  xo  H.  7.  12.  *  Thit  feema  mifprinled  for  1 1, 

!©•  If  parfony  patron^  and  ordinary  grant  aJi  annuity  in  fee^ 
and  d'i  not  fay  for  the  parfon  and  bis  jucceffors^  there  his  fucceflbr 
fhall  not  be  charged,  for  it  charges  only  the  parfon,  and  not  tlife 
glebe  nor  the  land*  Per  Frowick.  Ch.  J.  Br.  Grants,  pi.  56. 
cites  21  H.  7.  I. 

1 1 .  But  contrary  where  a  man  is  fetfed  in  fee  of  land  grants  a 
rent'charge  out  of  the  land  in  fee  ^  this  is  fufficient  without  faying^ 
That  it  is  grantt^d  for  him  and  his  heirs,  for  thefe  are  things  per- 
fonal,  otherwife  vi^here  it  charges  the  land)  for  the  land  is  real 
and  durable,  but  the  perfon  of  a  man  is  mortal.  Br.  Grant% 
p  •  56.  cites  2  H.  4.  13.  and  21  H.  7-  i.     ' 

12.  A    ' 


238  ttt&tt 

Jenk.  209.  i2»  A  gift  t$  thi  King  enurcs  to  his  fucccflbrs  ;  for  in  rcfpcfl 
tci!.  Litt!  of  ^*^'s  pditick  capacity  he  cannot  die;  and  the  word  (King) 
9.  b.  ad        includes  all  his  fucceiHon.     6  Rep.  27.  a.  Trin.  43  Eliz. 

fincfli.  S.  P. 

if  it  be  by  deed  iuroUcd. 

Co.  Litt.  14,  If  two  jotntenanis  are  in  fee  and  the  one  r chafes  to  the  othtr 

l^y  •       -all  his  right  J  and  does  not  Jay  to  have  and  to  hold  to  him  and  his  heirs^ 

yet  this  releafe  gives  fee-fimple.     Co.  Reading  on  the  Statute  of 

Fines  7.  Le6^.  5.  cites  19  H.  6. 
Co,  Litt.  15,  But  if  two  coparceners  are<  and  the  one  rdeafes  to  the  other 

^*  ^  *      ^^  ^^^  '■'g^^  an  eftate  of  fee-fimple  (hall  not  pafs  by  this  releafe. 

Ibid. 
And.  45.  ^1.  1 6.  \f  baron  and  feme  and  a  third  perfon  an  jointenants  infitj 
Cafc^Hm*  ^^^  ^^^^  third  perfon  releafes  to  the  baron  all  his  right,  without  jaf- 
10  Eliz.  '  i^g  fo  have  and  to  hold  to  him  and  his  heirs^  yet  the  baron  has  fce- 
s.  P.  »d-  fiitiple,  and  the  feme  (hall  take  nothing  by  this  releafe,  as  has 
judjcdac-  ^jggj^  adjudged,  and  yet  it  ihall  enure  by  mitter  Teftate.  Ibid, 
thflugh  there  citcs  tfcot  s  Cafe. 

are  no  words 

•f  enlargement. Rendl.   n^.  pi.   ijj.    Efcoft's   CaJc,  S.  C.  adjudged  that  the  baron  ftill 

bflve  the  moiety  which  the  third  perfon  had,  and  the  feme  has  nothing  theicof,  and  the  b«iron  hai 

lee-ftmple  therein  though  the  third  perfon  did  not  releafe  to  him  and  his  heirs. D.  26?.  a.  b.  pi. 

34.  S.  P.  and  feems  to  be  S.  C.  but  llaces  it,  that  it  was  a  purchafe  made  to  the  baron  and  feme,  and 
to  the  heirs  of  the  baion  and  the  third  perfon  ;  held  accordingly  ;  but  if  the  releafe  had  been  totke 
feme  there  ought  to  have  been  the  words  (her  heirs),  becaufe  (he  had  only  an  eftate  for  life  in  join- 
ttire  with  her  hufband.-— In  this  Cafe  it  enures  by  way  of  mitter  I'cilate,  and  not  by  the  way  of 
enlargement  of  the  elUte, 'becaufe  he  had  a  fee-fimple  before,  and  fo  needs  no  words  of  inheriiaiKe. 
CIo.  Litt«  273.  b. 


(M)    [Eftate  in  Fee  by  Deed.] 
By  what  Words* 


[Heirs.3 


♦Rr.tftatey,  [|.  TF  eftate  be  made  to  tivo^Jf  haredibus  without  fayingytt/x  it  is 

$*C?"and"  "^^  ^"y  *^'^>  ^'^'  °"^7  ^'^^  ^^^^^  ^^^  ^^^  uncertainty  whcthet 

aiH.  6. 17.  he  intends  the  heirs  of  both  or  one  of  them,  or  of  a  ftrangcr. 
i^«:pi.     •  '9  H.  6.  73.  b.  20  H.  ,.  -,6]  35.  b.] 

4.  cites  the  fame  Cafes  and  S.  P.  accordingly  ;  but  it  was  faid  by  fome  that  in  adcvifc  thofe  wffdt 
saalce  a  lee  {irapie,  though  otherwife  in  a  dccJ  of  feoflfinent ;  for  ihe  one  ihall  be  taken  by  intend- 
mentf   but  not    the  other. — — Filih.   Feoffment,   pi.  %.    cites  S.  C.    and  20  H.  6,  55.— Br. 

Eliiitcs,  pi.  7?.  cftcs  22  H.  6.  15. Co.  Litt.  8.  b.  S   P. S.  P.  by  Anderfon  Ch.  J.  i  Rfp- 

Sc.  a.. — ^But  it  is  fald  if  land  be  given  to  one  man  ct  haereJibusi  omitting  fuis,  th-t  notwiihftaniifl^ 
a  fee-fimple  pailcs.     Co.  Litt.  S.  b. 


*  The  war- 
rant V  uci- 
ther  B.akes 
nor  limits. 
tlie  eiiaic. 
He.  fiil^test 


([2.  Thtfame  law  (hAl  be  though  a  claufc  of  warranty  ^^con- 
tained in  the  deed  to  them  is'  htsrcdiius  fuis^  for  the  warranty  can- 
not enlarge  the  eftate,  nor  docs  it  fuiiiciently  (hew  the  intent  of 
the  grant.  *  19  H.  6.  74.  20  H.  6.  35. 1).} 


1^ 
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^.cltesS.  C.  and  aa  H.  6.  t?.^— Fitxh.  Feoffments,  pi.  S. cites  S.  C— S.  P.  Br.  Grants,  pi.  169. 

cites  21 H.  6.  15. Br.  N.  C.  pi.  156.  cites  21  E.  4.  16.  perGcnney. Br.  Eftates,  pi.  4.  cites 

20  H.  6.  j^ S.  P.  by  Anderfon  Ch.  J.  1  Rep.  85.  a.  that  his  intent  ought  to  be  declared  by 

vwirdfi  certain  and  coafonant  to  the  law. 

•  [3.  If  a  man  gives  in  tally  referving  rent  to  him  and  his  heirsy  Br.  Eftates, 
this  is  an  eftate  in  fee  in  the  rent.     7  H.  6.  4.  J  ^^h'^6  ^''** 

S.  P.  in  GafcoigEe»8  Cafe. 

f4.  But  otherwife  it  is  if  rent  be  referved  to  him  and  his  heirs  ^'  Eftatts, 
ufon  kafefor  life^  for  there  this  is  but  for  the  life  of  leffec.  7  H.  fy^X^''^^ 
6. 3.  b.  J  S.  P.  in 

Gjfcoi^Ac^s  Cafe. 

5.  If  the  king  he  feifcdinfeiy  and  grants  the  land  to  J.  N,  fo  'The  large 
long  as  it  ought  to  be  in  his  hafidsj  he  Ihall  not  ouft  the  ♦  grantee,  /g^anto") 
for  he  has  fee-fimple  -,  per  Gafcoine  quaere  inde.  Br.  Kftates,  pi.  a»dfo  mif- 

]  2.  cites  8  H.  4.  I  J,  printed. 

6.  If  a  man  gives  lands  to  a  man  and  his  heir  in  thefmgular 
number  he  has  but  an  eftate  for  life  ;  for  his  heir  cannot  take  a 
fee-fimple  by  defcent,  becaufe  he  is  but  one,  and  therefore  in 
that  cafe  his  heir  fhall  take  nothing,     Co.  Litt.  8.  b. 

7.  Alfo  obfervable  is  this  conjunftive  (et)  for  if  a  man  give 
lands  to  one,  to  have  and  to  hold  to  him  or  his  heirs^  he  has  but 
an  eftate  for  life  for  the  uncertainty.     Co.  Litt.  S\  b. 

8.  If  the  limitation  be,  that  after  the  death  of  the  father  the 
lands  fliall  go  to  the  eldeft  fon  and  to  the  heirs  of  the  father,  the 
fon  has  a  fee-fimple.     Co.  Litt.  220.  b. 

9  In  frankalmoigney  exchangey  frank  ^marriage  or  devife  by 
willy  the  word  (heirs)  is  not  neceflary  y  but  eftates  of  inheritance, 
which  are  otherwife  conveyed,  require  the  word  heirs*  Jcnk. 
196.  pi.  2. 

(M  2)     In  Fee  by  Deed  notwithftanding  Words 

of  l>iminution. 


I.  A  GIVES  land  to  B.  and  his  heirs,  yj  Z?;:^  ^y  %  S,  has 
'*^*  heirs  cf  his  body  the  donee  has  fee.  2  And.  138.  cites  13 
H.  7.  II.  21  H.  6.  f.  37.  II  Aff".  p.  8.  and  there  it  is  faid  if 
land  be  given  to  B.  and  his  heirsyi  long  as  J,  S.  or  his  heirs  may 
enjcy  the  manor  of  D,  thofe  words  (fo  long)  are  utterly  vain  and 
idle,  and  do  not  abridge  the  eftate. 

2.  If  land  be  given  to  B.  and  his  heirs  during  the  life  of  f,  5, 
oxfar years^  thofe  words  (for  life)  or  (for  years)  are  vain  words 
\i livery  be  made;  for  then  B.  has  fee.  2  And.  138.  cites  1 1  H. 
8.  Br.  title  Eftates,  11  Affl  2r.  39..  39  K.  3.  f.  25.  among 
which  fome  hold  that  it  is  not  fee,  but  if  it  be  fee,  the  words 
(for  life)  and  (for  years)  are  vain  worJs  and  do  not  limit  the 
eftate* 

3-  A. 
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But  where        g.  A.  ctifeofis  B.  to  thc'  ufc  of  J.  S.  in  tailj  and  after  to  ih^ 

ta^*  to*A^"'  ^fi  ^f^^^  *'"'^  '^'^  ^fJ'  *•  '^'*  '^  *  ^^^-  ^  ^"^'  '37»  ^3*-  ^'^^ 
ufc  of  A.      it  as  agreed  in  Ld.  Berkley's  Cafe,  and  9  H.  6.  23.  %$. 

ioT  life,  re- 
mainder to  B.  and  the  heirs  male  of  his  body*  with  power  of  revocation  as  Co  the  eftate  of  B.  oalfi 
there  being  another  remainder  in  tail,  and  A.  reciting  the  fettiement  to  be  to  B.  and  his  hein  malef 
omitting  (of  his  body)  revolies  and  limits  new  afes  to  B.  and  his  heirs  male»  with  provifo  for  pay- 
ment of  1500!.  by  B.  to  A. 's  executors  &^c.  but  the  date  of  thc  ftrft  deed  and  parties  are  rtcited  riglit  t 
adjudged  a  good  levocatioa  and  appbintment  of  a  new  eftate  tail  by  his  direding  the  faid  eftate  in  the 
faid  deed  to  be  to  the  ufe  of  B.  and  his  hein  male,  which  faid  eftate  was  an  eftate  uil.  3  Lev. 
ftij.  Thn.  1  Jac.  2.  C.  B.  Gilmore  y.  Harris. — ^Affir^id  in  B.  R.  S^kinn.^324«  S.  C. 

[  240  ]  4.  If  feoffment  be  made  to  one  and  his  heirs,  donee  et  quonjque 
J.  S,  flyallpay  t6  the  feoffee  or  his  heirs  lOOO  A  J.  S.  before  any  pay- 
ment made,  dies^  the  reofFee  and  his  heirs  (hall  retain  the  land 
abiqlute  for  ever ;  per  omnes  in  Prandiis  apud  Hofpitium  Jufti- 
ciariorum  in  Fleet-fireet.     D.  3CO.  b.  pi.  39.  Pafch.  i  Eliz. 

5,  A  man  may  have  an  eftate  in  fee  determinable^  but  not  by  the 
a£t  and  confent  of  the  parties  without  arty  entry  for  condition  broke 
or  title  dfcfeafible  ;  as  if  a  villein  be  tenant  in  tail,  and  the  lord 
enters  on  the  land  ice,  the  lord  and  his  heirs  (hall  enjoy  the  land 
(b  long  as  the  villein  has  ifibe,  and  then  his  eft<ite  determines ) 
fo  he  that  recovers  rent  againft  tenant  in  tar),  which  he  holds  in 
tail ;  or  that  tenant  in  tail  of  land  be  attaint  of  treafon  the  King 
has  fee  of  the  eftate  tail,  determinable  on  death  without  ii;*ue,  and 
has  no  greater  eftate  >  but  thefe  laft  mentioned  eftates  are  od 
made  by  the  firft  creation  of  the  eftatcs,  but  by  matter  happening  af» 
Ur  by  other  means^  as  appears  by  them*  2  And.  139.  Hill.  41  £liz» 


(O  2)     Fee  or  Franktenement.     In  whom* 

if.  fe.  Roll 

(N)  is  car-  |.  '^OTE,  that  if  a  man  makes  a  kafefor  eight  years  upon  coM- 
ID^vift  ***'  dition,  that  if  the  l^r  does  not  pay  20/.  within  two  years 

(L.  a)  and  »^*^  enfuing  that  the  lejfee  have  fee ;  the  termor  cannot  be  im- 
^O)  is  car-  pleaded  by  praecipe  quod  reddat,  before  that  the  Icflbr  hath  failed 
D^ifc  *"'  ^^  payment,  for  he  hath  only  a  term,  and  no  freehold  before. 
(.M.a)  ^^'  Feoffment  de  Terre,  pi.  71.  cites  12  E.  2. 

2.  Where  a  vicar  holds  lands  annexed  to  his  vicarage  the  frank- 
tenement  of  it  is  in  the  parfon.  Br.  tftates,  pi.  68.  P.  12 1.  3* 
and  Fitzh.  Brief  256, 

3.  But  writ  ofintrufon  was  brought  againjl  a  vicar  without  thc 
pailbn,  and  well,  he  prayed  aid  of  the  patron  and  ordinary,  and 
had  it,  zud  fo  it  feems  that  the  vicar  hasfranktenenuntTLStht^* 
fon  has,  and  fo  it  appears  clfewhcre,  Br.  Eflates,  pi.  58.  cites 
4  K.  2.  8.  Fitzh*  Brief  704^ 

4.  In  affife  it  was  found  by  verdi<El  that  A.  defendant  infeofftL 
B.  in  fee,  and  made  defeafance  by  indenture,  that  if  B,  he/dwitb^ 
out  interruption  by  15  ytars  that  the  deed/hall  bfe  itsforce^  and  if 
not  that  itjland  in  force,  and  that  after  the  feoffor  gf^anted  the  ra^ 
verfton  to  the  plaintiff  in  fie  upon  condition,  that  if  he  came  back 
from  beyond  fca,  that  be  (h^l  re-givc  in  tail^  aod  that. the /r/f 


{ioffu  attarmdy  and  after  the  fecond  feoffee  infeofTed  the  plaintifT, 
and  the  opinion  of  the  Cour(  was  againll  the  plaintiff;  the  reafon 
fccms  to  be,  inafmuch  as  S.  had  fee-Jimple  till  he  had  enjoyed  by  i^ 
years  without  interruption^  a  ltd  then  the  grant  and  attornment  is 
(lot  good,  for  the  fee-fimple  was  not  reveled  in  the  Jirji  feoffor* 
Br.ConditionF,  pi.  123.  cites  45  Aff.  4.  lo. 

5.  Where  one  has  a  right  of  nomination  to  a  pnajierjhip  (fa  coU 
Uge^  the  fee  or  fra nktenement  or  reverfion  is  not,  or  ever  was,  in 
him  who  makes  the  collation,  but  reils  in  the  houfe  \  quod  nota. 
Br.  Wafte,  pi.  17.  cites  ai  H.  6.  2. 

6.  A  man  made  a  feoffment  before  the Jiatute  ^/"executing  ofufei  And  the 
U  the  ufe  of  himfelf  for  life^  the  remainder  to  tV.  in  taily  the  re-  J^JJi^^*"*. 
mainder  to  the  right  heirs  of  the  feoffor  i  l\\Q  feoffor  died;  and  ff^.  man  givci    , 
died  without  iffue  the  right  heir  of  the  feoffor  within  age  \  he  Ihall  »"  »»^  ^*»« 
be  in  ward,  for  the  fee  defccnded  ;  for  the  ufe  of  tHe  fee-fimple  [^^hc°tght 
was  never  out  of  the  feoffor.     Br.  Garde,  pi.   93.   cites  pi.  heirs  of  the 
32  H.  8.  <*®n'^'»  *^* 

''  *  fee  is  not 

W  of  him.  Ibid. Contra  where  a  man  makes  a  feoffment  in  fee  upon  *  condition  to  re-enfeoflf 

him,  and  the  feoffee  givci  to  the  feoffor  for  lifei  the  remainder  over  in  tail,  the  remainder  to  the 
Ti^t  heirs  of  the  feoffor  ;  for  there  the  fee  and  the  ufe  of  it  was  out  of  the  (eof^ri  aqd  therefore  jn 
fucb  cafe  be  has  a  remainder^  and  not  a  reverflon.     Ibid. 

7«  Leafe  for  Ufe  on  condition  to  have  fee^  the  fee  is  not  ii^ 
abeyance,  but  in  the  feoffee  till  the  condition  performed ;  true  it 
is,  that  Littleton  doubts  of  it  in  cafe  of  a  leafe  for  years,  that  the 
remainder  may  be  limited  on  condition  precedent,  and  the  fee  (hall 
continue  in  the  firft  feoffor  till  the  condition  performed ;  arg, 
Litt.  R.  225.  cites  PI.  C.  [23.  a.  &c.  Trin.  3  \L.  6.]  Colthirft  v. 
Ecjufliin. 

8.  Some  fay  xh^xp^rfon  or  prebendary  have  not  the  fce-fimplc 
in  thetnfelves  alone.     F.  N.  B.  60.  (R) 

9.  J,  S.  devifed  to  A.  till  B.  his  fon  and  hcirjha^l  be  22,  and  2  T.e.  if. 
ifh,  die  before  without  heir  of  his  body^  then  the  l^nd  to  remain  \'^'\^^ 
over\  the  fee-fimple  defcends  and  remains  to  B.  the  heir  of  the  (bisfs.C.-l 
teftator;  unlcfe  he  dies  before  2Z.     3  Le.  65.  pi.  96.  Mich.  19  ifthede- 
m-L.  C.  B.  H.nde  v.  Lyon.  ;^;\-^« 

and  heir  till 
A.  is  ?t,  and  after  A.  is  22  to  \,  and  his  heirs,  and  if  A.  dies  before  ^l^  &c.  the  fee  is  vcfled  in  A. 
?nd  B.  had  only  ancftate  tor  years  till  A.  be  22.  2  Mod.  289.  Hill,  z^  &30  Car.  2.  B.  R.  Tay- 
lor v.  Biddolph. S-  P.  that  the  heirfhall  have  the  fee  in  the  interim.'  1  Le.  101.  pi.  130.  Pafch. 

30  Elii.  B,  R.  Gates  v.  HolJywcU. 

10.  If  a  nioni  or  per/on  attainted  he  a  diffciflbr,  the  freehold  i$( 
in  him,  and  not  in  the  Queen,  until  office  found ;  agreed  ;  arg. 
Goldlb.  29.  pi.  4.  Mich.  28  &  29  Eliz. 

11.  If  A.  niAkcs  feoffment  to  the  ufe  of  himfelf  for  J^o  years^  and 
limits  no  other  cftates;  the  fee  is  in  the  feoffees.  D.  iii.  b.  pi. 
46.  marg.  fays  it  was  fo  held  by  Popham  and  Anderfon,  Mich. 

Sj.  &  35  Eliz.  in  Cur.  Ward,  in  the  argument  of  the  Earl  of 
edford's  Cafe. 

U.  A«  levies  a  (jne^  and  declare  the  uj^s  to  B^  in  fee y  if  A. 

doe^ 
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does  not  pay  B.  los.  at  fuch  a  time  ;  it  was  held  by  the  three 
Chief  Judges  that  the  fee  is  in  B.  till  the  money  is  paid.  Roll.  R. 
114.  pi.  57.  Mich.  12  Jac.  in  Cam.  Stellata,  Day  v.  Hungatt. 

13.  A.  makes  2l  feoffment  in  fee  to  the  ufe  of  himfelf for  itfe\  the 
fce-iimple  remains  in  ihe  feoffees,  for  otherwife  he  Inall  not  have 
eftate  for  life  according  to  his  intention  ;  but  if  the  ufe  be  limited 
to  himfelf  in  tail  it  is  otherwife,  for  both  eftates  may  ftand  to- 
gether in  him;  per  Noy  at  the  Moot  in  the  Hall.  D.  11 1. 
marg.  pi.  46h cites  Mich.  19  Jac. 

14.  Feofftneyit  of  10  acres  to  the  ufe  of  J.  S.  for  life,  remainder 
of  10  acres  in  fee  to  J.  D.  The  fee  of  the  10  acres  is  in  the 
feoffor  till  ele^ton\  arg.  Litt.  R.  255,  256.  Pafch.  5  Car. 

15.  Remainder  to  A.  or  B,  which  Jhall  firfl  have  ijfue\  in  the 
mean  time  the  fee  is  in  the  feoffor  \  arg.  Litt.  R.  256.  Pafch.  5 
Car.  C.  B. 

,  16.  Feoffment  of  tenant  in  iail^  the  fee  paffes  to  the  feoffee  dc- 

fcendible  from  him  to  his  ifi'ue,  and  whereof  the  wife  of  feofllee 
{hall  have  dower,  and  the  meaning  of  Littleton  S.  650.  is, 
that  feoffee  has  eftate  only  for  life  of  tenant  in  tail,  but  in  the 
mean  time  the  fee  paffes  as  in  cafe  of  exchange.  Cites  9  E.  4.  ?2. 
8  H.  6.  23.  and  in  cafe  of  the  grant  of  a  rcverfton.  24  E.  3.  28. 
13  H.  7.  10.  21  H.  7.  41.  &c.  Cro.  C.  429.  pi.  19.  Mich.  11 
Caf.  in  Cam.  Scacc.  in  Cafe  of  Stone  v.  Newman. 

17,  There  are  many  commons  by  cujiom^  the  inheritance  of 
which  is  in  m*bodyy  and  yet  the  Iand$  are  charged  with  them  \ 

Eer  Scroggs  Ch.  J.  and  faid,  he  would  fein  know  where  this  in«. 
eritance  of  a  copyhold  common  is,  and  admitted  that  it  was 
r  242  ]  cuflomary.  2  Show.  78.  pi,  62.  Trin.  31  Car.  2.  B.  R.  Hinkes 
V.  Clarke. 

18.  A  feifed  in  kt  gives  power  to  his  executors  to  fell  his  land^ 
&c.  and  to  pay  the  money  or  furplus  to  his  heirs ;  till  that  power 
is  executed  the  old  fee  defcends  to  the  heir ;  and  when  it  is  exe- 
cuted then  arifes  a  trufl  in  the  money  in  lieu  of  that  in  fhe  land 
which  is  now  fold,  and  turned  into  money  ;  per  Pratt  Ch.  J.  9 
Mod.  190.  in  Cjife  of  Ropet  v.  Radcliff. 


(O.  3)     Fee.     In  whom. 
Or  New  fee  gained.     By  what  Ad. 

I«  TF  tenant  in  tail  recovers  advowfon  by  writ  of  right  of  aiwfOh 
fry^y  yet  he  JhaU  hold  it  in  tail  5  andf  yet  tenant  in  ail  cannot 
have  writ  of  right,  but  quare  impedit.     Br.  Judgment,  pi.  137* 
cites  Fitzh.  Brief  713.  [Mich.  4  E.  3.  48.] 

2.  In  affife  it  was  faid,  that  \i  termor  lojes  inpracipi  quod  red- 
daty  and  after  reverfes  the  judgment  by  error  in  procefs^  by  this  he 
has  gained  the  frankt^/iement,  Quaerej  for  this  iecms  to- be  only 
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by  conclufion  againft  the  defendant  in  writ  of  error.  Br.  Eftates, 
pi.  56.  cites  16  Air.  16.. 

■  3.  Where  the  tenant  fays^  that  the  King  granted  to  hint  fir  life 
tht  reverjion  to  the  King^  and  prays  aid  of  the  King^  he  fhall  have 
it;  for  othcrwifc  it  is  error  ;  for  there  if  the  tenant  had fee-fimple 
hefoTi^  the  King  by  this  had  gained  the  reverfion  and  the  fee  5  con- 
tra where  one  pleads  it  who  is  not  tenant  3  note  the  diverfity.  Br. 
Error,  pi.  41.  cites  8  H.  4.  14. 

4.  In  aftion  of  wa/ie  agalnjl  tenant  of  the  fee-Jimple  who  pleads 
no  wajle  done^  and  it  h  found  for  him  by  which  the  plaintiff  is 
barred,  yet  by  this  judgment  the  plaintiff  has  gained  the  land  by  con-^ 
cktfan^  viz.  the  fee-fimple.  And  in  quid  juris  clamat,  if  the  te- 
nant claims  the  fee  whtch  is  found  againft  him,  the  plaintiff  may 
enter,  and  yet  the  judgment  is  not  th^t  the  plaintiff  ihall  recover 
the  land.     Br.  Judgment,  p\,  132.  cites  36  H.  6.  29. 

5.  In  trefpafs  it  was  fai4  by  Hufley  Ch.  J.  that  where  termor 
for  years  holds  over  his  term^  there  an  eftate  in  fee-fimple  is  con- 
feflea  in  him  by  matter  in  law,  and  it  is  doubtful  to  the  lay  gents 
if  he  be  feifed  in  fee  or  not,  and  the  law  intends  him  to  be  in 
fee-fimple,  becaufe  he  holds  in  by  tort ;  but  it  is  doubtful  if  he 
Ic  difTeifor  or  not ;  it  feems  to  me  that  he  is  not,  for  trefpafs 
does  not  lie  againfl  him  before  regrefs  of  the  leflbr,  as  trefpafs 
does  not  lie  againft  diffeifor  before  regrefs,  but  the  Icflee  con-» 
tinues  by  the  firft  entry,  and  therefore  it  feems  this  is  the  rea-* 
fonthat  writ  of  entry  ad  terminum  qui  praeteriitlies  againft  fuch 
termor  who  holds  over  his  term,  for  it  is  praecipe  quod  reddat^ 
which  does  not  lie  but  againft  tenant  of  the  franktenement.  Br. 
llfiates,  pi.  46.  cites  22  £•  4.  38. 

6.  If  baron  feifed  injure  uxoris  makes  a  feoffment  upon  condition  and 
re-enters  by  the  condition,  he  is  feifed  in  jure  uxoris  again.  Br« 
Feoffment  al'  Ufes,  pi.  23.  cites  5  H.  7,  5.  per  Brian. 

7.  Tenant  in  tail  difcontinued  in  fee  and  re-took  an  ejlate  infee^ 
^nd  after  made  feoffnient  upon  condition  and  died ;  the  heir  entered 
for  the  condition  broken  ;  he  is  feifed  in  tail  by  remitter  by  the  beft 
opinion,  by  reafon  of  his  nonage.     Contra  if  he  had  been  of  full  C    243  J 
age,  for  then  he  (hould  be  feifed  in  fee  by  the  re-entry.     Br, 

Mates,  pi.  58.  cites  8  H.  7.  7. 

8.  If  the  haron  makes  leafefor  life  of  his  wife's  land  he  devefteth 
his  own  eftate  which  he  hath  in  her  right,  and  the  inheritance  of 
his  wife;  and  at  the  fame  time  vefteth  a  new  reverflon  in  fee  in 
himfelf.    Co.  Litt.  297.  b. 

9.  Leffee  for  years  makes  a  leafefor  years.  The  Icafe  for  years 
determines.  He  (hall  not  be  in  of  his  old  eftate.  Per  Bridgman 
Cb.  J.  Cart.  66.  Pafch.  18  Car.  2.  C.  B. 

10.  But  if  leflec  for  years  makes  a  leafe  at  xvill,  and  le/fee  at 
will  is  oufted,  leffee  for  years  may  mair.tain  ejeSlment^  which  is 
in  nature  of  an  aftion  of  trefpafs.  Per  Bridgman  Ch.  J.  Cart.  66. 
cites  9  H.  7.  Otherwife  if  leffee  for  years  m^kes  a  Jeafc  for  vears^ 
ao4  k%  4s  Qufte<j*  ibid- 

(O.4I 
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(O.  4)     Fee  or  Freehold  ;  In  whom. 
In  Confideration  of  Law. 

I,     A    PJRSONof  a  church  mzy  tzke  kzlty^  but  not  homaget 
"^  &  ex  hoc  dcclaratur,  that  he  has  not  fee-fimple  to  all 

iotents.  Br.  Encumbent,  pi.  19.  cites  Temp.  E.  i. 
•Thls-is  2.  See  Tit.  Brief  in  Fitzh.  *  255.  in  vthich  \he  franitenemetti 

Sub" Cafe  "  *^'^^^'*  a p/irfon  and  vicar^  and  vicar  who  was  impleaded Jhall 
uatpi.7C4.  ^^^^  aid  of  the  fatron -and  ordinary.  Ibid.  704.  Br.  Encumbent,^ 

pi.  16.  cites  4  t.  3.  8. 
Parfooofa        j.  Bijhop^  dcan  Tiixi  prebendary  have  fee,  but  contra  of  a  Z^- 
wi^^^rU  fi^  5  for  there  the  fee  is  in  abeyance.    Br.  Confirnuiioii)  pi.  17^ 
Ac  fcc-fim^  cites  5  E.  4. 105. 

pie,  as  a 

btihop  &c.  ha<ff  Ar.  Aid  del  Roy,  pi.  9^.  cites 43  AiT.  i^. 


5m.^:"  (Qw)    Eftate  Tail  or  Fee, 

ricd  to  tit.  ,         \ 

J^^^J  By  wha  Words, 

[By  Deed.] 

[i.  tF  a  gift  be  to  A.  haben£  to  him  and  his  heirs  rf  hit  vM  b^ 
-■*  gotten^  this  is  an  eftate  tail  in  A.     18  E.  i.  Libro  ParKa*^ 

mentorum  26.  between  John  de  SanSio  Johanne  and  ff^illiam  de 

Valentia  adjudged  by  admittance.] 
And.  309-         [2.  So  if  gift  be  to  one  and  the  heirs  of  the  body  of  Jane  S.  Ar- 
Sl:..^'^'       gotten^  this  is  an  eftate  tail  and  not  a  fee.     i  Rep.  140.  b.  Ch^ 

Dil:on  ▼•       *,  .   f ,    />  /•  1  r      •n' 

Train,  S.C.    Utgh  S  Cafe.} 

— Poph.  70. 

S.  C. Co.  Litt.  26.  b.  fays,  that  fince  Littleton  wrote  fuch  eftate  has  been  adjudged  an  clbte 

iail>  and  that  the  word  (begotten]  (hall  be  neceflarily  intended  begotten  by  the  donee. 

r  244  ]  3*  Ii^  ^'^^  i'lue  was  taken  whether  land  was  entaiied  or  noti^ 
-  and  the  tenant  (hewed  deed,^  which  willed,  Sciant  pncTeDtes  quod 
^go  R.  de  J.  dedi  &c.  Richardo  filio  meg.  totam  ierram  meam  iic» 
iabend*  &c.  libere  V  qutete  de  mei^  haredibus  fuis  ft  heeredts  ie 
carnefua  habuerii^  ^  ftnullos  d^  carne  fua  habuerit  r^v^r^tf/ ^« 
terra  ad  me  vet  hand*  meos  fine  omni  contradidione  &c.  reddeod' 
&c.  &  ego  ic  haered'  mei  debemus  warrantizare  didam  terram 
eidem  Rich.  ^  hare^fuisfi  fuos  de  carnefua  habuerit  contra  omnes 
iiomines  &c.  And  per  delk.  this  word  (Ji).  in  the  deed  makes 
the  decree  to  haye  fee-fimple  if  he  has  heirs  of  his  bodj»  as  ke 
has  in  fa£l,  therefore  he  has  fee-fimple  -,  but  per  Perfey  he  has  iioC» 
%vx  a  uil  9  (or  t}ie  reverfion  is  referved  co  tl;ie  dono)C»  and  the 
7  clavfe 


« 

^daiife  of  Warranty  is jlutrvanty  and  after  it  was  a4iju<iged  a  tail^ 
hj  which  the  plaintiir  recovered  feifin  of  the  land,  and  damages. 
Br.  Tail  and.  Dones  &c.  pi.  21.  cites  37  Aflf.  15. 

4.  Eftate  tail  may  be  limited  io  continue  for  three  defcents  \  per 
Daniel  and  Walmfley.     Cro,  J.  62-  cites  39  Aff. 

J.  If  land  be  giv«n  to  a  feme  fif  uhi  iaredi  deeorperefuo  fcf  uni  S^-  '^^  ^ 
bareJi  i^us  baredis^  and  fo  oVcr,  this  is  heitfaer  uU  nor  ftte.  iit«^*37  ac 
a  And.  138.  cites  39  AiT.  33.  agreed.  £t-45*.s.Pj. 

6«  A  gift  to  a  man  IcJanguiHifm  is  a  fee-fimple;  but  gift  to  tittieton 
•I  man  h,  fendfd  fu»  is  a  fee  tait^  and  this  ih  antlent  grafts  i  but  1^^*''^^ 
JBrooke  lajs> Qusre  at  this  day  if  the  word  heirs  be  wanting.  Br.  Uo? toa^  ' 
Tail  and  Dones^  pl«  ai.  cites  37  AiT.  pL  45.  m^n&exii* 

tibus  de  cor^ 
poR  ftio  legltiibti  procreitls,  or  femini  fuo,  he  hta  but  an  cfUts  fi>r  lifct  for  tkat  there  ar«  wantii;^ 
ivords  of  inheritance.  Co.  Utt.  20.  b.— — Df  a  man'^ii^ea  landa  ani  ttaementt  to  a  nan  ft  atUlbui 
vdfnllhtt  dt  cvrportfmo^  to  a  man  and  to  hit  feed*  or  to  the  iflue  and  children  of  hia  bod^f  he 
.bit  but  an  eftate  fer  tile;  fer  thou|htbeAat*  ptevides,  thatvpluntas.dQoaioris  feciutdum  formain  in 
china  dooi  fui  manlfefte  eipreflam  jle  oetero  obfenpetuff  yet  that  will  and  intent  mpft  agree  with  the 
ruluof  the  lav.  Co.  Litt.  lo.  b.— --In  xnakin^  an  elbue  tail  upon  a  deed  there  ought  to  be  ^ 
^void  heirs ;  becaufe  it  is  not  otherwife  a  fee  conditional  before  Weftm.  i.  at  common  lafv»  and  there* 
iuct  Sbelly't  Cafe  and  Co,  Litt.  ihew  that  prolibui,  or  fanguini,  or  femini»  flxall  not  make  ellate 
tail,  becattfe  it  was  not  fee  cenditianal  at  cemmon  law  ;  per  Rlchardfon  Ch«  J.  iii  dellTdriiiE  tW 
ctiaiaoef  the  Court.    Litt.  Rep.  346*  Mich.  6  Car.  C.  B. 

7*  A  grant  was  nrade  by  A.  to  the  i^  of  himfelf  mtd  M.  bis 
wife  for  tifoy  without  impeacbnu^t  of  wafie^  and  of  the  right  heirs 
(iflhefaid  A.  and  his  ajfigns  aifer  bis  and  MJs  aeceeffe\  and  if  it 
baffen  that  tbefaid  A.  dies  without  ijfue  of  bis  body  begotten^  then 
the /aid  lands  to  remain  to  C.  his  brother ^  and  the  right  heirs  ^fbis 
ioijf  begotten^  and  their  bein  and  ajf^ns.  The  juftiees  beU  toat  a 
•good  dSate  tail  was  Irmiced  to  C.  in  ufe  after  the  deatli  of  A.  and 
M.  3  Le*  5.  pi.  tjs  t  £li9&.  C.  B«  Canon's  Cafe. 

1  if. a  man  in  the  premises  .^rj  iani  to  another  e^tbo  bnf-s  '^trViAsi^ 
tf  his  body  habendum  to  him  and  his  hnrs^for  overi  it  has  been  held  |;,f(75^^ 
that  he  has  eftate  tail  and  a  fee-fimpie  eapeAant.    Co.  Litt.  *  a  i .  edd^  that 

a.  C.)  /  if  he  dies 

-*•  without 

htinof  his  body,  or  ihe  like,  that  the  land  dull  r^tertto  die  doncrr,  tKen  the  habendum  fliall,  by  the 
aathority  of  divers  books,  be  conftnied  upoti  the  whifle  deed  to  be  a  limitation  or  declaration  what 
heut  are  meant  ip  the  preaiffet  to  inherit,  aad  that  i&<ach  «aie  iht  if  vei&o  is  ia  ilie  donor.  Co* 
LitL  fti.  a.— -*5  Mod.  16%*  Arg.  citts  3.  Q. 

Q.  If  a  man  makes  a  ebarterof  feoffment  ^f  an  acre  of  Urid  to  A.  *  1^o"«  R«F« 
eniibis  beirs\  aniane^her  $iodofthefanu  acre  to  A,  and  the  ^^^Vi^  ^|^j^^^' 
his  bodjs  onddeUnnri feifin  according  to  the  form  and  effcR  of  both  deeasj  Dodcridge 
in  this  cafe  be  cuinnot  take  a  fee-fimple  only,  as  fome  hold,  for  that  Jrfj)^^!^ 
livery  was  mude  i^^ccording  to  the.deed  in  uil,  as  well  as  to  the  ■^«*'*"«^3* 
charter  in  fee^  neither  tan  the  livery  enttre  only  t6  the  died  of  ef- 
tate tail  with  a  fee^fimple  expectant,  for  that  livery  was  made  as 
well  upon  the  deed  in  fee-fimple  as  the  deed  in  tail.    Therefore  ^  245   J 
others  hold  that  In  that  cfe  it  fhall  enute  by  mcietiesj  that  isj  to 
Inve  an  ^ais  tail  in  the  one  motet)  wtb  the  fie-ftmph  -expe€iant^ 
tttod  a  fto^fhnpU  in  the  otSer  moiety  i  and  fo  the  Uvery  (ball  wo£k 
imniedtatriy  Aii)oai>oth  deeds.  Co«  Litt*  a  i .  a. 

Vol.  X.  T  lO.  If 


1^45  ^ttate. 

•  •  •  *  -  •  . 

If  land  be  ioj  If  ah  alien  is  made,  denizen^  and  land  is  given  t$  him  imd  his 

ba™r?and  ^^''^^^  remainder  overy  this  is  a  good  cftate  tail  to  him,  becaufe  lie 
his  hein.and  con  have  HO  Other  heir  but  lineal,  he  cannot  have  collateftd ;  Arg^ 

if  he  die         3Bdlft.  195. 

without  if- 

foe  rvmalAder  over,  ihir  ^s  jrpid>*  for    it   is  ^  limiUtFon  upon  11  fee  to  defeat  and  defnvd  tht  kid 

^f  htt  efcheit ;  per  HoUCb.  J.^i  Mod.  5S.— — S.  C,  frP.  Per  Holt,  that  fuch  limitatioa b  ttiM, 

4pd  yet  the  land  cannot ^defcehd  on  any'  other  bat  tbellTue  of  the  baftard.    Wmt't  Rep.  7!.  in  Cala 

of  Idle  ▼.  Cook. 

•  •  "  • 

And  per  "I  r<  A  copyhold  ^'ds  Jurrendired  to  A.  for  life,  renoiainder  U  & 

S^' wor*d  ^'  ^^  ^'^  Vinf^for  lifsy  and  their  bars  and  ajftgns^  and  for  default  of 
afn^ns  (hews  fuch  iflue  remainder^  ^^W  it  was  held  an  eftate  in  fee  by  all  the 
thatitwaa  Court»- except  Gould  J.  who  held  it  a  fee  tail,  ii  Mod.  57. 
Sgl    .' Pafch.4Aiin.B.  R.Idtev..Coolu 

libit  eftate, 

which  18  contrary  to  an  eftate  tail,  for  that  h  rcftraincd  by  the  ftatute.     Ibid.— ^-^Wma's  Iff. 

79.  S.  C.  ft  S.  P.  per  Holt. — Itwaa  objected  that  the  ^-ord  (affigns)  imports  a  fee  fimpICt 

becaufe  an  eftate  tail  is  not  aflignable,  and  that  the  fubfequent  wOrd  ftiall  not  contnnil  the  czpcfii 
limitation  <  to  which  Gould  anfwered,  that  the  erprcttion  of  (affigns)  does  not  anfwer  tlie  f«sis 
of  the  limitation,  for  a  man's  aflignsare  included  in  him(elf,  aW  implied  in  the  limitation  to  the  fur* 
renderees  before,  and  that  the  fame  word  (afli^ns)  it  to  be  fotmd  in  Cannon  Is  Cafe,  3^  Ler.  ;.  and  yet 
that  wai  adjudged  but  an  eftate  tail ;  but  Holt  Ch.  J.  in  anfwento.  this  fatd  tbattlre  word  (adBgMJ 
isToid,  as  being  implied  and  included  in  the  donee  himfelf,  tc  expreflio  eorum  qu«  &c.  faid  that  ^t 
rule  muft  be- intended  w^ere  tTie  fentence  is  on^  inttre.fpiitcncc,  "but  ftUi.thofe^words  which  as  to  that 
fcntence  are  furplufage  an^  Toid>  may notwithftandin^  influence  the  fubfcqucDt  fentence.  Wms'sRep. 

72.  80.  in  S.  C. —2  Salic.  620.  611.  pi.   3.  S.  C  agreed  accordingly  by  three  Jufticts;  klc 

Could  J.  contra!  ••.'''• 


.*< 


.  \i.  A  gtint  to  A,  and  his  heirs  lawfully  hegotUn  n  a  fee,  bat 
tOijLandbh  heirs  of  him  is  a  tail  ;  per  Holt  Gh.  J.  and  Gould  J. 
But  FoweR  «J.  faid^  that  he  could  fee  no  differcRce,  aad  he  thou^ 
they  had  gone  too  far  aheady  in  matters  of  intcdi, .  which  mack 
the  law  fi».  uncertain;  .1^  Mod.  57,  58.  pL  34I  Pafch.  4  Ann. 
B.  R.  in  Cafe  of  idle  vii.\poQk. 

.  .1.3.. .The  Court'co^ieivsd,.  tbat.if  a  rent  de,  nnm hcgrmstedhs 
tail  without  any  rernainder  over^  and  the  tenant  in  tail  fibers  a  rr- 
cavery  thereof;  this  recovery^,  though  it  will  turn  the  eflateuil 
into  .a  fee,  yet-thc  fame  will  pajTs  but  a  determinabU  fee^  which  muft 
•n4«n>the  death  of  thet^naivttn  rail  without  iflue  9  for  the  gran- 
tor never  agreed  to  charge  the  lund  any  further  with  the  rent,  and 
it  ^ypuld  be  a^  wrong  to.the 4»erte(iant  to  burden  his  eflate  with  the 
rent*  for  any  longer  tinie.'  ^^'l^^y^ms>^%  R€^p.  "430.  Hitt.  1^33.  i« 
Cafc'of  ChapUnv.  Chaplin,  qite^^aLiItvi^,  1>55..^  ". 


4  \ 

V 

•  -  ;« 


(R)     Eftate  Tail.    By  what"  Words. 
:     .  [By  Iked.'] 

S.  C.  ci*ed  {]|.  TF*a  man  makes  a  feofTment  to  theufe  of  J:  S.. and  Us  ijfoi 
Arg.Raym.  1  male jf  his  -hodyy  this  is  not  any  cftate  uil  for  defiinlt  of  the 

Browni.i^a,  word  heirs.    Mich.  i6*  B.  between  JSr^t(i/.tfjii/ AVcrW  per  Cor- 
153.  s.  c.   though  it  be  ^  w^jr  ofufe.}    .  .     . 


[2.  As  if  a  man  makes  feoffment  in  ktto  the  ufe  rfafii  in  tally  Browoi. 
ihe  remaindir  to  J>  S.  and  J»  D*  and  the  heirs  mali  of  their  todieSy  g^^'  J^^-^^ 
undfwdefaubtffucb  ijfue  of  either  oftheniy  to  the  ufe  ofthefurvi-  deed  an  im- 
tr«*  of  them  having  iffue  maUyand  to  the  iJfue  male  of  fuch  ijfm  maky  plication 
and  for  want  of  fuch  iffue  male  of  their  bodies^  the  remainder  to  an-  J^^^j^^J* 
^iber  \  by  this  gift  J.  S.  and  J.  D*  have  feveral  inheritances,  and  no  lefs  thereaie 
^s  remainder  in  tail  is  raifed  by  the  wprdjs  after  for  want  of  the  «pt  word^. 
word  heirs ;  for  by  way  of  ufe  an  eftate  tail  cannot  be  raifed  with-  JHf^ ^/**'' 
out  the  word  heirs*    Mich.  16  Ja.  B.  R.  adjudged  in  a  formedon  wiU;  for  ihit 
ttpon  a  fpecial  verdifl  between  Nevel  and  NevelA  i«  only  •  s»tt 

to  a  man  and 
hisiflae,  andisooly  to  both  J.  S.  and  J.  D.  for  lifct  and  feftril  Inlieritancet. 

t 

\ 

3.  A  xmxifeifed  in  fee  leafed  for  life^  referring  the  reverfion  to  him  Br.  Tail  an* 
end  bis  heirs  of  his  body,  and  after  the  death  of  the  tenant  for  life  he  P^^^f!!'/*' 
eotered,  and  died,  and  his  imie  brought  formedon  upon  this  mat-  c.  and  fays  it 
tcr  J  and  the  opinion  was,  that  this  refervation  cannot  make  a  tail.  ft«nd«indub. 
Br.  Eftates,  pi.  14.  cities  14  H.  4.  31.  and  the  like  matter  42  E. 

3-  5- 

4.  If  land  be  given  to  grandfather  and  to  the  heirs  begotten  of  the 

^  of  the  father  (where  there  are  grandfather,  father  and  Ton) 
this  IS  a  good  uiL     Br/  Tail  and  Dones  &c.  pi.  10.  cites  12  H, 

4-  ^  2.  per  Horton, 

5.  And  if  land  b^  given  to  J,  N,  and  to  his  heirs  of  the  body  of 
his  feme  begotten^  Vfhich  feme  is  dead  at  the  time  of  the  gifty  yet 
d)is  is  a  good  tail.     Ibid*  Per  Thirne  and  Norton. 

6.  ^W  if  land  be  given  to  baron  and  to  his  heirs  which  hejhall 
beget  of  the  body  ofhisfcmcy  this  is  fpecial  tai(^  and  the  fecond  feme 
ftall  not  be  endowed.     Ibid. 

7.  But  if  land  be  given  by  deed  to  J.  'i.etfi  contingat  ipfumobire  '^^]^^  »fj 
fine  he^rede  de  corpore  fuoy  quod  tunc  revert  at  to  the  donor  and  his  mitedw 
hcits,  without  any-  habendum  in  the  deed,  and  Uvery  of  f elfin  is  the  donees 
made  according  to  the  deed,  as  ought  to  be  intended,  in  this  cafe  J?*  ^^^  *<*• 
the  donee  has  an  eftate  in  tail,  notwithftanding  that  it  was  not  ^^^"ds*  tf  A« 
given  to  him  and  his  heirs  for  theftatute  of  Weilminfieris  quod  dies  without 
voluntas donatoris  &c.     Perk.  S.   iny  iffujthen 

'  -^  to  B.  this 

Bakes  an  e^te  tail ;  per  Powell  ].  Wms'i  Rep.  ^7.  in  Cafe  of  Bamp6eld  ▼.  Popham,  cite» 
^eTk.  S.  17  ^.^  •  But  it  hfaid  in  a  note  that  of  this  Ld.  Keeper  doubted,  and  refers  to  Vaugh. 
159.  and  the  Cafe  of  Fiiher  v.  Wigg  contra.  But  his  LordOiip  held  that  where  by  deed  an  eftate  is 
^Ten  in  thtprcmilTes  to  one  and  his  h«irs,  and  if  he  dies  viUhouc  ilTue  &c.  the  words  are  fufficient 
to  reftrain  the  former  words,  and  turn  the  fee  inioan  entail,  but  will  not  of  themfelves  create  an  eftate 

ttil.    Wms*s  Rep.  57.  at  tlie  bottom. In  Cafe  of  lot  a  v.   Cook  itwas  obje£led,  that>aa 

<;^te  oil  might  arife  b^^  implication,  and  this  Cafe  being  cited  to  prove  it  Holt  Ch.  J.  faid,  that  he 
agreed  this  Cife  to  be  law,  for  the  Tt'or^xorr^x^r^,  which  in  the  principal  cafe  they  are  not;  but 
toat  ao  limiution  of  an  eftate  by  implication  fliall  controul  a  precedent  limitation  that  is  ezprefs. 
Waif's  Rep.  78.  and  he  faid  that  this  was  agreed  Cro.  C.  567.  and  Jo.  342.  Seagoody.  Hone. 

8.  Land  was  given  by  A.  and  others  to  Cfor  his  lifcy  remain-  I-«v.  an, 
ier  to  B,  (who  was  heir  apparent  to  C.)  ^ prlmogenito  filio  &  ^'n'sCaft* 
bared*  mafcut  of  the  faid  B,  to  be  begotten,  ^fic  de  primogenlto  filio  ^SaviUa7, 
^  harede  maftulo  Ipfius  B,  de  corpore  fuo  procreand'  In  prlmogenlt*  *•  ^' 
fiium  fcf  bdred'  mafcut  de  corpore  fuo  procreand'  et  fro  dejfe^u 

T  a  talis 
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talis  exifus  remanere  inde  U  D.  theTaid  £bn  of  tbe  aforefaid  A. 
et  prinwgenito/UU  ipjius  D.  with  remainders  over  in  lilce  numner  as 
are  limited  to  B.  &c.  and  then  limits  a  remainder  t$  the  ffeirs  maU 
efthe  body  if  the  faiiD.  and  A.  tbe  fatberj  U  be  begeit^n  }  it  was 
agreed  per  Cur.  that  D.  had  eftate  tail  in  remainder  aifler  the 
death  of  his  father  in  the  one  moietj,  and  the  father  had  eftate  tail 
in  the  other  meieiy^  and  that  a  fine  widi  proclamations  might  bar  his 

£  247  ]  moiety ;  and  adjudged  aecordin^y,  and  the  Ccmrt  held  that  die 
words  primegeniiefme  inprimegenitum^umbfc.  were  veid  words. 
And.  264.  pi.  271.  Trin.  3a  £liz.  bmye  v.  Chown,  alias,  Cot* 
.     tWi:^C»fe-  [ 

9.  If  land  be  given  to  a  man  anda  woman  unmarried^  and  the  heirt 
tf  their  two  bodies  \  for  the  apparent  poffibility  to  marry  they  have 
an  eftace  tail  in  them  prefently.    Co.  Litt.  20.  b. 

s.  p.  Br.  lo.  Lands  given  to  tbe  hufband  of  A,  and  the  wife  ofB*  and  to 

»^f  *i!^r  *^  ^"''^  e^/iwr  bodies^  they  have  prefently  an  eftate  tail  in  rc- 

citci''i5  H.  {pc€t  of  poffibility.     Co.  Littao.  b. 

t.  10.—— 

S.  p.  B».  Eftatet,  pi.  as.  cites  15  H.  f.  to.  Per  FineuxCh.  J.  aod  Rede  J. 

ti.  If  z  feme  file  do  enfeoff  a  married  man  cauia  matrimonii 
prselocuti^  it  is  good  for  the  poi&bility.    Co.  Litt.  20*  b. 

1 2.  If  lands  be  given  to  the  hufband  and  tbe  wifij  and  to  tbe  beirs 
of  the  body  of  the  furvivor^  the  gift  is  good,  and  the  furvivor  (halt 
have  an  eftate  in  tail  general ;  but  the  eftate  tail  vefteth  not  til) 
he  be  a  furvivor,  and  hereby  it  appears,  that  a  gift  made  to  a  man 
and  to  the  beirs  of  his  body,  is  as'good  as  to  bis  heirs  of  his  body. 
Co.  Lict.  26.  a. 

13.  If  the  lUng  by  his  letters  patents  gives  laudc  or  tenements 
to  a  man  and  his  heirs  males  the/grant  is  void  \  for  that  the  King  is 
deceived  in  his  grant,  inafmuch  as  there  can  be  no  fuch  inhcrit* 
ance  of  lands  or  tenements  as  the  King  intended  to  giant.  Co* 
Litt.  27.  a. 

14.  But  if  the  King  for  reward  of  fervice  grants  armories  or 
arms  to  aman  and  to  his  heirs  males,  without  (aying  (of  the  body) 
this  is  good.    Co.  Litt.  ^7.  a. 

•  15.  A.  feiied  in  fee  makes  %  feoffment  in  fee  to  the  ufe  ofbim-- 

f elf  for  life^  remainder  to  his  fin  B^  and  his  heirs^  zndfar  default  tf 
fuch  iffue  remainder  to  the  right  heirs  of  A,  and  the  queftion  was, 
whether  B.  had  an  eftate  tail  or  fee  ?  And  it  was  adjudged  in 
C.  B.  that  B.  had  but  an  eftate  tail ;  and  after  argument  at  bar. 
Holt  Ch.  J.  was  of  the  fame  opinion  ;  for  the  intent  is  apparent, 
and  the  words  which  conveyed  the  eftate  in  fee,  arc  qualified  by 
the  fubfequept  words,  and  converted  into  an  eftate  tail.  lA 
Raym*  Rep.  101.  Mich.  8  W.  3.  C.  B.  Lee  v.  Brace. 

16.  After  a  limitation  in  a  marriage  fettlement  to  the  firft  and 
other  fons  of  that  marriage  in  tail  male  fucceffively  followed  a 
remainder  to  the  daughter  and  daughters  of  that  marriage,  andtbebein 
'of  their  bodies^  till  they  jhall  out  of  the  rents,  iffues  and  profits  heeoe 
raiftd  jooo  L  and  sifccr  fuch  fum  raifed  then  to  tbe  beirs-of  tbe  b^Jt^ 
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{^y  Z).  remainder  over.  Per  Cowpcr  C.  this  is  but  in  nature 
of  afecurity  for  the  3000  L  that  the  daughters  hsLving  fuffered  a 
ncsveryj  and  barred  the  eftate  taril,  and  remainders  at  law, 
yet  after  the  3000  1.  raifed,  they  are  but  at  truftees  for  thofe 
nremaifukr.  Ch*  Free.  ^35>  pl«  284.  T/in.  1716.  Stanhope  v. 
Thacker. 

17.  Limitation  to  A.  for  life  without  impeachment  of  wafte  in  10  Mod. 
marriage  articles,  then  to  the  u/i  of  the  heirs  male  of  the  body  of'A,  436.  S.  C. 
t9  be  hegotteuy  and  to  the  heirs  male  of  the  body  offuch  heirs  male.  The  ^jJ^^'^J" 
firft  words  (heirs  male)*  are  only  a  defcription  qfthe  peribns  who  and^£Brm«d 
are  to  tkke,  viz.  the  firft  and  other  fons,  and  the  fubfequent  words  in  the  Houfc 
denote  what  eftate  they  were  to  take,  viz.  to  the  heirs  male  of  g^  J'^J'*^ 
^r  bodies.     MS.  Tab.  Feb.  5th,  1719.  Trevor  v.  Trevor.       ^\xo  391. 

S.  e.  decreed 
ndaffinncd accord tiigl7.-—**o  Mod.  i6i.  10167.  S.  C.in  theHoufcof  I^rdstndaflSrmccf,^— Wms|i 
JUp.  6ii.  10634.  p].  x8a.  S.  C.  decreed  in  Chancery,  and  affirmed  iu  the  Houfe  of  Lords;  Tays  that  it 
waigready  debated  in  the  Houfe  of  Lords  by  Ld.  Chancellor  and  Ld.  Nottinghaitf  for  the  decree,  and 
Lords  Trevor  and  Harcourt  againft  it,  but  that  at  length  it  vas  affirmed  without  any  diviiion. 

« 

18.  A.byarticles  on  marriage  with  M.  covenanted /d/^/fZ?A7n//j  t  ^4^  ] 
/•  the  ufe  of  himfelffpr  lifey  fans  wafte  remainder  to  truftees  ^c.  to 

prefirve  bfc,  remainder  to  M.  for  a  jointure^  remainder  to  the  firfi 
&f.y0ff  of  the  marriage,  remainder  to  the  heirs  male  of  his  body  by 
M,  itmainder  to  the  heirs  male  of  his  body  by  any  other  wife,  re- 
mainder t§  the  heirs  of  his  body  by  M.  remainder  to  the  right  heirs 
of  A,  provided  that  if  A*  Jhould  die  without  iffue  male  by  M.  and 
there  Jbould  be  a  daughter^  fuch  daughter  Jhould  have  3000/.  to  be 
fecured  on  fome  part  of  the  ejiate.  There  was  iffue  E.  a  daughter, 
butnofon.  M.  died.  A.  married  S.  and  having  before  fufFered 
a  common  recovery,  and  fettled  the  premiiTes  on  S.  and  the  firft 
&c.  fon  of  that  marriage  in  tail  male,  and  in  the  deed  offettlement  on 
his Jecond  marriage  took  notice  of  the  3000  /•  portion  to  be  fecured  for 
£>  his  daughter  of  the  firft  marriage^  and  by  the  fame  deed  con- 
vtyed  part  of  the  premiffes  to  truftees  for  99  years  to  raife  the 
iame,  and  100  1.  maintenance  in  the  mean  time;  and  this  was 
declared  to  be  in  fatisfadlion  of  all  monies  fhe  was  intitled 
to  by  the  firft  marriage  articles.  It  was  refolved  in  th^  Ex- 
chequer that  E.  was  barred  by  this  recovery,  and  that  though  a 
Unutatim  by  articles  to  the  heirs  male  of  the  marriage  after  an  exprefs 
eflatefor  life  to  the  hujband^  Jhall  be  taken  to  mean  a  remainder  to  the 
frfi  &c.jSny  yet  it  does  not  follow  that  Juch  a  limitation  to  the  heirs  of 
tie  body  muft  be  equivalent  to  a  remainder  limited  to  daughters^  efpe- 
cially  where  they  were  poftponed  to  the  limitation  to  the  heirs 
male  of  the  body  of  A>  by  any  other  wife,  and  where  an  exprefs 
pecuniary  provifion  was  made  for  daughters  by  the  firft  wife* 
t  Wmi^$  Rep.  535,  Trin.  1729.    Powell  v.  Price. 
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(S)     TaU. 
Of  what  Tilings  an  Eftatc  Tall  may  be. 

Ferfonii       [i.  A  N  cftatc  tail  cannot  be  of  a  Urm.  xo  Rep.  87;  £w;/«'i 

«d.    MS.  Tab.  Dee.  3d  1736.    Stratton  t.  Ptin. 

PJ.  C.  I.  b.  [2.  Grant  of  a  thing  wliich  does  not  concern  lands  or  tenement^ 

Cif"^"'*  wr  ixircifeabfi  in  lands  or  tenements,  cannot  be  entailed  within 

Co.Litt.  20.  the  ftatute  de  donis  cpnditionalibus.  7  Rep.  33.  b.  Nevirs  Cafe*] 
a.  S.  P. 

7  Rep.  35.  [j.  An  annuity  cannot  be  entailed  within  the  ftatute,  becaufe 
\n^l~  ''  is  perfonaL  7  Rep.  33.  b.  Nevil's  Cafe.     Cora.  ManxelTs  Caje 

Co.  Lilt.  20.    2.  b.J 
a.  S.  P.  Eor 

it  charges  my  perfon  only,  and  concerns  no  land,  nor  favours  of  the  realty. 

9 

/  '■'^"  ■>  [4.  A  dignity  as  earlj  baron  &c.  may  be  entailed  within  the 
^Foi.  853.^  ftatute,  for  though  it  be  inherent  to  the  blood,  yet  for  the  rooft 
If  the  Kin  P^^^  '^^^  ^^  made  of  fome  place,  fcilicet,  county  or  honour, 
creates  a  '  clty  or  vil),  and  fo  concerns  landy  and  he  ftsall  pay  relief.  7  Rep. 
baroact  to     33,  b.  NeviPs  Cafe  rcfolved  by  all  the  jufticcs.] 

liim  his 

heirs  males  of  his  body  ifliiing,  but  does  not  fay  of  any  place*  He  hu  not  an  eftate  tail  but  a  fee 
fimple  conditionril,  which  (hall  be  forfeited  for  felony;  but  if  he  creates  him  of  a  place  he  bai 
*  ellate  txii  withia  the  ftatute  of  W.  1.  12  Rep.  8  r.  Pafch.  9  Jac.  Refolred  by  the  two  Cb.  Jufticcs* 
and  Ch.  Baron,  and  the  Attorney  and  Solicitor  GeneraU-'^-*-^— Co.  Lite.  20.  a.  S.  P. . 

[*249  ] 

[5,  An  eftate  tail  may  be  of  offices  concerning  franktenement.'} 

Co.  Litt  f  6.  Ji  an  eftate  tail  may  of  the  office  oi  ferjeanty  in  the  church 

•f  keeper  of  ?^Nicbol,  for  the  office  is  arifmg  out  of  the  foil.   i8  E.  3.  27. 
the  church     7  Rep.  33  b.  NeviFs  Cafe.'] 
tf  Lincoln^  and  that  a  formedon  was  brought  on  that  gift  of  the  office  by  the  ifliie  in  tail. 

[7.  The  office  ofjleward^  receiver^  or  bailiff  of  a  menory  may 
be  entailed  within  the  ftatute,  becaufe  it  concerns  l^nd.  7  Rep* 
33.  b.  NcviPs  Cafe.'} 

(8.  No  eftate  tail  may  be  of  a  copyhold  by  the  ftatute  dc  donis 
y,  for  the  inconvenience,  that  then  it  Should  not  be  docked  by 
fine  or  recovery.  3  Rep.  Heyden*s  Cafe  8.  b.  Curia.  9  Rep> 
105.  adjudged  between  Thornton  and  Lucas.  Mich.  15  Ja.  B.  R. 
agreed  per  Cur.  upon  evidence  at  Bar  between  Lee  and  BrstvMm 
Dubitatur  H.  6  Ja.  B.  between  Raynes  and  PoweUy  Mich* 
2  Car.  B.  between  Royden  and  Nelfon^  upon  fpecial  verdi£^  in 
action  of  trefpafs  adjudgedvby  three  judges,  againft  the  opinion 
of  Yelverton,  upon  argument  by  the  Court,  which  intratur  Tr. 
j8  Ja.  Rot.  1951.  Co.  Litt.  60.] 
[9,  But  if  the  cujlom  of  a  manor  warrants  eflate  tail  ofcofyklds^ 


and  remainders  have  been  limited  over  by  the  cudom  and  evj^jed 
4ue9rdingfyy  then  the  cuftooi  co-operating  with  the  ftatute  will 
make  this  an  eftate  tail  within  the  ftatute,  3  Rep«  8.  b.  Hayd$H*9 
Cafi.  Mich.  15  Ja.  B.  R.  between  Lee  and  Brown^  upon  evidence 
at  the  bar  t^  court  fcemed  fo  to  incline,  and  in  their  dire£tions 
to  the  jury  admitted  it;  for  they  dire6led  the  jury  to  inquire  if 
there  was  anv  foch  cuftom  that  creates  it  fo  ;  for  as  the  cuftom 
created  it|  fo  it  maybe  docked  by  cuftom.  Tr.  29  £1.  between 
Hill amlUpcbtiry  cites  Co.  Litt.  60.  b.] 

•  10,  H.  poflcffed  of  a  term  devifed  it  4o  M.  end  Ah  wife^  and  E.  ^'j^:  *i^* 
bhfm^for  their  lives ^  and  afier  to  H.  and  his  fon^  and  the  heirs  *     s.-Il. 
male  (fhis  body.  The  wife  and  E.  entred  and  dieG.  H.fold  his  in^  S.  C.  cited 
ierefl  of  the  term  and  bad  ijfue  J.  and  died ;  it  was  the  opinion  of  jj|/  ^^  ^^ 
the  jufticcs  that  J.  had  no  right  to  the  leafe,  and  Walmfley  faid  J^fohrX^ 
that  J.  cannot  claim  as  heir  male,  for  that  it  is  not  good  to  coxf-  is  R«p. 
vcy  the  intereft  of  a  term  to  him.     Referred  out  of  Chancery  to  *7'  ^* 
Andcrfon  and  Walmfley,     Cro.  E.  143.  pi,  ii.Trin.  31  Lliz. 
Hi^gins  V.  Mills. 

11.  The  word  (tenements)  is  the  only  word  which  the  ftatute 

of  Wcftm.  2.  that  created  eftates  tail,  ufeth,  and  it  includes  not  •■  .  ► 
only  all  corporate  inheritances^  which  are  or  may  be  holden,  but 
aifo  all  inheritances  ijfuing  out  of  zny  of  thofe  inheritances,  or  con- 
cerning or  annexed  to,  or  exercijeable  within  thefame^  though  they 
lie  n§t  in  tenure^  therefore  all  thefe,  without  queftion,  may  be 
intailed  5  as  rents^  ejloversy  commonsy  or  other  profits  whatfoever  * 
granted  out  ofland^  or  u[esy  (ffices^  dignities^  which  concern  landsy 
or  certain  places  may  be  entailed  within  the  faid  ftatute,  becaufe  ai/> 
thefe  favour  of  the  realty.  Co.  Litt.^  19.  b»  20.  a. 

12.  But  if  the  grants  be  of  an  inheritance  meerly  perfonat,  or 
to  be  exerciied  about  chattels,  and  is  not  iiTuing  out  of  land,  or 
concerning  any  land,  or  fome  certain  place,  Aich  inheritances 
caimotbe  intailed,  becau(e  they  (avour  nothing  of  the  realty.  Co. 
Litt.  20.  a, 

13.  The  writ  of  af&fe  was  de  libero  tenemento,  and  made  his 
plaint  of  the  four thi part  of  the  ofEcc  offerjeant  cfthe  Common  Place^ . 
and  the  writ  adjudged  good,  and  feeing  that  a  man  hath  a  free- 
hold liberum  tenementum  in  it,  by  con^quent  it  may  be  intailed.  Z  ^5^  1 
Co.  Litt.  2o*  a. 

14.  The  office  of*  marfhal  of  England  was  entailed.  Co.  Litt.   *  7  Rgp; 
20.  a.  and  in  marg.  citei  5  E.  4. 3.  10  E.  4.  16.  The  $!*^p' 

citei  5  E.  4.  3.  a. 

15.  The  office  of  one  of  the  chamberlains  of  the  Estchequer^- 
was  intailed.  Co.  Litt.  20.  a. 

16.  The  office  of  2^  forrejiirfbip  was  intailed.    Co.  Litt.  20.  r-l^cp.  \t^ 
a.  ci«  ,  H.  7.  28.  \^'^^ 

citeri  H.  7.  28.  b. 

17.  Charters  intailed.  Co.  Litt.  ao.  a.  cites-^4H.  7.  10.  f  o  *  ^»'-  Chir- 

*•  4-  56*  b.  ^^  pi  ^^; 

-f  Thi)  U  mirfrintedf  and  ffoulj  Ic  9  £.  4.  jx.  bt  ciies  S.  C. 

T4  81.  The 


•This  Ueif.     18.  The  like  law  is  of  a  writ  of  error.  3  EI12.  Dyer  ♦  VL 

printed,  tod  •  •#  / 

it  feemi  it  (hooU  \/t  1S8.  &.  pi.  S.  Sir  Ralph  Rowl^'i  ^e. 

~Ifamt|^  1^.  If  a  gift  in  tail  be  made  with  warrantjy\rA  the  doiM 

fiMn  ttil     f^^fe^  the  warranty,  this  fliall  not  bind  the  iil'ue  m  tai)^  for  to 
with  war.     all  tbefe  cafes,  and  the  like,  this  flatute  does  extend,    Co.  litt. 

ranty*  tbif     20.  a« 

warranty  if 

^0  int!|ilad»  thcrefeie  a  releafe  aada  by  taaaiit  in  (ail  «f  tlK  wirraiity  ihaU  not  Var  the  iibe«  t^ 

more  than  hit  rcleafc  (hall  bar  the  iflite  to  briog  ao  attuat  upon  a  folfe  verdi^  or  a  writ  of  error 

iipoa  an  anotteoui  jadgmcDt  giTen  againA  ih^  father*  nor  hu  gift  can  har  the  iffue  of  the  deed  that 

freatet  (he  «Aite  tail,  nor  of  any  other  d<ed  neceilary  for  defence  of  the  title.    Co.  titt.  399.  h. 

2Q.  But  if  I  grant  to  a  man,  and  the  heirs  of  his  body,  to  be 

letper  ^fmj  bounds^  or  majfer  of  mj  horfi^  or  to  be  my  fauUonir 

or  ftich  like,  with  a  fee  dberefore,  yet  thefe  cannot  be  intailed 

within  the  faid  ftatute,  for  that  they  be  not  ifluing  out  of  tene* 

ments,  qor  annexed  to,  or  exercifeable  within,  or  concermng 

lands  or  tenements  of  freehold  or  inheritance,  but  concerning 

chattels,  and  favour  nothing  of  the  realty.  Cd.  Litt.  20.  a^ 

An  aanuity      2 1.  And  fo  it  is  if  I  by  my  deed,  for  me  and  my  heirs,  grant 

thmf  ht  nS  ^^  onmtity  to  a  man,  and  the  heirs  of  his  body,  for  that  this 

goodf  Toth.  only  charges  my  peHbn,  and  conoems  no  land,  nor  favours  of 

69.  Hill,     the  realty.    Co.  Litt.  20.  a. 

S  s  Car. 

22.  In  all  thefe  cafes  be  has  a  fa  cmiJithnaU  as  ibej  were  he^ 
foh  thejlatute^  and  the  grantee  by  his  grant  or.  releafe  may  bar 
his  heir,  as  he  might  ha^  done  at  the  common  law,  for  that  in 
thefe  cafes  he  is  not  reltrained  by  the  (kid  ftatute  Co.  Litt, 
20.  a. 

23.  An  ufe  was  intailed.  Co.  Litt«  20.  cites  19  (?.  8.  3« 

24.  Nminatian  to  a  benefice  intailed.  Co.  Litt.  20.  a.  cites 
I  H.  5.  I. 

25.  A  tru/Iofa  term  ingrofs  can  be  no  more  entailed  than  the 
$irm  itfelf,  but  if  he  that  makes  the  intail  has  the  term  inpoini 
^  inter eft^  and  zt  the  fame  time  the  truji  of  tbe  inheritancey  he 
may  entail  the  truft  of  the  term  to  wait  upon  the  inheritance,  and 
this  is  everyday  allowed  in  Chancery,  and  of  which  B.  R.  would 
take  notice,  vent.  194.  Pafch.  24  Car.  2.  B.  R.  Sir  Ralph 
Bovey's  Cafe. 

26.  Afum  of  money  cannot  be  intailed.  2  Vent.  349.  Pafch* 
32  Car.  2.  In  Cane.  Broadhurft  v.  Richardfoa. 

t  ^5'  ]  ^7'  ^^^^  P**^  tfz/r^r  vie  may  be  limited  in  fee  or  in  tail,  and 
ftVrm.  {ball  defcend }  per  Lords  C  mmiflioners*  2  Verm  184.  pi.  1671 
diVt'it't^  Mich.  1690.  Finch  v.  Tucker. 

not,  or  if  it 

he,  it  may  be  barred  by  deed,  funender  or  any  other  cosveyincei  aad  u  not  within 

donift  t  V^^  Lords  Commidiooert.    Baker  v.  Bailey. 


(T)    CTaa.] 


^ftace.  ^51 


(T)    [Tail.]   By  wlikt  Words.  •   ^ 

[By  Deed.] 

[u  jF  a  man  glvts  land  to  one  &r  bandlbus  ie  corporefuo  exe-  Co.  Up. 
*  UfUibusl  the  renmindir  to  imotber  &  baredibus  in  fonna  ^^^  " 

fr^dUJOj  this  is  a  good  tail  in  remainder,  becaufe  that  the  words  s.  P. lif 

mfimupr^tdi^j  refer  to  tbo  eftate  before.  2o  H.  6.  36,  J  >  «^^^  ^et> 

landj  to  A, 
ftrl'ife,  dbe  rtmrnmier  to  B.  ia  Im!,  the  remaiMkr  to  €.  In  forau  predict  this  remrinder  it  Tdi^ 
fenuof^tunty.    Co-- Litt.  lo.  b. 

But  if  the  remainder  bad  been  thus,  viz.  the  remainder  in  eadem  ibriiia»  this  had^  been  a  go«4 
dhte  taiJt  ^caufe  idem  Temper  proximo  antecedent!  relertur.     Co.  Utt.  to,  b. 

[2.  So  if  the  remainder  had  been  limited  to  him  &  bt^reSbus 
fnis  pradiffis.  20  H.  6,  36.] 

[3.  If  gift  be  made  to  one  and  bis  beirsj  batend*  to  bim  and  bis  Br.  Tail* 
beWiy  if  dome  or  bis  beirs  efbis  body  baveijfue  of  tbtir  bodieSy  and  Jf^^^J^, 

ifthejfiuiU  die  toitbout  iffue^  that  the  landjball  revert  to  the  donor,  s.  c.^ 

this  is  an  efiate  tail  in  me  donee,  and  not  a  fee.  35  AfT  14.]  Co.  Litt 

21,  a.  S.  F, 

For  tbie  habendniQ  ikall  b«  oonftnied  upon  the  whole  deed  to  be  a  limiCationt  or  a  declaration  what 
heirs  were  meant  in  the  premiffes  to  inherit,  and  in  chat  cafe  the  reverfioo  is  in  the  donor.  ■  '  ■ 
S.  G.  cited  and  admitttd.  5  Mod.  t6S.  arg.— — -If  J,  grant  lands  to  A.  and  his  heirs,  vt>.  the  hein 
•f  his  bgdyt  it  is  an  eftaie  tail ;  per  Hobart  Ch.  J.  Hob.  17a.  cites  21  H.  6.  7.  and  13  H.  7.  24, 
.■6.  P.  per  Cur.  obiter,  and  faid  that  it  is  a  aeceflary  implication.  2  Salk.  t%\,  Pafch.  4  Ann, 
B.  a.-*— -But  Brownl.  45.  has  a  nota,  that  if  land  be  granted  to  one  and  his  hein  in  the  prenufles« 
bsbendirai  to  him  and  the  hein  of  his  body*  he  fhall  have  the  land  in  tail,  and  the  fee-fimple  after 
tbe  dbteJD  tatl»  ^  when  the  eftut  is  certain  in  the  premiffes  the  habendum  Audi  not,  control  it, 

[4.  If  a  man  gives  to  one  and  bis  beirs  babend*  to  bim  and 
his  beirsy  if  donee  bas  lfflteo{\A%  boSdy  begotten,  and  if  be  dief 
witbo$it  beirs. of  bis  baif  that  the  hnd ^fiail  revert  to  the  donor^  ' 

this  is  a  tail  in  donee.  35  Afl*.  14  adjudged.] 

[5.  If  a  man  givfcs  to  another  and  his  heirs,  bahend^  to  him  Br.  Eftaie^ 


leirs,  with  a  claufi  rf  warranty 

de  earsufuay  this  is  a  tail  though  the  firft  words  purport  a  fee,  --Le-  2ix« 

for  his  intent  appears  by  all  the  deed  conjoined  together  that  he  ^ita^^'n/ 

intended  a  tail.  37  Aff.  15.  adjudged.]  5.  6.  s.p, 

adjudged  a 
|Dod  tail  S.  C.  cited  Bridgm.  2.-^— S.  C.  and  the  Cafe  of  37  Aflf.  15.  cited  by  Beamond, 

Cn>.  £.  526.  Cro.  ].  476,  477.  cites  fame  cafes,  that  a  gift  to  one  and  his  heirs  fi  h.-Kredem 

^cerporc  fuo  habacrit '»  an  cftate  tail  oobr,  becaufe  it  is  one  and  the  fame  icntence ;  but  when  the 
V*oiitation  ii  firft  abfolute,  and  after  the  fimitacion  in  the  habendum  is  to  him  and  the  heirs  of  hit 
bo4y,  and  does  not  limit  the  eftate  over  to  any  other,  that  ftands  well  with  the  firft,  and  both 

Aall  ftand. 5  Mod.  i6<|.  cites  S.  C.  but  cites  it  as  27  AflT.  15. S.  P.  per  Richardfon  Ch.  T. 

Lilt.  Rep.  346.  cites  37  B.  3,  AlSfe  pi.  ijj.  an4'34  ^  H* S-  ^f  ^  Piur*  ohiter„  2  Salk, 

#21.  Paicb.  4  Ann.  B.  R. 

[6.  If  feoffment  be  made  to  A.  and  bis  beirsy  witb  warranty  to  [  2S2  3 

Hm  and  bis  boirsy  and  if  it  happen  that  be  die  without  b$ir  of  bis  5.Mod.a69. 

•^^^^  cuess.q. 


hsJy^  that  then  itjhall  remairi  to  B.  in  fie f  this  is  an  eftate  tail  In 

A.  for  the  limitation  of  the  remainder  explains  what  heirs  of  A. 

are  intended.    M.  5  Ja.  B.  per  Cur.  adjudged  between  fFatt 

and  fFaftfieU.!^  .  .       / 

Vent.  328.        'J.  Land  was  given  to  the  hujband  and  wifi^  (f  uni  bsgnii  di 

5  "^Aff**!©.  ^^h^^^fi*^  legitime  frocreaf  IS  uni  lutredi  ipfius  haredis  tantum^  was 

S?P.  ad«      held  a  good  eilate  uil.  Le.  212,  213.  cites  39  E.  3.  20. 

judged.— 

a  Aad.  13S.  Andcrfen  cited  39  AiT.  3^.  to  be  agreed  that  a  gift  to  a  nao  and  hi»  wife*  le«i^ 

hsDcdi  de  corpore  AiOt  U  uni  hxredi  ipiius  hseredisy  and  fo  over,  U  neither  CUe  nor  fee. 

8.  Gift  to  two  men  and  a  woman^  and  to  the  heirs  of  their  bodies^ 
this  was  ruled  to  be  only  an  eftate  for  life  ;  per  CoIlc  Ch.  J« 
3  Bulft.  108.  cites  44  E.  3.  Fitzh.  tit.  Tail,  pi.  13. 

9.  So  to  a  man  and  two  women  \  and  the  heirs  of  their  bodies  \ 
per  Coke  Ch.  J.  3  Bulft.  ic8.  cites  44  E.  3.  Fitzh.  tit.  Tail, 
pi.  13. 

S.  C.  cited  1 0.  Formedon,  the  deed  was  dedi  &  eoncej/i  to  R.  5.  and  K.  bit 
r'wmiV^'  ty^^,  ana  their  heirs^  and  to  the  other  heirs  of  the  aforefaid  R,  if  the 
Rep.  7«.  heirs  of  the  faid  R,  and  K.  iffuing  die  without  heirs^  and  was  ad« 
in  Cafe  of  judged  a  good  tail ;  for  where  the  perclofe  Jiands  with  the prenojjes^ 
}^tJ'         ^s  here,  then  it  is  well ;  for  he  docs  not  cut  ofF  all  heirs  here, 

but  declares  what  heirs  (hall  'inherit.  Br*  Eftates,  pi.  62.  cites 

5  H.  5.  6. 

11.  But  where  the  perclofe  is  repugnant  to  the  premiJJeSy  as  gift 
in  fee  habendum  for  life^  then  the  perclofe  is  not  good,  but  the  ficc 

#        Hands,  and  the  will  of  the  donor  is  to  be  obfcrved.  Br.  Ibid. 

12.  If  a  man  gives  land  to  A.  B,for  term  de  auter  v/V,  the  re* 
mainder  to  the  heirs  of  his  body  begotten,  yet  he  has  not  but  for  terra 
de  auter  vie  during  the  life  of  cefty  que  vie  ^  per  Loddington ; 
but  it  is  faid,  that  it  is  no(  law.  Br.  Eftates,  pi.  76.  cites  7 
H.  5.  2. 

13.  Gift  jf^  ^  man  and  his  heirs  females  of  his  body  is  a  good  tail 
Br.  Devife,  pi.  5.  cites  9  H.  6.  23. 

14.  Devife  to  A.  for  term  of  his  life,  and  after  his  decea(e/0 
the  men  children  of  his  body^  and  if  the  faid  A.  die  without  anf 
man-child  of  his  body,  then  the  land  (hall  remain  to  another,  this 
is  eftate  to  the  heirs  male  of  his  body.  And.  43.  ilo.  Hill.  ^ 
Eliz.  Anon. 

a  Lev.  213.  15.  A.  makes  a  conveyance  to  the  ufe  of  himfelffor  life^  the  rc- 
judeed^ac.  "^^inder  to  thefirfl  fon^  and  the  heirs  male  of  his  body^  remainder  to 
cordingly  tbefecondjon  and  the  heirs  male  of  his  body^  remainder  to  every  other 
lor  the  heir  male  of  the  body  of  the  faid  //.  and  the  heirs  male  of  the  My  of 

l!^i?n5^f  A'^^  *^''"  ^^'^  **  ^^*y  ^^^^  ^  *"  priority  of  birth,  and  feniority  of 
council  for  age.  Thc  Jtr/f  andfecondfon  die  without  ijfue ;  the  queftion  was, 
the  plaintiff  whether  A.  be  become  tenant  in  tail?   Refolved,  that  he  is  bu|: 

e*ror*i"s  ^^"^'^^  ^^^  '»*^-  Freem.  Rep.  462.  pi.  630.  Trin.  1678.  Lille  v. 
brought  in     Gray. 

Cam.  Scacc. 

where  on  the  fiHl  argument  they  inclined  to  af7:rm  .the  judgment,  bnt  before  any  thing  norc 
Wtf  done  the  writ  abated  by  deaUi  \  aad  that  afierwaidi  a  new  ejcClmeat  was  broughty  but  quid  it-ix. 

vcnsX 


Cftate.  .  t*5^ 

wa!t  ntfc'a.  '  z  Show.  6.  5).  C.  the  Court  (abfenttt  TtrtAlen)  iodioed  to  1m  of;«^ioo  dist 
it  ira«  but  a  teoaAcy  for  iil'e  ;  adjomaiur.  Raym.  278.  S.  C.  argued  by  PoUexfen  foe  tht 

plaicnff'  it)  error  in  Cam.  Scacc.  fed  adjomarar.  Ibid.  302.  S.  C.  argued;. fed  adj4mat«c.«^l bid. 
315.  S.  C.  argued,  but  no  judgment.  PoUeif.  582.  to  592.  S.  C.  argued*  but  fayji  ihii  judg* 

iDcnt  »aa  afiUvied  by  the  opiaion  of  the  greater  part  of  the  judges  and  baroiu.-i»**<-^<r-2  Jo.  1 14. 
Sk  C.  reports  that  it  was  adjudged  in  the  Exchequer  that  it  was  an  eftatc  tail  executed,  and  fo  m 
jodgmcut  gWen  in  B.  R.  was  reverfed.^ — Wms's  Rep.  90.  in'  the  Cafe  of  Legate  ▼.  ShewelL 
Tracy  J.  faid  that  it  appeared  by  the  record  of  this  Cafe  that  the  judgment  of  B.  R.  w«t  affiroud  in 
Cfae  Exchequer  Chastber,  though  the  leports  ditfer  in  the  matter. 


(T.  2)     By  what  Words,  by  Deed,  [  ^53  ] 

By  (Heir)  in  the  Singular  Number. 

I.  jNaffifethe  tcnint  made  bar  as  heir  in  tail,  and  the  deed  Br.TaiUpl, 

•*•  was,  that  the  donor  gave  the  fame  land  io  J,  S.  and  Alice  1''^*** 
his  v:ife^  and  to  one  heir  of  his  body  lawfully  begotten^  and  to  one 
heir  of  the  faid  heir  only  \  and   the  tenant  was  fon  of  the  baron 
and  ieme  donees,  and  the  opinion  of  all  the  jullices  was,  that 
it  was  a  good  tail.  lir.  Eftates,  pi.  38.  cites  30  Afll  20. 

2.  Limitation  of  cftate  to  A.  andfuch  heir  of  her  body  as  Jhallhe  . 
living  at  her  deatb^  with  a  remainder  over^  for  want  of  fuch  ifliie 
is  an  eftate  tail.    2  Vern.  Rep.  324.  pi.  304,  Mich«  1695. 
Richards  v.  Lady  Bergavenny« 

(T.  3)    TaiL      . 
.  By  the  Word  Iflue. 

I,    A     According  to   the   cuftom  of  a  manor  fitrrendered  to  jo.  34a.  pL 
-'*'•  the  ufe  ofB.  and  Cfon  of  B.  and  of  the  longeft  liver  of  *•  S. C.  rc- 
thcm,  and  for  want  of  ifue  of  [the  body  of]  C.  lawfullv  begotten,  [fj^,  J^ 
remainder  to  the  youngeft  fon  of  J.  S.  C.  had  only  an  eftate  for  life,  give  eftatc 
and  no  edate  tail  by  implication^  it  being  by  conveyance,  though  tail  by  im. 
(as  Che  book  is)  it  might  be  perhaps  an  eftate  tail  by  will.  Vaugh.  £^'*^^*^^J 
,a6i.  cites  Cro.  C.  336.  [366.  pi.  4.  Trin.  10  Car.  B.  R.J  Sea-  inganeal" 

good  V.  Hone.  frt(t  eftatc 

•^  before,  but 

it  wai  espfcfled  to  (hew  the  time  of  tht  comauacementof  the  remainder  to  the  youogeft  foa  of  J.  S. 

2.  If  a  gift  be  to  A.  and  his  heirs  if  he  have  iffue  of  his  body^  and  *  S.  P.  tho' 
if  he  die  without  heirs  of  his  body  the,  remainder  to  himfclf  and  J^/aTt"  to 
his  heirs,  this  is  an  eftate  tail ;  for  here  is  an  inheritance  created,  a.  Cl!d  La 
and  it  is  manifeft  he  meant  heirs  of  his  body,  &  voluntas  donato-  beirt,  fi 
ris  in  cbartadoni  fui  manifefte  exprefTa  de  caeteroobfervetur,  and  JJJ^^^^fujj 
this  is  a  neceflary  implication ;  (fo  if  a  *  gift  h^to  A.  ^  haredibus  habueric, 
fuis  ft  baredes  de  came  jua  babuerit  U  ft  nullos  heeredes  de  carnefua  fpr  »t  ought 
habuerit^  remainder  to  the  donor,  is  an  eftatc  taiU  Per  Holt  Ch.  J.  «>^  »*• 

though 


45S 


dteft« 


jaSgti  ofM  dMntgh  liot  given  to  liitn  and  his  bein.  Quxre).  2Saik.6it.iil.3. 
^^^     P«fdi,4Ann.  B.R.inthe2did<JutioninCafeorUkv.CQke. 

tioD  of  the  whole  renriioB  and  tht  wwrantj  eiplaiiis  the  tmU  'Br.  Eftuett  pL  #i.  cites  37  AC  15« 


•     •         tt 


C  254  3      (T.  4)    TaiL  B7  what  Words  ;  B7  Drtd. 

To  the  Ufc  of. 


C10.C.130-  X*  T  ANDS  given  to  baron  and  feme  bahenJT  U  iar§n  andftm 
tw  aMordl  ^  **  ^  ?/"  baron  and  feme  and  the  heirs  c/ their  bodies  h- 

hTjiy /^//^  rcfolved  an  eftate  tail«  Jo.  253.  pi.  3.  Hill.  7  Car.  B.  R« 

Ibid.  ft44«     Jenkins  v.  Yottna;. 

■1.6.  HUL  •*  ® 

7  Car.  B.  R.  MendithT.  }«oes«  S.  P.  00  error  out  of  Welei*  aodjadfiBetitiffimeA ;  for  Aot 
conceived  this  lioiittcion  id  the  ofe  of  the  granteet  and  their  heirs  to  be  a  limitation  of  the  Und  idcu> 
it  beiof  all  to  ope  perfon^  and  i»  as  if  it  had  been  £ud  to  them  and  the  hein  of  their  bodies 

Cro.  c.  2.  But  lands  given  to  J.  S»  for  life  to  the  ufe  of  D.  and  his  beifs 

I^C  &Vp  I'  ^'  ^^  ^"^  ^^  ^^^^  ^^'^'^  ^^^ '  ^^  ^^^'^  ^^^  determines  the 
lieidacGordl  ufe  derived  out  of  it  is  ^one  alfo.  But  when  the  ufe  is  U  tie 
iogiy. fome  party  it  is  only  limitation  of  the  eftate ;  and  to  give  land  U 

Cafe  o?  ^<'Vi  {^AfV  ^0^  is  ail  one ;  and  in  both  cafes  it  is  eftate  tail ;  and 
Meredith  ▼.  fo  a  judgment  in  Wfles  was  affirmed.  Jo.  253.  pi.  3.  Hill.  7  Car. 

^hw  ^*  ^-  ^'  J^n'f «»  ^-  Young. 

jufticet ; 

ior  true  it  it  pM  in  D.  »86.  s  fr  3  Elia.  when  the  cftale  it  limited  to  one  or  two  to  the  oTe  of  eAen 
^d  their  hein,  the  firft  eftate  it  not  enlarged  by  this  Implicatton,  and  the  ufe  cannot  pals  a  ptafu 
fftate.  But  in  the  principal  cafe  here  when  the  grant  and  habendum  convey  the  eftate  and  the  liai* 
tstioB  of  the  ufe  is  to  the  fame  perfon»  this  ftiews  the  intent  of  the  parties  and  is  a  food  limkatian  sf 
the  eftate  i  for  it  is  not  an  ufe  divided  from  the  eftate,  as  where  it  it  Umitod  to  a  ftranger.  Vat  die 
«fe  and  eftate  go  together,  and  fo  it  is  all  one  as  if  the  limiution  had  been  t»  them  and  the  heii»ef 
I  bodies. 

3.  But  when  the  limitation  is  to  two  haiemP  to  them  toiieafr 
of  the  heirs  of  the  todies^  this  is  no  limitation  of  the  ufe,  nor  is 
the  ufe  to  be  executed  by  the  ftatute  ;  but  it  is  a  limitation  efthe 
ejiate  to  them  and  the  hetrs  of  their  bodies j  remainder  to  the  other 
and  the  heirs  of  the  other^  tKat  the  deed  may  beconftnied  accord- 
ing to  the  intent  of  him  that  made  it ;  .per  3  juftices.  Cro.  C. 
^31*  pl«  %!•  Mich.  7  Car.  fi.  R.  in  Cafe  of /enkias  v.  Yoitn^. 


(T-5) 


CiUte;  «;4 


(T.5) 
Wkhoiit  the  Word  (Body)  or  (  Of). 

^  tilnu^  sumI  ao  tail  per  judiciun,  becaufe  k  is  not  de  cop-  ^^^f^^* 
poribus.  Br.  Eftaties^  pi.  86.  cites  Itinere  Dert>7  ^  E.  3.  n  h.  4.  * 

and  Fioth* 


4SS.  oontfSy  tfait  Und  wit  giTen  to  J.  S.  aad  the  hcin  vliioh  he  (hoald  happea  lo  have  of  hie 
tifie,  aiid  that  this  was  awarded  a  good  tail.  ■  ■    ■  "Br.  Tail  9t  Owes  *c.  pi.  43 «. cites  8,  C 

d.  In  maiBtenafice  of  die  gift  in  a  forniei}on»  deed  was  flievrn  £  255  3 
Sciant  praefentes  &c.    dedi  R,  B*  tit  K.  us^ori  em  iS  iaref 
mum  it  aliis  Imnf  ipfius  R.  fi  di^s  iMsret  dt  aia$  R.  ^  K. 
tMiuntis  Mtrintfim  h^rnT  de  Je ;  and  bviudgmenC  of  the  Court 
thofe  laft  wcrds  make  the  firft  words  an  eftate  tail ;  for  the  ftatute 
is,  That  the  will  of  the  donor  (hall  be  obferved  in  all  things^  and    ,    .  ^      r 
it  is  mt  npugjumt  to  the  fremiffis  of  the.  deed  (hxred'  eorum)  btU 
an  explanation  what  heirs  JhaU  inhtrit^  and  therefore  the  plaintiflT 
recovered  by  judgment.      Bn  Tail  &  Dones  &c.  pL  i%m  cites  5  .. 
H,  5. 6. 

3.  If  land  be  given  to  om  for  life^  the  remainder  to  the  heirt 
males  of  y,  JV.  and  to  the  heirs  males  of  their  bodies  by  gift  or  de- 
yife,  yet  this  is  no  tail,  becaufe  this  word  {h^dyofj,  N.)\s  want^ 

ing  in  the  firft  remainder,  and  therefore  the  v^rds  fubftquent  will        * 
not  ferve  to  make  it  a  tath     Br,  Tail  &  Dones  &c.  pi.  3.  cites 
9  H.  6. 23.  Per  Pafton. 

4.  It  was  agreed,  that  if  land  be  given  to  a  man  and  bis  heirt 
ttn\e%  or  females^  he  has  fee-iimple,  though  he  fays  further,  and . 
the  heirs  of  the  body  of  his  heir  begotten.     Br.  Devife,  pK  5« 

cites  <;  H.  6.  23.  '  ,       .    ^ 

5.  Note  per  Cur.  that  if  a  man  devifes  land  to  one  and  'his  ^ 
heirs  males  by  his  teftament  he  has  eftate  tail  ratione  fevoris  vo- 
hintatiSf  and  otherwife  it  is  upon  a  gift  or  feoffment^  without  «p- 

preffing  the  body.     Br.  Devife,  pi.  i.  cites  27  H.  8.  27.    '  *      ' 

6.  It  is  a  certain  rule  in  law  that  in  every  eftate  tail  within  Ciui^ 
Ac  ftatute  of  W.  2.  it  mtijtbe  limited  either  by  exprefs  word?  or  ^?^'9^^' 
words  equipollent  of  what  body  the  heir  inheritable  fliall  iffue."  ^y^JcSt 
Co.  Litt.  27.  b.     And  if  it  be  not  expreffed  \t  cannot  be  taken  of  fdi^t* . 
to  be  within  the  equity  of  the  feid  ftat«e,  fo  that  hi  the  gift  be  ^^*** 

to  one  and  his  heirs  females  or  males,  the  donee  has  f&e^fimpte^ 
Litt  S.  31. 

J-  A.  made  tl  feoffment  to  the  ufe  of  hinfelf  and  his  heirt  4f  his  Mo.:4«4« 
^',  and  for  wanf  of  fuch  iffue  to  G,  D.  and  his  heirs  males  law-  ^' ^^l^\^ 
Mly  begotten^  and  for  want  rffuch  iffue  to  the  right  heirs  of  A.  the  juftic'os 
feoffor.     A.  died  without  Tffuc ;  G.  D.  devifcd  a  rent  out  of  the  agreed  that 
wnd,  and  afterwards  died,^having  ilfiie  5  it  was  the  opinion  of  the  fi,^^^?a^4' 
Jwftices  (abiente  Popham)  that  it  was  an  efiate  in  fie -in  G.  Z>.  not  ^' 
5  although 


:aae»- 


tiUforwuit  although  it  was  by  way  of  ufe,  and  that  it  coutd  not  be  tai^ 
fce'^*o7th?  becaufc  there  was  no  body  from  whom  the  heir  male  (bould 
iodymen.    come.    Cro.  £.478.  pi.  7*    Trin.  '38  £li:&/ B.  R.  Abraham 

doned  in       y*  TwigS:. 
the  Umila.  «& 

tioa  of  the  afe  f   and  it  is  not  like  to  a  wtU  of  land«       S.  C.  died  tatt.  ft^.  2S61  stf. 

7  Rep.  (41).  40.  b.  c'ikts  S.  C  adjudged,,  that  G.  had  a  fee  fimple,  bccaufe  it  wat  iMt  UfldBe4 

•f  what  body  the  heirs  auks  ihould  be  begotten;  but  his  intent  was  chat  fingiili  hsrredes  foi  ma&ali 
ftouLd  Inherit*  which  intent  (lands  not  widi  the  rule  of  the  law,  and  though  the  rtmiiinitr  is  limiitd 
mftr^  Vfhich  itcftnotie  ttpo/t  a  fit  Jim^e^  yet  tbit  cannot ^  comraryto  the  ruU  of  the  A^xi^t  wmkt 

mford*  of  fie^Jmfle  tohe  cotn/erttd  into  am  efitte  tail. ^S.  C.  cited  by  Richard fon  Ch.  J. 

litt..  Rep.  347.  thus,  y'A.  'A  gift  in  tail  to  the  ufe  of  A.  th^  donor  and  his  heirs  males*  is  t  ice* 
fimpie,  but  if  it  had  been  to. the.  ufe  of  A.  and  the  heirs  males  of  A.  it  would  be  eftate  uil  by  reaiba 
•f  the  wQtd>^dc).  Wins's  Rep.  79.  Holt  Ch. }.  cites  S.  C.  as  a  ftron;  cafe,  and  not  tnbe 

anfwered,  a^d  that  it  was  -adjudged  a  fee-fimple  for  want  of  proper  words^to  ^fcHbe  of  ivlitt  hodj 
the  ifltie  (hmild  be.  That  there  is  a  difference  between  a  limiution  in  the  genitive,  and  one  in  the 
ablathre  €a(e»  as  i«  held  m  Bereford's  Cafe  {  (or  the  word  (de)  is  made  ufe  of  in  the  ilat.  of  Weilm. 
2.  And  if  an  eftate  be  limited  to  one  and  the  heire  male  of  his  body,  it  mml  be  tran(lated  6t 
corpore  foo;  fo  if  it  be  faid  of  any  one  that  he  was  born  of'fuch  a  father,  that,  in  Latin,  wwild  be 
genitus  de  tali  patre,  and  cites  i  Inft.  20.  b.  and  that  in  Abraham  and  Trigg's  Cafa  the  Bmitado* 
was  in  the  genitive  cafe,  vi^  **«nd  of  his  heirs  males."  ■  -  1  Salk.  623.  in  pi.  3.  S.  C 
cited  per  Curiam* 

Bttt(de)or       8,  Thefe  words  (^^  A/V  i^4)  arc  not  fo  ftriftly  required  but 

dbfoiirtelT  ^^^  ^^y  ^"^y  ^^  ^^P^'iff^^  h  ^^^^^  tantamount ;  for  the  example 
■eceflary  to  put  by  the  ftatute  of  W.  2.  hath  not  thofe  words  de  corpore,  but 
make  eftate  the  words  (haeredibus),  viz.  cam  aliquis  dat  terram  fuam  alicui 
[  256   ]  viro  &  ejus  uxor!  &  hsredibus  de  ipiis  yiro  ic  muliere  procre- 

iail,  per         atis.      Co.  Litt.  20*  b. 

Powis  J. 

Wma'sRrp.  73.  cites  5  H.  5.  C.  and  3  E.  3.  71$. 

g,  A.  by  leafe  and  releafe  conveys  to  the  ufe  of  himfelf  for  Ufg 
without  impeachment  of  wafte,  then  to  fhe  ule  of  the  heirs  of 
the  relenfor  lawfully  begotten^  and  to  be  begotten,  and  for  want  $f 
Juch  ijjue  &f£.  is  a  good  limitation  to  create  an  eftate  tail  in  thie 
releafor  and  the  heirs  of  his  body.     Ch.  Kcp,  207.  1,3  Car.  i. 
fol.  571.     Shelley  v,  Earsfield. 
S.  c.  cited         10.  A.  furrendered  3  copyhold  to  the  ufe  of  B,  and  his  wfc^ 
r^  J!**T*d    ^"^  ^^^"^  ^^'^^  lawfully  begotten^  who  were  admitted  ;ic^ording1y, 
AaJ  though   ^^  remainder  to  C,  in  fee,     Newdigate  conceived  this  to  be  x- 
it  be  not       fee-fimple,  and  not  eftate  tail,  bccaufe  it  is  not  mentiof:ed  of  what 
mentioned     ^^^  {^^^  \^  .^  will  or  an  aft  of  parliament  it  would  be  othcrwiie^ 
whether  ^ny  ^Lnd  Warburton  J.  to  the  fame  intent.    But  Glyn  Ch,  J«  faid  that 
opinidh      '  the  Other  point  in  the  cafe  was  fo  apparent  that  he  would  not 
r*h£h^    '  ^^^*^^^  *"y  opinion  as  to  this ;  and  the  defendant  (who  claitned 
feemsamJf-  it  as  fee)    had  judgment.      2  Sid.  41.  73,  74.  Pafch.  1658, 
take,  it        Harrington  v.  Smith. 

being  there 

ns  abridged  here3  yet  he  faid,  that  by  the  note  which  he  had  of  that  Cafe,  it  was  then  held  to  W 

a  foe-flmple.     Wms's  Rep.  74.  in  Cafe  of  Idle  v.  Cook. 

The  wordf  1 1.  In  a  gift  in  tail  it  muft  be  limited  of  what  body  the  ifiue  im 

(***|^*v  .^  to  come,  fo  as  it  may  appear  by  exprefs  words  or  fomething 

^  fee,  tantamount  or  equivalent,  and  therefore  a  gift  to  H.  and  bis  hgirs 

though  by  puilit  or  to  H.  and  his  heirs  female  is  not  an  eftate  tail,  becaufe  ic 

feoffment  im 


is  not  faid  nor  does  it  appear  of  whpfe  body  they  at;e  to  iflue.  to  uf^ 
At  common  law  this  would  not  have  been  a  fee  conditional,  and  ^^^^  ^* 
^ftatuti  de  d^nis  does  not  create  eftates  tail,  but  >  pfeferves  of^uredoei 
them,    k  fu  at  common  lalv.wa&  either  abfolute  or  reftraine4  aotdifler 
Thofe  rejirained  fees  were  either  reftrained  as  to  Uoration,  as  a  "J^T^**^ 
gift  to  A.  and  his  heirs  while  fuch  a  houfe  Jlood  &c.  which  was  a  SUd,  IvA 
iefe  fee^  or  reftrained  as  to  what  particular  heirs,  or  of  whofe  ihaH  not 
bodies  ifiuing  fhould  inherit^'  whtch  WS  z^ee  conditional^  and  is  *|^^*^ 


by  the  ftatute  turned  into  an  eftate  tail.     Therefore  this  is  a  fee-  ftroaioMT 
fimple  at  common  law,  and  is.fo  at  this  day ;  for  there  are  words  Cro.  £.479* 
to  create  an  eftate  of  inherifahce,  but  none  to  reftrain  that  to  ^'*?^*'*^' 
iffuc  or  heirs  of  the  body  of  the.  party.    2  Salk.  621.  pi.  3.  mo!^24, 
Pafch.  4  Ann.  B.  R.  the  ad  refdiution  in  Cafe  of  Idle  v.  Coke.     s.  c. 

^2.  So  is  an  eftate  to  hujband  and  wife  ^  haredibus  de  ip/is  pro^ 
creatis  for  {do  ipjis)  tanumount.  2  Salk.  62i«  pi.  3.  rafch.  4 
Ann.  B.  R.  Idle  v.  Coke. 

13.  An  eftate  to  one  and  his  heirs  males^  without  faying  (of  ButiQ« 
bis  body)  is  mt  an  oftate  comprijed  within,  the  flat.  fr.  2,  6c  "^^^ 
donis,  and  beforp  the  ftatute  there  were  no  efiates  taii  ;  but  fuch  For  the 
efiates  were  fee-fimple  conditional  poft  prolem  fufcitatam.    L.  P.  Uw  fup. 

his  body) 
Co.  tin.  %7-  a.  Hob.  ji.  iaCtfe  of  Coundfta  t.  Clerk. 


(T.  6)    Tail.  C  257  3 

Without  the  Word  (Begotten,)  '  / 

I.  TF  frocreandis  or  quos  procreaverit  be  ufed  inftead  of  procre-  *'^'  *^J^ 

*  atis,  yet  the  eftate  tail  is  good,  and  as  procreatis  fliall  ex-  f*ii.  i„ 
tend  to  tl^  iiTues  begotten  aft'erwardhs,  fo  procreandis  {hall  to  the  Caieof  D^. 
ifliic  begotten  before.     Co,  Litt.  20.  b.  ''^  r'JST^ 

S.  P.  to  Cafe  of  a  Settlement.     10  N(od.  397.  Pafch.  4  Ceo.  t.  in  Cane.  Slingfty  t — ^ 

Chan.  Prec.490.  Pafch.  171S.  <fcems  to  be  S.  C.  by-thc  oanieof)  Hewct  v.  Irotand.     ■■  ■     '» 
C.  %.  IL  145.  S.  C.  ytftaxH  Rep.  416. 5.  C, 


2.  If  land  be  given  to  a  manratid  to  his  heirs  male :^ female  of    x- . ,    , 
Us  body^  he  has  an  eftate  in  general  tail  in  him.     Co.  Litt.  25.  b. 

3.  jt.  enfeoffs  B.  and  C.  tn  tAjIfor  himfelf  and  wife  for  life  and  ' 
the  life  of  the  longefl  liver^  then  to  the  uft  of  the  hetrs  of  tie  body 

of  A,  on  the  body  of  his  piU'wiff.     The  wife  had  but  eftate  for  , 

life ;  A.  had  eftate  tail»  and  it  is  all  one  as  if  it  had  been  h2re« 
dibus  A.  de  corpore  fuo  fuper  corpus  &c.  Hd)»J  ^14*  pi.  xi2. 
Trin.  12  Jac.  Skeat  v.  Oienbridge. 

4.  A.  feifed  in  fee  enfeoffs  B.  habendum  toB*  and-^the  heirs  of  R^i-  R«P- 
bis  body,  to  the  ufe  of  him  and  his  heirs  andajfigm,^^  It  eftate  ^^c^'  r  t?^' 
tail*    Mo.  84S.  pi.  IK 58.  Hillft-13-jac.  Cantfr  vv Franklin.         Fnnkiin* 

9t  V« 


I 


^57  ^ 


*t  :t 


9L  C.  v|iiei  tn&4J»ottmed.«*«»tbid.  3S4.  pi.  iS.  $.  C.  adj«dgcd.— — -}  BvlfL  tt^  $.  C.  ^oS|el. 
^  >. }.4O0b  pC  9.  S.  C*  tHeCotift  iaeUaed dut  Uwat dblciaili  &d ad>vttitBr. 


5.  A  gi&  ta  J.  andtbi  hmrs  mak  Jf  bb  1^  is  JUi  dhte  tail 
a  SaUc.  6ti.  pi.  3.  Pafch.  4  Aim*  fi.  iU  in  the  fecoad  rcftdnUMi 
ia  Cafe  of  Mle  v.  CqI». 


(T.7)    TaO. 

•  * 

^7  what  Words  by  Deed. 
Words  firft  limiting  a&  £ftate  iofX^e. 

a.  plN£ ^f  lands l$J.B.  t9  ibt  ttfg  rf  a  €mi  bitm/ffit 
-^  their  lives^  and  the  life  of  longeft  liver;  itmaiiite 
after  the  deceafe  to  the  ufe  of  the  extatiors  $f  C.  fir  fat  mntbsy 
and  then4o  die  nib  of  £.  and  F.  bis  w^e  in  iml\  and  for  debuk 
4>f  fcich  iflae  &c.  or  any  wife  of  C.  at  the  dme  of  his  dcccafe  be 
cafeint  then,  ^ifUr  fucb  iffiu  k^  ^^  ^^  500JL  p^  is  (?•  or 
tendered  and  refufed  within  the  (pace  of  fix  months  next  after 
the  birdi  of  the  iifue  of  the  faid  C.  that  then  the  ufe  of  the  fiud 
hnds,  immedtately  after  tfaettccafe  irf  *C.  and  his  wife,  and  after 
the  fix  months  ended,  fhall  be  to  C.  and  the  heirs  of  his  bodp 
and  for  default  of  fuch  iflue  to  die  right  heirs  of«  C.-^C.  bones 
bis  wife  and  marries  anQthef,  Quaejf?  what  intereft  C.  has  in  the 
lands  before  liTue  had  by  the  fecond  wife,  and  before  the  fix 

t  ijS  ]  months  pafiod  ?  It  feemed  to  Plowden  and  Djcr,  diat  before  die 
performance^df  the  contingent  he  has  no  longer  eilate  than  he 
has  before.    D.  314.  a.  pi.  o6«  Trin.  14  Ells. 

J.-C.<tM  .    2.  A.  convcrrad  bmd  bj  nne  to  the  lAfe  of  lin^fir  ^^  n^ 


C  A^i!^   iwwwfcrrt  bisJirAfm  and  the  bgirs  mafi^bis  badyhcfgiOfsMkc 
^whoftia       and  to  iis^xthjimi  rfmaindir  t$  the  rigit  beir  fnobU  9/  tbt  ta\^ 


that  dut       t9  bi  begotten  after  the  fixth  fon  and  rf  bis  heirs  maUi ;  this  wai 
y^J|f  ***  held  upoi\  evidence  to  be  only  a  contingent  eflate,  and  not  an  ef- 
tate  tail  in  A.  Jbecjtuie  it  was  limited  to  pardcular  perfons.  Paliii« 


^""^^  "^      3SQ-  Mich.  30  Jac  B.  R.  Wal^  .v*  .Snew. 

cftate  tail  ia^  cooulor  for  t|ie  faint  retfon  as  in  ARCKta't  Case  ;  but  it  feans  if  it  lad  been  bi 
ihep/tirmtMmmSerhhMdhtaiiuAnrmk.    PoUcsf.  i$9i  t^  Cw.  a.#4  A.  »  Gafeof  tUk  ▼.  €icj. 

I  Saik.254.      ^,  Lands  were  conve]^  t^*  A^  for  lifis,  remainder  to  trofieei 
slid  aMoi4«  ^^^  99  yearS)  remainder  to  die  ^\rs  of  die  body  of  A.  this  is  ao 
ingij.      *  cfbte  tail  jcxecutcd.    Ld.  Raym.  Hep.  ja^  HUl.  9  W.  3^  Batas 
T.  Bates. 

4*  A.  bjr  marriage  fetdement  after  the  Umitadoas  to  his  ibas 
in  tail  male  limited  the  remaindef^  to  B,  bis  brother  fir  Ufi^  aad 
afier  bis  deetafe  to  the  heirs  mate  4tf  his  b^djf  horoafier  to  be  legottea* 
Xiord  ChaaceUor  held*  that  U.  took  eftate  in  tail,  and  that  dc 
words  (heitafiar  to  bo  J^gotte^}  do  not  confine  it  to  the  ifliie 

bom 


born  after,  as  procreatis  &  procreandis*  Co.  Litt.  10.  and  24  £• 
3. 15.  and  this  he  (aid  was  to  prevent  the  great  confuiion  which 
vould  otherwife  be  in  defcents  bj  letting  in  the  younger  before 
the  elder  &c.  Sele£t  Chan.  Cales  in  Lord  Talbot's  Time  319 
32.  Pafch»  1734*  Hebbethwaite  v.  Cart  Wright. 

(T.  8)     TaU.     By  Words  firft  limiting  a  Fee. 

I.  VrOTE  if  a  man  devifes  land  U  J.  in  fie^  and  if  he  din 

^^  without  heir  that  itjhall  remain  to  N',  infee^  this  is  a  void 
mnainder,  becaule  it  depends  upon  fee-fimple ;  Per  Englefield 
J.  to  which  it  was  not  anfwered.  Brooke  fays  tamen  quaere  1 
but  it  is  ufual  to  devife  to  a  corporation  to  make  an  obit  &c.  and 
that  if  they  do  not  make  it,  diat  it  (hall  remain  to  another  corpo« 
ration  in  (ee-fimple,  and  this  admitted  pro  bono  &c.  Br.  Devife^ 
pU  2.  cites  19  H.  8.  8. 

1.  Feofiment  to  the  firft  fon  whojhall  have  iffue  and  to  his  heirs^ 
'  and  for  default  offuch  ijiie  remainder  over,  is  an  eftate  tail.     5 
Mod.  269.  cities  Litt.  Rep.  344.  [Mich.  6  Car«  C.  B.J  in  Beck's 
Cafe. 

3.  Gift  to  A.  and  his .  heirs  faving  the  reverfion  is  eftate  tail ; 
per  Richardfon  Ch.  J.  Litt.  Rep.  346.  Mich.  6  Car.  C*  B.  in 
Beck's  Cafe. 

4*  Fcoflfmcnt  in  fee  to  A.  and  B.  to  the  ufe  of  fiBoffbr  for  li(e,  forAW- 
thcn  to  the  ule  of  D.  and  his  heirs  for  ever,  and  for  default  of  ijfue  J^];*°jr*^/ 
of  thefaid  D.  to  the  ufe  of  right  heirs  of  feoffor  is  an  efbte  tail,  (l^'thiiis) 
S  Mod.  260.  Mich.  8  W.  7.  Leigh  v.  Brace.  bawmivMyt 

eJlike  VfiUt '^ith  fefpeft  to  the  intention  of  the  party,  tnd  U  not  tied  up  to  the  (tr\€t  forms  of  con« 
vcfuicJBg  at  common  Iaw{  per  Cur.  Carth.  54^.  S.  C.  and  fays  that  it  was  adjudged  fo  upon  this 
very  deed  in  B.  R^  betvirern  Cook  and  Roberts.  '  fz  Mod.  loi.  Lee  v.  Brace,  S.  C  and  Hole 
Ch.  J.  faid,  that  the  words  **  for  default  of  iiTue"  ihew  what  heirs  he  intended  as  much  as  if  he  had 
Cud  to  one  and  his  heiri,  viz.  to  the  heirs  of  his  body.  *^  Salk.  3  ^7.  pi.  ^.  S.  C.  and  per  Holt 

Ch.  J.  the  rule  of  law  is  only  that  an  eftate  of  inheritance  cannot  p*fs  without  words  of  i  iheritance  ; 
K«t  dkcrt  is  no  rule  of  law  that  words  of  inheritance  may  not  be  qualified  or  abridged  by  fubfequenC 
*  wwdst  aod  therefore  D.  has  only  eftate  tail,  though  it  is  by  deed,  it  being  in  one  fentence  ;  for 
though  the  firft  words  •f  the  fentence,  viz.  to  D.  and  his  heirs,  make  a  fce-fimple,  yet  the  fubfequent 
vmdsi  viz.  **  and  for  want  of  ifliie  of  him"  make  an  eftate  uil  by  qualifying  and  abridging  the  firft 
words ;  and  in  creating  entails  Toluntas  donatoris  eft  obfervanda. 

(T.  9)    What  Words  will  make  Eftate  Tail  in  a 
Deed  which  will  not  in  a  Will. 

I*  T^EVISE  to  B.  and  his  heirs  males  gives  an  eftate  tail  in  the 
■'^  land  without  the  word  body  in  fevour  of  the  will ;  con- 
trary upon  a  gift  or  feoffment*     Br.  iiftates,  pi.  2.  cites  27  H« 
B.  ay. 

3.  If  J.  S.  has  iJfue  a  daughter  who  has  tffue  a  jon^  and  A. 

(}ves  land  to  %  S.  and  his  heirs  males  of  his  body  ;  this  is  no  en- 

Vol.  X.  U  tail. 
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tail,  becaufe  the  Ton  muft  derive  by  a  Jon  \  but  otherwife  it  is  in 
wills ;  per  Doderidge  J.  Lat.  42.  cites  28  H.  8*  DevUe  i8.  Br« 
Devife  32. 


(T.  10)      What  a  Term  for  Years  or  a  Fee 

Tail  &c. 

I.  "pvEMISE  to  J.  S.  and  his  w!fe<  and  to  the  heirs  of  their  two 
^^  bodies  for  13  years  \  per  Clench  J.  (who  only  was  ia 
Court)  it  is  but  a  leafe  for  years,  though  livery  was  made  iecun- 
dum  formam  charts,  and  faid  it  was  no  livery  but  only  giving 
pofleflion,  but  would  have  it  moved  again  when  the  other  Jufiices 
came.   Godb.  42.  pi.  48.  Mich.  28  ^  29  Lliz.  B.  R.  Anon. 

2.  Dtmxkfor  40  years  to  B.  and  his  heirs^  and  make  livery,  it 
is  but  a  leafe  for  years ;  per  Clench  J.  Godb.  32.  pi,  48.  Mich. 
28  &  29  Eliz.  B.  Anon. 
Cro.  J.  6t,  j.  a.  had  two  fons  B.  and  C.  and  by  his  will  devifed  his  lands  t$ 
S^C^'thVce  •^*  ^"^  '^'  ^"^^  males  of  his  body  for  500  years  ;  provided  if  B.  or 
juftices  held  any  ijfue  mole  of  his  body  Jhould  leafe  the  fame  for  more  than  21  years 
that  C.  had  &c.  then  all  tie premijfes  for  default  of  fuch  iffue  male  of  the  body  of 
"^alndc/*^'  •^'  ^^/^  ^^^^  as  Jhould  be  fo  leafed  he.  immediately  upon  every  or  any 
but  two  *  fiich  alienation^  gift,  or  grant,  Jhall  remain  and  come  to  C,  and  to 
jufticcs  held  the  heirs  males  of  his  body  lawfully  begotten.^  All  the  jufticcs 
e  contra ;      agreed  that  this  was  an  eftate  tail,  and  the  limitation  for  years 

butadiudged     o.  ,       -       .  ,  .    '       .   •         -    ,  -  /      . 

according  void ;  for  It  was  the  apparent  intention  of  the  teitator  that  it 
t6theopi.  {hould  be  fo  for  his  heirs  males;  and  if  it  (hould  be  a^term, 
^if  ^^\  ^^^  ^y  ^^  defcent  of  the  franktenement  to  B.  as  foon  as  the 
Mo.  774.  devifor  died,  the  term  would  be  merged  in  the  fame  inftant  in 
s.  c.  f»yf  •  which  it  commenced.  Mo.  772.  pK  1067.  Trin.  2  Jac.C.  B. 
that  thii       L^yj^,g  y^  Goddard. 

judgment 
tiTU  after- 
wards reverfed  by  all  the  juftices  in  B.  R.  Mich.  3  Jac.  in  errtr  brought  there.  Sc!.  Char. 
Cafei  30.  in  the  Duke  of  Norfolk's  Cafe,  Ld.  Chan.  Nottingham  mentions  it  as  an  error  of  Ld.  Coke 
in  Leon.  Lovie's  Cafe,  where  he  fays  that  if  a  term  be  derifed  to  one  and  the  hein  males  of  his 
body,  it  Hiall  go. to  him  or  his  executors  no  longer  than  he  has  heirs  males  of  his  body ;  but  Ld.  Not* 
tingham  fays  it  was  refolved  otherwife  in  Cafe  of  Levi  not  horp  v.  Ashby»  ii  Car.  B.  R.  Roli*t 
Abridgment  tit.  Devife  61  t.  for  thefe  words  are  not  a  limitation  of  the  time  but  an  abfolute  difpofi- 
tion  of  the  term.  And  fee  fame  opinion  of  Ld.  Coke's  denied  by  Ld.  Keeper  Finch  in  Caft 
of  Bu  R  G  IS  V.  Bu  R«  IS  in  Crdc.  Pafch.  26  Car.  2.  but  it  feemi  not  rightly  printed. 


[  260  ]  (T*  11)      Eftate  Tail 

By  Deed. 
By  Concomitant  Claufes. 

Lifw. Sr4.  I,  A  Power  to  make  a  jointure  does  not  necefiarily  exclude  an 
to  825.  s.c.  m\  eftate  taiL  or  an  intent  to  give  it ;  becaufe  tenant  in  tail 
""^•*'«"-  without 
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withoot  difcontinuing  or  barring  the  uil  canoot  make  a  jointure,  •^  that  hy 
aiid  fo  this  power  has  its  ufe.  i,  Salk.  679.  pi.  6.  Hill,  i  Ann.  JJji'XT 
B.  R.  Broughton  v.  Langley.  t«ii  is  pre. 

fcrvcd  and  « 
jmnture  may  be  made  without  docking  it»  and  that  this  anfwer  it  given  to  the  fame  oh^kiion  ia  the 
Ci£eof  King  ▼.  Melliag  by  Hale  Ch.  J.  adjudged  accordingly. 

2.  By  the  limitation  of  an  ejlate  to  J.  S.  for  lift  without  im-  9  ^o^  U». 
ftacbmint  of  waftty  and  to  the  heirs  male  of  his  body  by  his  in-  in'jjji^'^' 
tended  wire,  and  to  the  heirs  male  of  fuch  heirs  male ;  Ld.  C.  of  Lords/  ^ 
Parker  faid  it  could  not  be  doubted  but  the  intention  was  J«  S.  »<>  thede. 
Ihould  have  an  eftate  for  life  only,  and  the  privilege  of  wafte  eHf?^™*" 
would  be  to  no  purpofe  if  he  was  to  have  an  eftate  tail,  which  bng  debate, 
would  of  courfe  have  made  him  difpunifliable  for  wafte.     Pafch.  — >o  Mod. 
1720.  Wm8*s  Rep.  631.  Trevor  v.  Trevor.  dweedi^ 

Chance  ry« 
mi  ilfirmed  in  Dom.  Proc.  ■    Equ.  Abr.  3S7.  to  392.  S.  €•  decreed  in  Cane,  and  affirmed  in 

the  Hoofe  ef  Loids. 


(T.  1 2)    Eftate  Tail. 
In  whom. 

In  refpef):  of  the  Limitation. 

I.  T  AND  was  given  to  baron  and  feme^  and  to  the  heirs  which 
^^  the  baron  Jhould beget  of  the  body  of  the  feme 'y  this  was  ad- 
judged fpecial  taU  in  both,  and  the  heir  (hall  malce  himfclf  heir  to 

bo£.    Br.  Tail  and  Dones  &c.  pi.  14.  cites  21  E.  3.  43. 

2*  A.  covenants  to  ftand  feifed  to  the  ufe  of  B,  and  his  wife  for  ^o^'-  R«?- 
their  lives,  and  after  their  deaths  to  the  ufe  of  their  jirfl  ijfue  male  jcwdiniiy. 
and  the  heirs  mate  of  fuch  iJTui,  and  fo  to  the  fccond,  third,  fourth,  &c. 
and  for  default  of  (uch  iUue,  to  the  ufe  of  the  heirs  of  the  body  ofB. 
and  his  wife  ;  remainder  to  B.  and  the  heirs  male  of  his  body ;  re- 
mainder to  the  uk  of  the  heirs  of  the  body  of  B.  and  his  wife  5  re- 
folved,  that  till  iffue  had,  B.  and  his  wife  were  feifed  of  an  eftate 
tail  executed  fub  modo,  viz.  till  the  birth  of  the  iflae  male,  and 
then  by  operation  of  law  the  eftates  are  divided,  viz.  B.  and  his 
wife  become  tenants  for  their  lives,  remainder  to  the  ifTue  male  in 
tail,  the  remainder  to  the  heirs  male  of  B.  and  his  wife,  the  re- 
mainder over  &c.  For  the  eftate  for  their  lives  is  not  ahfolutely 
merged^  but  with  this  implied  limitation,  till  they  have  ilFue  male.  [   261  ] 
11  Rep.  80.  Pafch.  13  Jac.  Lewis  Bowles's  Cafe. 

3.  Father  in  confidcration  of  money  and  marriage  of  his  hti 
covenants  to  convey  land  to  the  ufe  cf  baron  and  his  wfe^  and  the 
heirs  of  the  body  of  the  wife,  to  be  begotten,  and  to  his  right  iieirs ; 
the  marriage  is  had,  but  the  father  dying  b  fore  the  conveyance 
the  baron  conve/ed  it  accordingly.  Adjudged  an  eftate  tail  in 
the  wife,  and  but  an  eftate  for  lire  in  the  baron,  and  yet  an  aliena- 

U  2  tion 


i6t  €flate. 

doQ  by  baron  and  iraie  by  fine  is  noc  »  fericitm  wkfaia  te 
ftatute  of  1 1  H«  7.  becanfe  of  the  baron's  jotniog,  and  fo  not 
within  the  purview.  Cro.  J.  474*  pL  7.  Palch*  i6-  Jac.  B.  R* 
Kirkman  v.  Thompfon. 

N.  B.  The 

^.f,m«.i        .  (U)    EIlatcTaU. 

ried  to  De* 

fife  (o.  i>    By  what  Words  a  Tail  may  be  ma<k  by  Impfi* 

cation. 


[ 


l]  5.  TF  mention  be  made  in  a  deed  of  the  hcirt  of  the  hoif  tf 
^  7.  and  after  limits  an  eft  ate  to  him  and  the  heirs  ifj* 
afir^aid^  tnis  is  a  good  tail.  4a  £^  3.  5.  b.] 
Cro.C.  366,  [2.]  7.  If  a  copyhold  be  furrendered  to  the  ufe  of  A.  and  B.  his 
I^C  ^ad-*  fi^^  and  the  furvivor  of  them^  and  for  default  of  iffue  of  the  hdy 
judged  chat  of  B.  begotten,  .the  land  Jball  remain  over  to  y.  5.  In  this  Cafe  B. 
it  being  an  bas  but  an  eftate  for  life,  this  being  by  a£^  executed,  and  not  iy 
life  byex-  **'''''  becaufc  there  wants  the  word  (heirs.)  Tr.  10  Can  B.  R. 
prcfs  limi.  adjudged  per  Cur.  upon  a  demurrer  between  Seagood  and  Hone* 
tation  it       Intratur  Mich.  8  Car.  Rot.  195.] 

an  higher  edate  to  him  by  xmpIicatiDn*  thotigK  perhaps  it  might  be  further  enlarged  by  tmpIicadoB 
madcvife.  Jo.  34a.  pi.  i.  S.  C.  adjudged. 

3.  No  eftate  tail  even  in  a  dieed  can  be  rai(ed  by  implicativu  1 
Vern»  451*  cites  it  as  adjudged.  Vaugh.  259*  [Hill.  20  &  21 
Car.  2.  C.  B.]  in  Cafe  of  Gardner  v.  Sheldon. 

4*  Settlement  to  A.  and  the  heirs  male  of  bis  body,  with  power 
of  revocation ;  A.  recites  the  fettlement  to  be  to  him  and  lis 
heirs  male,  [omitting  '^  of  his  body**  and  revokes  and  limits  by  the 
new  deed,  to  him  and  his  heirs  male,  (omitting  ^  of  his  body") 
and  fubjedls  the  new  eftate  to  a  charge  of  loooL  it  is  an  eftate 
tail.     3  Ley.  213.  Trin.  i  Jac.  2»  C.  B.  Gilmore  v.  Harris. 


(U.  2)    Tail  altered. 

I.  /^Ovenant  to  fland  feifed  to  the  uje  of  himfelf  ise  l«4  diif 
^^  alters  his  eftate,  becaufe  there  is  conftderation  of  naturr 

to  advance  his  ifliie,  and  without  alteration  of  eftate  in  die  iadier 

the  ifTue  cannot  take ;  Ai;g.  Mo.  310.  pi.  455.  Trin.  32  £lit. 

in  Englefield's  Cafe. 
[   2f)2  ]  .    2.  A.  tenant  in  tail,  remainder  in  tail  to  B»  remainder  in  fee 
Ydv.  51.     to  A.  A.  covenants  to  fland  feifed  to  the  ufe  of  hicdelf  and  kis 


heirs  tiH  tiMirriaige,  wni  fcfter  tnarrkige  Ufheufiof  hififdf  ♦  fir  s.  C.  ««re«i 
^,  remainder  to  his  tuifi  fir  Iffij  wit£  dirers  rtmuinders  in  taiL  Su^L*^ 
Adjudged  by  the  covenant  to  ftand  feifed,  during  his  life  there  is  that  chough 
floaUeradoa^f  the«ftate  in  the  tenant  in  tail.    M0.683.pl.  urohimfdf 
940.  Trin.  44  Eli^  Frelhwater  v.  Rois.  ^^m  i,Tn' 

alteratioa 
of  hiidht&»  yet  as  to  allftrangert  he  remsins  teoaot  in  tail.-  »    '    Mo.  683.  pi.  940^  S.  C.  iitli 
that  the  coTcaaot  toftand  feifed  makes  no  altcta  ion  of  cftate  in  the  tenant  in  tail.  Brownl. 

193.  S.C.  &S.  f.  agreed 'per  Cur.  ■  Mo.  xt.  pi.  105.  Trm.  3  Elix.  Anon.  S.  P.  held  by  all  tha 

jntices. Dal.  3  <:.  pi.  iS.  S.  P. Cro.  E.  Z79.  pi.  8.  Pkfch.  31  Eiiz.  Blithman  ▼.  Blickman 

S.?.«^And.  191.  pi.  i99'  S.  C— —  z  Rep.  52.  a.  cites  S.  C— — Mo.  345.  cites  S,  C. 
S.  C.  cited  and  agreed  per  Cur.  Cro.  E.  471.  pi.  24. 
*  Though  it  may  be  faid  that  by  fuch  limitation  he  has  made  btmfelf  tenant  for  life*  and  io  the 
eftate  tail  is  altered  during  his  life,  yet  it  has  no  effe^  thereon,  but  is  abfolutely  void  as  to  that,  it 
hutgcHjj  made  f  /ufforMhe  remaimdersi  jpzr  Holt  Ch.  j.in  delivesia|  the  opinion  of  the  Court. 
II  Mod.  20.  Trin.  1  Ann.  B.  R.  Machil  t.  Clerk. 


had  limited  the  ufe  for  his  life,  that  was  all  that  he  might  law-  Court  of 
fullv  do,  and  it  was  no  alteration  of  the  eftate  of  the  covenantor ;  jj^^gj^*, 
for  his  wife  fhall  be  indowed\  agreed  by  all  the  jufticcs.   Noy  46.  Cafe,  s.*c. 
Higham  v.  Bcdingficld.  &  S.  P.  re. 

•iMTe  d .  "^^ "^ 

S.  P.  agreed  by  three  jafttoe^    Cm.  X.  ^r.  pi.  a4.'HiIL  3l{  Elix.  B.  R.  in  Stapleton's  Cafe. 

So  if  he  fufSen  a  recavrry  to  other  ufes,  fuch  other  ufes  were  adjudged  good.    Farr.  i8.  Machil  r. 

Clerk. %  Salk.  619.  S.  C— -ii  Mod.  19.  S.  C. 

\  The  covenant  does  not  alter  the  eftate  uil,  anA  fo  the  recofcry  it fdbd,  becauft  by  this  covenant 
theft  mfti  do  m^i  take  efffif  during  the  life  of  tenant  in  tail.,  which  £ey  muft  do  if  they  make  any 
iteration  of  the  eftate  tail,  or  at  leaft  there  muft  be  afoj/ihiliiy  t/  tbcir  taitinf.rfi£i4htrini  kit 
iife.    11  M«d.  20.  S.  C. 

4.  Tenant  in  tail  maits  Uafefir  lifi ;  this  devcfts  the  eftate 
out  of  die  donee,  and  the  reveriion  in  fee  out  of  the  donor,  and 
vefts  t  new  fit  in  tenant  in  taiL     Co.  Litt«  297.  b. 

5.  Tenant  in  tail  remainder  in  tail ;  tenant  in  tail  levies  a  Jo-  4*9- 
fine  with  proclamations  and  afierwards  Juffers  a  common  recovery ;  jj^'^^g  ^j,^' 
this  recovery  docks  the  remainder,  notwitfaftanding  the  tail  was  does  not  ap. 

barred  by  the  ftatute  of  4  H.  7.     Roll.  Rep.  223.  pi.  31.  Trin.  p«ar- 

13  Jac.  B.  R.  Herbert  v.  Knian.  Jfo-^^*7. 

Herbert  v. 
Biogham  S.  C.  but  S.  P.  does  not  appear.— —Cro.  J.  392.  |1.  5.  S.  C  but  S.  P.  does  not  ap. 
pear.  3  Biilft.  134.  S.  C.  but  S.  P.  does  not  appear. 

6.  Judgment  in  a  recovery  without  execution  docs  not  alter  the  *  Lik^. 
cftatc»  but  in  the  interim,  till  executed,  the  tenant  in  tail  conti-  s^{?^** 
noes  feifed  in  tail,  and  fo  it  defcends  to  the  ifrue,and  the  ifive,  till  tiii  c^on 
execution  fued,  (hall  avoid  all  charges  ihade  by  tenant  in  tail ;  recovery  it 
but  after,  vAien  the  recovcror  fucs  execution,  then  the  charge  Jhall  ^^l^^^^^* 
be  revived.    Ja  lO.  pi.  10*  Mich*  8  Jac.  C.  B.  Aubrey  v»  Lord  ent^^or^ 

firidgwater«  l>y  habere 

£icias  feifi- 
wok  returned,  the  firft  efttttstrt  not  altered.  1  Lev.  28.  31.  Mich.  ^3  Car.  2.  B.  R.  in  Caf« 

if  Hooeosi  V.  Sbmom,  aownBoft  reaovery  wu  plCNideti>  but  exception  was  uken  becsufe  it  was 
aoc  pleaded  that  it  wai  executed,  without  which  the  eibte  Uil  eadurei  tiUit  be  barred  by  fuing  eze* 

U  J  cutivDs 
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cution»  but  thit  was  over-ruled ;  for  ft  no  execution  be  fued«  then  Is  die  rtmftrf  to  the  o(c  «f  bift 
againft  whom  it  was  faed  iince  no  other  appears.  But  the  reporter  makes  a  qucre  of  this  realbB» 
for  before  execution  how  can  any  ufe  of  the  recoTery  arife  I 

•  7.  Tenant  in  tail,  after  feoffment  made  by  him,  may  by  recmverj 
or  fine^  or  warranty  with  aflets,  bar  his  ijfue  \  per  three  Juftice^. 
Jo.  8f.  Pafch.  I  Car.  in  Cam.  Scacc. 
Godb.  300.  8.  Tenant  in  tail  makei  feoffment  \  Whether  any  right  r/- 
^  ^*i^7  »wpw^  in  him  was  debated  between  the  judges  very  ftrongly, 
8.  c.  ad-  but  judgment  was  given  (by  the  majority  of  one  voice)  fpr  the 
judged.—     affirmative.     Jo.  69.  to  82.  rafch.  i  Car.  in  Cam.  Scacc.  Shef- 

Palm     5«.     fidd  V.  Radcliff. 
o.  v..  ar- 
gued.—— 

Hob.  3^4.  to  34S.  pi.  414.  S.  C.  adjudged.— —Hetl.  T50.  S.  C.  argued.  Jenk»  1S6. 

pi.  21.  S.C. 

Per  Hale  ^,  Tenant  in  tail  accepts  a  fine  fur  conufance  de  droit  come  ceo^ 

andfeems  *"^  ^^^^  fufFcrs  a  recovery ;  this  acceptance  of,  the  fine  makes 
to  be  s.  c.    no  alteration  of  his  eftate  \  per  Cur.  cle^urly.     Vent.  257.  Pafch. 

Mod.  1 17.    26  Car.  2.  B.  R.  Anon. 

pi.  17- 

Green  t.  Proud. 


(X)     Bars  of  Eftate  Tail. 

Br.Fauxifier  [i.  jF  a  recovery  be  had  againfi  tenant  in  tail  upon  title  found 
ry,  pitX^'  againft  him  per  pais^fcilicet  Ne  dona  paSy  the  iffue  is  barred 

cites  s.  c.    for  ever  and  has  nb  other  remedy  but  attaint.     34.  H.  6.  2.  b. 

per  Prifot.] 
Br.Fauxi6er      [2.  But  If  the  recovery  be  by  default,  or  by  other  fpccial  mat- 

cites S.C.  fii/fy  every  fuch  point,  34  H.  6.  2.  b.  per  irifot;  but  there 
Moyle  (aid,  that  recovery  againft  tenant  in  tail  (hall  bind  the 
iffue.] 

3.  In  writ  of  right  the  ju dices  would  not  give  jwlgment final, 
becauf<?  the  tenant  was  tenant  in  tail,  for  doubt  of  barring  the 
iffue  in  tail,  and  hei^e  ir  feems  that  judgment  final  in  writ  of 
right  agairfl  tenant  in  tail  is  a  bar  to  the  tail.  Br.  Tail  &  Denes 
&c.  ph  30.  cite*  3  H.  6.  55; 
A  recovery  4.  Recovery  upon  voucher  againft  tenant  in  tail  is  a  bar  by 
naminl^U    ^^^^^^  ^^  ^^^  recompence  in  value.     Br.  Tail  &  Dones  &c.  ^. 

in  a  writ         32.  citeS  23  H.  8. 

of  right 

without  a  voucher  who  bar  of  any  gift  ia  Uil.     Co.  Litt.  373.  a. 

5.  A.  has  two  fons  B.  and  C.  hyfeveral  venters,  and  lands  arc 
given  to  B.  in  tail,  rernainder  to  A.  in  taiU  A.  dies.  B.  levies  a 
fine  with  proclamations  and  dies  without  iffue  j  this  is  a  bar  to  C. 
in  formedon  to  the  remainder,  for  though  he  couJd  not  have  both 
the  eftates  executed  in  him,  yet  he  is  inheritable  to  the  remainder; 

fcr 
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• 

for  If  he  bad  made  feoffment  with  warranty  this  had  been  lineal, 
but  otherwife  it  had  been  if  the  lands  had  been  given  to  A.  and  the 
heirs  male  of  his  hody^  though  if  A.  had  died  and  the  fon  made 
feoffment  with  warranty,  this  is  collateral,  for  the  fon  is  not  in- 
heritable to  the  eftate  in  remainder  ;  but  otherwife  it  would  be  if 
the  remainder  had  been  to  the  right  heirs  of  A.  Kelw.  204. 
(Cafes  Rep.  by  Dalifon  J.)  pi.  3.  2  Elia.  Anon. 

6.  If  tenant  in  tail^  the  remainder  over  in  fee  cejfe^  and  the  lord 
rec&vers  in  a  cefjavit^  this  fhall  not  bar  the  eftate  tail  \  for  the  iffuc 
Ihall  recover  in  a  formedon.     Co.  Litt.  3" 3.  a. 

7.  By  32  H.  8.  36.  All  fines  after  proclamations  iffr.  fhall  bar  [   264    ] 
^c.  jtt  it  has  been  always  held,  if  the  iflue  in  tail  be  remitted znd  Refolvcd 
feifed  by  force  of  the  tail  before  the  bar  be  compleated,  i.  e.  before  Iffuc^jn^aii 
the  proclamations  are  pafled,  the  iflue  is  not  bound;  Arg.  i  Rep.  being  heir 
96. »b.  Trin.  23  hliz.  in  Shelly's  Cafe.  ^^  ^r^yy 

•^  '  cannot  by 

any  claim  fare  the  right  of  the  eftate  tail  defcended  to  him,  but  the  eftate  tail  after  the  proclamations 
ihall  be  barred  by  the  4  H.  7.  24.  and  34  H.  8.  3  Rep.  87.  The  Cafe  of  Fines. 

8.  Devife  to  A.  during  his  lifpy  and  after  his  death  to  the  right  *^*t.^^' 
and  next  heirs  of  A.  and  to  the  heirs  of  his  body;  this  may.  be  ^kmeof  Ar- 
barred  hy  feoffment  of  A.  2  And.  37.  pi.   24.  Trin.  38  £liz.  cher'sCafc. 
Baldwin  v.  Smith.  }  ^*P- 

130.  b.  Arg. 
in  Chudleigh's  Cafe.  In  t  Cafe  of  fettlemtnt  by  deed  adjudged,     i  Rep.  135.  b.  in  Chud- 

leigh*5  Caie. 

9.  Tenant  in  tail,  the  remainder  in  tail',  the  tenant  in  tail  bar-  *  By  indcn- 
iatns  and  fells  the  land  ♦  to  A.  and  afterwards  levies  a  fine  to  A.  J^cj,*anccry- 
fur  conufance  de  droit  come  ceo  with  warranty  j  this  warranty  ,©  Rep.  95. 
made  by  the  collateral  anceftor  of  him  in  remainder  whofe  heir  Scymor's 
he  is  fhall  not  bar  him;  for  this  remainder  was  not  difplaced\  ^^^* 

it  had  been  otherwife  ift\it  fine  had  been  levied  by  the  tenant  in 
tail  before  the  bargain  and  f ale ^  for  it  had  been  a  difcontinuance  ; 
but  by  the  bargain  and  fale  made  as  above  the  bargainee  had  a  fee 
determinable  upon  the  entry  of  the  ijfue^  and  he  in  remainder  has  his 
remainder  open  upon  default  of  iflue  of  the  tenant  in  tail ;  the 
tenant  in  tail  has  paffed  all  his  efiate ;  by  the  bargain  and  fale  he  has 
nothing  more  to  pafs  but  to  extinguifh  the  eftate  tail  by  way  of 
releafe,  and  to  leave  the  remainder  untouched.  Jenk.  51.  pi. 
97.  cites  10  Rep.  95.  b.  [Mich.  10  Jac]  Seymor's  Cafe. 

10.  If  difcontinuee  of  tenant  in  tail  levies  ?ifine  with  proclama" 
iionsy  and  five  years  pafs^  and  tenant  dies,  his  iflue  (hall  have  other 
five  years,  for  he  is  the  firft  to  whom  the  right  accrues  after  the 
fine  levied,  for  tenant  in  tail  himfelf  after  his  fine  and  procla- 
mations has  not  any  right  ^  but  if  tenant  in  tail  be  difTeifed,  and 
after  the  dijfeifor  levies  a  fine  with  proclamations ^  and  five  years 
pafs,  and  after  tenant  in  tail  dies,  there  the  iflue  in  tail  is  barred  j 
for  there,  after  the  fine  levied,  the  tenant  in  tail  had  right  him- 
felf, fo  as  die  ifTue  in  tail  was  not  the  firft  to  whom  the  right  ac- 
crued after  the  fine  levied.  Godb.  301.  pi.  417.  Pafch,  21  Jac. 
in  the  Exchequer  Chamber    Sheffield  v.  RadclifF. 

U4  II.  If 
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II*  If  tenant  in  tail  accepts  a  fin  witb  rmbr  i§  muihcr  Af 
yearsy  this  fhall  bar  him,  becaufe  it  works  a  difcontinuance,  out 
other  wife  where  it  is  for  life  \  per  Hutton  J.  Winch.  123.  HilL 
aa  Jac.  C.  B.      . 

12.  Feoffment  to  the  ufe  of  -^'for  Rfr^  remainder  to  the  ufe  of 
bisfirjly  fecondy  tbirdy  and  other  Jons  in  tail^  remainder  to  the  u& 
of  jS.  for  Ufof  remainder  to  the  ufe  of  his  firfty  fecond^  tbirdy  and 
other  Jonsy  in  taily  a  feoffment  by  A.  before  any  fon  born  will 
deftroy  the  remainder  to  his  fons.  See  2  Roll.  119.  Maerefine 
« (A)  cites  Mich.  24  Car.  B.  R.  adjudged  upon  a  fpecial  verdifti 
Uvedale  v.  Uvedale. 

i^.  Devife  that  A.  and  B,  and  their  heirs  and  affiens»and  the 
furvivor  of  them,  (hall  (land  feifed  in  truft  to  permit  u.  to  take  the 
rents  (^c.  during  his  natural  lifcy  and  after  C*s  deceafe  to  the  ufe  of 
the  heirs  of  the  body  of  the  faid  C.  with  power  for  tniftees  to  make 
a  jointure  on  fuch  wife,  C.  (hould  marry ;  the  ufe  was  executed 
in  C.  and  a  recovery  by  C.  will  bar.  Lutw.  814.  Trin.  12  W« 
3.  Broughton  v.  Langley. 
r  l6<  1  '4-  Settlement  on  marriage  to  A,  for  99  years  if  he  Uvefo  long, 
remainder  to  trujltei  to  preferve  contingent  remainders  during 
A's  life,  remainder  to  the  wife  for  life,  remainder  to  the  heirs  of  the 
body  of  A,  by  the  wife.  A.  and  his  eldeft  fon  with  the  heir  of  the 
furviving  truftee  join  in  a  fine  and  feoffment  to  B,  and  his  heirs ; 
the  eldeft  fon  dyed  without  iffue  living  A.  Per  Cowper  C.  though 
A*  was  living  he  was  but  bare  tenant  for  99  years  if  &c.  and  me 
eftate  tail  vefted  in  the  fon  in  equity,  but  the  legal  eftate  in  the 
truftees  and  their  heirs  during  the  life  of  A.  and  they  are  truflecs 
purely  for  the  tenant  in  tail,  and  not  to  oppofe  him  tor  thofe  that 
are  to  come  after  him,  fo  that  the  fine  and  feoffment  by  the  truftea 
and  eldeji  fon  of  A.  with  A.  is  a  good  bar,  and  the  truftee  not 

fuilty  of  breach  of  truft.     2  Vern.  754.  pi.  639.  Mich.  1717* 
lie  V.  Ofborn. 

15.  When  final  judgment  in  a  writ  of  right  is  given  afaioft 
donee  in  tail  upon  iffue  joined  upon  the  meer  right,  it  is  as  ftronc 
againfl  him  as  a  fine  with  proclamations  ;  and  the  Court  agreed, 
that  after  a  year  and  day  where  final  judgment  is  given  the  party 
is  barred,  and  alfo  that  fuch  final  judgment  fhall  bar  the  iffue  in 
tail.  Godb.  239.  pi.  330.  Mich.  1 1  Jac.  C.  B.  Piggot  v.  Piggot 
It  is  t  rale  16.  A  recovery  will  bar  an  eflatc  taU  without  afaie*  Clu  Rep. 
whcre"**^*    145-  15  Car.  I.  fol.  709,  Bales  v.  Proaor, 

recovcrjwill 

not  bar  the  iiTue  in  tail  there  a  fine  will  not  bar  them,    i  Bnmnl.  138.  Pafch«  16 xi. 

J  7.  Tenant  ip  tail  of  300  acres  levies  a  fine  of  100.  It  is  no 
bar  of  all  or  any  part  till  election  made,  and  till  then  the  lands  it- 
main  entailed;  Arg.  2  Chan*  Cafes  1x4.  Mich.  2  Jac.  2.iA 
Cafe  of  Hale  v«  Thomas. 


(X.2)    Bars 
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(X.  2)     Bars  of  Eftate  TaU  in  Tnift. 

I.  'TENANT  in  tail  of  a  fruftrnzj bar  Ymlihi^hj feoffmmt or  2Veni.Rcp. 

^   bargain  andfale.     2  Chan,  Cafes  64.  Trin.  33  Car.  a.  in  p^'^^' 
Cafe  of  Ld.  North  Ch.  J.  t.  Williams*  miffionm 

Bcverlcf  r. 

Betericy. ^Vern.  Rep.  14.  North  ▼.  Way.  2  Vera.  Rep.  345.  S.  P.  At^.^^Devi/e ^r 

ktrgmin  and  fait  noc  fttfiicienti  but  it  muft  be  by  dtcrtt  5  per  Cowper  K,  x  Vem,  j  51.  Paich.  1706. 
Legat  T.  Shewell  and  Weller.— —  For  t  tnift  or  equitable  intereft  //  a  eremtun  ojf  Cbaneery,  and 
tfaerefore  difpofablc  by  the  rules  of  Chancery ;  per  Finch  C.  a  Vem.  350.  in  Cafe  of  Salt  v.  Free* 

land.* Winf's  Rep.  91.  S.  C.  tod  there  Ld.  Cowper  faid»  that  it  was  a  doubt  with  him  if  « 

deed  only  executed  by  cefty  que  truft  in  uil  (hould  bar  the  remainder  man,  or  even  the  ifliie*  in 
regard  a  deed  may  be  made  at  a  tavern  or  by  furpriscy  whereas  a  recoTery  by  him  it  a  fekma  and 
deliberate  ad. 

2.  Bare  articles  (hall  be  a  bar  to  an  entail  of  an  equity »     2  ^'^  ^•XN 
Vcrn.  226.  pi.  105.  Pafch.  1601.  cites  it  as  the  Cafe  of  North  v,  *^«^^«« 

f%*  '  was  a  rec^ 

l^flampemOOn.  very  in  that 

cafe,  yet 

it  was  not  material  in  reprd  tfaeie  was  no  tenant  to  thc/fvr/^.    Ibid« 

J,  TrvAee  joining  with  cefty  que  trujl  in  tail  in  a  feoffment  will  Chan.  Arte. 
bar  an  eftate  tail  in  truft  j  per  Somcrs  C.     %  Vem.   344.  pi.  |jif*'JJ* 
318.  Hill.  1697-  Bowater  v.  Jblly.  htu'«(eo4 

bar. 

S.  C.  cited  Arg.  2  Vem.  704.  in  Cafe  of  White  ▼.  Thomburgh.«    ■      ■    S.  C.  citid  m  S.  C.  by  ||» 
one  of  Aika  v.  AUee.     Chan.  Pzec.  427. 

4.  Entail  of  a  truft  is  not  within  the  Jlatutg  4e  donis^  and  fo  a  [  266  } 
fine  or  recovery  not  neceflary,  but  is  alienabb  by  any  other  con^ 

veyance  made  by  him  who  has  an  eftate  of  inheritance  In  the  trufti 
Arg.  a  Vera.  344.  pi.  318.  Hill.  1697.  in  Cafe  of  Bowater  v* 
EBy. 

5.  Lands  are  dewfed  to  A,,  and  B*  and  the  heirs  of  theJUrvivor  in 
truft  to  foil ;  though  the  inheritance  be  in  abeyance^  yet  the  truf'* 

tees  by  a  fbse  may  mate  a  good  title  by  eftoppeL     3  Wms's  Rep.         ' 
37a.  Trin,  1 735.  Vick  v.  Edwards. 

6.  By  articles^  before  marriage  of  the  mortgagor's  father  and 
mother f  it  was  agreed^  that  ihe  wife's  portion  (being  1500/.J  JhouJd 
be  laid  out  in  land  by  the  truft ees  in  truft  for  the  hufl>and  and  wife% 
and  the  heirs  of  their  two  bodies  begotten  without  any  remainder  ovo^i 
the  hujband  dies^  leaving  a  fon  and  a  daughter ;  and  after  his 
death  the  truftees  purchaje  landsy  and  declare  the  truft  according  to 
the  marriage  articles ;  afterwards  the  wife  diesj  and  the  fon  fur^ 
vivos  her,  and  mortgages  theft  lands  inter  aP  by  kafe  and  reUaJe  to 
the  plaintiff  Harvey  without  fuftering  recovery.  Cowper  C.  of 
opinion,  that  the  mortgagor  being  only  tenant  in  tail  In  equity^ 
cannot  bar  the  entail  in  equi^  by  leafe  and  releafe  without  fine  or 
recovery,  and  that  his  fifter  fliall  have  the  lands  by  virtue  of  the 
entail  in  equity,  notwithftanding  the  leafe  and  releafe  of  her 
brother^  though  it  was  iofifted  on  by  the  j^^ntift's  €0unfel9  that 

a  an 
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an  entail  in  equity  may  be  barred  by  deed  without  iine  or  re- 
covery, and  cited  feveral  cafes  tp^  that  purpofe ;  but  Cowper  C. 
faidy  he  would  not  have  it  taken  for  a  rule  that  an  eftate  tail  in 
equity  may  be  barred  bv  deed  only,  and  faid,  that  in  thofe  Cafes 
'  where  it  has  been  holden  to  be  a  bar>  there  were  always  fomc 
particular  circumftances  to  induce  the  Court  to  it,  as  refufal  by 
truftees  to  convey  the  legal  eftate  to  cefty  que  truft,  et  iimilia. 
Pafch«  I  Geo.  in  Cane*  Harvey  v.  Parker. 


(Y)     Tail  at  ConGimon  Law. 

> 

[How  confidcred.] 

[i.  "tXTHEN  land  was  given  to  one  and  the  heirs  of  his  Mj^ 
^^    after  ijfue  he  had  afee^  becaufe  that  now  the  condition 
was  performed.     18  Aff.  58.  18  E.  3.  46.] 
Co.Litti  fg.       2-  At  common  law  if  a  gift  had  been  to  a  man  and  the  heirs  of 
7  Ret).  3I.     ^'^  body,  or  the  heirs  males  of  his  body,  if  be  had  ijfue^  xhcn  be 
l».3^^a.s,P.  Jbould  have  fee  JimpUj  and  if  he  died  his  ijue  Jhould  have  mortdan* 
^'^>L^Y  r£/?5r ;  for  it  was  fee  fimple  at  common  law ;  contra  after  the 
g^N«»U'j  ftatute  Weftm.  2.  cap.  i.  per  Grcne  J.  and  Hulfe  agreed  to  the 
mortdamceftor,  and  that  after  tfjite  had^  he  might  alien  ;  but  if  he 
died  without  ifllie,  and  did  not  alien,  formedon  in  reverter  hy, 
and  by  him  heir  collateral  (hould  not  have  the  mortdanceftor. 
..  Br.  Tail  and  Dones  &c.  pi.  19.  cites  18  Aflf.  5.  x 

3.  A  man  gave  land  in  ta'il^  and  after  he  granted  the  reverftn 
to  a  Jlrangery  and  the  tenant  in  tail  attorned.  Jenney  faid,  this 
is  a  void  grant  and  a  void  attornment ;  for  poft  prolem  fufciu« 
tarn  habet  poteftatem  alienandi,  which  was  a  conditional  fee 
fimple  at  the  common  law,  and  the  fame  law  ft  ill ;  for  nothing 
is'reftrained  but  the  alienation  ;  but  per  Cateft);,  becaufe  the  alii" 
nation  is  retrained  it  is  included  that  he  has  fuch  fpecial  eftate  that 
[  267  j  he  cannot  alien,  which  is  an  ejlate  tail,  quod  Littleton  and  Choke  J. 
concefferunt,  et  hoc  probatur,  for  if  he,  viz.  the  donor,  gfvcs  in 
tail,  the  remainder  over  in  fee  to  J.  S.  there  the  donee  has  eftate 
tail,  and  he  in  remainder  has  the  fee  fimple,  and  if  the  firft  eftate 
was  fee  the  remainder  was  void ;  for  no  remainder  can  depend 
upon  the  fee  fimple  \  and  upon  gift  in  tail,  if  the  dmor  ^'ih  '*' 
donee  y  and  makes  a  feoffment,  and  donee  re-enters  ^  the  feoffee  has  the 
fee,  and  fo  it  is  proved  that  the  donor  has  the  reverfion  in  him* 
Per  Brian  J.  h^ore  the  Jlatute  of  Weftm.  2.  the  d»ne$  Jbould  not 
have  had  fee,  though  he  had  iffue  ;  for  if  he  had  iflue  and  died,  and 
after  the  iflue  had  died  without  iflue,  no  alienation  being  made, 
the  donor  might  have  entered,  and  not  the  heir  collateral,  and 
fuch  matter  18  E.  3,  in  aflife.  And  the  juftices  held,  that  if  a 
man  give  land  in  tail,  the  donor  may  grant  the  reverfion  by  fin^ 
and  the  King  donor  may  grant  it  by  his  letuis  patents,  and  the 

reveriiOii 


rererfion  ihall  psds  wkbout  attornment.    Br.  Tail  and  Dones, 
pi.  28.  cites  12  £.  4.  2,  3. 

4.  At  common  law  the  Unant  in  tail  Jhall  have  fie^  therefore  1^''^*^^ 
this  remains  now,  and  therefore  tenant  in  tail  who  dies  feifed  dies  .  ^^  ^^aei 
feifed  in  fee;  for  the  ftatute-of  Weftm.  2*  cap.  i.  reftrains  nothing  s.  C. 

ha  the  alienation^  and  that  the  ijfue  Jhall  havi  formtdon  where  at 
cmmin  law  he  Jhould  have  no  remedy  ;  per  Townfend.  But  per 
Kirton,  Fairfax,  Hufley,  and  by  all  the  Court,  and  by  all  the 
feijeants,  after  this  ftatute  the  tenant  in  tail  ihall  not  have  but 
fee  tail  and  not  fee  fimple  ;  for  hj  the  ftatute  the  donor  retains  the 
fee  Jimple^  and  two  fee  fimples  cannot  be  of  one  and  the  fame 
land  ;  and  alfo  there  is  a  tenure  between  the  donee  and  the  donor  for 
the  reverfion^  as  it  is  faid  elfewhere  \  and  therfore  there  is  fee  in 
the  donor,  and  the  donor  holds  the  reverfion  of  the  lord  as  before  the 
gift,  as  appears  4  H.  (?.  19  and  the  donor  may  give  or  forfeit  thii 
fee  fimple  \  quod  nota.     Br.  Eftates,  pi.  40.  cites  5  H.  7.  14. 

5.  Tenant  in  fee  tail  is  by  force  of  the  ftatute  of  IV ejlm.  2.  cap. 
J.  for  before  the  faid  ftatute  all  inheritances  were  fee  fimple,  (as  well 
conditional  or  qualified  as  abfolute,  to  diftinguifh  them  from  ef- 
tates  in  tail  ftnce  the  ftature)  for  all  the  gifts  which  are  fpecified 
in  the  fame  ftatute  were  fee  fimple  conditional  at  common  laWf 
as  appears  by  the  rehearfal  of  the  ftatute.     Litt.  S.  13. 

6.  The  caufeofthe  making  the  ftatute  of  Weftm.  2.  was  to  prc- 
ferve  the  inheritance  in  the  blood  of  them  to  whom  the  gift  was 
made     Co.  Litt.  19.  a. 

7.  Before  the  ftatute  of  donis  ice.  if  land  had  been  given  to  a 
man,  and  the  hetrs  males  of  his  body,  the  having  iffue  female  had 
been  no  performance  of  the  condition  ibut  if  he  had  iilne  male 
and  died,  and  the  ifTue  male  had  inherited,  yet  had  he  not  had  a 
fee  iimple  abfolute ;  for  if  he  had  died  without  ifTue  male  the 
donor  ftiould  have  entered  as  in  his  reverter.     Co.  Litt.  19.  a« 

8.  By  having  iffue  the  condition  was  performed  for  three  purr 
pofes,  viz.  i^  To  alien.  2.  To  forfeit.  ^.  To  charge  with  rent^ 
common  &c.  But  the  courfe  of  defcent  was  not  altered  by  having 
iflue ;  for  if  the  donee  had  iiiue,  and  died,  and  the  land  had  de- 
fcended  to  his  iftue,  yet  if  that  iiTue  had  died  (without  any  aliena- 
tion made)  without  ifTue,  his  collateral  heir  ftiould  not  have  in- 
Merited,  becaufe  he  was  not  within  the  form  of  the  gift,  viz.  heir 
of  the  body  of  the  donee.     Co.  Litt.  19.  a. 

9.  If  land  had  been  given  at  the  common  law  to  a  man  and 
the  heirs  females  oi  his  body,  and  he  had'iffue  afon  and  a  daughter j 
and  died,  the  daughter  ftiould  have  inherited  this  fee  ftmple  at 
common  law,  for  the  ftatute  de  donis  &c.  creates  no  eftate  tail 
ha  offuch  an  eftate  as  was  fee  fimple  at  common  law.  Co. 
Litt.  19.  a. 

10.  Before  the  ftatute  Weftm.  2.  the  donee  bad  holden  of  the  [  ^68  1 
donor  as  of  his  perfon^  and  now  of  him  as  of  his  reverfion.     Co, 

Litt.  23.  a. 

11.  Whofoever  fliall  be  to  inherit  by  force  of  a  gift  in  tail 

made 


^^  etate. 

made  to  Ae  heirs  male  mu&tmnnfb»J^imUmbt>9jhvih^  ham 
males.     Litt.  S.  24. 

12.  It  is  a  certain  rule  in  Uw,  diat  in  emy  «ftate  in  ta9  with- 
in the  laid  Aatute  it  muft  be  HnuUdfaAtt  by  exprefe  words  er  ky 
wmb  eqqipolleat  ^  what  bodf  dw  heir  inberkaUe  fliall  ifiie. 
Co*  Litt.  17.  b* 

(Z)    By  whom  it  might  be  Docked. 

S.C.  cited    f  I,  jF  haron  and  feme  were  feifed  io  them  and  the  heirs  efAett 
j^Rep.  140.         J.  i^^j^  ^e  baron  alone  after  iffue  could  not  have  docked 
it ;  but  the  iiliie  after  hts  death  ihould  have  a  cut  in  vita,  24  E. 
3.  45.  Co,  Litt.  19.] 
*'2  Le.  37.       2.  A  fine  levied  bj  ienant  in  tailj  remainder  to  him  in  fee  wiA 
\  ^ro  V*    pfo^inations  is  an  extingaifhrnent  of  the  eftate  tail,  as  much 
689.c'ro.'E.  to  all  intents  as  if  tenant  in  tail  bad  died  without  ifliie;  for 
478.  Hob.     otherwife  the  cognizee  mtift  have  two  diftind  eftates  in  fisCt  via. 
jf cfcVo^'  ^  ^fi  fi^  determinable  upon  the  death  of  the  tenant  in  tail 
1  Rep.  49.    without  ifliie,  and  alfo  an  abhlute  fee,  which  is  very  abfurd,  and 
k  a  Buift.     therefore  the  greater  fee  which  is  abfolute  IhaH  merge  or  fwallow 
45-  y>-  IZ'    yp  the  bafe  fee,  and  be  confelidated  into  one  entire  eftaie.    Re- 
vived per  Cur.  and  to  prove  this  the  cafes  in  the  margin  * 
were  cited.    Carth.  258.  Hill.  4  W.  &  M.  in  B.  R.    Sim- 
monds  v.  Cudmore. 


(A.  a)     At  what  Time  it  might  be  Dockei 

[l.     aSTER  iffue  the  donee  might  bar  the  ifliie  i/  Mewaim, 
-^  7  H.  4*  46.  pU  6.  18  £.  3.  56.  b.  Admitted  by  ifiie. 

Co.  Litt.  19.] 
» inft.  334.       [2.  Jfter  wue  he  might  bar  the  iflue  hyfirfeiturtSat  felony  er 
^'  ^*  treafon.    7  H.  4.  46.  pi.  6.     Co.  .Litt.  19.] 

t  Inft.  333.  r^.  If  donee  at  common  law  had  aliened  b^re  ijfne  and  afiet 
s.  P.  cites     ^^2  ijfue^  this  alienation  fhould  bind  him,  becaufe  he  claims  a  ice. 

Formedon      ^O.  J.ltt.  1 9- J 

«i.  30  E.  I.  {4.  But  in  this  cafe  if  the  iffite  dies  with$ut  iffike  diis  alienation 
Vormedon    ^^^  ^^  y^^  ^^^  j^^^^  ^|.  [^  ^^y  re-cntcT,  becauib  at  tbe  tine 

•fteo  in  Ld.  of  the  alienation  he  had  no  power  to  bar  the  poiibtlity  of  the 

Berkley's       donor.  Co.  Litt.  IQ.l 

Cafe. .  .  ^  J 

7  Rep.  35.  a.  Same  Cafes  out  of  7itzh.  cited  In  a  nota.  And  fays*  Notabcne,  thefe  nks  yet  boll 
plact  io  cafe  of  grant  of  aft  annuity  to  one  an4  the  hein  male  of  hit  body>  and  to  all  other  inherit 
fences  vfbich  art  not  within  the  ftatute  de  donis  oonditionalibus. 

[  269  ]      5*  If  the  King  brfore  the  /latute  of  donis  conditionaUbus  bad 
made  a  gtfi  to  a  man  and  to  toe  heirs  of  his  botfy  begotten^  the  donee 

poft 


<0ftftt0«  a% 

poft  {Nsleoi  fiiTdmani  might  have  atSeoed  as  wdl  [as]  in  the 
Cafe  oi  a  coamoa  p«r(bti.    Co.  Littt  19.  a.  b. 

6»  But  gf  fit/  Jmii  had  h$  ^^  and  btftn  ibejlatute  had  aliened  9  ^^-  ^s%. 
wkb  wa9vaniy^  and  dud^  and  the  warraMy  had  difiended  upon  the  ^^^'  ^^ 
King^  this  ihould  not  have  bottod  the  King  of  bis  rcveriioift  with-  this  (kail 
outailets;  but  otherwife  it  was  in  the  Cs^  of  a  €omaQR  periin.  notbat^ 
U  Litt.  19.  b,  "Z"^"^ 


though  it 
k  with  coUMeiml  wartaaty*  tttUfi  aflctt  defcendt  fo  at  the  Kinf  might  have  pfenary  Crtisfiiaioa  aal 
noBflipencc ;  fot  without  warranty  and  recompcDcc  it  it  not  fitch  oompleat  aUicnatioat  die  a^|mg^ 
ate  hiviag  a  cosf  kat  cftate  ibas  «•  bar  the  King  of  hit  rcfcHbn. 

7.  Of  the  other  fide^  if  lands  had  been  given  to  the  King^  and  te  i  Rep.  44. 
At  heirs  cf  his  hedf^  he  could  not  before  iffuc  have  aKened  in  fee,  ^-  ^ittt  M. 
bat  ooljr  to  have  barred  his  iiGie  as  a  common  perfon  might  have  \^^^\^ 
done,  but  not  to  have  barred  the  reverfion,  for  that  Ihould  have  iey*t  Cafe, 
been  a  wrong  in  the  Cafe  of  a  fubjeft,  and  the  King's  prerogative  ^-  P- 
oanot  aker  this  Ca£v  AOf  make  it  greater  than  me  donor  gave 
unto  him ;  and  it  is  a  maxim  in  taw,  That  the  King  can  do  no 
UTong.    Co.  Litt.  r9«  b» 


(B.  a)    Frank-marriage* 
How  it  may  be  created* 


[i.  It  may  be  created  without  dnd^    39  H.  6.  30.  b.] 

[2.  It  may  be  created  hj  this  word  frank^marriage^  without 
words  heirs  of  the  ho^f  ^c*    20  H.  6.  jo.  b.] 

By  what  Words. 

[j.  If  a  man^iW  land  with  his  coujin  in  frank-  marriage^  render^  •  Br.  Frank- 
ing  renty  this  refervation  is  void,  becaufe  it  cannot  ftand  with  the  ™*"^*f«» 
eftale  to  render  any  rent  before  the  ^th  degree  faffed^  and  fo  good  s.  c.  ^thT 
frank-marriage,  *  4  H.  6.  22.  Contra  f  26.  AU.  66.  adjudged,  a  rerervation 
rent  and  fervice  of  ohivalry  refervcd.1  *»  contrwy 

*  •*  to  the  na« 

laave  )  ^r  Martin  J.  )uod  noa  flegacar.»  Br.  Refervatim^pl.  rj.  citet  S.  C— — S.  P.  thit 

is  a  Ciale  aad  not  frai^p-marriagey  Vt  reafoa  of  the  referration*  Br.  Frank^-marriage^  pi.  9.  cites  the 
old  Book  of  Tenures.  But  Brooke  iays,  tdeo  quaere,  becaufe  the  pleas  3  and  5.  [cited  here]  are  con- 
tnuT*  and  lays  that  it  feemt  no  taile,  becaufe  the  word  (hein)  is  wanting,  and  where  land  is  give» 
in  nak^BMrriagewich  a  nun  anda  wnmm  who  it  not  coufin  10  the  donor,  thit  is  only  an  eftate  for 
lift*  lor  icU  not  within  the  inaiimt  and  thtsefort  it  feemt  that  tht  maxim  makes  thia  to  be  an  eibts 
of  inheritance  in  thit  cafe. 

t  Ibid.  pi.  5.  cites  S.  C.  U  S.  P.  by  Kitehen  that  it  it  void  till  the  4th  degree  it  paft  \  hiit  it  ia 
weeiprdaiy  adjudged.'  ■■       Br>  Relhrvalion,  pi.  3a.  citet  S.  C. 

C4*  If  gift  be  in  firank-qsarrhige  to  the  baron  and  feme  hahtn-^ 
deem  ta  them  and  their  heirs  in  fee  the  frank-marriage  is  dejlroj^d^ 
and  cbey  hav«  tAate  infee^  Demurrer,  lo  H«  6;  li.] 

5*  Land 


th  t  €ftatt» 


/ 


5.  Land  was  given  to  y.  N.  and  to  the  coxin  tf  the  imtor  tH 
frank-marriage^  habendum  ta  them  and  the  heir»^  and  yet  a  good 
frank-marriage.  Br.  Frank-marriage^  p!.  7.  cites  r3E.  r.  And 
Brooke  fays,  that  this  was  the  fame  year  in  which  the  ftacute  of 
the  tavie  Was  made,  cites  Fitzh.  Formedon  6^. 
C  370  j  6.  A  man  gave  in  frank-marriage  to  the  donee  and  his  feme^  and 
their  heirs^  and  to  whomfoever  he  would  ajfign  it^  and  yet  it  was  a* 
warded  frank- marriage,  and  the  reveriion  remained  in  donor. 
Br.  Eftates,  pi.  70.  cites  i?  £.  i.  and  Fitzh.  Formedon  63 

7.  If  lands  be  given  in  frank-marriage  unto  a  man  with  the 
Jtinjwoman  of  the  donor  of  the  whole  bloody  by  thefe  words  {^  frank* 
marriage)  they  have  an  eftate  in  fpecial  tail  if  they  intermarry, 
and  if  in  fuch  cafe  the  hujbanddies^  and  the  fame  donor  gives  mare 
binds  in  frani- marriage  unto  a  fecond  hufiand  of  the  fame  woman^ 
this  is  a  good  frank-marriage.     Perk.  S.  236. 

8.  And  a  gift  in  frank-marriage  made  after  the  marriage  is 
good,  and  yet  fome  have  faid  the  contrary,  and  their  reafon  is, 
Becaufe  that  the  gift  in  frank-marriag^  ought  to  be  made  for  ad* 
vancement  of  the  kinfwoman  of  the  donor  by  marriage,  and 
therefore  fuch  a  gift  made  after  the  marriage  cannot  be  intended 
to»that  purpofe  \  againft  which  it  may  be  faid,  that  fuch  a  deed 
made  to  fuch  perfon  after  the  marriage  between  them  may  be  the 
caufe  of  the  marriage,  as  well  as  if  fuch  a  gift  had  bem  made  to 
them  before  the  marriage.     Perk.  S.  237.  cites  H.  4  E.  3.  8. 

MjA\^  after  9.  Land  w.vs  given,  to  the  hufband  and  wife  in  frank-marriage, 
^*friSk-  ^^f^  annos  nubiles^  and  afterwards  they  are  divorced \  the  wife  has 
^Lrria^',      an  eftatein  tail.    Godb.  19.  Arg.  cites  19  AiT. 

and  after  the 

aiarriage  folemnized  between  the  donees,  the  d«nees  are  divorced  at  the  futt  of  the  hu(l>and«  in  this 
cafe  the  woman  ihall  hold  the  whole  land,  andthe  hufband  (hall  have  none  of  it.  But  if  fuch  a  di- 
vorce be  in  other  gifts  in  fpecial  tail  by  eiprefs  words,  yet  they  (hall  hold  the  land  fo  given  jointly, 
&rlng  their  lives  &c.     Perk.  S.  23 S.  cites  12  AC  p.  aa.  S.  P.    And  if  ti^edivwxe  be 

cxufa  prascontrafhis  the  wonun  ihall  enjoy  the  whole  land,  becaulc  the  was  the  cauieof  the  gift. 
Co.  LilS.  22.  a.  in  principio. 

10.  Note,  that  at  common  law  before  the  ftatute  de  donis  con* 
ditionalibus  Weftm.  i.  frank-marriage  was  fee-fimfU  conditienalf 
and  the  donee  pod  prolem  fufcitatam  had  power  to  alien  it.  Br. 
Frank-marriage,  pi.  8.  cites  30  £.  3.  and  Fitzh.  Formedon  66. 

11.  Where  gift  is  made  in  frank-marriage,  there  after  the  \th 
degree  the  ijfues  fhall  hold  of  the  donor  as  the  donor  held  over, 
per  Finchden.  Quod  non  negatur.  Br.  Tenures,  pL  8.  cites 
45  £.  3.  20. 

Br.  Eftatef,  12.  in  formedon  the  demandant  counted  of  a  gift  in  frank- 
^*  I  rTi'o  "^^riage,  and  the  tenant  pleaded  that  ne  dona  pas  modo  fc  formai 
ao.  that  gift  and  at  nifi  prius  the  demandant  gave  a  deed  in  evidence,  by  which 
IB  frank-       the  donor  gave  to  J.  S.  in  liberum  maritagium  with  A.  his  lifter 

h^cndam  ^^  ^^^'  '^  ^^^^  ^"^  '^'"^  ^^^^  f^^  ^^^^  *"^  whether  this  ws 
to' them  and  frank-marriage  was  the  doubt.  Finchden  faid,  that  where  a  gift 
their  heirt  -  is  made  to  baron  and  feme  in  frank-marriage  habendum  to  them 
**'*fr«ak-  *"^  ^^^  ^^ix^  of  the  baron,  this  is  an  eftate  tail,  and  fee-fimpic, 
narriafe ;     wd  the  fcc  ihall  take  effect  after  the  tail  determined ;  but  Knivet 

•»atn  of  held 


^ftatt,  270 

Ud  e  contra,  and  that  they  have  fee  by  the  gift,  quod  Mowbrey  s><^ » <*>U 
conccffit,  bccaufe  the  donees  (hall  hold  of  the  lord  paramount  ^^J^^ 
and  not  of  the  donor ;    and  afterwards  Fincbden  agreed  with  their  heirs, 
diem  that  it  is  not  frank-marriage  ;  but  Brooke  fays,  Qjxre,  quia  there  it  u 
noo  adjudicatur;  but  by  Finchden  where  a  gift  is  made  in  tail  ^j/^^^ 
habendum  to  them  and  their  heirs,  there  it  is  a  good  tail  in  fee  in  re. 
poflefiion  and  fee  in  remainder*     Br.  Frank-marriage,  pL  i.  mainder. 

cites  45  E.  3.  19-  S^'^^S: 

45  £•  3' 
19,  2:^. 9  Rep,  14,  a.  citct  S.  C.   fays  judgment   wai  given  agaioft  the   demandant* 

keaufe  a  fee-fimplc  and  not  an  eftate  tail  pafled  by  the  deed. 10  Rep.   iiy.b.  118.  a.  cite* 

S.  C  and  obferves  that  Fioh.  Tail  14.  faya*  that  the  gift  was  adjudged  a  fce-fimple  and  not  frank- 

■urriage ;  and  that  Statham  in  abridging  the  cafe  tit.  Tail,  fays  it  was  adjudged  that  it  was  an 

cAate  in  frank-marriage,  and  Brooke  (as  here  in  the  principal  cafe)  fays,  Quxre,  ^uia.non  adjudica. 

Iiir. S.  C.  cited  Codb.  19. 

13.  If  a  man  gives  in  frank-marriage  rendering   10  J.    rent^  [  271    ]  , 
this  is  a  tail  and  no  frank-marriage  by  reafon  of  the  refervation, 

for  firank-marriage  fhall  be  frank,  till  the  4th  degree  be  pafled. 
Br.  Eftates,  pL  77. 

14.  But  per  Martin  Juftice  the  refervation  is  void,  and  it  is  a 
good  frank-marriage,  for  the  gift  (hall  be  taken  moft  ftrong 
againft  the  donor,  and  alfo  it  feems  that  it  cannot  be  tail,  for  it 
wants  this  word  heirs.     Br.  Eftates,  pi.  77.  cites  4  H.  6.  22. 

15.  Land  cannot  he  given  in  frank-marriage  with  a  man  who  is  ^^'^'^^  *»• 
coujin  to  the  donor,  hut  it  ought  to  be  with  a  woman  who  is  his  Sinfcd -^ 
coufin.    Br.  Frank-marriage,  pi.  10.  cites  it  as  faid  for  law  in  Sec  pi!  21, 
time  of  H.  8. 

16.  A  gtfi  in  frank-marriage  the  remainder  to  J.  N,  in  fee  is 
not  firank-marriage ;  for  warranty  and  acquittal  are  incident  to 
frank-marriage  by  reafon  of  the  reverfion  in  the  donor,  which 
cannot  be  where  the  donor  gives  the  remainder  in  fee  to  a  (Iran* 
ger  upon  the  fame  gift.  Br.  Frank-marriage,  pi.  11.  fays  that 
this  was  laid  for  law  in  the  time  of  H.  8. 

17.  If  a  man  gives  in  frank-marriage  with  one  who  is  not  his 
coujmy  this  is  only  for  term  of  life,  for  it  is  a  maxim  that  fhe 
ought  to  be  his  coufm.    Br.  Eftates,  pi.  79. 

18.  J.  H.  gave  lands  in  frank-marriage  to  one  W.  by  thefe  C^^b.  it. 
words,  viz.  Dedi  ^  concejft  &c.  Johanni  White  in  liberum  rnari*  ^^'q\^i^ 
tagium  yohannafilia  mea^  (in  the  dative  cafe)  whereas  the  words  accordingly, 

of  frank-marriage  are  in  the  ablative  cafe^   as  (cum  Joanna  filia  Mo- 

mea,)  habendum  difbe  Johannae  White,  &  hxredibus  in  pcrpe-  s^c'^cited*^ 
tuum  tenendum  de  capitalibus  dominis  feodi,  with  warranty  to  as'  adjadgcd. 
the  hufband  and  his  heirs ;  the  Court  held  the  fame  good ;  but 
afterwards  it  was  adjudged  to  be  no  frank-marriage  nor  gift  in 

tail,  but  a  fee-fimple.  And  the  juftices  faid  that  the  ancient 
books  were,  that  where  it  took  not  efFed  as  a  frapk- marriage  it 
ihould  be  in  efpecial  tail,  yet  thofe  at  this  time  are  not  law  ;  but 
they  agreed  that  though  this  at  one  time  took  efFeft  as  frank- 
marriage,  yet  by  matter  ex  poft  fad^o  may  be  made  an  eftate  tail. 
Owr.  26.  25  Eliz,  Wcbbc  v.  Potter. 

19.  5E.' 


TJt  Cl 


'i»:i^ 


19.  5  E.  3.  RcAert  gave  the  rewrfien  of  lands  wtiich  AgiM 
Itts  wife  did  hold  for  her  life  to  Stephen  Delamore  habenduia  pell 
oiortem  diAse  Agnetis  in  liberum  maritagium  cum  ypanna  filit 
«}ufdcni  Robert!)  it  is  adjudged  that  it  is  a  good  eftate  taii| 
ivfaerein  three  things  are  to  be  obferved,  ift.  That  Joan  the 
daughter  took  with  her  hu(band  an  eftate  in  efpecial  tail,  albeit 
ike  were  nancd,  but  undir  a  (cum)  vis.  cum  Joanqa  &c«  adiji 
That  (cum)  doth  come  after  habendum^  for  it  is  but  all  one 
ientence.  ?dly,  That  thefe  words  (in  liberum  maritagium)  do 
create  an  eftate  of  inheritance  in  efpecial  tail,  as  L-ittteton  &fs, 
Le  donee  ad  un  inheritance  per  reafon  de  ceux  parols  oc 
jdheit  the  gift  is  made  of  the  land  to  the  man  with  his  daughter 
tic^  yet  is  the  gift  good  to  them  botb  in  efpecial  tail.  •  Co.  Litt« 
ai.  a. 

20.  If  lands  be  given  by  thefe  words  {in  frani'marriage)  ac* 
cording  to  the  rules  of  the  law,  then  do  the  words  create  an  ef» 
tate  of  inheritance  in  Ipecial  tail ;  for  the  confideration  of  mar« 
riage  is  in  that  cafe  more  favoured  in  law  than  any  other  con* 
fideration.  But  thpugh  the  gift  be  in  the  words,  yet  if  it  be 
not  C9nfonant  to  the  rules  rf  the  law  in  other  things  requifite 
thereunto^  there  they  create  but  an  eftate  for  life.  Co.  Litt. 
21.  b. 

21.  Four  things  are  incident  to  a  frank-marriage*  Firft, 
That  it  be  given y^r  confideration  of  marriuge  either  to  a  man  witb 
a  womany  or  as  fome  have  held,  to  a  woman  witb  a  man ;  for  in  6 
£•  3.  33.  in  Piers  de  Saltmarfh's  Cafe,  a  man  gave  land  to  his 

C  272  ]  fon  in  frank-marriage,  and  Fitzh.  N.  fi.  172.  taketfa  the  law  fo 
alfo.  And  7  £•  4.  12.  per  Moyle  againft  a  new  opinion  in 
temps  H.  8.  Br.  tit.  Frank-marriage,  die  former  books  being 
not  rememberedi  Secondly,  That  the  woman  or  man  that  is  die 
caufe  of  the  gift  be  of  the  blood  of  the  donor^  but  it  may  be  made 
as  well  after  marriage  as  before,  and  it  may  be  made  with  a 
widow  &c.  Thirdly,  If  the  gift  be  made  of  fuch  a  thiog  as 
lieth  in  tenure,  that  the  donees  bold  of  the  donor  at  the  time  of  the 
eftate  in  frank^marriage  made.  A  rent  fervice  may  be  given  in 
frank«marriage  becaufe  it  may  be  holden.  And  (o  may  a  rent- 
charge  or  rent-feck,  as  Fitzh.  N.  B.  holds,  and  it  appears  in  our 
books  that  a  common  was  granted  in  frank-marriage.  Fourthly 
That  the  donees  Jhall  bold  freely  of  the  domr  till  the  fourth  degree  be 
fajl.  And  therefore  if  land  be  given  to  a  woman,  with  a  feo  of 
the  donor  in  frank-marriage,  there  paiTeth  an  inheritance ;  but  if 
the  donee  that  is  the  caufe  of  the  gift  be  not  of  the  blood  of  die 
donor,  then  there  paiTeth  but  an  eibte  for  life  if  livery  be  node. 
Co.Litt»2Ji.  b* 


(B.  a-  a) 
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(6;  a.  i)     JPrank-Mamage* 
Privileges  aad  Pleadings. 

r.  jTOrmedon  ihall  be  ^uod  dedit  In  liherum  maritagium ;  ^r  fir»  f  ridlA 

•*■    Hank,  though  the  four  iegrets  he  paffed^  and  the  heir  (hall  »»mH«* 
Touch,  and  have  writ  of  mefne  as  before  the  fourth  degree  ;  but  \^^  * 
Hull  and  Culpepper  coiitra,  therefore  quaere.    Br.  Forniedon, 
pi.  27.  cites  I2  H.  4.  9. 

2-  If  land  is  given  in  frank-marriage,  and  the  fiurih  degree  if 
poffedi  aod  he  makes  mention  of  the  frank-marriage^  the  writjhaif 
aiate;  for  be  ought  to  have  writ  and  count  upon  a  general  gift^  and 
not  upon  the  frank-marriage ;  for  this  is  determined  after  the 
fourth  degree,  quod  jufticiarii  conceflerunt  in  trefpafs  upon  the 
cafe.    Bn  Formedon,  pi.  41.  cites  2i  H.  7; 

3.  Note  th^t  the  third  heir  in  frani-marriage  JbcU  do  homagi 
and  fefvicee  and  not  before,  Br.  Frank^marfiage^  pL  6.  cites  15 
H.  3.  And  Brooke  cites  6  H.  3.  accordingly^  and  that  brfore  thef 
JbalidofeaJiy  onlf^  but  there  by  t'ittleton  in  his  book^  the  fourth 
degree  (hall  be  paifed  firft,  and  the  thii-d  heir  is  the  very  fourth 
degree ;  for  the  donees  who  are  not  heirs  are  the  very  firft  degree^ 
«ites  Fitsh.  Droit  60. 

(C.  i)    tall  Special.  SS 

By  whit  Wordd. 
[67  Deed.] 

[l.  TF  land  be  given  to  the  baroH  and  ferfiei^  and  to  ihe  heih  of 
^  their  two  bodies^  and  if  the  baron  dies  witSbut  heir  of  the 
h§dy  of  the  fenuy  the  ri%:ainder  to  a  firanger^  this  is  a  fpcci^l 
tail  in  the  wife,  inafmuch  as  it  was  exprefsly  limited  to  her  before.  £  I7  J  } 
30  E.  3.  18.  b.] 

[2.  out  if  land  be  given  to  the  baron  and  his  heirs  of  the  body  (f. 
bis  wife  begotten^  and  if  the  baron  and  fenu  die  without  heirs  of 
their  lHuBtSj  the  remainder  to  another^  yet  it  fdems  the  wife  has  not 
any  eftate  by  implication  againfttthe  etprefs  limitatioxi  before* 
30  E.  3.  18.  b.] 

3.  A.  levies  a  fine  toAtufeof  hintfelffor  Ufe^  then  to  his  foil  ^ , 

for  life,  then  to  thcufeof  ih'^  intended  vOife  for  life^  rcrpaindcr  to 
the  ufe  of  the  heirs  to  be  begotten  upon  the  body  of  the  wife  by  the 
fen.  Adjudge^]  that  the  word  heirs  fball  be  applied  to  heirs  of 
both  parties,  and  that  where  the  word  are  plain,  and  (hew  the 
intent  of  the  btber,  they  fhall  not  be  conllrued  to  any  othex* 
meai^tng.    Sty.  3^5*  Pafch.  1652^  Goilage  v.  Taylor. 

Vox..  X.  X  (D«  ^) 
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(0.  a)     Tail  at  Common  Latr. 
*  Defcent.     [To  whom.] 


♦  f itihi       j|j,  jF  lands  at  common  law  had  been  given  to  am  and  his 

citw's!  C.  ^^'"^  '"^^'^^  ?^  ^"  ^^^>  ^^^  ^^""^  collateral^  who  were  not  of 

the  body  of  the  donee,  (hall  never  inherit,  though  the  donee 
had  iffuc  before  his  death.  *  18  E.  3.  46.  18  Aff.  58.  Co. 
Litt.  .193 

•  Fitxh.  [2.  •  If  land  had  been  given  to  one  and  his  heirs  males  of  bis  hdf 
^u^^*tc^'  and  afterwards  he  had  ijfue  a  male  and  a  female^  and  after  the  mali 
8  Rep.' 36.  dies,  xht  female  Jhall  inherit  the  land.  *  18  E.  3.  46.  18  Aff.  58. 
».  inprin-     Contra  Co.  Litt.  19.  j 

ctpio.   S.  P. 
per  Cur.  obiter. 

3.  If  la72d  had  been  given  before  the  Jlatute  to  haron  and  femt^ 
and  the  heirs  of  their  tiuo  bodies^  and  they  have  iJfue,  and  the  feme 
dies^  and  the  daron  takes  another  wife,  the  iffue,  which  by  poffibi* 
lity  he  may  have  by  her,  iball  inherit  the  land.  &  Rep.  36.  2. 
Trin.  29  tliz.  C.  B.  per  Cur.  obiter. 


(E.  a)     Tail 

Defcent  of  it. 


rKis  w^t       [i,  jF  an  cftatc  be  given  to  one  for  life,  remainder  to  the  right 
Jrifwoid»3  1  j^^i^^  ^  ^ijg  i^^y  ^jr  j^  ^^    If  ^^  jjjjl  attaches  upon  the 

And.Ypi.4.  eldeft  fon  of  J.  S.  and  he  enters  after  the  death  of  the  leilee,  the 
CrffwoWs  feconi brother  Jhall  not  have  the  land\yy  force  of  the  ^il,  becaufe 
%fniti  ^'  ^^  '^^  wappurchafor.     D.  4  &  5  Ma.  156.] 

Ihat  this  .  . 

'Teia»ipder  to  the  right  he  in  males  ice,  did  n6t  make  eftate  tail,  t:>r  give  k\j  other  eftate,  \nX  ifM 

^01^. — S.  C.  cited  hy  Hobart  Ch.  J.  Hob.   <0. Mod.  Z58.  S.  C.  cited  per  Cur.  and 

agreed  diat  at  common  law  a  man  could  ikOt  make  his  rieht  heir  a  purchafor  vriihoui  parting  with  the 
whole  feCf  but  that  by  way  of  ul'e  he  mi^jhty  and  that  Grcfwold's  Cafe  in  Dyer  is  of  an  cAate  e»- 
auted.        ■*  S.  C.  cited  2  Mod.  209.  211* 

C  ^74  1  [*•  ^^  ^^  ^^^^  ^^  Littleton  of  a  gifi  to  the  hn  and  the  heirs  ef 
^ihe  body  cf  the  father,  it  ktvcmthefeco^d  brotier  JhaU  not  inbent 
the  tail. .  D.  4  &  5  Ma.  156.  25.  Quxrc.] 
When  the  [j-  If  devtfe  bc  to  one  and  the  heirs  males  rf  bis  hddfk  if  dwet 
donee  died  j.^^^  ^;^^  ^  daughter  who  has  iffue  a  fon,  the  fon  (hall  notnavc  the 
heirmik  ^^nd  ;  for  the  devife  does  not  extend  farther  than  to  fettle  tlie 
o:  his  body,  eftate,  and  not  to  dtre6l  the  defcent^     9  H.  6.  23.  b.  *  ii  H.  ^ 


writhe  12.  b.] 


iA  jghier 

V  bo  was  *  '  ,  . 

»t«  c  heir  to  the  fee  fimple  entered  and  aliened«  and  Aone  Wss  then  m  efl^.wKo  cwold  chriiil  a*  tm 
maW  •f  tkc  body  of  tj^e  doaocy  it  WAf  held  by  Ue  bcft  of ixuoD^  that  kt  w&o  It  bdn  afccfi  aad  not  i> 


tflewhca  tht  remainder  falls,  (hall  not  have  if.  Br.  Devifc,  pi.  ^:  cites  9  H-  ^«  2j.  "But  t4 
cafe  the  daushter  had  died,  leaving  iflue  a  foo,  in  the  life  of  a  donee  her  father,  and  then  the  donee 
bd  died,  Pafton  held,  that  the  fon  (hould  have  the  land  uponfuch  limitation  by  devife,  though  he 
ihould  not  upon  fuch  Umiution  by  deed.  Ibid. — p— - — S.  P.  of  fuch  gl//t  for  there  the  lands  (hall 
revert  t«  the  donor,  and  the  fon  of  the  daughter  fliall  not  have  it,  but  otherwife  in  a  devife.  Br.  O:-^ 
vire,  pi.  29.  cites  ^o  H.  8. 

*  Br.  Devife,  pi.  32.  cites  S.  C.  that  the  fen  of  the  daughter  ihall  hare  the  land]  but  contra  14 
frut  by  fuch  words  i  per  Babington. 

4,  A  gift  to  M.  and  to  the  heirs  of  her  deceafed  husband  on  her 
haiy  begotten^  (fhe  having  a  fon  and  a  daughter  by  him)  gives  her  ^ 
ftate  for  life,  and  the  fon  a  ftate  in  tail ;  and  if  the  fon  dies  with- 
out ifiue,  his  fiftor  ihall  recover  per  formam  doni«  and  name  her-^ 
felf  fitter  and  heir  to  him  in  the  writ,  becaufe  (he  can  have  no 
other,  and  yet  the  land  did  not  properly  defcend  from  him  ;  but 
(he  takes  as  he  himfelf  did,  as  heir  of  the  body  of  A.  But  in  th^ 
fame  cafe,  if  the  heirs  of  the  body  of  the  husband  had  been  named 
after  the  habend^^  they  had  taken  nothing ;  for  they  could  not 
take  a  prefent  eftate  in  pofleilion,  beca^ife  not  named  before  thtt 
habend.  nor  by  way  of  a  remainder,  becaufe  there  is  no  mention 
of  any  eftate  but  only  of  fuch  which  is  to  take  efFe^^  prefently* 
Hawk.Co.  Litt.  37.  -^ 

5*  A  fon's  daughter  cannot  take  by  a  limitation  to  the  heir^ 
female  of  the  body  of  the  father^  becaufe  fhe  muft  derive  all  by 
females;  per  Wright  K.  2  Vern.  4091  Hill;  1700.  Johnfon  v. 
Northley. 

(F»  a)     What  Charge  made  oy  Tenant  in  Tail 

fhall  bind  the  Iflue. 

[li  tF  tenant  in  tall  dcknTwledge  a  tenure  of  the  King  by  ejiop^  t  opp*! 
P^K  yet  the  iflue  fliall  avoid  it  by  the  flatute  nee  perfa£fum  (T)  pi.  i. 
»c.  1  H.  4.  sO  ^'  ^• 

[2.  If  tenant  in  tail  charge  the  land  the  iflue  may  defeat  ic. 
j8  E.  3.  23.  b.]  * . 

[3*  If  tenant  in  tail  grants  ejlovers  to  another,  this  is  void  by 
his  death.     38  E.  3.  23.  b.]  ,  ,^     , 

[4.  If  tenant  in  tail  acknowledges  a  Jiatute  or  recognizance^  ^FoiSja^ 
Upon  which  the  land  tailed  is  extended^  the  ifliie  after  his  death  *-  -'-  ^'  \-^ 
miyoufthim.  38  E.  3.  23.  b.  18.  b.  admitted  by  iflue  *  38  ♦  Br.  E  ie 
Air.  5.  adjudged.!  Congeabu, 

S.  C.  ■       ■       Br.  Recognizance,  pi.  7,  cites  S.  C. 

[5.  If  |»nant  in  tail  grants  the  vejlure  of  his  wood  znd  dies,  the  [  275  1 
grantee  cannot  cut  the  wood  after.     Contra  3S  E*  3.  24.] 

[6.  If  tenant  in  XaiA  forfeits  the  double  value  of  the  marriage  and 
ii\e^^  the  lord  Qiall  retain  die  land  till  it  be  levied  againit  the  ifllie. 
I H.  4.  5.  b.]  ^  • 

7.  In  aflife,  tenant  in  tail  granted  a  rent^charge  and  died  \  the  p  r^'*^^^ 
ijfu$  entredand  enfeoffed  N.  and  retobk  ejlate  &c.  and  yet  it  •   -  >e!u,  pi/c. 

X  2  awarded 


«7S  <^ftdtf# 

j}%  ii  H  awarded  that  the  charge  was  determined  i  for  hy  thi  entry  ^  the 
Ar^fnCtfe  *'""  ^^  ^^^  extinSi.  Br.  Charge,  pi.  ao.  cites  14  AIT.  3. 
0/ Smith  V.  8.  NevertheUfs  it  was  faid,  that  execution  uptnajhtute  merckaiU 
^upfeton,  made  by  tenant  in  tail  was  executed  a^ainft  the  feoffee  rftbe  ijjut 
Cawiton's  ^"  '^'^»  quxrc ;  for  it  feems  that  the  land  was  difcharged  in  die 
Cafe,  and  hands  of  the  iifue  by  rcafon  of  the  tail,  and  once  difcharged  it  is 
&!d  he  well  for  ever.  But  quaere  if  the  purchafor  (ball  have  advantage  of 
jlldg'^e^nt*^*!  the  tail  J  quaere  j  for  it  fi^ins  all  one.  3r.  Charge^  pi.  20^  cjtes 

therein  5  but   14  Aff.  3. 
■  Bromley  and 

he  both  difallovir'ed  the  Cafe  of  19  £.3.  where  it  is  adjtidgedt  thit  where  tenant  in  tail  wasbooad  b 
a  ^atute  merchant  and  died  and  the  iiTue  entered  into  the  land  and  aliened*  that  the  land  ftall  be. 
charged ;  for  the  remitter  difcharges  the  eiecutioo  as  well  as  the  rent  charige  (  and  bj  them  tbeic  ii  a 
diveHit7>  where  the  thing  may  be  to  the  benefit  of  the  Iffue  in  tail,  and  where  to  his  charge.*^ 
The  Book  of  Afl*.  3.  cites  *  19  £.  3 .  8.  ^c.  and  HiU.  14  £.  3.  tit.  Charge  io« 
^  Fitihi  tit.  Refccit,  pi.  112.  cites  8.  C. 

9.  A*  devifed  land  to  B,  in  tailj  remainder  to  C.  in  fee  upm  em^ 
dition  that  B^  grant  a  rent  to  7.  S.  and  adjudged  that  he  in  re* 
mainder  ihall  be  charged  with  this  rent  after  the  eftate  tail  ended } 
per  Jones  J.  Lat.  130.  ia  Cafe  of  Daniel  v.  Upley,  cites  34  £• 
3.  II  H.  7. 

10.  Grant  of  tenant  i^  tail  to  boUwhbout  impemcbment  ^t»a^ 
with  ajfets  defcended^  is  no  bar  againft  the  ifltie  in  tail ;  for  the 
fiatute  of  Gioucejier  does  notjpeak  but  rf  warranty  and  ajfett^  and 
the  ftatute  of  Wefim,  2.  cap.  i .  mentions  quod  non  habeat  potefta- 
tern  alienandi,  yet  this  is  intended  of  all  things  wbicb  may  ium  ia 
dijinberitance  of  the  iffue^  and  that  leafe  for  years,  charge,  (i^tutc- 
merchant,  recognizance  &c.  made  by  tenant  io  tail^  Ihall  be 
avoided  by  his  ifTue  after  his  death }  and  per  Belk.  if  die  tenant 
in  tail  leafes  for  years  and  dies,  and  aflets  is  defcended,  if  the 
iffue  oujh  the  termor  he  Jhall  have  writ  of  covenant^  and  (hall  re- 
cover his  term  ;  but  Skip,  and  Thorpe  contra,  and  that  he  (ball 
not  recover  but  his  damages,  Br.  TaiV  and  Dones  &c.  pL  XJ. 
cites  38  E.  3.  23. 

11.  A  mzir  pijed  of  a  rent  grants  it  to  J.  S.  in  taily  and  after 
the  grantor  re/eajei  to  the  grantee  and  bis  hetrsy  (for  it  was  ancient 

^  rent)  by  which  the  grantor  had  tail  in  pofTeflion  and  fee  in  re-* 

verfion,  and  the  grantee  grants  all  his  ejlate  in  the  rent  to  IV.  AC 

and  dies  \  the  grant  is  cerermined,  for  his  eftate  is  that  which 

be  had  in  poileiHon,  which  is  only  tail ;  quaere.    Br«  Grants,  pi. 

159*  cites  43  Air.  p.  8. 

Tailamd  12.  If  the  iffuc  in  tail  or  teriant  in  tail  (upon  whom  J-  N. 

Jt!^^^?!©  niight  lawfully  enter  becaufc  the  uil  was  by  dtfeaftble  title)  charges 

1. 4. 13.      the  land  to  him  whofc  entry  is  lawful  tq  have  a  releaje  ef  alibis 

rigbtj  this  charge  ibali  bind  the  iflue  in  tail  and  bis  heirs  and  all 

Others,  per  opinionem  Curiae;  quod  nota.    Br.  Tail  smd  Dones, 

pi.  6^  cites  44  £•  3.  22. 

toRcf.4S.       I  J.  If  donee  ill  tail  mates  feoffment  in  fet^  in  rei  vcrifatc  4* 

L^mr«4"*  done*  has  neither  jus  in  re>  iior  ad  rem^  and  yet  Aeebmrmay 

ty^    extinguijh  M$  rent  bt  reUafe  (n^  comjinnatum  msie:  U  him.    sKqs 


tp.  b.  in  Cafe  of  Butkr  V.  Baker,  the  reporter  in  anota  there  Hob.  ^37. 
cites  it  as  agreed  14  H.  4. 38.  a.  b.  i  H.  5.  tit.  Grants  43.  of  SheffieW* 

— Hobirt  Ch.  J.  fat4t  that  the  ftatsie  W.  i.  fays,  that  tenvit  in  tail  by  his  feolTineiit  doo  habct 
pocefbeem  alieoandi,  thertfore  he  canaot  pafs  the  ri^ht^  and  he  who  has  not  poteftatem  alieoandit 

Uhet  f^tefatfm  rttlntmdi.     Jo.  7^  in  S.  C. S.  P.  Hob.  336.  in  S.  C.  but  there  he  •  C4lU 

this  remaining  rightf  which  be  had  not  parted  withali  and  could  not  make  at^ocber't}  fummum  ot 
MrhMT/itfifi  caiU 

14.  The  donee,  after  a  feoffment  by  him  made  in  fee  remains  s.  P.  Pi.  C. 
tenant  as  tc  the  donor^  and  nc  muft  neceiTaril^  avow  for  his  rent  {J^'/fi  *  ^ 
upon  the  donee  ;  for  he  cannot  avow  upon  the  difcontinueej  the  re-  ham's  Cafe, 
Ycriion  to  which  the  rent  is  incident  not  being  divefted  out  of  v^  Sandert 
him  by  the  difcontinuance.  3  Rep.  30.  a.  in  a  nota  of  the  re-  ?g*^'/*j' 
porter,  in  Cafe  of  Butler  v.  Baker.  Trebooy'a  * 

Cafe.-.— 

Hob,  337.  S.  P.  by  Hobart  Ch.  J.  in  Cafe  of  Sheffield  v.  RatcIlflTe,  cites  4S  E.  ^  But  whenfoerer 
the  tenant  in  tail  fuffen  a  recovery,  or  levies  a  fine  at  this  day  the  avowry*  U^other  with  the  right  of 
entail,  will  ceaft. — It  was  objeAed,  Godb.  302.  Aig.  in  Caieof  Sheffield  v.  Ratclific,  that  becaufc 
the  tenant  in  tail  remained  tenant  to  the  avowry  of  the  donor,  therefore  ibme  right  remained  in 
hiffl  of  the  old  eftate  ;  but  it  was  anfwcred,  Arg.  that  the  matter  of  the  avowry  does  not  trife  out  of 
thcrightor  intereft  which  a  man  has  in  the  land«  but  out  of  die  privity,  and  cites  ^  E.  4.  3.  4S  E. 
3.  t.b.  20  H.  ,6.  9.  14  H.  4,  78.  b.  z  [but  is  mifprioted  for  3]  Rep.  30.  a.— Godh^  3 14.  S.  P. 
Arg.  S.  C— ~Cro.  C.  418.  pi.  19,  Mich.  11  Car.  in  the  fische^er*  ia  Cafe  of  Sione  v.  Newman* 
it  was  agreed,  that  in  fuch  Ca(e  the  privity  of  ci^ate  remains  between  the  donor  *nd  donee,  and  cannot 
be  transferred  over,  which  is  the  realon  that  the  donor  ma](avow  upon  him  for  his  rent,  and  (hall  not 
bccompelkd  to  alteithts  avowry,  and  cites  48  £.  3.  8.  5  E.  4.  h-  4H.4.  3  a.  [N.  B.  The  Boolct 
laft  cited  in  Cro.  C,  and  thofe  cited  in  Godb.  are  not  all  alike,  therefore  vide.]  ■  Co,  Litt.  aij|v 
«.  S.  £.  iays  It  was  fo  refolved.    Trin.  18  Elis.  C.  B.  in  Sir  ThoiftM  Wiat*a  Cafe. 

15.  \{  tenant  in  tail  grants  a  rent^charge  and  dies,  and  th^  ijpde 
fajs  the  rent^  thi$  fhall  not  bind  him;  for  grant  of  tenant  in  tail 
IS  determined  by  his  death,  and  9<^ing  determined  is  yoid,  an4 
a  thing  void  or  determined  caniSot  be  made  good  by  payment^ 
btttmuft  have  a  new  creation ;  {^r  ^^Iverton.  Bn  Bar,  pi.  27. 
cites  21  H.  6.  24* 

16.  So  where  tenant  in  tail  difcontinues  and  retakes  in  tail, 
rendring  to  the pcond  donor  jol.  rent  and  dies^  the  i^^a  pays,  the  ■ 
rent^  it  does  not  bind  him,  for  he  was  remitted  before,  and  by 
diis  the  rent  was  determined,  and  therefore  void  as  above,  pep 
Yelverton ;  which  Newton  affirmed,  and  thefe  are  adjudged  in 
affife  of  rent.  Hill.  14  £.  3.  Br.  Bar,  pi.  27.  cites  21  rl.  6.  24. 

17.  If  tenant  in  Uil  fells  trees  and  dies  before  they  are  cut^  and  *Br.  Ooi^ 
the  iffuc  enters,  the  bargainee  (hall  not  have  the  trees.  PI.  C.  *^/V*^* 
437.  b.  in  Cafe  of  Smith  v^Stapleton,  cites  *  18  £•  4.  6.  p«rLi'tti^ 

ton  and 

Catelby.^— -^1 1  Rep.  ^o.  a.  S^  C.  cited  pet  Cur.  in  Liford*s  ^a^e. Br,  Contrai£t,  pi.  1 1.  cites  11 

^.  4.  31.  contra.**— Br.  Walte,  pi.  67.  cites  r  1  H.  4. 32.  that  Hill  faid,  thatfuch  fale  was  colour, 
able  to  be  avoided  by  the  iifue  in  tail,  byt  did  not  (ay  precifely  that  he  might  avoid  it.     But  (bid* 
Ctoes  ^  ZT  H.  iV  5>  <bs<  tVe  grant  is  gqjod  ihoDgh  th:  trees  afecut  after  the  grantor's  deat^ 
t  Br.  Tail,  pi.  i.  cites  S.  C.  accordingly.— —^r.  Trefpafs,  pi.  2.  cites  S.  C.  accord i^ly  and  Tays^ 

9uod  Bon  fuit  dcdi^m. ^r.  Contraidt>  pl.i.  cites  S.  C.  accordingly  by  Fitxherb^rt  and  Shelly. 

•*-*-Paph.  S94.  Arg.  tn  the  Cafe  of  Socheverel  v.  Dale,  c^tes  S.  C.  and  16  E^  4.  tba^  the  vendee 
cannot  cut  after  the  vendor  tenant  in  uil's  death,  [but  feemi  nufprinted.2-^-*-r^rk«  S.  58.  citet 
j8  E.  4.  that  grantee  cannot  ^ut  after  fuch  grantor's  death,  but  S.  $9.  iays,  if  the  grant  bad  been  of 
com  growing  it  might  be  fevered  after  his  death,  artd  cites  to  E.  4.  2.— Hardr.  9^  pi.  9.  PdSdi. 
1657.  in  the  Exchequer,  Roberts  v.  Roberts,  a  contnfk  wu  made  in  the  life  «f  the  piaiii||ff*^  mo- 
tm  wi^  ii(U  leaan^  19,  Uil,  (or  pt^^haic  of  timber  grojf ing  00  t^  Isvui.*    X^  flMher  died. 

«3  TIu; 


The  daughter^  her  htlx  ap  infant,  .brought  a  bill  by  guardian  againft  herfather,  ttnantby  the  couiteiV 
find  her  guardian*  and>  the  purchafor,  t«  ftay  walle  by  (elliiig  it,  and  the  Court  held  that  the  contnct 
made  nothing  in  the  Cafe^  and  an  injun^ion  to  ftay  walle  was  continued. 

The  power  18.  Tenant  in  tatl^  the  remzindcr  ovcTy  lea/is  fir  years  rendrini 
**■  *b"^th  ^^^^>  ^^^  ^'^^  without  ijfue^  and  he  in  remainder  accepts  the  rent^ 
iiatute  of  this  (hall  not  bind  him,  the  reafon  feems  to  be,  becaufe  when  the 
H.  8.  binds  tail  is  determined  all  that  is  comprifed  within  it  is  determined, 
rj'y  *a^d  ^"^  '^  '^^  '^^^^  void,  and  he  in  remainder  does  not  claim  by  the 
xiotihe  re-    leflor.     Br.  Acceptance,  pi.  19.  cites  1  E.  6. 

snainderor 

[Q^*4  n  revcrfipi),  but  where  an  exprefs  power  is  given  to  the  tenant  in  tail  to  makeleafes,  in 
/  /  -^  fuch  cafe  leafes  made  in  purfuance  thereof  will  bind  the  remainder  or  reverfion  as  well  as 
the  ilTuc  ;  per  Northey  Arg.  Wms's  Rep.  144.  and  admitted  by  Ld.  Harcourt,  Ibidl  145.  faying diat 
iuch  power  of  leafing  is  more  beneficial  than  that  given  to  tenant  in  tail  by  ftatute.  Pafch.  1711. 
\^  Cafe  of  Bole  v.  Culeman. 

19,  J,  the  grandfather  was  tenant  for  life^  remainder  in  tailtt 
B*  hisfon.  A.  levied  a  fine  to  J.  S.  bo  years  fincey  and  5*  alfo  con* 
veyed  the  lamd  by  bay  gain  and  fale^  andfo  it  came  by  mean  con- 
veyances to  IV,  R,  Upon  a  bill  in  equity  J)y  W.  R.  againft  C. 
the  fon  and  heir  of  B.  and  grandfon  of  A.  it  was  refolved  by  the 
Ld.  Keeper,  affiffed  by  Ld.  Ch.  J.  Hobart,  that  W.  R.  could 
have  no  relief  in  Chancery,  becaufe  tenant  in  tail  is  difabled  by 
flatute  to  bar  his  ifllie,  unlels  by  fuch-  means  as  the  laws  aod 
fl^atutes  have  allowed.  Hob.  203.  pK  256*  Cavendilh  v. 
Worfley. 
Ler.  4T.  20.  Tenant  for  life  entred  into  a  fiat  tit  e  and  died  and  zfci.fa, 

'j^  ^^ih^e  ^^^'^^  au[ainft  his  heir  who  was  illue  in  tail,  and  the  (heriff  re- 
j.buYwind-  taxntijcire  feci  &c.  and  upon  this  execution  was  had  without 
jniu  dabi-  jiny  plea  pleaded  by  the  heir.  Adjudged  per  tot.  Cur.  that  the 
,,bat.  j^^g  jj^  ^j^jj  Qjjjjj  jjg  bound  by  this  execution,  and  has  no  remedy 

so.  s.  c?'  either  by  ejeftmcnt,  error,  or  aud.  quer.  nor  any  other  way, 
WjnJham  unlefs  againft  the  flieriff  if  he  had  made  a  falfe  return  of  the  fcue 
!.'-e^toMhc  ^^^^'  Adjudged  per  tot.  Cur,  Sid.  5^.  Mich.  13  Car.  2.  Day  v. 

defendant,       Gllford. 

and  Forllcr 

and  Twifden  for  the  plaintiff;  tc  adjornatur;  but  aftcrwirds  judgment  was  given  f(pr  the  plaintiff 

ai^ainlt  the  heir. ■ Windham  J.  thought  the  heir  might  talfify  this  recovery  in  an  adion  of  a  more 

high  nature,  ti.r  u^h  not  in  this  action  of  cjc^ment  brought  againll  him,  becaufe  this  is  of  a  more  bafe 
nature,  according  to  6  Rep.  Ferrar's  Cafe ;  but  Twl£dcn  J.  doubled  if  he  could  falfify  in  any  adi^w* 
by  rtafcn  it  is  a  term  only.    Sid.  55.  S.  C. 

(G,  a)     What  Charges  made  by  Tenant  in  Tail 

fhall  bind  the  Iflue. 

Pr.  Charge,  [i.  jF  tenant  in  tail  grants  a  rent  to  him  v^ho  has  right  to  the  land 
p:.  4.  cites  ^  for  a  retiafe  of  his  right,  this  ftjall  bind  the  UFue,  becaufe 

at—L-'  the  iflue  has  adv.intage  '  by  the  releafe.     44.  E.  3.  O^a*  Lurri* 

Br.  Tail,       22.    PL  C.   436.  b.] 
pi.  6.  cites 

S.  C. "  Ibid,  pi   37.  cites  20  E.  4*  U-  S.  P. Fitzh.  Chai^se,  pi.  7.  cites  S.  €.■ 

1  Rep.  94.  b.[^6.  b  S.P.  cius  S.  C.— S.  C.  cited  10  Kep,.  37.  b.-, — a  3rownl.  67.  ci»t»  S.  C 


J.  C.  cited  1  Bulft.  4j. Co.  Lift.  543.  b.  S.  P. S.  P.  u  to  t  feme  that  has  title  of 

iMtr  oat  of  the  land.    Aad.  oSJ.  pi.  S96.  PaTch.  3  4  Eliz.  by  two  juftices. 

[2.  So  i/tht  rent  hi  granted  hy  sl  tenant  in  tsiiVto  him  who  pre-  Br.  Charsc 
tends  titU  to  the  land,  this  fliall  bind  iffue,  8  H.  6.  23.]  Se.' "Ti, 

12.  where 
Aeie  is  a  qu«refer  tide  in  adlion  where  the  enfry  is  not  conjeaWe.— So  that  the  diflfcrence  is 
this,  where  the  aA  of  the  anceftor  is  apparently  mifchievous  to  the  ilTue,  it  becomes  abfolutely  void 
bf  bis  death ;  where  it  is  apparently  beneticial  it  is  abfolutely  good  and  binding  for  ever ;  where  It 
ii  indifie^ea^  and  doubtful  whether  it  will  be  of  profit  or  loi's,  there  it  it  neither  ta)id  nor  void,  but 
only  foidabie  at  eledioo ;  Arg.  Show.  3  74.  Pafch.  4  W.  &  M. 

(3.  If  a  man  devife  land  to  J,  S.  and  h^beirs^  upon  condition  *  Cro.  J. 
•  that  hejhall  grant  a  rent  in  fee  to  J.  D.  'hnd  that  if  J.  S.  the  J.^o\hat 
donee  dies  without  iffiie^  that  the  landfljall  remain  to  a  *  [granger ;  the  land 
aqd  dies,  and  y.  S.  grants  the  rent  accordingly^  and  dies  j  this  ^*"  limited 
grant  (hgll  bind  the  iffue,  becaufe  this  was  not  againft  the  will  of  to  j.'o/ani 
the  teftator,  but  agreeable  to  his  will,  and  this  was  granted  for  that  J.  D. 
tbe  prefervation  of  all  the  eilatc ;  for  if  this  had  not  been  done  ^"ntedthc 
the  cpndition  had  been  broken  ;  and  the  donee  does  not  make  L  ^7^    J 
this  grant  merely  by  force  of  his  intereft,  but  alfo  by  force  of  an  toafkrangor. 
authority  given  by  the  devifor  ;  and  fome  fay,  that  the  donee  is  Poph.  131. 
fcifed  in  fee  till  the  rent  granted,  and  after  is  tenant  in  tail  by  Sj^^^c^r* 
this  devife,  rnafmuch  as  this  doth  not  limit  a  tail  at  firft  but  a  tg«e,i.-l»-l 
.fee.    Mich.  15  Ja.  B,  R.  per  tot,  Cur.  between  Dutton  and  s,c, cited 
Jngham.l  5^*i•*^'• 

•^  — : — IWoySo, 

S,  P.  per  Cur.  obiter  cites  10  H.  7.  ao. 

[4.  So  if  a  devife  be  to  another  in  iaily  upon  coruiition  thai  he  Cro.  Jac. 
fiallgrantarentinfee^  and  he  does  it  accordingly,  and  dies,  his  J*^   y   • 
iifue  fhall  hold  it  charged'with  the  rent  for  the  caufe  aforefaid;  s.  C.agreed 
for  this  is  mixed  with  the  authority  of  the  devifor.  Mich,  15  Ja.  —5  M<j|. 
B,  R.  per  Cur,  between  Dutton  and  Ingham.^  *^'^'  ^'  ^' 

5.  A  woman  tenant  in  tailmakes  a  Uafe  for  years^znA  afterwards  ^'H* 
taies  hujband  and  dies  s  the  hufband  being  tenant  by  tbe  curtefyfur*  J  EH*.  S.  P 
renders  to  the  iffue.     The  Court  held  that  the  ijfiie  Jhall  av4tia  the  andfeemato 
leafe.  Mo.  8.  pi.  30.  Pafch.  I  E.  6.  Anon,  ^f  ^•.^•. 

■'  r      J  butheid 

t  contn,  that  the  ifltie  fliall  not  avoid  the  leafe,  during  the  life  of  the  tenant  by  tho  curtcfy ;  becaufo 
fi>  long  he  Oiould  be  faid  to  be  in  of  that  elbte.  .  ■  4  l.e.  200.  pi.  321.  in  time  of  Elis.  Anoiv 
S.  p.  and  fe^ms  to  be  S.  C.  held  accordingly.— Ow.  gj.  Pafch.  6  Elit.  C.  B.  Powtrell's  Cafe,  S.  P. 
%nd  feenu  to  be  S.  C.  and  the  Court  held  that  the  illue  could  not  avoid  tl^e  le%fe  during  th«  lif<q  of 
Ae  tenant  by  the  curtcfy ;  for  the  tenant  it  a  purchafor, 

6.  The  ifluc  in  tail  (hall  never  avoid  things  done  by  their  an-  }^^^  'J-  ^• 
ceftor,  but  fuchas  are  or  may  be  to  their  difachantage  \  arg.  cafc^  ^^* 
Pi.  C.  426.  b.  Pafch.  15  Eliz.  in  Cafe  of  Smith  v.  Stapleton. 

7.  Tenant  in  tail  by  letters  patents  of  the  King  furrendered  his 
patents,  and  cancels  them,  and  a  vacat  is  made  of  the  inroUment  \ 
the  iffue  fhall  be  bound  by  it ;  for  no  other  perfon  at  this  time  of 
^ncelling  hath  intereft  j  per  Manwood  Ch.  B.  3Le^  165.  pt 


2jZ 


Cftate; 


217.  Mich.  19  Eliz.  in  the  Exchequer.  The  Mafter  and  Chap- 
Jains  of  the  Savoy's  Cafe* 

8.  If  tenant  in  tail  affigni  a  rent  out  of  the  land  /«  a  wonum 
fhat  is  iniitled  to  dcwer  thereof^  not  exceeding  the  yearfy  vabu  of  her 
(iewcry  and  dies,  this  fhall  bind  his  ifTue;  refolved  by  two  judges. 
And.  287,  a83.  pi.  296.  ?afchi  7/^  Eliz.  JBickley  v.  Biccley. 

9.  'J  enant  in  tail  grants  rent  in  flse  to  begin  from  the  dine  of 
bis  death  ;  afterwards  he  fibers  a  recoperj  \  hmp  hold  that  this 
;-ent  charges  this  land  for  erer ;  arg.  2  And.  if.  in  pi.  6. 

10.  Tenant  in  $aU  makes  feoffment  rendering  rent^  and  dieS) 
'the  ifiue  accepts  th:  rent,  he  cannot  during  his  life  have  a  fonnc- 
don;  arg.  Roll.  Rep.  153.  Pafch.  13  Jac.  B.  R. 

1 1.  Tenant  in  tail  has  a  p^iver  to  make  a  Uafefor  tgyears^  if 
(hree  perfom  Itvefihng^  and  rejeruing  the  cjd  rent^  due  and  faj- 
able  yearly^  and  he  mokes  a  grant  in  reverfton  for  years^  and 
whether  that  be  good  or  no  was  the  queftion,  there  being  a  Itafe 

for  life  in  pojpjfton  ;  the  fecond  k afe  was  for  89  years,  if  three 

live  fo  long ;  for  the  matter  in  law,  the  Court  held  the  leafe 

good^butfor  want  of  an  averment  6f  the  life  &c.  the  plea  was  not 

good.  iBrownl.  173.  Hill.  19  Jac.  Oabely.  Perrot. 

Chan-Qafes       12.  Tenant  in  tail  mortgages  without  fine^  and  in  the  mortgage 

Xa   li  ^''  '^  ^  covenant  for  further  ajieranccy  the'ij[lue  is  not  bound  in  equity 

■ndthe**^'  to  make  it.  Lev.  238.  Pafch.    2d  Car.  2.  B.  R.  in  Can^.  Jen- 

Mafter  of     kins  v.  Keymis.  * 

theRollf  .^ 

held  that  the  mortgagee  could  pot  be  relieved  in  e<}uit>'.     V^verthelefs  at  the  plainttflft  impor- 
r      nrk  1  ^^i^  be  directed  a  cafe^  to  be  made,  but  atilru'ards  he  difmilfed  the  bill.  ■  ■    Chafl. 
'  I   279   J   R^jp.  275.  S.C.  and  the  Court  difmifled  the  bill.    "  " 

3  Chan.  13,  There  was  an  entail  in  equity  but  not  in  lawy  by  means  of  a 

S^^c^*dc*  n^arriage  agreement  and  portion.  The  quefiion  was.  Whether 
creed  that  the  iflue  (hall  be  bound  by  the  agreement  of  his  father  without  a 
the. convey-  fine?  Chan.  Cafeff  234.  Mich.  26  Car.  2.  Norcliffv.  Worfley. 

4ncc  be 

made  according  to  the  covenant.'  "■  ■  Fin.  R^p.  j%Z.  S.  C.  but  S.  P.  does  not  fully  appear. 

14.  Tenant  in  tail  devifed  to  hit  wife  for  life  voluntarily,  airf 
not  in  purfuancc  of  marriage  articles,  it  was  indfted  that  the 
father,  the  devifor,  had  power  to  dock  the  intail,  and  that  there 
were  precedents  for  making  good  the  devife  againft  die  iifue. 
Per  Finch  C.  I  will  never  help  the  iffue  againft  a  purcbaforj  but 
t^ere  it  is  only  a  bounty  in  this  cafe,  and  m  fuch  cafe,  the  heir 
having  a  good  title,  fhall  be  aided  i  and  decreed  for  the  plaintiff. 
1  Chan.  Cafes  4  Mich.  32  Car.  2.  Anon. 

15.  Tenant  for  life,  remainder  for  life,  remainder  in  tail; 
tenant  for  life  grants  a  building  leafe-^  remainder-man  for  life  con- 
fents  by  parol,  r^mainder-man  in  tail,  both  during  his  minority, 
^nd  after  his  full  age,  negotiated  to  procure  his  fadier's  confeni, 
who  was  the  remainder-man  for  life  ;  but  whether  he  Qiould  be 
decreed  to  confirm  Ld.  Chancellor  would  advife,  but  decreed  re- 
mainder-man for  life  to  confirm.  4  Chan.  Cafes  27.  Pafch.  ja 
Car.  2.  Sidney  v.  the  Earl  of  JLelcefier.  " 

16.  P«r. 


t6.  Partiti$n  between  tenants  in  tail,  diough  but  3f  parole  de* 
creed  to  bind  the  ifiiie ;  per  Cur.  2  Vern.  233.  Trtn.  1691.  citet 
the  Cafe  of  Burton  and  Jeux,  and  the  Cafe  of  ilofe  v.  Rofe. 

17.  If  tenant  in  tail  extbanges  land  and  dies^  and  iffue  entirs  cm 
^hiundiJakin  in  excbangi^  the  exchange  ftands  good  during  hit 
fife,  and  after  bis  death  hisiflue  maj  avoid  it  byentering,  andfe 
on  toties  quoties  /  fo  that  a  bafifee  pafles  from  the  tenant  in 
tail }  and  fa  it  does  in  Cafe  of  a  leafe  and  releafe,  bargain  and 
iale,and  corcnant  to  fland  feifed  to  ufes  in  fee,  fuch  conveyances 
pafs  a  bafe  fee,  which  continue  till  determined  by  the  zQt  of  the 
ifiie  in  taih  7  Mod.  25.  Trin^  i  Ann.  B.  R.  in  Cafe  of  Machil 
V,  Ckrke. 

(H.  a)  What  Charges  made  by  Tenant  in  Tail  fhall 
be  void  as  to  one,  and  not  againd  another  as  the 
Iflue,  and  thofe  who  claim  under  the  Tail. 

{i.  Xf  x!ti<t  king  gives  in  iailj  2ni  zftct  Jorne  Uafes  for  yearSj  ren»  yRej-liu 

•■'  diring  rent  and  dies,  his  ifliic  of  full  age,  and  this  is  found  ""'^-  ^* 
by  c^ice,  this  leafe  is  of  efFecSk  agdinjl  the  King^  for  he  {faall  have 
primer  feijin  as  of  land  in  poileffion,  and  yet  this  is  not  void 
againft  the  iffue,  but  that  after  livery  fued  the  ifTue  by  acceptance 
of  the  rent  (hall  make  it  good.   Co.  Litt.  46.  cites  AuJliWi  Cafe, ' 
P.  2  &  3  Ph.  &  Ma.  to  be  adjudged  in  the  Exchequer.] 

fa.  If  tenant  in  tail  leafesfor  years  rendering  rent^  andsifteT  takes  ^  ^«p-  34- 
^fe  and  dies  without  ifjiu  \  now  as  to  him  in  reverfion  the  leafe  is  ^  j/ *j^°" 
nerely  void.  But  if  he  endows  the  wife  of  the  tenant  in  tail  of  the  r   ^80    1 
land  as  to  her  who  is  in  of  the  eftate  of  her  baroiw  this  is  good  opinioo  in 
Icafc  and  revived.  Co.  Litt.  46.]  33  H- 1. 48. 

•^  a.  D.  [48. 

b.  49.  a.l  quod  iuU  conceflum  per  tot.  Cur.  Trin.  29  Eli».  C.  B.  D.  49.  a.  marg.  pi.  6.  cKes 

Mich.  I  £,  6.. By  all  the  jufticcs,  that  leafe  for  yearr  hy  tenant  In  tail  if  he  dies  without  iflue  diall 
90t  bind  him  in  remainder,  and  that  it  was  fo  adjudged  Hill.  40  Elis.  in  C.  B.  Rx  1  v  e  v.  Coi,  ia 
Cafe  of  a  leafe  fur  three  lives  made  by  tenant  in  taiU  that  it  does  not  bind  thofe  in  remainder.  And 
iHat  the  Court  held  4  Ma.  that  the  leafe  is  void  againft  him  in  remainder  or  reverfion. 

[3.  So  if  tenant  in  tail  leafe  for  years  referving  rent,  and  after  7^t^  8.b. 
dies  without  iffue^  his  wife  privement  enfeiHt^  he  in  reverfion  en-  ^'  ^' 
tttSy  the  leafe  is  void  againft  him  $  but  after  the  ifTue  is  born  the 
leafe  is  good  againft  him  if  it  be  made  according  to  the  ftatute^ 
and  otherwife  voidable.    Co.  Litt.  46.  a.] 

{4.  If  tenant  in  tail  leafe  for  years  to  commena  10  years  after^  Three  juf^ 
referving  renty  tenant  in  tail  dies,  the  iffue  enters  and  makes  ||<:«  denied 
feoffment^  and  after  the  10  years  expire^  and  then  the  leffee  enters  \  if  Uw^ndheid 
ftiiffee  accepts  the  rent  of  the  leffee  the  leafe  is  made  good,  for  it  that  the  iffue 
cannot  be  certainly  known  whether  the  iffue  avoided  this  or  not  ^j*^?'**  *»** 
by  his  entry,  and  therefore  it  fhall  be  at  the  eleftion  of  the  feoffee  \y^Xw  ^^ 
to  make  it  good  or  not,     Co.  Litt.   46.  b.   (Quaere)    Vide  affirm  the 

pj-  ^  4370  i'H:?'brL 

ftatute  ofWeftm.  a.  but  that  the  conufcc  had  not ;  becaufe  the  power  and  privilege  is  pcrfonal  and  can- 
IMH  be  cnxuferftd :  but  HoU  Cb.  J.  diff^redi  and  held  tbt  Ualc  aOually  voidi  ^uoad  the  iiiue,  asif  the 

'  ■*  tenant 


»8o  Caate. 

traaot  lo  tail  had  made  a  letfe  to  commence  after  hk  deaih  ;  and  that  at  by  law  bo  ad  is  meesSgf 
•a  be  done  to  avoid  the  leafe,  To  the  fine  does  not  prevent  its  beaag  n\\\i  ■  Vaih  x6o.  S.  C  Citei« 
aod  the  three  jufiices  and  Holt  Ch.  J.  differed  4s  abo^c. 

S.  C.  cited  5.  IF  tenant  in  tail  hefbre  ibejiatute  27  //.  &•  had  made  a^9^ 
Roll.  Rep.  ^^,j/  //jyi^  /tf  the  ufe  of  oimfelf  and  bisj)eirs^  and  he  and  bis  fnfffi^ 
S°C.  cited  ^^^  w^y^f  tf  Af/^  yir  yearsj  rendring  rent^  and  ^/r  the  Jiatute  U- 
2  Buk.  44.  »^v/  III  /i7/V  ^^^  diedfcifedy  and  his  ^^  ^^r^  any  entry  or  accep- 
and  by  tancc  of  the  rent  had  aliened  by  fine^  his  alienee  Jhnild  n»t  bavi 

ibid.**!^*  J-  avoided  this  leafe  ;  for  though  the  fon  was  reoiitted,  it  was  not 
S.C.  cited  merely  void  by  the  death  of  tenant  in  tail  without  an  a£hial  en- 
by  Bridg.  j^y  made  by  the  iffue.  Refolvcd  by  the  better  opinion  of  bodi 
Bridgm.27.  C^""^^'  except  Saunders.  7  Rep.  9.  a.  cites  D.  51.  b.  [pi.  17. 
biitfays,    '  Mich.]  33  H.  8.  Anon. 

that  it  is  o- 

taerwife  ofareof  granted.— 3  Le.  154.  in  pi.  ao?.  S.  C.  cited  Arg.  and  agreed  by  Gjiwdy  J.— 
Show.  377.  Arg*  cites  S.  C.  &  S.  P:  as  admitted  Bridgm.  £7.  and  fays  that  die  fame  law  it  for  tbofe 
that  come  to  the  land  under  thetenantin  tail,  though  the  eftate  tai!  remains  not  barred  or  difoontiiwci 
/except  the  ilTue  in  tail  who  are  helped  by  theflatute  de  donis)  ;  and  therefore  if  tenant  in  uU  vuke  a 
leafe  for  years  the  feme  (hall  bold  it  charged,  fo  (hall  tenant  by  curtefy  of  a  feme  ieaam  in  tail  1  ani 
tenant  for  three  lives  warranted  by  the  (latute  37  H.  8.  (hall  not  avoid  fuch  leafes,  and  the  ruida  ii» 
'%^(aiAre  the  ftatute  de  donis  does  not  aid  them,  at  it  does  the  iflue. 


S.  C.  cited  6.  Truant  /jj  {pUf  the  reverjion  in  fee  to  the  King  made  a  kafeftr 
*^f  ^A  y^^^^^  ^"^  after. is  attainted  oftreafon  and  dies^  having  ijfue^  qo«K 
^fon^was*  if  the  King  (hall  avoid  the  leafe  during  the  life  of  the  iffue.  Dy. 
becaufcthc     1C7.  b.  pi.  26.  Mich.   I  &  2  P.  &  M.  Anon. 

King  could 

Dot  have  two  fee  limples,  one  as  donor,  and  fo  he  had  the  revcrfion  ;  the  other  by  the  attaint,  ai 
determinable  on  death  without  iflue,  but  held  there  that  if  the  King  had  had  the  cftate  tail  as  ferfeiicd 
by  a£k  of  parliament  only,  he  (hould  not  avoid  leafes  made  by  the  tenant  in  tail*  and  obfervestM* 
there  the  King  became  fcifei  by  aft  in  law,  via.  the  attainder. 

Te:  ant  in  tail,  remainder  to  the  King,  makes  ^  leafe  for  years,  and  is  attainted,  the  Kingfhall 
avoid  the  leafe  ;  for  the  eftate  tail  is  as  much  gone  by  merg^er  at  if  tenant  in  tail  wai  dead  tntbott 
iffue  ;  per  Cur.  1  Salk.  338.  in  pi.  3.  Hill.  5  W.  &  M. 

7.  If  tenant  in  tail  makes  a  kafe  fir  year s^  anet  dies  without  ijin 
his  wifi  enfeint  with  a  fon,  and  ne  in  the  reverjion  enter Sy  againft 

[  281  ]  Jiim  the  leafe  is  void  ;  but  after  the  fon  is  born  the  leafe  isgood» 
if  it  be  made  according  to  the  ftatute  32  H.  8.  cap.  28.  and  (^ber- 
wife  it  is  voidable.     Co.  Litt.  4.6,  a. 

8.  Gift  in  tail  to  baron  and  feme,  and  to  the  heirs  of  the  body 
offurvivor ;  as  to  the  eftate  tail  here  is  untertainty  in  the  peribiii 
and  therefore  if  they  make  a  leafe  for  21  years^  obferving  all  cir* 
cumftances  required  by  the  ftatute,  yet  this  leafe  (hall  not  banl 
the  iffue ;  for  by  uncertainty  of  the  perfon  of  the  furvivor  the 
eftate  tail  was  not  vefted.  10  Rep.  51.  a.  Mich.  10  Jac.  m 
Lampct's  Cafe. 

9.  When  a  tenant  in  tail  makes  leafe  for  years,  or  grants  t^ 
rent,  common  &c.  or  acknowledges  a  ftatute,  or  docs  m  fomc 
other  manner  charge  the  land,  this  is  a  good  leafe,  grantor 
charge,  to  bind  the  tenant  in  tail,  and  all  odier  except  the  iffuo| 
in  tail  and  thofe  in  reverfion  ;  and  the  reafon  of  this  is^  becanit 
the  ftatute  Wejitn.  2.  cap.  x.  that  was  made  to  avoid  fucb  charges 


4$n  m^  aid  any  perfon  except  the  IJfues  in  iatl^  and  tbofe  in  remainder 
and  reverfion 'j  per  Bridgman.    Bridgm*  28,  in  Cafe  of  Croker        • 
y.  Kclfey.  4  ^ 

10-  A  man  feifed  in  fee  made  a  leafe  for  ^gyearsj  if  three  perfons  Ler.  168. 
folmg  livedo  then  fettled  the  reverfion  upon  himfelf  in  tail,  with  ^^'^^^ 
pswer  to  make  leafesfor  21  years,,  and  then  he  maaefuch  leafe  and  that  the  co. 
iUd,    The  fon,  who  was  the  ifTue  in  tail,  (and  not  the  father  as  nufeecouid 
it  is  reported  in  Sid.  260.)   levied  a  fine  and  fold  the  reverfion.  J^^v!^!!^ 
^Thcfirjl  leafe  determined  upon  the  death  of  three  lives.     It  feemed  luni  hdA 
to  the  Court,  that  the  cognizee  might  avoid  thisfecond  leafey  becaufe  thattw 
it  was  never  in  the  eledion  of  the  tenant  in  tail,  or  of  his  ifliie,  JJ^^l-^ 
to  avoid  it,  they  having  conveyed  away  their  eftates  before  this  mi^t;  M 
fecond  leafe  was  to  commence ;  for  if  tenant  in  tail  makes  a  leafe  adjomatur. 
to  commence  in  prafentij  and  conve)rs  away  his  eftate  by  fine,  the* ""'    f*^ 
C(^nizee  muft  hold  it  charged  with  fuch  leafe  ;  but  if  it  be  to  Keyiing  j' 
commence  infvturo  it  is  otherwife,  becaufe  it  cannot  be  avoided  faid,  that 
before  the  commencement ;  but  he  faid  there  was  no  judgment  J^f?^*^ 
given  in  that  cafe ;  there  were  only  three  judges  then  in  Court,  j^ave  ad. 
Kelpge  who  fpoke  nothing  to  the  point,  and   T'^fden  and  vantaceof 
Windham  were  divided  in  opinion.     Cited  by  Dolben  J.  4  Mod.  *^^?*"*^' 
6.  as  Pafch.  13  Car.  2.  Rot.  375.  the  Cafe  of  Opie  v.  Thoma-  iffuer*ad/ 
fius,  irf  Sid«  260.  but  fays  the  Cafe  is  neither  well  dated,  nor  jomatur.— 

well  reported  there.  ''"T"^^''' 

*  778.  pi.  10, 

S.  C.  adjor* 
natter.     ■        ■  Ibtd.  910.  pi.  15.  S.  C.  &  S.  P.  by  Keyllog;    adjofnatur.  Show.  17S.  citea 

S.  C.  and  fays  that  there  never  was  any  judgment  in  it.  Comb.  373.  Trin.  8  W.  ?.  B.  R-- 

Hole  Ch.  }.  faid,  that  the  Cafe  of  Opy  and  Thaumaftus  is  much  abufed  io  SidcrfiD,  and  fcarce  iiv< 
lelli^ible  there.  Carth.  261 .  Dolben  J.  faid  that  no  judgment  was  given. 

(I.  a)  What  Charges  made  by  Tenant  In  Tail  * — " — \ 
Ihall  be  void  by  his  Death ;  And  what  lonly  ■-  ""'^  ^*- 
voidable ;    And  vrho  fhall  avoid  them, 

[l,  TF  tenant  in  tail  of  a  manor  to  which  an  advowfon  is  ap--  Roll.  Rep, 
•^  pendant^  grants  the  next  avoidance  of  the  advowfon,  and  ^|Z^'^*^* 
dres^  and  the  ijfiie  enters  into  the  manory  the  grant  is  void,  becaufe  Walter,' 
this  is  a  thing  which  lies  in  grant  whereof  no  formedon  lies^  and  S.  C.  but 
no  rent  is  reicrved  upon  it.     P.   13  Ja.  B.  R.  fuch  judgment  ^^t^^^aV 
given  in  Banic  affirmed  in  writ  of  error  between  Bowles  and  —ibid. 
Walter  A  '90.  pi.  29. 

■^  '         S.  C.  and 

judpnent  affirmed.^— -— Bulft.  37*  Walter  r.  Bould,  S.  C.  and  S.  P.  per  Cur.  agreed. Noy. 

70.  S.  C.  but  S.  P.  does  not  appear.* 

•  Tenant  in  tail  grants  the  adTowfon  to  others,  to  the  ufe  of  himfelf  and  his  wife,  and  the  heirs 
males  of  the  huibands*  and  tlie  huiband  dies,  and  the  wife  furvives,  and  the  J^  Say  marries  th9 
Woman,  and  brought  tlie  quare  impedit,  the  eftate  is  determined  by  the  death  of  the  tenant  in  tail, 
at;d  judgment  was  given  for  the  bifhop,  upon  a  demurrer  in  quare  ImpediL  Brownl.  x6i.  Mich.  30 
Jae.  Ld.  Say  v.  Peterborough  (Biihop  of  J. 

[   •282   ] 

f  2,   If  tenant  in  tail  leafe  for  years  to  commence  at  A^chaehnas  ^^^^  j^ 
tfefFt  eafuingy  rendering  rentf  and  dies  before  Michaelmasy  and  the  190,1 91.  pU 


&8t  ,    Cfta». 

29.  S.C.  wi'  ijfiie  enttrs  vSo  the  reftdue  of  the  land  (teicended,  yet  he  mar  mafe 

S^c"*c!tcd  "'^  ^^^^^  S^'^^  ^X  ^^f^^*^'  ?^  ^^-'^  ''^^  ^^'^  Jtdicbaebnasj  oecauie 

At^  Shaw,  his  elediion  w^  liot  come  oefore.     P.  13  Ja,  fi.  R.  per  Coke 

384.  faid  to  be  fo  adjudged  in  Bank*] 

•  »fi<if m.         [3.  If  baron  and  feme  feifed  in  tail  to  the  heirs  of  their  he£et 

»7'^-  C.  begotten^  the  remainder  to  the  right  heirt  of  the  barony  and  after 

AcwTfe  the  baron  dieSy  and  ^Af  *  ij/lie  of  their  bodies  /w/Vx  a  fine  to  J.  S. 

anithe  iflu^  171  /Af  ///if  ofthefetne^  and  after  lititfeme  mahs  Uafefor  f  Siojears^ 

jpi^dintht  rendering  renty  and  diesy  the  conufee  {hall  not  avoid  this  leafeat 

dl'^'a'ftfer  ^^  common  law,  for  the  eftate  tail  is  barred  by  the  fine,  and  the 

ihe  mzit  i,  leafe  is  good,  being  made  by  the  feme  when  fbe  was  tenant  in 

^ife ;  but  tail,  and  fo  not  void  againft  the  iflue  if  no  fine  had  been  levied, 

■woraYrt    *"^  "^^  ^^^  ^^^  ^^  barred  the  iflue  and  the  ehUil,  and  the  co- 

BDt  fd.  nufee  docs  not  come  in  in  privity  of  the  tail,  but  is  a  fitanger  to 

Cro.  J.      it,  and  therefore  cannot  avoid  it,  and  therefore  the  uafe  pod  ot 

s'c.'lid/'  '^*^  ^^  '*^'''  "  °'^y  #^  ^/  '*"''  *^^''^^-  Hill.  22  Ja.  B.  R.  be- 
juiiged.  twecn  Crocker  and  Kelfey  adjudged  upon  a  fpecial  verdi£l,  and  after 
jo.  ho.  s.c.  affirmed  in  writ  of  error  in  the  Exchequer-Chamber,  without 
fo^^Jr**  ^"y  doubt ;  but  the  doubt  of  the  Cafe  was,  Whether  it  was  void 
leflee  for       ^  1 1  H,  7.  iV  being  the  jointure  of  the  feme, 

aflninetl  upon  error  in  the  Exchequer  Chamber  by  all  the  jufticcs  aiMl  baixMM  una  T»ce»  Bridgm. 

2^7.  S.  C.  and  the  leafe  adjudged  good  ;  for  though  the  elHte  tail  was  hirred,  yet  it  was  iiof  eztio- 

piifhed,  but  remains  in  effc  to  fupportthe  leafs  fo  long  as  any  ilTue  in  tail  remains  alive. -Hut:. 

^4.  Mich.  2  Car.  S.  C.  affirmed  in  Cam.  Scacc. 2  Roll.  Rep.  490,  498.  S.  C.  adjudged 

arcordingly S.  C.  cited  Sid.  6z. —55.  C.  cited  Skinn.  3  f.  and  the  jnftic-t  6id«  lfa«t 

the  refolution  therein  went  very  far,  and  ptrkaps  if  to  be  adjudged  at  this  day,  it  would  be  contrary. 
2  Sh»v.  376.  cites  S.  C. 
+  Roll  feems  to  be  mifprinted  C30  years)  inftead  of  (it  years)  for  fo  are  the  reports,  and  the 
leaie  was  held  not  to  be  an  alienatioa  within  the  ibiuic  of  1 1  H.  7.  tor  tiut  very  reifoo,  becwft  it 
was  an  ordinary  leafc  for  2 1  years. 

4.  In  waftc,  where  tenant  in  tail  leafes  for  years  andSes^  and 
eijfets  defcend^  and  the  ifTue  oufts  the  termor,  the  termor  /ball  have 
covenant^  and  fliall  recover  the  term  ;  per  Belk.  but  Thorp  and 
Skip,  contra ;  for  he  fliall  recover  only  damages*  Br.  Covenant 
pi.  19.  cites  38  E.  3.  24.  and  fee  32  H*  6.  1 1. 

5.  When  tenant  in  tail  makes  any  grant  of  the  thing  itfef  «- 
tailedy  this  grant  is  not  void  by  the  death  of  the  grantor,  and  the 
fame  may  after  be  made  good  \  but  it  is  othervvife  of  a  thing 
granted  out  of  a  thing  entailed^  as  of  a  tenty  fuch  grant  is  void  bj 
the  death  of  the  grantor,  and  can  never  be  made  good ;  Arg. 
Bnlft.  32.  Trin.  8  Jac.  in  Cafe  of  Walter  v.  Bould. 

6.  Grant  of  the  next  avoidance  of  an  advowfon  atpendani  is 
merely  void  after  his  death.  Bulft.  35.  Trin.  8  Jac.  Wahcr 
V.  Bould* 

7.  If  tenant  in  tail  ma^es  a  leafe  for  years  without  r^rmg 
any  rent^  yet  this  leafe  is  not  void,  but  voidable  only  by  the  iffit^s 
jiotwithftanding  the  ftatute  de  donis  j  refolved  per  Cur.  But  it 
feems  if  the  leafe  be  exprefled  to  commence  after  bis  death  it  is  void* 
1  Sid.  26u  Trin«  17  Car.  %.  Opie  v.  Thoniaftus.        ^ 

8.  If  tenant  in  tail  makes  a  bargain  and  fale  to  another  and  bis 
biirs^  the  bargainee  has  a  fee^  and  th<p  ejlato  Jbail  continue  after 


Us  deaths  tiB  avoided  hy  tbt  ijfut  \  per  Holt  Ch.  J.  in  dolivoring 
the  optnion  of  the  Court»  though  he  faLj%  that  hereby  he  contr4- 
di£b  Litt.  f.  612,  but  that  he  does  it  upon  great  authority,  viz, 
ibeCafe  of  Fines^  and  Hob.  319.  which  Jay^,  the  law  abhors 
abeyance,  and  never  ftifFers  it  but  in  cafe  of  neceffity  \  and  that 
plough  Saund*  260  (Cooke  v.  Glffc^k)  is  agi^inft  him,  yet  he  has 
the  authcnrity  of  Seymour's  Cafe.  7  Mod.  24,  27.  Trin,  i  Ann* 
fi.  R.  in  Cafe  of  MachU  v.  Cleric. 

(I.  a.  2)     Lcafe  for  Years  by  Tenant  in  Tail. 

!•  32  H,  8.    TONahUs  tenant  in  tail  io  make  leafrs^  provided  n$ 
28.yi  2.     "^  old  leafe  be  in  beings  nor  to  extend  to  reverfions^ 
or  lands  not  u/ualfy  letten^  and  not  to  exceed  20  years^  or  three  lives^ 
and  the  ancient  rent  at  leaji  to  be  reserved. 

2.  If  it  be  agreed  hy  indenture  between  two  men  that  J.  S.  and 
J.  D.  after  eftate  executed  to  them  of  certain  land  (hall  ftand 
feifed  to  the  ufe  of  one  of  the  parties  in  the  indenture  in  tail, 
and  diat  the  faid  tenant  in  tail  may  make  leafe  for  40  years  at  hie 
fleafurey  and  that  the  faid  feofees  (hall  be  feifed  to  the  faid  uieSt 
How,  notwithftanding  the  ftatute  of  ufes,  the  leaies  made  arc 
|ood,  and  the  fiatute  does  not  alter  it  \  Per  Hales  J.  Dal.  i  x.  pL 
14.  Pafch.  7  E.  6. 

3.  Leafe  for  life  by  tenant  in  tail ;  tenant  in  tail  dies  witbozti  CJoA.  9.  »| 
j^  \  by  two  jultices  the  leafe  is  void  ;  by  twait  is  only  voida-  cLrtdfyid-k 
ble.    4  Le.  ii8>  119.  pi.  238.  Mich.  23  Eliz.  C.  B.  Anon.        ed  astoT 

leafe  ibr 

^fe'  D.  49.  pi.  #.  that  it  waj  n«t  voidable  by  dicker  remaindefmao  or  dpQor. Ibid. 

«aif.pl.  0.  cites  4  Mar.  per  Cur.  tliat  U  is  void,  i  E.  6.  accordingly  and  40  El.  in  C.  B.  adjudgc4 
ia  we  of  a  leafe  for  years,  and  fo  in  cafe  of  a  leafe  for  Kfct  cites  Hill.  39  Sliz.  Revt  v.  Co«.  "■  ■■ 
Nsy  66.  &  C  and  though  the  leafe  was  with  warraotyi  yet  the  entry  of  the  youufer  ^[bm  not  hindred 

kl  it{  ivthc^maindcf  was  not  devefted,  becaufe  the  leafe  was  not  a  difcondnuance.—- Cio.  E, 

^*  pL  13.  HUl.  40  Ells.  C.  B.  Keen  v.  Cope,  S.  P.  Adjudged  void  contrary  to  the  opinion  ia 

P-  4S.  8  Rep.  34.  Payne's  Cafe.—- The  difference  is  between  a  leafe  for  life  and  a  leafe  for  years 

Co.  Litt.  45.  b. — —Eyre  }.  held  that  a  leafe  for  yean  by  tenant  in  tail  becomes  void  by  his  dyiof 
vithcw  iffne*  «nfi  ptr  Creigory  J.  no  aocepunce  of  rent  by  reveHioner  to^  can  make  it  good,  becaufo 
the  eftate  out  of  which  it  was  created  is  4etef  mined.  Slctn-  329.  HIU.  4  W.  i^  M.  B.  R.  ia  Cafe  of 
Siouaoods  v.  Cudmorc. 

4.  Leafe  by  tenant  in  tail  for  20  years^  to  begin  at  Michaelmas  Cart.  15^ 
next,  is  good  by  J2  H.  8.  So  is  a  leafe  for  10  years  and  after  for  car^^c^B 
U  years.     Le.  148.  in  pi.  205.  Trin.  31  £Iiz.  cites  D.  246«l       Bri(^man' 

Ch.  j.  citet 
the  Cafe  in  D,  an4  iaid«  thartnie  it  is  a  future  intereft,  not  a  good  leafe,  and  chat  fo  it  was  jefotved 
inihe  Eichei^uer ;  for  it  is  ezprefsly  within  ihe  words  of  3a  H.  8.  and  fays,  fuppofe  there  were  a 
leafe  in  being  of  tdnant  in  tail,  and  8  or  9  years  are  expired,  \i  he  makes  a  kafe  to  begin  20  years  after 
^tuSt  9  are  ezpiredt  it  is  not  good. 

5.  32  H.  8.  makes  leafes  good  againft  the  tenant  and  his  heirs^  N^y  6« 
yet  it  is  not  good  againft  the  donor  or  him  in  temdinder.     Mo.  Windham't 
133*  Arg.  pi.  278.  Trin.  2.$  Elii.  Noy  6.  Windham'i  Cafr  «thfm*i; 
$•  P.  as  to  him  ia  renuinders  remainder. 


i^3 1  Efface. 

— It  isvokl  againft  him  in  p^mtih^er^  and  acceptance  cannot  make  It  good,  becaufe  tite  eftiteout^ 
which  itilTuesis  determined.     Roll.  R.  a6o.  pj.  jr.  Mich.  13  Jac.  B.  R.  in  Cafe  of  Bridpnaan 

Charlton. So  where  a  leafe  for  three  lives  was  made  with  warranty  agaiaft  htm  ad  his  kcin,  it 

Jdetermioes  by  his  dying  without  ilTue.     Cro.  £.  602.  pi.  is.  Hill.  40  EUz.  C.  B.  Keen  v.  Copc.-^ 
CiD.  C.  156.  Salvin  ▼.  Gierke,  Contra,  which  See  Fines  (H.  a) 

I  284  ]      6.  Baron  and  feme  kiki  in  tail  make  a  leafe  referving  rent; 

See  tit.  Ba-    the  baron  dies.     The  feme  enters  and  dies ;    the  iflue  in  tail 

^  *°^        brings  wafte,  and  counts  of  a  leafe  made  by  baron  and  feme* 

(F.°a.  10}     Defendant  pleads  that  baron  and  feme  did  not  demife,  and  upon 

the  Notes     this  iflue  joined,  and  the  matter  before  found  adjudged  a^nft 

•*P'-3-       the  plaintiff,  becdule  the  y^rrn^  i&/i^  eie&ion  t9  agm  or  d^ree 

to  the  leafe,  and  when  flie  difagrees  it  is  as  if  it  had  never  been 

her  ad.     And.  320.  pi.  239.  Pafch.  28.  Elizi  Rot   122.  Thet- 

ford  V.  Thctford* 

4lje.  57*  7.  Baron  end  femij  tenant  in  fpecial  tail;    baron  dies  i  femt 

rdS'T      ^''^^^  ^  ''^  according  to  32  //".  8.     The  leafe  ihall  bind  the 

^  '      iflue  according  to  the  32  H.  8.  28  Godb.  102.  pi.  119.  Mich. 

^8  &  29  El.  C.  B. 

8.  Upon  a  leafe  made  by  tenant  in  uil,  it  is  not  fuficient  thai 
the  verus  and  antiquus  redditus  be  refervtd  to  the  heirs  in  uil,  but 
it  muft  be  referved  alfo  to  the  tenant  in  tail  himfelf,  fo  that  if  he 
referve  to  himfelf  lefs  rent  during  his  life,  and  after  his  death 
the  true  and  ancient  rent,  the  leafe  is  not  good  ;  per  Wray  Ch. 
J.  5  Rep.  6.  a.  Mich.  31  &  32  £liz.  B.  R.  in  Ld.  Mountjoys 
Cafe* 
Cro.B.  ^40.       g.  Tenant  in  tail  feifed  of  a  manor  and  three  acres^  pari  thereof 
hxl'  ^  d    ^^  demefne,  makes  a  leafe  of  the  three  acres,  and  alfo  of  die 
CgXj^^  '  manor,  for  21  years,  rendring  rent  for  the  three  acres,  and  all  the 
premifes  therewith  demifed  5 1.    Though  tlhe  manor  compre- 
hends the  three  acres,  yet  the  leafe  being /©r  three  acres  and  4  ' 
the  manory  yet  in  conftnid^ions  of  law  they  (hall  be  taken  as  two 
Jeveral  demifes.     Ow.  119.  Hill.  37  Elix.  B.  R.  Tanfidd  v. 
Rogers. 

I  o.  Error  of  a  judgment  in  replevin.  The  defendant  avowed 
for  rent,  for  that  H.  M.  was  tenant  in  tail,,  and  Uafed  the  land5 
for  three  livesy  rendring  rent^  and'^that  the  revcrfion  defccnded  to 
him  as  heir  in  taiiy  wherefore  he  avows  and  avers^  that  at  the 
time  of  the  demife,  &  diu  antea  the  lands  were  demifed,  and 
that  the  rent  referved  was  verus  CsT  antiquus  redditus*  Upon 
demurrer  to  this  avowry,  the  juftices  were  all  of  opinion  that 
the  averment,  that  the  lands  were  formerly  demifed,  was  not 
fufficient,  for  he  ought  to  have  averred^  that  they  bad  beenfo  demi^i 
for  1 1  years  next  before  the  making  this  leafe,  becaufe  the  ftatutc 
32  H.  8.  limits  the  leafes  to  be  made  by  tenant  in  tail,  that  Hat} 
jbould  be  made  only  of  fuch  lands  which  had  been  common!/ 
let*  by  the  greater  part  of  20  years  next  before  the  leafe  made, 
alfo  the  averment  that  tl^  rent  was  verus  &  antiquus  redditus  is 
not  fufficient,  for  it  may  be  the  ancient  rent  which  was  ao  or 
100  years  fi.ace ;  but  it  ought  to  have  been  ave/ted  that  it  WiS> 
the  ancient  rent  whidi  had  been  referved  for  the  greater  part  of 

20}'cars 


fto  years  preceding/ and  of  that  opinion  were  all  the  juftices; 
for  thefe  averments  might  be  true,  and  yet  the  circumftances  of 
thcftatute  not  be  obferved.  Cro.  E.  707.  pi.  29.  Mich.  41  & 
41  Eliz.  B.  R.  Mallet  v.  Mallet. 

1 1. 'Tenant  in  tail  of  a  copyhold  manofy  wherein  copyholds  are  Ibid.  ir<x 
demiiable  for  life  &€•  for  a  certain  rent ;    the  copyholder  for  life  ^"^  '  ^  ^ 
dies,  and  the  lord  demifed  it  by  indenture  for  21  years  {infteadof   ^^"'^ 
life)  ttvAuivg  the  ancient  rent  &c.  and  by  the  better  opinion  of 
the  Court  it  is  good  within  the  32  H.  8.  for  it  is  not  any  pre-^ 
judice  to  the  iiTue  as  to  the  rent.     Noy.    io6.  Mich.  43  Kliz, 
C.  B.  Ld.  Norris*s  Cafe. 

12.  Tenant  in  tail  of  a  copyhold  manor,  upon  furrender  by  Leafed 
tenant  for  life,  grants  for  three  lives  to  commence  a  die  datus^  orco"^**** 
refervinff  the  ancient  copyhold  rent  and  mbre  ;    i  ft.  The  demife  by  rendring  t!« 
ctfy  (half  make  the  land  to  be  within  the  words  ufually  demifed  fame  rem 
JH  32  H.  8.     2dly,  The  copyhold  rent  fliall  be  faid  the  anticnt  J^^'tithbt 
accuftomed  rent*     3dly,  1  he  grant  of  leafe  to  commence  a  die  32  h.  8. 
datus  is  good  with  this  proof,  that  livery  was  made  after  the  date.  ^»-  J-  7^- 
Mo.  759.  pi.  1050.  Paf-h.  3  Jac.  Banks  v.  Brown.  JSmIb!?! 

Ilalni.  6  Rep.  37*  a.  S,  C. 

13.  Leafe  made  by  tenant  in  tail y^r  more  years  than  the  Jlatute  [  285  3 
«i!&tt/x  is  void  in  the  whole ;    Arg.  per  Warburton  J.  Roll.  R. 

472.  Hill.  4  Jac.  in  Cam.  Scacc. 

14.  Leflee  for  years  furrender ed  on  condition  to  tenant  in  tail, 
who  leafes  for  three  lives  \  leflee  for  years  enters  for  condition 
hroten ;  if  the  leafe  for  life  be  good  againd  the  iuue  in  tail  p 
quxre.  Mo.  783.  pi.  1084.  Trin.  4  Jac.  in  Cafe  of  Sidenham 
Y.  Caps. 

1.5.  Tenant  in  tall  makes  leafe  for  life  to  a  feme  covert ;  laroH 
furrenders ;  after  tenant  in  tail  makes  leafe  for  three  lives  and 
dies;  baron  dies;  feme  enters  and  dies ;  the  iflTue  fliall  not  avoid 
the  leafe.  Mo.  7K3.  Trin.  4  Jac.  cited  per  Popham  to  be  ad- 
judged between  Sidenham  and  Caps. 

16.  If  tenant  in  taTi  makes  a  leafe  to  commence  at  a  day  to  come  A  leafe wm 
and  dies  before  the  day^  this  is  merely  void  by  his  death;  per  ™*|^^^th© 
Tanfield  Ch.  B.  ad  quod  non  fuit  refponfum.     See  PI.   C.     Fox  by  tenant 
there  it  is  made  a  quaere  in  Cafe  of  Smith  v.  Stapleton.  in  tail  for 
Lane  q6.  Hill.  8  Jac.  in  the  Exchequer,  in  Cafe  of  Wentworth  ^°  >'^*"' 

«     7,  -^  ^       '  to  commence 

V.  Otanley.  at  a  day  ta 

come, 
liwngh  thit  was  void  in  law,  yet  It  was  hoUen  in  equity  agalnlt  the  beir.     Toth.  225.  cites  Trin* 
40  EL  Prince  v.  Green. 


17.  Leafe  made  by  tenant  in  tail  //  good  again fl  all  hut  thofe  A  woma« 
wiio  were  aided  by  Weftra.  2.  which  are  the  ijfue  in  tail  and  the  j'"i^"\*? 
revtrfimer.     Jo.  61.  Hill.  22  Jac.  B.  R.  Croker  v.  Kclfey.  j  icafc  for 

3 1  yean, 
•od  toolc  hulband,  had  Iffuet  and  djed ;  the  hulband  is  tenant  by  the  curtefy,  and  furrenders  to  thf^ 
^lictr;  tiioagh  this  furrender  be  good*   yec  the  i^fue  cannot  avoid  this  leafe  during  the  life  of  the 
flBBSfiC  by  die  CttrtcTyy  for  the  tecsmt  is  in  as  purchafor.     Ow.  2^3.  Pafch.  6  Elix.  C.  B.  Sowtrell't 


Cafe. 


^95  tfStt* 

Cafe.  H     Pal.  in  fine  Kovd  Bendl.  6^.  S.  P.  tccordiagly.  D«  4(5.  h,  tm%.  pt.  |. 

cites  S.  C.  accordiQgI)r»  though  the  tenant  furrenden  to  him«  and  though  the  leafe  is  not  wirruii 

td  b/  3jt  H.  8 Mo.  8.  oi.  30.  Pafch.  3  £.  6.  Anon,  feeins  to  be  S.  C.  reporti  that  the  Coon 

held  cbat  the  iiliie  (hall  aroiddie  leafe.  ■  ■  4  Le.  aoo.  pi.  321.  Anoo.  S.  P.  «nd  feenitobe 
S.  C.  held  that  he  fhould  not  avoid  the  leafe  during  the  lilt  of  the  tenant  bf  the  oonef/.-^— ^.  C. 
cited  Arg.  Show,  377. 

18.  Two  coparceners  in  tail,  the  baron  of  one  being  tenant  if 
the  curte/y  joins  in  a  leafe,  rendering  rent  to  him  and  the  oihercepsr* 
cener  and  their  heirs^  this  is  not  a  good  leafe  by  3a  H.  8.  of  ef« 
tates  tail,  tnafmuch  as  it  is  not  referved  to  the  donee  and  her  heirs, 
but  to  the  tenant  bv  the  curtefy  jointly  with  her,  becaufe  itnt 
eoes  fkiiOiy  as  it  is  referved  by  the  leflbr,  and  ,not  otherwife. 
Lat.  45.  Trin.  2  Car.  Thompfon's  Cafe. 
S.c. cited  19.  Baron  and  feme  tenants  in  tail;  baron  dies  leaving  two 
Aig.  Show,  daughters  and  his  wife  living  i  the  daughters  levy  a  fine  to  a 
ftranger  and  his  heirs  $  the  mother  tenant  in  tail  grants  a  kafe 
for  100  years  ;  this  is  a  good  leafe  againft  conufee  of  the  fine  fe 
long  as  there  is  iffiie  in  tail  in  being.  Sid.  62.  pi.  32.  Micb. 
13  Car.  2.  B.  R.  Cudmore  v.  Betifon. 

20.  There  is  a  difference  between  a  voidable  leafe  by- tenant 
in  tail  to  commence  in  prafentiy  of  in  futuro  \  In  the  iiril:  cafe,  if 
he  conveys  his  ejiate  ffuer^  the  conufee  (hall  hold  it  charged  with 
the  leafe  \  in  the  fecond  cafe,  not ;  for  the  avoidance  cannot  be 
before  the  commencement.  Sid.  271.  pi.  9.  Trin.  17  Car.  !• 
B.  R.  Opee  v.  Thomafius. 

21.  If  tenant  in  tail  makes  a  leafe  for  21  years^  which  exfireii 
and  then  the  land  continues  undenajed  1 2  years^  and  tenant  in  tail 

.    dies,  his  iiTue  cannot  demife  this  land  by  the  ftatute  ;  per  More- 
ton  J.  SLaym.  i66.  Hill.  19  Car.  2.  B.  R.  in  Cafe'of  Pembk  t. 
Stern. 
[  286  3      22.  Though  a  leafe  for  three  lives  is  warranted  by  the  ibtut^ 
yet  if  a  warranty  be  added  againfl  all  perfons^  ^ether  this  is  a  dif- 
continuance  of  the  reverfion,  cites  Cro.  C.  156.  and  Jo.2oS« 
and  LaC.  72.  Salvin,  alias  Sawle  v.  Clark,  that  it  is  \  but  Vaugban 
Ch.  J.  denies  it.    Vaugh.  388.  Mich^  25  Car.  2.  in  the  Cafe 
*    of  Bple  V.  Horton. 
•  23.  If  tenant  in  tail, makes  a  leafe  for  years,  after  his  death 

his  widow  (hall  hold  it  charged  ;  fo  (hall  tenant  by  the  curtefi  of 
a  feme  tenant  in  tail }  Arg.  Show.  377.  Pafch.  4  W.  &  M.  in 
Cafe  of  Simmonds  v.  Cudmore. 

24.  A  rev&fionary  leafe  hiade  by  tenant  in  tail  with  reroadoder 
to  him  in  fee,  contrary  to  a  power^  is  not  void  but  voidable  onlj 
by  the  ilTiie  in  tail.  Carth.  258.  Hill.  4  W.  2i  M.  in  B.  R. 
Simmonds  v.  Cudmore. 

25.  Tenant  in  tail,  remainder  to  his  own  right  /^aVx,  makes  i 
leafe  for  years  and  dies  without  ifliie ;  his  heir  general  caooot 
avoid  this  leafe ;  Arg.  Show.  375.  Pafch.  4  W.  &  M.  in  Cafe  of 
Simmonds  v.  Cudmore,  cites  i  fnft.  46. 

26.  If  tenant  in  tail  makes  a  future  leafe  for  ysesrSf  which  ^ 
po/fibiiity  may  be  to    ommcBce  during  the  life  0/  tcBenU  in  tail,  it  H 
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not  void  but  voidable  as  to  the  iflue,  but  if  a  future  leafe  be  to 
commence  after  the  death  of  tenant  in  tail  it  is  merely  void  in  its 
creation  i  per  Holt  Ch.  J.  in  delivering  the  opinion  of  the 
Court,  a  Salk.  620.  Trin.  1  Ann.  B*  R.  in  Cafe  of  Machil  v. 
Clark. 

27.  Leafe  by  tenant  in  tail  in  confideration  of  procuring  a  Chan.  Prec. 
match  between  the  tenant  in  tail  and  the  Lady  Ogle,  was  en-  ^^c  and  the 
deavoured  to  be  fet  afide  by  remainder-man,  to  whom  the  eftate  decree  in 
was  come  by  death  of  Icflbr  without  ifliie  ;  per  Cur.  if  the  leafc  Chancery 
was  gained  hy  fraud  or  unjuji  confederation  it  is  to  be  deemed  void,  fhe^ouf^*" 
and  the  eftate  dlfcharged  of  it  as  if  no  fuch  leafe  had  been  made,  ©f  Lords.— 
2  Vern.  445.  pi.  410.  Mich.   1703.  Stribblehill  vl  Brett.  Show.  Pari. 

Cafes  76. 
Hall  T.  Porter,  S.  C.  accordingly.— ^—Equ.  Abr.  89.  pi.  3.  cites  S    C— — 3  Lev.  4rT. 
S.  C.  accordingly,  and  io  a  decree  in  Chancery  after  two  verdi£b  at  law  was  dlfmiiTed  in  the  Houfe 
»f  Lords. 


(I.  a.  3)     Leafe  by  Tenant  in  Tail  not  good,  but 
made  good  by  fome  After-Adl. 

I.  'T'ENANT  in  tail  makes  a  leafe  for  years  rendering  rent 
20  i.  and  afterwards  releafes  all  the  rent  but  i  j.  and  dies, 
and  the  ijfue  accepts  the  1  s.  whether  the  iffue  can  now  dif^rain 
for  more  than  the  i  s.  quaere.  D.  304.  a.  pi.  53.  Mich.  13  &' 
24  Eliz. 

2-  Tenant  in  tail  makes  feoffment  in  fee  to  the  ufe  of  himfelf  in  ^"^  *^*  *J* 
fee,  and  after  Icafes  for  years,  and  dies,  the  eftate  of  the  Icflee  is  thr^nVby 
immediately  changed  into  a  tenancy  at  fufferance.     Roll.  Rep.  the  iffue 
260.  pi.  31.  Mich.  13  Jac.  B.  R.  Bridgman  v.  Charlton.  will  not 

*'  connrmthe 

leafe,  bcctafe  the  iffae  was  remitted  to  the  eftate  tail  by  defcent,  aod  fo  the  leafc  is  utterly  void  which 
was  made  by  the  father  then  being  tenant  in  fee  fiiDple.  Mo.  846.pl.  1143.  Mich.  13  Jac.  B.  R. 
-  For  the  leafe  for  years  iffued  out  of  the  fee,  which  is  determined  by  the  remitter,  and  accept- 

ance of  the  rent  cannot  make  it  good  againft  him  in  remainder,  for  as  to  him  it  is  void.  Roll.  Rep. 
«6o.  pi.  31.  Mich.  13  Jac.  B.  R.  Bridgman  v.  Charlton. 

3.  A.  tenant  for  life,  remainder  to  B.  in  tail,  remainder  over.  [  287  ] 
A,  and  B.  made  leafe  for  life^  remainder  for  life.  Acceptance  of  Cro.E.252. 
rent  by  the  iffue  in  tail  of  leflee  for  life,  is  an  affirmance  of  the  J^',' *.  Coyt«^ 
leafc  for  life  and  of  that  in  remainder.  Lc.  243.  pi.  329.  Trin.  s.c.  adjud- 
33£Iiz.  B.  R.  GeofFrics  v.  Coites.  ^c'afc^m  — *" 

4.  A.  tenant  for  life^  remainder  to  B.  his  fon  in  tail^  remainder  ^*inicr 
to  the  right  heirs  of  B.  B,  in  the  life-time  of  A. .  makes  a  leafe  for  good. 
jears^  and  then  fuffers  a  common  recovery^  and  dies  without  iffue  \ 
in  this  cafe  thefe  points  were  held  clearly,  1  ft.  That  when  the 
fon  makes  a  leafe  for  years,  this  operates  as  well  out  of  his  re- 
inainder  in  fee  as  out  of  his  eftate  tail ;  fo  that  when  he  dies 
without  iffue,  this  is  a  good  leafe  againft  the  heir  in  fee,  unlefs 
the  tflue  of  tenant  in  tail  had  entered   and  avoided  it.     2dly,  s 
When  tenant  in  tail  makes  a  leafe  for  years,  and  then  fufFers  a 
recovery,   this  works  by  way  of  corroooratioil  upon  the  leafe, 

VoJ-.  X.  Y  and 


re- 
was 


and  ma.kcs  that  good.   Ereem,  Rep.  310.  pi.  379.  Mich*  167^, 

Anon. 
Show.  370.  ^,  Tenant  in  tail,  reverjim  U  himf:^  in  ftCy  with  a  pewtr  ti 
Irrad  ^^'  w^^^  lea/is  inpoJJefftQn^  makes  a  Uafe  fir  21  years^  and  ^fterwcrii 
Holt  Ch.  J.  makes  another  leafe  to  commence  upon  the  determination  tf  the  fafi 
fiiditwould  leaje.  Before  the  fecond  leafe  commenced  the  tena^nt  in  tail dlted^  and 
inakehfo  ^^  W^^  '"  tail  levied  a  fi^e  in  order  to  make  a  fettlement.  All 
far  to  have  the  judges  held  this  fine  had  made  the  fecond  leafe  unavoidablci 
a  continu-     hecaufe  hy  the  fine  the  eftate  tail  was  as  it  were  merged  in  the 

preiud[cr  ^^^»  ^^^  ^^  ^^^  ^^  ^^y  ^^  3ivoid  the  leafe  but  only  by  virtue  of  tbc 
the  intcrcft  cftatc  tail,  which  was  now  deftroyed.  Freem.  Rep.  503.  pi, 
of  a  ftran-     677.  Hill.  1692.  B.  R.  Symonds  V.  Cudmore. 

ally  the  reverfion  being  in  him ;  fed  Curia  advifarc  vult.  ■  ■  t  Salk.  338.  pi.  3.  S.  C.  the  whoti 
Court  agreed  that  the  remainder  in  fee  ftood  chargeable  with  this  letfe,  and  it  (hould  hare  beea 
ferved  out  of  the  remainder  in  fee  had  the  tenaat  ia  tail  died  without  iffue.  ■  4  Mod.  1.  S.  C. 
adjudged  that  the  conufee  of  the  fine  could  not  avoid  the  leafe.  ■  Skinn.  284.  pi.  3.  S.  C. 

Curia  advifare  vult.     And  ibid.  317*  pl*  4-  Curia  advifare  vult.  ^  Salk.  335.  pi.  i.  S.  C 

and  per  Curiam  the  leafe  is  not  void  but  voidable  by  the  iflue  in  taiU  and  that  only  in  refpeAof  the 
eftate  tail,  and  therefose  iince  this  leafe  iffueji  outpf  all  the  in^eft  and  eftates  which  the  ieSorhfit 
viz.  as  well  out  of  the  reverfion  in  fee  as  the  eftate  tail,  and  iioce  the  eftate  uil  is  n«w  eztisguiAei 
l>y  the  fine,  which  has  now  turned  all  into  an  Entire  fee  fimple,  it  has  thereby  made  the  eftace  ua* 

avoidably  fubjed  to  this  leafe. — Carth.  257.  S.  C.  refolved  per  tot.  Cor.  that  this  fine  w^ 

proclamations  hatli  notonly  barred  but  extinguifhed  the  eftate  tail,  as  much  to  all  intents  as  if  tenant 
in  tail  had  died  without  i0uc ;  for  otherwife  the  cogaifee  muft  have  two  diftind  eftates  in  fee^  viz.  a 
bafe  fee,  determinable  upon  the  death  of  tenant  io  t»il  without  liTue,  and  alfo  an  ^fdvte 
fee  ;  and  therefore  the  greater  fee  which  is  ablblute  Ihall  fwallow  op  the  bafe  fee,  and  be  coofolidattd 
into  one  intire  eftate ;  and  that  thii  eftatp  tail  being  eatinguiihed  by  the  fine,  the  reverfionary  Jeaicis  t 
good  and  unavoidable  leafe,  iiBiing  out  of  the  remainder  in  fee,  which  the  leflbr  had  at  the  time  c( 
the  leafe  made.'  12  Mod.  3^.  S.  C.  held  accardiogly  per  tot.  Cur.  and  that  none  but  privia  ia 

Uood  ihajl  avoid  fuch  leafe. 


(K.  a)    What  Perfon  may  be  LeiTee.     * 

Br.  Eftates,   [j,  tF  a  leafe  bp  granted  to  a  corporation  aggregate  for  thetP 
|1. 90.  cites         J.  y^-       ^j^j^  j^  ^^  eftate  for  life,  but  fee ;  for  they  never  £i. 

S.  C.   that  if  'T^  Z     g-y  FT  -I  ' 

a  man  gives     21  E.  4.  70.  Contra  II  H.  7.  12.  J 

land  to  the 

snayor  and  commonalty  of  London,  they  have  fee-iimple  without  other  words;    but  contrary  af 

abbot  and  coven't ;  for  the  coven  t  does  not  take. 

[2.  Eut  corporation  aggregate  may  be  lefleey^r  lift  oftb^kfir* 
ai  £•  4*  76.] 

(N.  a)    Eftate  for  Life. 
Eftate  for  Life  or  Fee. 

'anTC    C^'  T^    ^^  •^''  ^i^  grants  the  land  to  another  and  his  heirs  of 
vii^(P.a)         ^  his  body,  for  the  life  of  the  iejfee^  this  is  but  an  cftatc  for 

and(M.a)     jife.       18  E.  3.  44-  M 

Jled  to'tT       [^-  ^f  ^  8^^^  '^^  ^°  another  ////  /  conu  from  St.  James's,  diis 
i5*vife(aa)  is  sin  cftatc  of  franktcncmcnt.    3  Aff.  9.] 

£3.  If 


K.  B.  (L.  a) 
Roll  is  Car- 
rie 
Dev 
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[3.  If  the  King  grants  to  another  hallivam  vcl  huiufmodi,  donee 
hifie  f^jidilitirje  geffirit  in. officio  illo,  this  is  an  cftatc  of  frank- 
tenement.     3  Aff:  9.  J 

[4.  If  a  man  leap  land  to  another  to  have  and  to  hold  donee  Fitzh.Affifc, 
fiherit  to  the  leflbr  \1  marks  annuatim  ^  Ji  diSfus  redditus  a  retro  W-^^^"»« 
fuerity  iieeat  pradlSfo  (♦)  the  leffbr  prsedidtam  terram  ingredi  quo-  '  ^ 
ufyne  fa^c.  the  leflbr  has  an  eltate  of  franktenenient  in  the  rent,  •  Fol.  845. 
and  the  leflee  has  a  franktenement  in  the  land.  38  Aff.  9.  ad-  ^ — r-"^ 
judged.] 

[5,  If  a  man  grants  to  another  common  of  turbary  in  certain 
landy  and  to  dig  and  carry  at  his  will,  this  is  an  eftate  of  frank* 
tenement,  for  the  word  {at  will)  refers  to  the  ufage  and  not  to 
the  common.     5  Aff.  9.  adjudged.]  * 

6.  Wafte  upon  a  leafe  for  life ;  the  defendant  faid,  that  he 
Itajed  to  himy  his  heirs^  and  ajjigns^  for  term  of  his  life  and  a  year 
tfv^r,  judgment  of  the  writ,  and  there  it  is  admitted  that  this  is  no 
cftate  of  inheritance  by  this  word  (heirs)  by  reafon  of  thefe 
words  (for  term  of  life.)    Br.  Eftates,  pi.  26.  cites  39  E.  3.  25. 

7.  If  rent  be  granted  /ir  life^  and  that  he  and  his  heirs  may  dif 
trainy  it  is  fee-fimple.     Br.  Eilates,  pL  13.  cites  8  H.  4.  19. 

8.  A  rent  de  novo  was  granted  to  B,  and  his  heirs  habend*  to  B.  ?•  ^-  ^* 
and  his  heirs j  to  the  ufe  of  him  and  his  heirs  during  the  life  of  J,  S.  ^p^^^^'-ji^c. 
It  feems,  that  becauie  the  intent  appears  to  pafs  only  an  eltate  for  Mo.  syd. 
life,  nothing  more  fliall  pafs ;  per  Doderidge  Serjeant ;  to  which  Wiikins  v. 
the  juftices  feemed  to  incline,  and  Coke  and  Fofler  faid,  that  there  ]vcmVtob« 
Ihall  be  a  fpecial  occupancy  of  the  rent.     D.  169.  Marg,  cites  s.  c.  and 
Pafch.  7  Ja.  C.  B.  Davis's  Cafe.  *^*"",\^- *• 

'  "  Fitzh.Juog<« 

mcnt  99.  39  E.  3.  It  H.  6.  ?• 

9.  If  land  is  given  to  one  and  bis  ajftgns  it  is  an  eftate  only  for 
life.    Litt.  S.  t. 

10.  A.  in  confideration  of  7000 1.  enfeoffs  B.  C.  and  D.  habencP 
haredibus  fuis  in  perpetuum  ad  opus  et  ufum  ipforum  B.  C.  and  D. 
in  perpetuum,  (but  not  faying  ^^  hieredum  fiiorum")  with  warranty 
to  them  haredibus  &*  ajjignatis  fuis  in  forma  pradiSfa^  this  gives 
only  an  eftate  for  life  j  for  the  ufe  is  expreffed  only  to  themfelves 
by  their  names  In  perpetuum ;  but  if  thofe  words  had  been  wanting 
ti)e  confideration  had  been  fufficient,  for  the  law  will  intend 
fufficient  confideration  by  reafon  of  the  faid  fum }  but  when 
the  ufe  is  exprejfed  otherwife  by  the  party  himfelf  it  is 
otherWife«  and  the  warranty  was  eis  hxredibus  &  aflignatis 
fuis  in  forma  pradiSia^  which  is  a  declaration  of  the  intent 
of  A.  that  the  feoffees  (hould  not  have  the  ufe  in  fee  fimple, 
and  it  maybe  that  the  ufe  during  the  three  lives  was  woich 
the  7000  L  D.  169.  a.  pi.  21.  Triji.  i  Eliz.  in  the  Court  of 
Wards.  AVilkes's  Cafe. 

It.  H*  in  confideration  of  marriage  covenanted  to  execute  an  [  289  1 
cftatc  in  fee  to  the  ufe  of  H.  for  life,  and  after  [*  his  deceafe]  to  I>  S^o-  *»• 
the  uft  of  A.  his  intended  wife  for  by  and  until  one  of  the  fins  of  ^'^^^  i?°* 
R*  of  the  body  of  the  faid  A*  lawfully  begotten^  fhall  be  21*     n.  dies  e]u.  $.  P. 

Y  a  without 


I 
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•ndfcerai  without  iflTuc  by  A.  A.  has  a  good  eftate  for  life  before  iffuc 
not^ith-^  had ;  but  if  there  had  been  iflue  a  fon,  and  that  fjo  had  lived  to 
Handing  the  21,  the  eftatc  of  A.  had  been  abridged.  Mo.  15.  pi.  56.  Hill.  3 
diflFcrcncc      EHz.  C.  B.  Cockett  V.  Sheldon. 

of  the  yean, 

adjudged  that  the  entry  of  A.  was  lawful. Bendl.  103.  pi.  240.  S.  C.  3  Eliz.  and  fajrs  itwi» 

adjudged  Pafch.   13  Eliz.  that  A.  recover.— ^—' And.  19.  pi.  40.  S.  C.  adjudged  accordingly  ;  for 
thofc  Words  (*  after  his  dcceafe  to  the  Ufe  of  A.)  without  faying  more,  gives  an  eftatc  Co  A.  for 
life  notwithftaoding  the  fubfequeot  words;  but  the  reporter  aiakes  a  quxre  as  to  the  reafoo. 
S.  C.  cited  Le.  197. 

12.  Grant  of  eftovers  to  B.  to  be  burnt  in  his  houfe,  and  thet 
B.  and  his  heirs  may  take  them  at  certain  times  in  the  year  j  ad- 
judged that  this  was  but  eftate  for  life  of  B.  becaufe  the  word 
(heir)  is  not  in  the  grant  itfijf^  though  it  is  in  the  fequel  of  the 
deed.  D.  253.  pi.  lOO.  Trin>  8  Kliz.  Marg.  cites  it  as  Ld. 
Paget's  Cafe. 
'  13.  If  a  feoffment  be  made  to  A.  and  his  heirs  donee  13  quoufque 

y.  S,  Jhall  pay  to  A>  lOOO  /.  J*  S.  before  the  day  of  payment  dies. 
A.  and  his  heirs  fhall  retain  the  land  for  ever.     D.  300.  b.  pi. 

9.  Pafch.  13  Eliz.  fays  it  was  held  by  all  at  dinner  at  Serjeant's 

nn  in  Fleet-ftreet. 

14.  Limitation  to  the  ufe  of  himfelffor  life^  remainder  to  the 
ufe  of  hii  heirsy  and  the  heirs  female  of  the  body  of  the  faid  heirs. 
The  heir  takes  by  purchafe,  and  has  the  inheritance,  and  the  an- 
ceftor  only  an  eftate  for  life.  3  Lev.  433.  per  Cur,  in  Cafe  of 
Loddington  v.  Kime  cites  i  Rep.  95.  (b.)  fTrin.  23  Eliz.  in 
Shelley's  Cafe.] 

15.  M.  a  jointrefs  did  give  and ^rant  to  J.  S.  habendum  to  J.  S. 
his  heirs  and  afftgns^  to  the  fole  uje  of  7.  S.  and  his  heirs  pro  ter^- 
mino  vita  of  the^  faid  M.  this  was  held  a  forfeiture,  becaufe  pro 
termino  vita  refers  to  the  ufe  only,  and  not  to  the  eftate  and  ufe. 
D.  169.  Marg.  pi.  22.  cites  Hill.  37  Eliz.  B.  R. 

16.  A.  tenant  for  life  grants  a  rent  to  B,  and  his  heirs  \  this  at 
firft  fight  feems  to  be  a  rent  in  fee,  but  when  it  appears  in  thi 
conveyance  that  A*  was  only  tenant  for  life^  there  upon  conftrufUon 
of  the  deed  itfelf  it  cannot  be  intended  that  he  granted  a  fee,  but 
that  an  eftate  for  life  only  paffcd  in  the  rent;  Arg.  Godb.  443. 
Mich.  4  Car.  B.  R. 

Cro.  J.  $10.  17.  Covenant  that  the  grantee  of  rent  and  his  heirs,  for  want 
^'f  ^*  *f  ^  of  a  diftrefs,  or  upon  a  rclcous,  replevin,  or  pound-breach  may 
tha°  he  liai  '*''^''  ^^^  retain  the  land  to  him  and  hi%  heirs^  until  the  rent  be 
quafiacon-  ffltlsficd ;  It  was  agreed  per  totam  Curiam,  that  upon  entry  by 
ditionii  in-  ^^  grantee  for  part  of  the  rent-arrear  he  has  a  fee  fimple  deter- 
which'Saii    minablc.     Poph.  126.  Trin.  15  Jac.  B.  R.  Havergill  v.  Hare. 

go     to    his  n    11    n 

l;cirs  and  afTigns,  but  always  determinable  00  the  payment  of  the  rent  -a  Roll.  Rep,  ix. 

S.  C.  argued. 


Wee  \^  not 

jbr  vhc  v.o'-^s 


18.  Rent  granted  tnfee^  provifo  that  the  grantee  (hall  enter  and 
.etnin  till fatisfied  o^  the  profits.     The  pojver  of  entry  is  an  in- 

iiti!fieJ  J  ihc  heritance,  and  dcfccnds  with  the  rent  to  the  heir,  but  when  thr 

entry 
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entry  is  made  it  is  only  a  chattel  intercft  in  the  land,  which  (hall  inhcritanop 
go  with  the  arrears  to  the  executors,    i  Lev.  171.  Trin.  17  Car.  ^puj^^^io 

2.  li.  R.  Jemmot  v.  Cooly.  the  heir  as  a 

penalty  I  but 

ooirittsbuta  chattel.     Ibid. Rayra.  135.  158.  S.  C.  adjudged. Saund.  111.  S.  C.  aJ- 

judjed,  and  judgmeat  affirmed  in  the  Exchequer  Chamber. Sid.  1:3.  261.  ^44.  S.  C.  butftate* 

itasa  rcntgranted  for  year* 2  Keb.  270.  pi.  31.  |.|  Car.  2.  B.   R.  the  S.  C.  and  that  when  this 

filli  it  is  but  a  chattel  as  the  arrears  are*  and  iherefore  (he  grantee  cannot  cut  trees  or  puU  r    ^^/^    "1 
dowa  houfes,  but  he  may  plough  and  cut  grafs  as  he  that  h^s  a  particular  incsrefl  may.       L     ^y       '* 

19.  Lands  are  limited  to  the  ufe  of  y.  S.  and  JV.  R^   and  their  Cart.  107. 
heirsy  until  they  Jhall  have  raifedfo  much  money  ;  Bridgman  Ch.  J.  ^^^*q  '  g 
indelivciing  theopiruon  of  the  Court  fays,  it  feems  to  be  a  fee  per  Bridg-  ' 
fimple,  and  that  fo  it  was  agreed  in  Bosworth's  Case  in  this  man  Ch.  J. 
Court.    Cart.  75,  Trin^  18  Car.  2.  C.  B.  in  Cafe  of  Thomafin  ? '^T^^.; 

\#     I  1     '^  ingly,  thitit 

V.  Mack  worth.  is  a  fee  fim- 

pie  limited 
or  conditional ;  the  difference  it  between  a  limitation  of  an  ufe  till  loool.  be  raifed,  that  perhaps  m  a 
uiemaybea  chattel;  but  if  to  A.  and  B.  till  fo  much  be  raifed,  perhaps  it  may  be  doubtful  ;  but  if  it  be 
limited  to  them  and  their  heirs  till  xoorl.  be  raifed,  it  is  a  limited  fee  fimple. 

20.  Lands  were  conveyed  to  A.  and  his  heirs  habendum  for  the  Hues 
ofB,  C,  and  D.  this  is  no  fee  fimple,  but  only  a  dcfcendible  free- 
hold, and  it  is  all  one  as  if  all  had  been  in  the  premifies  \  and 
judgment  accordingly.  2  Keb.  805.  pi.  20.  Hill.  23  &  24  Car. 
2.  C.  3.    Ph.  V.  Piatt. 


(N.  a.  2)     For  Life  or  in  Tail. 

By  Deed. 

I.  r^  IFT  to  a  man  and  tiuo  womenj  and  to  the  heirs  of  their 
^^  bodieSy  or  to  two  men  and  a  woman^  and  the  heirs  of  their 

iodiesy  is  but  an  eftate  for  life  ;  for  Duplicationem  poflibilitatis  lex 

Donpatitur;  per  Coke,  3  Bulft.  108.  cites  Fitz,  tit.  'Fail,  pi.  13. 
2.  A.  gives  lands  to  baron  and  feme,  habend*  to  them  to  the  ufe  of  Cro.  C.  a:o. 

them  and  the  heirs  of  their  bodies  begotten  ;  this  is  an  e(late  tail  ;  pi.  n.S.  C. 

but  if  lands  are  given  to  J.  S.  for  life  to  the  ufe  of  J.  D.  and  his  ^^tZ^tw,^. 

heirsyj.  S.  has  only  an  eftate  for  life,  and  when  this  determines,  2x4..  pi.  6.' 

the  ufe  derived  out  of  it  is  gone  alfo,  bat  when  the  ufe  is  to  the  Meredith  v. 

lame  party  it  is  but  limitation  of  eftate.     Jo.  25^.  pi.  ?.  Hill.  7.  ^^"';?'  ^*  ^• 

#,        r     i<      -      ,  .  ^y  J  JD    f      3  /and  Icems  la 

v.ar.  a,  R.  Jenkins  v.  Young.  be  s.  c.  and 

all  the  Court, 
abfente  Richardfon,  held  that  it  it  a  limit.nion  of  the  land  irfclf,  being  all  to  one  pcrfon,  and  is  us  if  it  had 
beenfaid  (otbemand  to  the  heirs  of  their  bodies,  and  is  not  like  to  i^e  cjt'j  of  2  &  ?  Eliz.  D.  1 86.  [<i.  pi 
I.]  For  true  it  is,  when  the  eftate  is  limited  to  one  or  two,  to  the  uic  of  others  .T.d  ^heir  heirs,  the  firft 
eftate  ii  not  enlarged  by  the  implication,  and  the  ufe  cannot  paf<  a  jj'-eatcr  c  '  .c  ;  but  here,  whfn  the 
grant  and  the  habendum  convey  the  eftate,  and  the  limitation  of  ths  ufe  is  to  (he  fame  perfon,this  ihews 
the  latent  of  ihe  parties,  and  is  a  good  limitation  of  the  eftate  ;  for  it  is  not  an  ufe  derived  out  of  ihe 
eilate,  as  where  it  is  limited  to  a  ftranger,  but  the  ufe  and  citate  go  together,  and  there. (*re  it  is  all  one 
a>  if  the  Umitatioo  had  been  to  tliem  and  tke  heirs  of  their  bodies ;  and  (o  a  jad^^nic.it  in  Wales  wai 
ifitfmcd. 

Y  3  3.  Set- 
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3.  Settlement  was  made  by  A.  to  the  ufe  of  A,  for  life^  without 
impeachment  of  wafte,  remainder  to  the  ufe  of  the  heirs  of  A. 
lawfully  begotten^  and  to  be  begotten,  arfd  for  want  of  fucb  ijfue 
&c.  Held  to  be  a  good  limitation  to  create  an  eftate  tail  in  A. 
and  the  heirs  of  his  body,  i  Chan.  R.  213.  13  Car.  2  fo.  571. 
Shelly  V.  Earsfield. 

4.  Eftate  limited  to  one  and  bis  heirs  during  four  lives ;  being 
during  four  lives  it  is  no  fee;  Arg.  Cart.  166.  Hill.  18  &  19 
Car.  2.  C.  B. 

C  ^9^  3  ^^  To  A»  for  life  the  remainder  to  the  heirs  of  his  hodyyX^zncRztt 
tail  both  in  a  devife  and  in  a  deed ;  per  Bridgman  Ch.  J.  Cart. 
171.  Hill.  18  &  19  Car.  2.  C.  B. 

6.  A.  covenants  for  him  and  his  heirs  to  ftand  feifed  of  land  to 
the  ufe  of  hiwjelf  for  life^  remainder  to  B.  for  life^  remainder  t$ 
the  firflfon  of  a,  in  tailmaU  and  fo  on  to  the  fourth  andfofevtrally 
and  rrfpeflively  to  every  of  the  heirs  male  of  the  body  of  B.  and  the 
heirs  male  of  their  bodies^  remainder  to  C.  Provifo  if  B.  die  with« 
out  iiTue  male,  then  &c.  A.  dies.  B.  enters  and  fuflers  a  reco- 
very, wherein  he  is  vouched,  and  vouches  the  common  vouchee. 
B.  dies  without  iflue  male.  Adjudged  in  B.  R.  that  B.  had  efiate 
for  life,  and  that  the  words  (every  of  the  heirs  male)  were  in- 
tended (fons,)  but  the  judgment  was  reverfcd  in  Cam.  Scacc.  2 
Jo.  1 14.  Trin.  30  Car.  2.  B.  R.  Lifle  v.  Grey. 

7.  Diftinguifbed  by  fentences  of  indulgence.  As  without  inh 
feachment  of  wajle,  9  Mod.  165.  Feb.  6.  1719.  in  Dom.  Proc; 
m  Cafe  of  Trevor  v.  Trevor. 


(O.  a)  In  what  Cafes,  where  no  Eftate  is  limited, 
the  Law  Ihall  fay  that  it  ihall  be  an  Eftate  for 
Life. 


] 


rMOM?f-  ['•  T^  ^^^  ^^"^  grants  hnd  or  rent,  and  limits  no  eftate^  this 
ficc  to  one  at  fliall  not  be  any  franktenement.    Da.  i.  45.  17  E.  3.45.' 

will,  and 

grants  a  rent  to  him  for  the  exercife  of  his  office  for  term  of  his  life^  this  is  detcnDixxaUe  upoa  the 

determination  of  his  office.     Co.  Lite.  42.  ». 

Co.  Lirt,  42.  [2.  But  if  a  common  perfon  grants  to  a  thing  which  lies  in  grants 
to  Umdiite!  ^^^^^'*^  «♦  ejlate^  this  fcall  be  for  tjje  life  of  the  grantee,  bc- 
nementsire.  caufe  it  (ball  be  taken  moft  ftrong  againft  the  grantor.  Da.  r. 
▼erfions,  re-  45.  17  E.  3.  45.  The  fame  law  of  £7»i '/ 

rTnt'dv^w.  ^i^^ry  be  made.] 

ion «,  com- 

]f  pns,  or  the  Jilce  if  (lue  ceremonies  requifite  by  law  are  ohfenred. 

[3.  But  if  the  king  grants  a  deanry^  or  hijhoprick  generalfh 
\irithout  limiting  any  eftate,  they  (ball  have  fee  becaufe  he  could 
npt  have  limited  to  them  any  other  eftate.     Da.  i.  46.] 

[4.  A  par/on  cannot  be  prcfcntcd,  inllitutcd,  and  induced  for 

lift 


Jifi  9r  fearsj  but  he  fhall  have  the  ufual  ellate  notwithflanding 
mis.    Da.  I.  46.  J 

[5.  If  the  king  grants  a  deanry  of  a  free  chapel  to  another,  with- 
out limiting  any  eftate,  he  ihall  have  fee,  becaufe  he  cannot  have 
other  cftate,  and  for  the  mifchief  of  abeyance.  Da.  1.  46.  Cen- 
tra 17  E.  3.  45.] 

[6.  If  a  man  grants  a  rent  to  another  without  limiting  any  ef-  Br.  EAaicf, 
tale,  it  (hall  be  an  eftate  of  frankteneraent.     7  Aff.  i.  8  Rep".  S4.  P^-  3o-  citet 

Sir  Richard  PMsCafi.     Co.  Litt.  42.]  ,     ^        .^ .      .^.u^  Lu 

[7.  if  a  man  devije  to  another  lOO  Sheep^  lol.   Kent  tjfutng  beforiifeof 
tut  sf  all  bis  land^  payable  quarterly^  and  thai  the  devifee  may  dif-  t*»«  gnioteo. 
train  for  the  rent  and  arrearages,  and  the  dijirefs  fo  taken  to  hold 
until  he  be  paid^  and  to  hold  courts  of  all  his  manors  for  life  upon  L    29a  ] 
requejito  Nicholas  Moore  or  his  deputy^  this  is  a  rent  for  life,  for  it 
is  in  rocompence  of  his  fervice  in  keeping  of  his  Courts,  which 
is  for  life.     8  Rep.    15.  b.  adjudged  per  Cur.     Sir  Richard 
PixhaWs  Cafe.-] 

8.  If  a  man  Uafes  land  to  B.  N.  Dummodo  folverit  20 1.  per 
Am.  this  is  an  eilate  for  term  of  life  upon  condition,  without 
more  words  ;  quod  nota.     Br.  Affife,  pi.  433.  cites  3  E.  3.  15. 

9.  Affife  of  Turbary  j  the  grant  was  of  Turbary  in  200  acres 
if  moor  to  dig^fearch^  and  carry  away  at  his  tuill;  Per  Herle,  thefc 
words  (at  wilt)  do  not  go  but  to  the  taking  of  them  when  &c. 
and  not  to  the  eftate,  and  the  ailife  was  taken,  and  fo  it  feems  to 
be  an  eftate  for  term  of  the  life  of  the  grantee  by  livery  of  the  deed 
of  grant  always  of  things  which  lie  in  grant.  Br.  Eftates^  pi.  63. 
cites  7  E.  3.  43.  and  Fitzh.  Aflife,  134. 

10.  Grant  of  rent  to  A.  and  B,  to  the  ufe  of  the  wife  during  her  Cro.  E.721. 
fife^  this  determines  on  the  death  of  the  grantees  ;  but  if  the  rent  f^^',  j°*  ^'  ?' 
or  land  had  been  granted  to  A,  and  B.  during  the  life  of  the  wife  bgly.—Ow* 
to  the  ufe  of  the  wife^  then  by  the  ftatute  of  ufes  flie  fliould  enjoy  »a6.  s.  c. 
it  for  her  life  abfolutely.  2  And.  130.  pi.  74.  Mich.  41  &  42  [;;^g'""^^^' 
Eliz.  Crawley's  Cafe.  .  s.  c.  €ite4 

D.  x86.  a.*Marg.  pj.  i. 

) 

11.  ^amdiufe  bene  gefferit  gives  an  eftate  for  life  determina-  And  addinc 
ble  on  the  behaviour  of  the  party,  if  reqiiifite  circumftances  and  ^^ni^V^vi 
ceremonies  arc  performed \  per  Eyre  J.  Show.  520.  Trin.  5  W.  ,/ai^ noai- 
&M.  in  cafe  of  Harcourt  v.  Fox.  trration;  per 

Gregory  J, 
IWd.  504. S.  P.  per  Dolbcn.  J.  Ibid.  525.  and  per  Holt  Ch.  J.  Ibid.  531,  53a. 

12.  Where  the  words  are,  that  fuch  an  onzjhall  hold  and  enjoy 
an  office  &c.  fpeaking  indefinitely,  this  makes  an  eftate  for  life  ; 
per  Gregory  J.  Show.  524.  Trin.  5  W.  &  M.  in  Cafe  of  Har* 
court  V.  Fox. 

See  tit.  Grant(H.  \\{  (H.  15)  and  (H,  16)  per  tot.  as  to  conti- 
nuance of  grants . 

Y4  (P-a) 


*92  (fftate. 

(P.  a)  Where  the  Law  will  create  Eftjite  for  Life, 

where  no  Eflate  is  limited. 

\^i,  TF  baron  fetfed  in  right  of  his  wife  for  life^  bargains  andfetts  it 

^  by  deed  enroltedy  this  is  an  eftate  of  franktenement,  for  it 

is  an  eftate  during  the  coverture.  M.  lo  Ja.  B.  per  Curiam.] 

Pitzh.  Verl       [2.  If  a  man  grants  a  rent  of  lol.  to  another  ////  he  has  levied 

dia,  pi.  42.  100/.  this  is  an  eftate  for  years  in  the  grantee,  and  no  eftate  for 

'   ^V«*  :*"!.    l*fi^>  becaufe  it  is  certain  that  he  fliall  have  it  for  five  years.   Co. 

•   cites   It  as      _  . '  A  if     .  ' 

33  E.  3.  lib.  Litt.  42.  33  Afl:  2. 

Afl*.  pi.  15. 

Br.  Verdidy  pi.  64.  cites  S.  C.  but  S.  P.  does  not  appear. 

jBulft.  100.  fg.  If  A,  leafes  land,  or  a  manor  worth  20/.  per  ann*  to  B.  till 
byCokc^Chf  *^  *^^  levied  joo/.  this  is  an  eftate  for  life  \^  livery  be  made,  and 
J.  accord-  HO  eftate  for  years  if  no  livery,  becaufe  it  is  not  certain  that  the 
[  293  ]  profits  will  be  worth  20L  every  year.  Co.  Litt.42.  6  Rep.  35.  b. 
ingiy,  but .  TheBiJhop  of  Bath' s  Cafe.'} 

that  if  no  -^    f   -^  J    -^ 

livery  be  made  it  ic  only  a  leafe  at  will. 

PI.  c.  273.       [4.  If  I  hzvezrentof2os>  per  ann,  out  of  land,  and  I  grant  it 
'    vi^on   **^  '^  ^'  ^'"  *'  *^^  levied  2oL  this  is  a  leafe  for  20  years,'  for  it  is 
certain.     6  Rep.  35.  b.  Blfl>op  of  Bath's  Cafe."] 

5.  In  aflife,  M.  leafed  land  to  J.  N.  habendum  ^c.  fo  that  be 
pay  an  annuity  to  theJaidM.  of  loLforthe  life  of  the  fatd  M,  and 
if  it  be  arrear  it  fhalt be  lawful  for  the  f aid  Si,  to  re-enter  quovfque 
&c.  And  it  was  agreed,  tnat  the  one  has  franktenement  in  the 
land,  and  the  other  franktenement  in  the  rent,  and  this  as  it  fecms 
upon  condition  in  law,  viz.  if  he  fails  of  payment  by  one  year.  Hr. 
Eftates,  pi.  29.  cites  3  Afl*.  9.        1 

6.  As  per  Scrope,  where  I  give  land  to  you  ////  /  come  from  St, 
yames^s  &c.  Br.  Ibid. 

7.  Rent  was  granted  to  J.  N.  as  long  as  the  grantor  his  heirs  and 
ajftgns  Jhall  hold  the  manor  of  C,  and  it  was  adjudged  franktene- 
ment in  the  grantee  i  quod  nota.  Br.  Eftates,  pi.  31.  cites  ii 
AffS. 

8.  If  a  man  grants  common  in  his  land  when  he  puts  in  his  beajls^ 
or  grants  ejlovers  when  he  comes  to  his  manor  of  D.  the  grantee 
has  an  eftate  for  term  of  life  ;  quaere.  Bv,  Eftates,  pi.  57.  cites 
17  Afl".  7. 

•  9.  If  1  leafe  land  to  W.  M.  habendum  till  iCO/.  be  paid\  if  w 
lii^ery  is  ffiarte  then  it  is  only  a  leafe  at  will  5  but  if  he  makes  li- 
very the  lefice  ftiall  have  it  for  life  upon  condition  implied  toceafe 
upon  the  levying  the  lool.  Br.  Leafes,  pi.  67.  cites  2  M^r.  I. 
but  fays  that  3  Mar.  i.  this  leafe  was  held  by  all  to  be  good 


(Q:') 


<Citate.  293 


Fol.  S46. 


(Q^a)  Where  no  Eftate  is  limited,  and  the  Law 
faith  that  it  fhall  be  an  Eftate  for  Life,  for  whofe 
Life  it  fhall  be;  and  fo  where  an  Eftate  for 
Life  is  limited,  and  it  is  not  mentioned  for  whofe 
Life. 

[l*  TF   a.  feifed  in  fee  leafes  for  life^  without  mentioning  for  4Mod.f7«4 
'*'  whofe  life,  this  fhall  be  for  the  life  of  the  leffec  5  for  it  ^-  ^-  ^* 
Ihall  be  taken  moil  Arong  againft  the  grantor,    Co.  Litt.  42.] 

[2.  But  If  A,  tenant  in  tail  leafes  for  lifj  without  mentioning  Co.   Litt. 
for  whofe  life  ;  it  fhall  be  for  the  life  of  the  leffor ;  becaufe  other-  '*J-  ,*>•,  «■ 
wife  it  (hould  be  a  difcontinuance,  and  a  tortious  eftate,  the  s!!*P.— Xi 
which  the  law  by  conftrudlion  will  not  make.    Co.  Litt.  42. J       Mod.So.Su 

Arg[.  cites 
S.  C.  and  yet  if  before  the  ftatute  ^f  entails  he  had  made  fuchleafei  he  being  then  tenant  in  fee  fimjde^ 
it  had  been  an  eftate  for  the  life  of  the  lelTee ;  but  when  the  ftatute  had  made  it  unlawful  for  him  !• 
bind  his  heir,  (hen  the  law  conftrued  it  to  be  for  his  own  life,  becaufe  otherwife  it  would  work* 
VTTOQg.— — >Such  leafe  by  tenant  in  tail  (hall  be  intended  ibr  the  life  of  tenant  in  tail ;  but  in  cafe  «f 
tenant  in  fee,  it  (hall  be  intended  for  the  life  of  the  leffee,  becaufe  of  the  different  capacities  of  the  tiw 
perfotis ;  for  the  one  could  make  a  leafe  for  no  longer  than  his  own  life,  and  the  other  may  makem 
leafe  for  a  Jouger  tsrm ;  Arg.  4  Mod.  17a.  Hill.  4  &  5  W.  &  M.  in  fi.  R. 

3.  If  a  man  devifes  land  to  three^  and  that  the  one  Jhall  take  the 
profits^  and  dies,  this  makes  a  ufe  in  him,  and  when  ceftuy  que  ufe 
dies,  the  other  two  fliall  be  compelled  by  fubpoena  to  releafe  to 
the  heir  of  the  devifor  ;  and  fo  fee  that  it  is  only  an  eftate  for  term  f  294  3 
of  life.  Br,  Eftates,  pi.  74.  cites  30  H.  6.  and  Fitzh.  De- 
vife  22. 

4..  Where  an  eftate  is  limited  by  the  party  there  are  four  cir»  * 

eumflances  to  he  obferved^  ift,  The  eflate  of  the  grantor^  as  if  a  man 
feifed  in  fee  grants  a  rent,  it  fliall  be  for  the  life  of  the  grantee ; 
becaufe  the  grantor  has  power  by  his  eftate  to  grant  it  fo,  cites  7 
AC  1.  17  E.  3.  45.  if  tenant  in  tail  grants  a  rent  it  fliall  be  for 
the  life  of  the  grantee,  but  it  fliall  determine  by  the  death  of  the 
tenant  in  tail  for  his  eftate  ;  and  if  the  king  grants  a  rent  by  his 
letters  patents,  the  grantee  fliall  have  only  at  will,  as  22  E.  4. 
and  17  £.  4.  is.  If  leflee  for  years  grants  a  rent  during  the  life 
of  the  grantee,  this  is  determinable  on  the  grantee's  death,  as 
Weld.  525.  2dly,  In  refpecSl  of  the  grantee^  as  gift  to 

an  abbot  and  covent  is  a  fee,  cites  11  H.  4.  84.  So  10  H.  7.  12* 
Gift  to  a  mayor  and  commonalty  is  fee,  27  H.  8.  25.  Gift  to  a 
dean  and  chapter  is  a  fee.  3^^y>  ^^  rcfpeft  of  the  confix 

diratlon,  as  devife  to  f,  paying  fo  much  to  B.  is  a  fee* by  reafon  of 
the  confideration,  cites  29  H.  8.  Br.  Teftaments,  and  4  H.  6.  Br. 
Eftates  28.  a  bargain  and  fale  fliall  pafs  a  fee,  becaufe  the  conit* 
deration  is  abfolute,  cites  27  H.  8.  5.  4thly,  In  refpcft 

of  the  recompence  and  lofs,  as  lejfee  for  twenty  years  leafes  for  ten 
year 5^  rendering  r-?;?/,  the  rent  mall  be  for  ten  years,  becaufe  it  is 
a  recompence  for  the  term,  cites  39  E.  3.  i.  ^tenant  in  dower  ex^ 

changes 


^94  ^oate» 

changes  with  another^  and  no  eJiaU  is  limited  to  her^  yet  it  fhall  be 
for  her  life,  as  the  eftate  for  which  he  had  it  was,  cites  15  H. 
7.  14*  2  H.  7.  5.  If  a  rent  be  referved  upon  partition,  and  no 
eftate  is  limited,  it  (hall  be  for  the  fame  eftate  as  he  has  in  the 
land,  cites  15  £.  4.  Per  Doderidge.  Roil.  Rep.  370,  371.  Paldu 
14  Jac.  B*  R*  in  Caie  of  GofFe  v.  Haywood. 

(Qj^a.  2)    Eftate  for  Life. 
Where  it  is  not  a  Freehold  but  a  Chattle. 

X,  f^-^R  O  N  and  feme  feijfed  in  fee^  the  haron  is  arraigned  tf 
•^  felony  y  and  betakes  himfelfto  his  clergy^  and  is  found  gidUjt 
by  which  the  ting  feifes  the  land  for  life  of  the  baron,  the  king 
(ball  not  have  it  but  as  a  chattle.  Br.  Eftates,  pi.  87.  cites  4 
£.  3.  47,  andFitzh.  AiEfe,  166. 

2.  If  a  patron  grants  to  J.  W,  and  his  heirs  and  ajigns  the  next 
prefentatian  of  his  benefice,  yet  this  is  only  a  chattle  notwithfhuid- 
ing  this  word  (heirs.)  Br.  Eftates,  pi.  27.  cites  39  E.  3.  37. 
S,p.  7  Rep.  3.  A  grant  of  a  rent  for  life  out  of  a  long  term  of  years^  is  a 
*i  EuT"°  6°°^  grant  to  endure  for  fo  many  years  as  the  term  endureth, 
c.  B.  in  the  but  it  is  only  a  chattle,  and  not  a  franktenement ;  per  Manwood, 
firft  refoiu-  to  whidi  Gent  and  Clark  J.  inclined,  but  faid  they  would  advife. 

B^'i"caf«.  C^^'  ^-  '^3*  P'*  5-  ^^^^'  3*  ^"**  ^-  ^-  ^'-  Auby's  Cafe. 

« IM.  V 

'%$, ».  S.  p.  inS.  C.  that  it  is  repugnant  to  have  franktenement  out  of  a  tenn  f»r  yean^  and  becaafc  Ike 
avowant  pleaded  that  he  was  feifed  in  dominico  fuo  ut  de  libcro  tenemento  pro  termino  Titc  iatk 
judgment  was  given  againil  him. 

[  295  ]      (R.  a)  What  Things  or  Eftates  may  be  leafed. 

[i.  T\  8  El.  251.  go.  copyholder  in  fee  furrendtrs  to  the  lord  to 
^*  the  intent  that  his  lord  fliall  grant  it  back  to  him  fir 
life,  remainder  to  his  wife  till  hisfon  comes  to  full  age^  andirfter  to 
hisfon ;  the  copyholder  dies,  and  the  faid  lord  executes  it  accord- 
ingly to  the  wife  }  per  Cur.  this  intereft  of  the  wife  is  a  term.l 

2.  It  was  admitted  clearly  that  a  man  may  make  a  leafe  of  bis 
heajls.     Br.  Leafe,  pi.  23.  cites  i  H.  6.  i* 

(R.  a.  2)     Eftate  for  Life  or  Years. 

Arg.  Ow.     I,  tT  9i\ezktn^e  to  a  feme  file  fo  long  as  Jhe  continues  file  zndua* 
'  ^  *u  "?•  married,  this  is  a  leafc  for  life  in  law  if  livery  be  nude }  per 

illLper  Doderidge  J.  2  Bulft.  84.  Trin.  11  Jac. 
Kaymond  J.       2.  Leafc  to  baron  and  feme  during  coverture^  they  sure  joiote- 
Raym.4>««  nants  for  life  ;  Arg,  Ow«  118.  cites  Littleton. 
Utt.  4»!  ».      3'  Every  grant  durante  viduitate  is  eftate  for  life^  as  appears  j  per 

Curiam* 


Curiam,  4  Rep.  30,  Pafch.  36  Eliz.  in  Cafe  of  Down  v.  Hop-  s.  56.— ifa 
kins,cites  Litt.  foL  90.  a.  and  37  H.  6.  27.  14  H.  8.  ij.  a.         Tn'dS^"*. 

4.  A  grant  to  a  man  ////  £/  be  promoted  to  a  benefice^  or  dummodo  woman  dun 
jehenegdfferiU  are  freeholds;  Arg,  118.  cites  14  E.  2.  fo*«  fw»«f  <* 

^  durance  vi- 

luiucet  or  qnamdiu  fe  bene  gelTerity  or  to  a  man  and  woman  during  the  corerture,  or  as  long  as  the 
grutee  dwcU  in  fuch  a  houfe,  or  fo  loiig  as  (be  pay  lol.  4rc.  or  till  the  grantee  be  promoted  to  a  bene- 
fice, or  for  any  life  in  certain  time,  which  time,as  Bradon  fays,  is  tcmpus  indeterminatum,  in  all  thcie 
cafes,  if  it  be  of  lands  or  tenements,  the  lelTee  hat  in  judgment  of  law  an  eftate  for  Lfe  detennina- 
Ue  if  lirery  be  made,  and  if  it  be  of  rents»  adyowfons,  or  any  other  things  that  lie  in  grant,  he  has  a 
likeeftate  for  life  by  the  delivery  of  the  deed,  and  in  count  or  pleading  he  (ball  allege  the  lcaf«  aoA 
ttDchide  that  by  foree  thereof  he  was  feifed  generally  for  term  of  his  life.     Co.  Litt.  42.  a. 

5.  If  a  man  Uafes  IznAyfo  that  the  lejfee  pay  to  htm  10/.  per  ann* 
this  is  an  eftate  for  life  upon  condition  that  the  tenant  pay  an- 
nually kc.  Br.  Eftates,  pi.  88.  cites  30  £•  3.  15.  and  Fitzh. 
AfEfe  172. 

6.  Where  a  man  leafes  land  for  Ufe^  rendering  the  firjl  feven  Thcplain- 
jwrj  id.  and  for  the  reft^  if  he  will  hold  over^four  marks  j  and  he  **5k**^:?*J 

r  I       7    "^    7  t'^  J'-'f     r  '      •'         !•     J       1    1       I  •     at  the  end  of 

jurrenderedat  the  end  of  the  Jeven years ;  it  was  adjudged  that  his  feven  year* 
eftate  (hall  be  taken  to  be  for  years,  and  covenant  and  wafte  (ball  the  defen- 
be  brought  accordingly;  quod  mirum  !     Br.  Eftates,  pi.    10.  J^j/"J*"" 

cites  50  E.  3.   27-  land,   ai^ 

therefore  ia 
covenant  biought  by  the  leiTor  the  writ  was  awarded  good.  Br.  Coresant,  pi.  i6.  cites  S.  C.  but 
Erooke  fays,  quod  mirum  I  For  the  feven  years  refer  only  to  the  reveriioo,  and  not  tp  the  eftate  j 
in  the  eftate  was  franktenement  by  the  livery,  and  the  furreoder  cannut  make  it  only  to  be  a  temu 

a 

7.  A  man  leafes  to  J.  S.  atjhe  will  of  the  leffee^  and  held  that  if 
it  be  by  livery  lie  has  an  eftate  for  his  life,  and  if  no  livery,  then 
it  is  in  doubt  \  therefore  quxre;  Br.  Eftates,  pi.  72.  cites  35 
H.  6.  63* 

8.  Adruife  to  B.  during  the  minority  off.  S,  or  of  land  extended  r   206  1 
for  debt  is  only  a  term.     Cro.  £,  315.  pi.  lo.  Hill.   36  EKz. 

B.  R.  in  Cordal's  Cafe. 

9.  Before  the  ftat.  21  i7.  8.  cap.  15.  enabling  termors  to  falffy 
common  recoveries^  the  terms  for  ]rears  were  ufually  granted  for  a 
ihorttimc,  for  no  body  would  talce  long  terms,  becaufe  the  tenant 
of  the  freehold  could  deftroy  them  ad  libitum  by  fuSering  a  com- 
mon recovery ;  therefore  thofe  eftates  for  years  were  accounted 
the  leaft,  and  next  to  eftates  at  will ;  but  after  the  remedy  given 
by  that  ftatute  eftates  for  years  became  more  permanent,  and  for 
that  reafon  the  leftees  took  long  terms  ;  per  Cur.  9  Mod.  102, 
J03.  Mich.  II  Geo.  in  Cafe  of  Theobalds  v.  Duffoy. 

10.  *  Devife  of  land  ////  debts  paidy  the  executors  have  a  term  ;  •  It  It  wly 
but  a  leafe  of  land  being  of  a  certain  yearly  value,  till  his  debts  are  ^^^^^  *»* 
paid,  is  but  a  leafe  at  will,  unlefs  livery  be  made,  and  then  it  is  urai  being 
a  freehold  5  per  Coke.     3  Bulft.  100.  cites  6  Kep.  35.   [Trin.  l>y  will,  but 
3  Jac.  C.  B.]  Biftop  of  Bath's  Cafe.  b'^L**?t'' 

had  been  s 
conditional  eft?ite  for  life.  Cro.  E.  315.  pi.  xo.  Hill.  36  Eliz.  B.  R.  Cordal'^  Cafe.**— .^ 
$. C  citt^  %  Rep.    96.  a."  Co.  Litt.  42.  a.  S.  P. •■   ■■■S.  C,  Cited.  Jo.  25.— Allen 

47-  Arg.  in  Cafe  of  Price  v.  Vau^ban. 

(R.  a.  3) 
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Cftate. 

(R,  a.  3)     Eftate  pur  Auter  \lc. 


If  leffee  par  I.  T  F  tenant  for  life  leafes  for  years  and  dies  tvithin  the  terniy  and 
auter  vie  1  ^^  g^.^^  leflbr  brings  trefpafs,  the  termor  ought  to  take  no- 


coatinues 


poffeflMnfor  tice  of  the  death  of  the  tenant  for  life*     Br.  Notice,  pL  15.  cites ' 

two  or  three   22  E.  4.  27. 

veeka  after 

the  death  of  ceftuy  que  vie,  where  he  could  not  have  more  fpeedy  notice  of  his  death,  he  n  notrei^ 

(aflfor  ;  Arg.  4  Le.  63.  cites  21  E.  4. 

2.  Eftate  pur  auter  vie  may  be  limited  to  a  man  and  his  heirs^ 
and  may  be  entailedy  and  Oiall  defcend,  and  is  not  like  the  fetding 
of  a  term  for  years  in  tail,  where,  as  it  has  been  often  adjudged, 
the  tenant  in  tail  is  looked  upon  to  have  the  whole  eftate  in  him, 
and  may  difpofe  of  it  at  his  pleafurc;  per  Commiftioners.  2  Vera. 
185.  pi.  167.  Mich.  1690.  Finch  v.  Tucker. 

3.  A.  has  ejiatefor  three  lives^  and  fettles  it  to  the  nfe  ofhin^elf 
in  tailj  remainder  to  B.  The  remainder  is  void.  Such  a  leafe 
pur  auter  vie  is  not  within  the  ftatute  de  donis,  and  therefore  if  a 
limitation  over  had  been  good,  it  might  have  been  barred  hy\ 
deed,  furrender,  or  other  conveyance,  without  a  common  reco- 
very,    2Vern.  225.  pi.  205.  Pafch.   1691.  Baker  v.  Bayley. 

4.  Eftate  pur  auter  vie  of  lands  in  Bor&ugh'EngUJh  fliall  defcend 
and  go  to  the  heir  in  Borough-Englifli.  2  Vern.  226.  pi.  205. 
Pafch.  1691.  in  Cafe  of  Baker  v.  Baily  cites  as  adjudged  per 
Ld.  Ch.  J.  Hale  in  Cafe  ofDowdefwell  v.  Dowdefwell. 

5.  Such  eftate  ftill  remains  a  freehold,  and  the  adminifirator  is 
tenant  of  a  freehold^  and  the  pracipe  in  a  common  feccn>ery  muft  be 
had  againft  him  ot  thofe  lands  \  per  Cur.  Carth.  376.  Pafch. 
8  W.  3.  B.  R.  Oldham  v.  Pickering. 

[  297   3       6.  G.  a  copyholder  for  his  own  life,  procured  a  copy  in  rever- 
lion  to  be  granted  to  B.  C.  and  D.  for  their  lives  fuccefBvely,  but 
this  was  in  truft  for  A.  and  his  heirs.     A.  by  will  devifes  the 
copyholder  after  the  deceafeof  him  and  B.  his  wife  to  the  heirs 
of  his  body  on  B,  if  fuch  ijfue  Jball  he  living  at  the  Aceafe  of  him^ 
lis  wifey  or  furvivor^  remainder  to  y>  S,     A.  left  iffue  living  at 
*    his  deccafe,  but  fuch   iJfue  died^  living  B.  Per  Wright  K.  the 
word  (furvivor)  muft  not  be  rejedled,  and  the  word  (or)  rouft 
be  expounded,  [and  living  at  the  deceafe  of  the  furvivor),  and  fo 
be  held  the  remainder  to  J.  S.  good ;  but  if  that  point  had  been 
other  wife,  yet  J.  S.  had  been  well  intitled  as  heir  at  law  to  G.  and 
decreed  it  accordingly.     2  Vern.  388.  pi.  357-  Mich.  170a  Ni- 
chols V.  Tolley  &  al*. 
The  objec-       7.  An  eftate  pur  auter  vie  may  be  limited  to  A.  in  taily  remainder 
tion  againft  ^^  ^^  for  this  is  cnlv  a  defcription  who  fliall  take  as  fpecial  occu- 

th«rcraain-  .  ,       ..J     r  r^    n  t»t        .      r%  ^- 

der  being  pants  during  the  life  of  Leltuy  que  vie.  3  Wmrs  Rep.  201. 
good  is,  for  Pafch.  1734.  Low  V.  Burron. 

that  when 

the  IciTce  had  devifed  the  premiiTcs  in  fee,  he  then  had  nothing  left  in  him  buta  poffibJity,  which  kc 
co'jld  not  dcvifcor  limit  ever;  as  if  a  man  werefeiled  in  fee-fimple»  and  at  common  law  had  granted 
lands  to  one  and  the  heirs  of  his  body,  this  v^as  a  conditional  fee  ;  and  for  as  much  as  the  donor  had 
•illy  a  poflll>tiity  of  reverter,  he  could  not  limit  it  over.  NoW|  if  aC  common  ^w  an  cltate  in  fee  covld 

7  ^ 


tet  k  limitei]  ever  after  an  eftate  given  to  one  and  the  heirs  of  his  bodj,  mach  left  (hould  an  ef^ate 
ibr  three  liTCsbe  limited  ever  after  fuch  a  failure  of  iiTue.  And  as  to  the  notion,  that  in  this  kind  of 
Umifafkm  the  heirt  of  the  body  of  A.  take  only  as  fpeclal  occupants  $  and  that  a  man  may  name  at 
many  fpecial  occupants  as  he  pleafes ;  by  the  fiime  reafon  it  may  be  argued,  that  this  eftate  for  liret 
may  bt  limited  to  A.  and  his  heirs  ;  and  if  A.  die  without  heirs,  then  to  B.  and  his  heirt,  which  ccr- 
tualy  would  be  a  void  limitation  to  B.  and  in  prefumption  of  law,  the  continuance  of  the  iflVie  of  « 
nan's  Wy  may  be  for  ever.  From  whence  it  (hould  feem,  that  after  the  leiTee  for  three  lives  baa 
panted  or  devifed  the  premises  to  A.  and  the  heirs  of  his  body,  he  (the  leflee)  has  nothing  but  » 
pdffi^ility,  which  he  cannot  grant  or  limit  over.  Note,  This  appears  from  the  Reporter's  Manufcript 
to  have  been  the  opinion  of  Mr.  Webb  an  eminent  conveyancer,  late  of  the  Inner- Temple, 
However  the  law  is  fettled  as  above. 

8.  Eftate  pur  auter  vie  is  only  a  defcendiblefreibold\  Arg.  and  For  which 
agreed  by  Ld.  C.  Talbot.     3  Wms's  Rep.  263.    Pafch.  1734.  in  [^*/^Je«^ 

Cafe  of  Low  V.  Burron.  mined  that 

.  where  a 
kafe  fat  three  lives  has  been  granted  to  a  man  and  his  heirs,  and  fuch  grantee  died  leaving  an  infant 
beir,  the  parol  fhall  not  demur.     Ibid,  in  a  nota  by  the  Reporter,  cites  it  as  fo  held  by  the  Ld.  Talbot 
ia^  Caufeof  Chaplin  v.  Chaplin,  z8th  July,  1735* 

9.  It  is  obfervable  that  a  law  there  could  be  no  general  occupant  See  tit.  Oc- 
9fa  rent ;  as  if  I  had  granted  a  rent  to  A.  for  life  of  B.  and  A*  J*''^^Ig) 
had  died  living  B.  the  rent  would  have  determined.  2  RolK  Ab.  pL  2. 

I  JO.  Salk.  189.  But  there  might  have  been  a  fpecial  occupant  of 
a  rent,  as  if  1  had  granted  a  rent  to  A,  and  his  heirs  for  the  life  of 
B.  and  A,  had  died^  living  B,  and  leaving  an  heir^  fuch  heir  would 
have  been  a  fpecial  occupant :  yet  if  a  man  had  granted  a  rent  t^ 
A,  his  executors  and  ajfigns  during  the  life  ofB.  and  afterwards  the 
grantee  had  died,  leaving  an  executor,  but  no  ajjignee,  the  executor 
ihould  not  have  had  the  rent,  in  regard  it  being  a  freehold  the 
fame  could  not  defcend  to  an  executor.  Mo.  664.  2  Roll  Abr. 
152.  3  Car.  Sir  Richard  Buller  and  al*  v.  Chiverton, 
agreed  and  admitted  by  Jones  J.  and  Cur.  and  by  the  counfel  on 
both  fides,  that  the  rent  is  extind.  3  Wms's  Rep.  264.  I^afch. 
1734.  in  a  nota  of  the  Reporter  in  the  Cafe  of  Low  v.  Burron^ 
cites  the  above  books,  but  fays  there  feems  no  found  reafon  for 
this  diftin£lion,  and  cites  the  Cafe  of  Rawlinson  v.  Montague 
(Dutchess)  4th  December  1710.  by  Ld.  K.  Harcourt. 


Pleadings.  [  2^8  ] 

(R.  a.  4)    Averment  of  the  Life  of  Perfons. 
In  what  Cafes  neceffary, 

!•  I-TE  who  claims  his  eflate  of  the  tenant  for  life,  tenant  in  tail  Br.  Aver. 
^^  orparfon  of  a  church,  ought  to  aver  his  life,     Br.  Aver-  ment,  y\. 
mcnt,  pi.  13.  cites  ♦  19  H.  6.  73.  30.  cites  5 

H.  7.  39.— 
S     P     Br 

Barre,  pi.  72.  cites  5  H.  7.  3g. S.  P.  Br.  Brief,  pi.  C35.  cites  5  H.  7. 38,  39 l.s"  P  for 

necaonot  aver  their  cftatcs  J)ut  during  their  lives.    Br.  Averment,  pi.  40. 
*  Br.  Eftates,  pi.  x8.  cites  S.  C.  ^ 

2.  In 


4.  Tn  Mjpafs  the  defendant faid^  that  A.  was  feifed  and  enfetffei 
hinty  and  gave  colour  &c.  the  pbinufffaidy  that  B.  tvas  feijed  and 
leafed  to  A.  to  hold  at  willy  who  after  enfeoffed  the  plaintiffs  and  the 

fiiid  J5.  perceiving  it  to  he  to  his  difinheritanei^Mtertdy  and  leafed  i§ 
the  plaintiff^  at  will,  by  which  be  was  poffeffed  till  the  defendant  £d 
the  trejpajsj  artd  a  good  plea  without  Jbewing  that  J5.  ts  aHve\  fcr 
though  the  will  of  6.  be  determined,  yet  the  plaintiff  by  his  poC- 
fefGon  has  a  good  title  againft  every  ftranger.  Br.  rleading) 
pi.  99.  cites  10  £•  4.  18. 

3.  But  he  who  derives  froth  the  tenant  pur  outer  vicy  or  upcs 
condition^  as  where  a  gift  is  made  to  A,  as  long  as  B,  has  iffue  of  his 
bodyy  there  the  tenant  pur  auter  vie,  and  the  ifiiie  of  B.  (hall  be 
avered  to  be  alive  ^  per  Plgot    Ibid. 

4*  But  per  Littleton,  in  trefpafs  where  he  recovers  damages  onfyj 
he  need  not  aver  the  life,  and  efpecially  inhere  he  alleges  feifin  or 
fojjeffiony  for  this  proves  the  eftate  to  continue.     Ibid. 

5.  And  where  a  rtan  pleads  a  grant  ofreverfion^  and  that  thctc- 
nant  attorned,  he  need  not  allege  that  be  attorned  in  the  life  ^  in 
hffor.     Ibid. 

6.  If  tenant  in  tail  of  a  rent  grants  the  rent  over^  tbtgraxtee  in 
trefpafs  or  avowry  making  title  to  this  rent  ought  to  aver  the  lifeaf 
the  tenant  in  tails  for  after  his  death  the  grant  is  determhied. 
Br.  Averment,  pL  i8.  cites  15  £.  4.  6. 

7.  So  by  the  beft  opinion,  v/htre  fuch  rent  is  granted  in  taS 
which  bad  not  ej/e  before^  and  a  man  recovers  the  fame  rent  againjl 
the  tenant  in  tailj  and  makes  his  title  by  the  recovery  upon  the  matter 
he  ought  to  aver  the  life  of  the  tenant  in  tail ;  for  he  cannot  recover 
fee-fimpie  of  the  rent  6f  which  there  was  no  fee  before,  bv  feveral  \ 
butquxre  inde.     Br.  Averment,  pi.  18.  cites  15  £.  4*  6. 

8.  Where  tenant  in  tail  is  of  rent  which  had  no  ejfe  before  the 
grant  made  iii  tail,  and  he  grants  it  over,  the  grantee^  who  avows 
or  juflifies,  olight  to  aver  the  life  of  the  tenant  in  tail^  (o  by  feveral 
where  he  fuffers  a  recovery  of  the  rent,  quxre  s  for  by  fome  there 
is  fee-fimple  for  the  time.    Br.  Tail  and  Dones  2cc.  pi.  15.  cites 

15  £•  4-  6.  8« 

9.  Trefpafs  upon  the  8  H.  6.  the  defendant  faid,  that  the  abbot 
of  B.  was  feifed  infee&c.  ^nd  gave  in.  tail  to  A,  with  affent  of  this 
covent  the  remainder  to  N,  in  tailj  by  which  A.  wasfeifed^  and  died 
without  ijfae^  and  N.  entered  2s  in  his  remainder,  arii  died,  ^3' 
as  heir  in  tail,  entered^  que  efiate  he  baSy  and  had  tempore  ingrdms 
&c.  which  y,  is  yet  alive  and  gave  colour  to  the  plaintiflF.  And 
fo  fee  that  he  who  claims  que  eftate  of  a  tenant  in  tail  ought  toaoer 
bis  lift  i  quod  nota.    Br,  Averment,  pi.  19.  cites  15  £•  4*  i6. 


I  (R.  1.  0 


^U&tti  2^ 


(R.  a.  5)    Leafes. 

Void  qiHiot  on  Account  of  the  Maker. 

Not  having  an  Abfolute  Eftate. 

1.  VJTHE  R  of  an  infant  leafed  the  fon's  lands  for  twenff 
^  years,  at  full  age  the  fon  on  the  back  of  (he  indenture  re- 
leafed  to  defendant  all  his  right ;  p^r  Wray,  this  leafe  by  the  fa* 
ther  as  guardian  was  voidable  only  by  the  ion,  and  then  fuch  en-- 
isrjemnt  is  a  good  ajignnunt.  2  Le.  220,  221.  pL  278.  Pafch. 
16  £.iiz.  B.  R.  Anoiu 

2.  Tenant  in  focase  made  a  leafe  for  four  years  and  died,  his 
faeir  within  the  age  oreie^t  years  ;  the  mother  being  guardian  in 
ficagelczks  by  indenture  to  the  fame  leflee  for  .fourteen  years;  the 
£rfi  leafe  is  Surrendered,  but  otherwife  it  is  of  a  leafe  made  by 
g^2idii2n  by  nurture.  4  Le.  261.  pi.  267.  Mich.  31  Eliz.  C.  B« 
Anon. 

3«  A  man  by  an  unlawful  mtry  gains  &cfa  a  poflel&on  that  he 
may  make  a  good  leafe  againft  any  bat  htm  that  hath  right.  Cro* 
£•  331.  pi.  9*  Trin.  36  £liz.  B.  R.  Lee  v.  Norris. 

4.  A.  feifed  in  fee,  devifed  to  his  fon  in  tail,  and  app<»nted 
tiiat  the  overfeer  of  his  tuiUAkoaU  educate  his  fon  till  twenty-one^ 
ttitt  rective^  fet  and  Ut  for  him.  The  ovedetr  has  no  intereft  to 
make  a  Leafe  for  years  in  his  own  name,  but  may  make  a  kafe  at 
VfiU^  and  his  receipts  are  for  the  ufe  of  devifee.  5  Mod.  loa* 
cites  Cro.  E.  674.  734.  Trin.  41  Eliz.  Pigot  v.  Garniih. 

5*  Leafe  by  guardian  infocage  ends  by  the  death  of  the  guar-* 
>liaa.  Brownl.  79.  Trin.  16  Jac.  in  the  Cafe  of  Balder  7. 
Blackbounu 

6.  A.  acknowledges  2ijfatute^  then  makes  a  leafe  for  yes^rs  to 
Kegin  at  a  day  to  come,  leflee  (hall  have  a  fcire  facias  \  perBram- 
fton.  Mar.  sii.  Trin,  18  Car* 

7.  Ltafas  made  by  mortgage  at  rack  and  improved  rent,  are  to  M«ri!^gtt 
be  allowed  and  ftand  good,  otherwife  not*     Chan.  Rep.  172.  ^/^eMdT 

1656k  Weldon  v.  Rallinfon.  not  make  a 

leafe  for 
jewB  of  a  houfe  &c.  in  mortage  to  bind  die  moiga^,  unleftto  avoid  an  apparent  lofs,  and  merely  in 
OMcffity ;  per  Ld.  Chascellor,  Pafch.  I722»  and  io  rererfed  a  decree  at  the  Rolls.  9  Mod.  2  P«fck. 
t  Geo.  HuBgeriofd  t.  CU7. 

8.  Mother  by  cokur  (f  a  will^  which  is  after  found  to  be  r^- 
n^kei^  makes  leafes  for  fines  and  full  rents,  which  fbe  offered  to 
account  for ;  yet  the  court  would  not  make  them  good,  becaufe 
the  nutber  could  not  fet  or  let  lands.  Chan.  Cafes  126.  Pafch. 
21  Car.  a.  Helev.  Stowell. 

p.  A  judgment  creditor^  having  extended  a  moiety  of  the  lands, 

made  a  leq/e  for  feven  years  of  the  fame,  refcrving  tht  full  rent ; 

^  Chancery 


^99 1 


^fiate* 


Chancery  will  not  fet  this  leafe  afide.     Fin.  Rep.  115.  HiH.  25 
Car.  2.  Doughty  v.  Stiles,  Keat  &  al'. 

10.  Four  were  truftees^  three  leafe  \  it  is  a  breach  of  truft,  and 
leflee's  bill  to  eftablifli  his  poiTeffion  and  be  relieved  asainft  ac- 
tions w^  difmifled.  2  Chan.  Cafes  202.  Mich.  20  Car.  2* 
Roth  well  V.  Hufley. 
t  3^0  ]  II-  Grant  to  the  warden  and  afliihints  for  the  benefit  ofthein^ 
habitants^  for  the  eafe  of  taxes,  and  for  the  relief  of  the  poor,  they 
cannot  make  leafes  without  the  cpnfent  of  the  major  pari  of  the 
inhabitants.  Chan.  Cafes  269.  Mich.  27  Car.  2.  Inhabitants 
ofSutton-Cofield. 


(R,  a.  6)     Leafes.     Good  or  not  on  Account  of 

the  Maker  and  the  Thing. 

By  BifhopS)  Parfon,  &c. 

ift.  The      I.  32  //!•  8,  £ap^    4  ^^  ^^^fi^  ^f^^'  rf^  manors  fcfr.  by  w- 
deed  indent-  Jelled  in  rtgbt  ofhis  church^  JhaUbe  good  againjt  bim  and  htsjuc" 

ed,  and  not   cejfors. 

•r  by*parol'       ^'  ^'  ^^^^^^^  ^^t  to  extend  to  lands  whereof  an  old  leafe  is  in  beings 

adly,  It  unlefs  it  be  expired  or  fur  rendered  within  a  year  after  the  making  rf 

ttttftbemade  thf  new^  nor  to  any  grant  to  be  made  of  any  reverfion  of  manors^  landSy 

^m  the  ^^'  ^^^  '^  ^^y  ^^^*  offuch  manor^  lands^  ^c,  which  have  not  m»ft 

4xj  of  the  commonly  been  let  tofarm^  or  occupied  by  farmers  thereof  by  the /face 

making  of  20  years  next  before  fuch  leaje  made ;  nor  to  any  leafe  to  be  made 

Ifom  Oie**^  w///rtf/^/  impeachment  ofwafte^  nor  to  any  leafe  to  be  made  for  aberoe 

staking  21  ytars^  or  three  lives ^  from  the  day  of  the  making  thereof 

thereof. 

3d!y,  If  there  be  an  old  leafe  in  being  it  muft  be  furrendered  or  czpiredt  or  ended 
within  a  year  of   the  mcking  of  a  leafe  and  the  furrender  muft  be  abfolute  and  not  conditioaal. 

4thlyt  There  muft  not  be  a  double-leafe  in  being  atone  time,  as  if  a  leafe  for  yean  be  made 
according  to  the  ftatute,  he  in  the  reveriion  cannot  ezpulfe  the  leffeey  and  make  a  leafe  for  life  or 
lives  according  to  tb<r  ftatute,  nor  e  converfo,  for  the  words  of  the  ftatute  be  to  make  a  leafe  fer 
^ree  lives,  or  2t  years,  fo  as  one  or  the  other  may  be  made,  and  not  both. 

^thly,  It  muft  not  exceed  three  lives,  or  ir  years,  from  the  making  of  it,  but  it  may  be  f«ra 
lefler  term,  or  fewer  lives. 

6thly,  It  muft  be  of  lands,  tenements  and  hereditaments,  nanarable  or  corporeaf,  which  are  nc- 
ccft'jry  to  be  Icticn,  and  whcreout  a  rcutby  law  may  be  referved,  and  not  of  chings  that  lie  in  grant, 
as  advoAfons,  fairs*  markeis,  franchifes,  and  the  like,  whereout  a  rent  cannot  be  referved. 

ythly.  It  muftbeof  lands  or  tenements  which  have  moft  commonly  been  letten  to  farm*  or  occb- 
pied  by  the  farmers  thereof  by  the  fpace  of  20  years  next  before  the  leafe  made,  foas  if  it  be  ktten  for 
•  1 1  years  at  one  or  fevcnl  times  v  iihin  ihofc  :o  years,  it  is  fuiiicient.  A  grant  by  copy  of  ctmrt- 
roll  in  fee  for  life,  or  years,  is  a  fufiicisnt  letting  to  farm  within  this  ftatute,  for  he  is  but  ceoint  at 
wil!  acording  Co  thecu(lom,  and  fo  it  is  of  a  leafe  at  will  by  the  common  law,  but  thoTe  Icitings  m 
larm  muft  be  made  by  fome  feifed  of  an  eftate  of  inheritance,  and  not  by  a  garde  in  in  chivalry,  tenant 
by  thecurrefy,  tenant  in  dower,  or  the  like. 

8thly,  That  upon  every  fuch  leafe  there  be  referved  yearly  during  the  fame  leafe,  dueusd  pay- 
able to  the  lelfors,  their  heirs  and  fuccelfors,  &c.  fomuch  yearly  farm  or  rent,  or  more,  as  has  beta 
moi^  ic.ultomnbly  yielded  or  p;iid  for  the  Ucds  &c«  within  20  years  next  before  tuch  leafe  made, 

See(R.  a.?;?'  »•  ^.      ^  ' 
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*  ^t£lff  ffof  ihy  leafe  to  be  made  ^ith«ut  impeachment  of  wifte;  ^erefbre  if  a  teafc  t>e  made  fof 
iifefthe  ftmiioder  for  life  Jlcc.  this  is  not  warranted  hj  the  llatutei  becaufe  it  isxlirpuniftiable  of  wafte ; 
bat  if  a  leafe  be  made  to  Vnt  for  three  lives,  this  is  {odd,  for  the  occupant,  if  any  happen,  (hill  be  pu« 
biflied  for  wjfte.  The  words  of  the  ftatute  be ,  (feifed  in  the  right  of  the  ohurch ,)  yet  the  bi(hop'tha( 
ilfeifcdjureepifcopatus,  a  dean  of  hiafole  p«flieflaona  injure  Hecanatus,  an  archdeacon  in  jure  archu 
2eac«iacus,  a  prebendary,  and  the  like,  are  within  the  ftatute,  for  every  one  of  them  generally  b 
lelled  injure  ecdcfiae;  but  a  parfon  or  vicar  is  excepted  out  of  the  ftatute  32  H.  8.  and  therefore  if 
either  of  them  malce  a  leafa  for  three  lives  Sec.  of  lands  accuftomably  letten,  refervifag  the  accuftomeA 
rent,  itmuft  be  alA>  confirmed  by  the  patcon  and  ordinary,  becaufe  excepted  outof  ja  H.  S.  and  fkot 
reftraioed  by  the  ftatute  of  primo,  er  13  Ells,  and  what  has  been  faid  concerning  a  leafe  for  thre* 
lives  does  hold  for  a  leafe  for  21  years.     Co.  Litt.  44  b. 

*  Contra  per  Keylingand  Twifden  }.  Sid.  416  Pemblei.  Sterne. B^aofe  the  firft  p«rtaf 

the  ftaiuu,  ast9  the  leafing,  feems  to  refer  Co  mote  ancient  timei  and  the  laft  part  of  the  occupying 
iy  farmers  to  the  ao  years.     I  bid. 

« 

2.  Brooke  fays,  it  feems  that  a  prebendary  may  ttiake^  leaji  [  30I    1 
for  21  years  by  the  ftatute  of  32  i/.  8.  which  fllall  bind  fuccelFors  j 
ioiparfons  and  vicars  an  there  excepted^  but  not  prebendaries^  there- 
fore it  feems  that  the  leafe  (hall  bind;  for  he  \s  feifed  in  right  ofthi 

prebend^  which  amounts  to  feifin  in  right  of  the  church)  and  fo 
equity}  quaere,     Br.  Prebend,  pi.  2. 

3.  I  Eliz.   cap.    19.  /.  7.   It  is  enafled  that  all  gifts^  grants^  Jtwaif6> 
feoffmentSy  Jines^  and  other  conveyances  and  ejlates^  from  the firji  day  by'theafltoJ 
ofthii  frejent  parliament  ts  be  had^  madcy  done^  or  fuffered  by  any  the  i  Eiii. 
ttrchbijhopf  or  other  biJl)op  of  any  honours^  cajiles^  manors^  lands^  tene-  b»^op«  *" 
^entSy  or  other  hereditaments^  being  part  of  the  pojfefjions  of  his  arch-  ftta^ned^to* 
bifl)oprick  or  bijhoprick^  or  united^  appertaining^  or  *  belonging  to  any  the  make  any 
fame  archbifhopricks  or  bifhopricks^  to  any  perfon  or  perfons^  bodypoli^  «^**  <*'  i"* 
tick  or  incorporatey  (other  than  to  the  ^een*s  majejlyy  her  heirs  and  ^nd  ten"' 
fucceffors)  whereby  any  ejlate  or  elates  fhouldy  or  may  pafs  from  the  mcntorkcA 
faid  archbijhops  or  biJhopSy  or  any  oftheniy  and  f  other  than  for  the  «<l«ta«entt 
term  ef2\  years^  or  three  lives ^  from  the  time  offuch  eflate  made^  Sfowprkk'* 
and  whereupon  the  old  accujlomed  yearly  renty  or  morcyjhall  be  re^  or  of  any 
ferved  and  payable  yearly  during  fuch  term  of  2 1  yearSy  or  three  lives^  charge  or  ia- 
Jhallbe  utterly  \  void  and  of  none  effe^y  to  all  intent  Sy  covjlr  Unions  ^^^  ©f^that 
and  purpofesy  any  latu^  cujlom  ^r  ufage  to  the  contrary  in  any  wife  or  any  othec 
notwithflanding.  ^^"«j"     - 

-^  *  their  difpo- 

{itiontobin4 
the  fucceflbr ;  but  only  a  leafe  for  %i  years,  or  three  lives,  of  fuch^ands,  tenemetits  and  heredita- 
ments,  which  have  beenufually  demifed,  and  upon  which  the  ufual  ren(  (hall  be  referved,  according 
to  the  faid  adt  of  i  £liz.  *  lo  Rep.  to*  a.  b.  Trin.  i  x  Jdc.  Biihop  of  Sarum'sCafe. 

If  they  make  a  leafe  of  any  lands  ufually  demifed,  and  referve  the  ufual  reut,  according  to  th« 
ftatace  of  z  Elit.  yet  if  all  the  limitations  prefchbed  by  31  H<  8.  be  not  purfued,  as  iV  it  be  not  all 
in  poftcflion,  or  that  the  old  leafe  will  not  be  eipired  or  furrendercd  within  one  yeaf,  (which  is  not 
prohibited  by  the  ftatute  of  the  i  Eliz*  as  was  adjudged  in  Fox*s  Case)  then  fuch  leafe  fhaJl  not 
bind  the  fucceifor  unlefs  it  be  confirmed  by  the  dean  and  chapter,  for  the  flatutc  of  ihc  i  Eliz.  doe^ 
Sot  enable  any  archbilhopor  biihop,  alone,  to  make  any  leafe.  zo  Rep.  60.  b.  Bilhop  of  Sarum'j 
Cafe. 

*  Ihcfe  words  fn  the  a£t  of  the  i  Elia.  (belonging  to  the  archbiOioprick  or  bUhbprick)  fhall  b« 
•dnftrued  concerning  the  aichbiflioprick  or  bilhoprick.    10  Rep.  61.  Bi(hopof  Sarum's  C^l'c. 

f  Such  conftrudion  has  been  made  to  difable  the  biihop  to  do  any  thing  but  to  make  Icaies  for  21 
fears  or  three  lives*  concerning  the  biihoprick,  to  bind  his  fuccciTor,  as  a  grant  of  the  next  avoid  tnce 
wi  the  bifiiop  of  a  benefice  to  Another,  though  it  be  confirmed  by  the  dean  and  chapter,  is  relUainei 
by  the  ftatute  of  the  i  Eliz.  to  bind  his  fucceffor,  as  oftenfimes  has  been  adjudged,  becaufe  it  was 
iich  an  hereditament  upon  which  rent  could  not  be  rcferved  {  for  all  that  which  is  not  permi^'e  1  >y 
the  exception,  other  than  8cc,  is  reftratned  u  to  the  fucctflbr  by  the  general  purview  of  the  a^. 
10  Rep.  60.  b.  Biihop  of  Sarum's  Caie. 

t  But  fuch  grant  uall  bind  U^e  biihop  hiiafttf»  not^iCiftaadlRg  the  ftatutt  fays  Uiat  it  (hall  b; 


* 

«»id  to  tU  iaftntft  Mfbufionl  nui  parpoTes,  for  the  makers  fSii^ttA  uOenUl  not  cmU  d 
^rancemeift  of  religion,  but  likewife  the  increafe  of  bofpitility,  and  itfudcd  ibc  fucccftoa 
than  the  bifliop  himfelf.    lo  Rep.  60.  b.  Bifbop  of  Sarum't  Caife. 

C2o.  Litt.^       4.  King  Edw.  6*  granted  to  a  ii/h^p  and  hh  fuccejfors  the  ai* 

and'ciic'f      ^^^  rf  ^he  church  of  L.  to  hold  to  bis  and  their  f  roper  vfe  after 

S.  C.  but     ^^'  ^0/^  of  the  incumbent ;  the  hijbop  made  a  leafe  for  40  years  of 

mentiont       the  Mvowfon,  to  commence  atfuch  time  as  the  fatd  parfonage  ftwili 

the**biftiOT'i  ^^^^  '^  ^*'  A^«^i  of  the  hijbop  by  refignation,  death,  or  othorwife, 

iM^  of  the  incumbent ;  which  leafe  was  confirmed  by  the  dean  and 

chapter  ;  and  afterwards  the  bifhpp  died,  and  fo  did  the  inoim-' 

bent ;  refoived^  that  the  leafe  was  void  againft  the  fucceeding 

bifliop,  becaufe  his  predeceiTor  had  nothing  in  the  parfonage  im- 

1>ropriate  during  the  life  of  the  incumbent^  who  furviyed  thtf 
eifor.     D.  244.  a.  b.  pL  60.  Mich.  7  &  8  Eliz.  Anon. 

j.  13  Elix*  cap.  10.  yi  3.  All  UafeSy  grants^  conveyances^  or 
eflaies^  made  or  fuffered  by  any  dean  and  chapter  of  any  cathedral 
cille^iate  churchy  parfon,  vicar,  or  any  other  having  any  fpiritual  or 
L  3^  3  eccUftaJiical  livings  or  any  houfes^  iandsj  tithes,  or  other  hiredita^ 
mentSy  being  parcel  of  their  college^  cathedral^  chapter^  bofpital, 
parfonage^  vicarage,  or  other  jpiritual  promotion,  or  belonging  there" 
unto,  other  than  from  2 1  years  or  three  lives  from  the  making  thereof 
and  thereupon  the  accuftomed  yearly  rent,  or  more,  /hall  be  referved^ 
eind payable  yearly  during  the  term,JhaU  be  utterly  void  to  auintenti 
and'purpofes. 

This  a£lJhaU  not  make  good  any  leafe  9r  other  grant  againfi  the 
private  J^atute  of  any  collegiate  church. 
^}S^?  ^'  6.  14  Eliz.  cap.  II.  /I  15.  -/tf/  bonds,  contrails,  tromfes  and 
jbr  payment  ^offenants^  to  be  made  for  juffering  any  perJ6n  to  enjoy  any  benefice  of 
6f  monej  ecclejiajiical promotion  with  cure,  or  to  take  the  profits  thoreof,  other 
ctnnot  be  thanfuch  bonds  and  covenants  as  fi>aU  be  made  for  affurance  of  any 
hefofMjoy.  ^^I*  heretofore  madcf  Jhall  be  of  fuch  force,  and  not  otherwife,as 
jng  Aich  a  liofes  by  the  famepeffons  made  ofjuch  benefices  and  ecclifiq/lical  pro* 
We.Cod|.  motions  with  cure* 

*7  Eliz.  C.  B.  Macrow'i  Cafe. 

7«  S.  16.  jIH  leafes,  bonds,  promifes  and  eovendnis^  concerning 
benefices  and  eccleftaftical  livings  with  cure  to  be'madi  by  at^^  curatci 
JbaUhe  of  no  other  force  than  if  the  fame  had  been  made  by  the  bene* 
ficedperJon  himfelf 4  that  demifed  the  fame  to  fuch  curate. 

8.  0.17.  Spiritual perfons  may  let  their  houfes  in  market  towns^ 
#r  the  fuburbs,  fo  as  it  be  not  the  capital  or  dwelling-hosife^  nor  have 
above  ten  acres  of  land  to  it. 

Provided  no  leafe  be  made  in  rercrfion,  or  without  referving  thi 
tecuftomed yearly  rent,  or  without  charging  theleffee  v^itb  repairs,  net 
for  a  longer  term  than  40  years. 

9.  At  the  common  law  a  btfhop  might  make  an  alienation  in  fee^'* 
fimple ;  but  by  32  H.  8.  a8.  bifliops  without  dean  and  chapter« 
or  their  confirmation,  may  make  a  leafe  for  21  years,  bttt  widi 
Iht  confirmation  of  tbe  deaa  and  chapter,  may  nakc  a  leafe  (at 


Idoo  years  i  fctit  by  AtJIat.  i  Eliz,  whether  with  pr  without  con- 
firmation,  they  cannot  leafe  but  for  2 1  years,  or  three  lives,  and  it 
ftnuft  1)egin  prefently  from  the  making,  and  the  ancient  rent  muft 
be  reierved  payable  yearly  during  thp  term;  Arg.  Le.  5^.  pU  77* 
Pafch.  29  Eliz.  fi.  R.  in  the  Cafe  of  Bunny  v.  Wright  and 
Stafford;  ;  •    . 

10:  A  biihop  after  the  ftatutc  i  £liz.  made  a  leafe  of  z^/atr  ^^^^\^i 
for  three  lives,  rendering  the  ancient  rent,  which  was  confirmed  fora*yewi^ 
by  the  dean  and  chapter ;  adjudged^  that  the  fucceflbr  fliall  avoid  renderini; 
th#teafc  becaufe  a  fair  is  but  a  franchife  or  liberty  not  manuka-  theancicni 
blc,  out  of  which  a  rent  cannot.be  refcrvcdj  and  fo  the  lefTor  &c.  JJcccffor 
has  no  remedy  by  diftrefs  or  afjife.     5  Rep.  3.  a*  Trin.  30  Eliz.  ihaii  avoii,. 
B,  R.  Jewell's  Cafe.  it,forihou«IJ 

^  the  rent  r«^ 

itnred  Eegood  by  i^y  of  contra^  between  the  IcfTor  and  leflTee,  yet  it  is  not  incident  to,  nor  fliall  gd 

intfa^Qie  revcrfion;  refoWed,  5  Rep.  3.  in  JeweU'f  €afe. S.  C.  cttdd  as  adjudged.  Ley  74? 

S.  C.  cited  ro  Rep.  60.  b. S.  C.  cited  i  Saund.  304.  Arg.  and  fays,  that  as  it  ma^ 

well  be  colleded  out  of  the  book,  it  was  a  cafe  on  a  leafe  for  life,  and  not  for  years,  and  fo  no  refolu. 
tkn  in  the  pMritv  and  that  the  point  of  a  leafe  for  years  at  the  end  of  the  cafe  is  but  tfn  ettrajudicial 
Opinion  ooly,  and  then  if  the  fucceflbr  duU  haTc  remedy  by  aftion  of  debt  for  fuch  rent  referved  on  » 
leafe  for  Tears,  it  follows  that  it  is  fuch. rem  as  fliaU  go  with  the  reverfion,  and  that  it  does  not  lie  ia 
iriTity  of  contrail  only ;  for  the  fuccelfor  of  the  bifllop,  who  was  the  leifor,  is  nor  privy  to  the  con- 
trad  of  hispredeceflbr,  but  has  only  a  privity  •feftate,  vit.  the  revtifion. — -i— Though  fuch  a  thin^ 
fts  a  £ur  cannot  be  leafed  by  itfelf,  yet  it  may  be  leafed  with  a  minor ;  Aig.  Agreed.  Litt.  Rep. 
'05. — :-— ;.A  biihop  may  grant  a  hix  for  years,  but  &ot  for  life,  becaufe  debt  Uci  on  fuch  icaffi 
ajB.  II.  Arg.  Pafch.  13  Car.  a.  B.  R« 
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li.  Leafe  for  years  was  in  beings  of  which  fome  ^et*e  yet  to  And.  i93# 
tome;  biinop  makes  a  leafe  for  three  lives;  adjudged  a  void  Warier V. 
leafe  •;  for  the  intent  of  the  ftatute  i  Eliz.  was  not  to  tolerate  two  Wright; 
leafes  in  e8e  at  the  fame  time,  viz.  one  for  years  and  another  for  S.  C.  th# 
lives ;  the  words  there  is  (or)  in  the  disjuftSive,  viz.  for  21  years,  C  3^3    J 
tx  three  lives,  and  fo  it  is  apparent  that  both  cannot  be  by  the  K^^  ^^^^ 
ftatute  at  one  time.     Mo,   253.  citei  Trin.  30  Eliz.  €•  B,  ^^q'^,  ^4 
Marlar  v.  Wright  and  Green.  the  leafe  for 

lives  was 

•onfimed  by  tKe  dean  and  chapter,  biit  held  void  againll  an  after-biihop  by  the  ftatute  i  Eli*. — ^ 
Cro.  E.  141.  pi.  3.  S.  C.  adjudged  accordingly,  though.confinncd  by  the  dean  and  chapter ;  for  a» 
io  the  rent  referred  on  the  grant  for  three  lives  in  reverfion,  although  it  becomes  due,  yet  the  fuc- 
MK>r  has  00  remedy  for  iKe  recovery  of  it  during  the  leafe  for  years,  either  by  diftrcfs  or  action  of 
debt,  beirig  refcrved  upon  a  leafe  for  life,  nor  by  afiife,  becaufe  he  had  n4  fciiin,  and  fo  if  not  dot  ^ 
fayable  according  to  the  inteht  of  the  ftatute. 

12.  A  leafe  made  by  a  prebendary  is  within  the  equity  of  thfe 
ftatute  32  H.  8,  cap.  28.  beciufe  that  ftatute  fpcaki;  of  men  feifed 
in  right  of  their  churches,  and  a  prebendary  is  feifed  in  right  of 
his  prebend  |  per  totam  cdriam.  4  Le;  jt.  pi.  13^.  Trin.  31 
tlit.  C.  B.  ASon  v.  Pitcher. 

13.  A  parfon  was  deprived  fox  flanderirig  the  book  of  commort 
prayer  whete  he  ought  not  to  be  deprived  for  the  firft  offence  by 

.the  ftatute  i  £ltz.  yet  he  cannot  enter  and  make  leafe  till  thd 
fentence  of  deprivation  be  annulled  by  appeal.  Mo.  228.  at  the 
tnd  of  pU  366.  Mich.  36  &  37  Eliz.  B.  R.  Cowdry  v.  A6ton. 

14.  After  the  deafb  of  the  diatij  who  was  party  to  a  leafe  not  tM.  sof. 
IrarrsBitcd  b/  13  &  14  Eliz.  fuch  Icafc  fliall  be  void,  and  the  f^^-  ^^^J 


«f  Carter  ».  fucceffor  with  the  chapter  ihall  avetJ  It.  Cartfa.  Ii.  cit&  Liitcodf 
Zl!If  r;,.  Collegers  Cafe  3  Rep.  60.  [b.  Mich.  37  &  38  Eliz.  C.  B.] 

60.  in  Lia- 

coin  College's  Cafe,  cites  it  td  have  been  fo  refolved  after  gKat  doubt,  per  39  Eliz.  C.  B^  in  Caleoi 
Hunt  V.  Singleton."-— But  per  Atkins  J.  the  Cafe  of  Huntv.  Singleton  is  hard,  confiderin^  that  the 
dean  and  the  chapter  were  all  perpsns  capable,  that  a  grant  ibould  hold  in  force  as  long  as  the  draii 
lived,  and  determine  then ;  he  thought,  they  being  a  corporation  aggregate  of  perfons  who  were  al> 
capable,  that  there  was  no  difference  betwixt  that  cafe  and  this.  Ellis  faid,  that  in  Floyd  and 
Ga  KcoR  y's  Case,  reported  in  Jones,  it  was  made  a  point,  and  that  Jones  in  his  argument  denied 
die  Cafe  of  Hunt  and  Singleton ;  he  faid  that  himfelf  and  Sir  Rowland  Wainfcot  reported,  and  thai 
nothing  was  faid  of  that  point,  but  that  Ld.  Coke  followed  the  report  of  Serjeant  Bridgman,  who  wis 
three  0r  four  years  puifne,  and  that  he  mif^ook  the  Cafe.  Mod:  205*  pi.  35.  Trin.  27  C;^  2* 
C.  B.  in  Cafe  of  Chapter  of  Southwell  t.  Bifhop  of  Lincoln.  ^ 

Mo.  542.  I  J.  The  bijbop  of  N.   had  a  manor  to  which  an  advowfm  was 

I   C*^n      oppendant^  znd  granted  the  advowfon  to  the  plaintiff  for  21  jean^ 
B.  R.  but    which  was  confirmed  by  the  dean  and  chapter.     The  bijhop  was  af-» 
$.  P.  does    terwards  tranjlated^  and  while  the  temporalities  were  in  the  ^een*r 
Bot  appear,    hands  the  church  became  void ;  the  Queen  prefented  H.   the  de- 
fendant,  who  was  admitted,  inflituted   and   indu6ted^  a^^ainft 
whom  and  the  biihop  the  plaintiff  brought  a  quarc  impedit ;  re- 
folved, that  though  it  was  fuch  an  hereditament  whereof  no  an* 
Hual  profit  nor  rent  can  be  refen'cd,  this  grant  was  void  by  the 
ftatute  I  Eliz.  becaufe  it  is  parcel  of  the  pofielHons  and  heredita* 
ments  of  the  biihoprick)  and  therefore  void  as  well  againft  the 
Queen  as  againft  the  fuccelTor,  though  it  is  good  fo  long  as  he 
who  granted  it  continues  bifhop.     Cro.  E.  690.  Trin.  41  Eliz* 
C.  B.  Armiger  v.  the  Bi(bop  of  Norwich  and  Holland- 

16.  43  Eliz.  cap.  9. /!  8.  Jll judgments  to  be  hady  for  the  intent 
to  have  or  enjoy  any  teale  contrary  to  the  Jiatutes  1 3  A/iz.  cap.  20. 
14  £//%.  capi  11.  and  18  ^liz.  cap.  6.  Jhall  be  void^  as  bonds  or 
.  covenants  made  for  that  purpoje  are  appointed  to  be  void. 

ly.  A  layman  is  prefented  dec.  and  makes  a  leaTe  which  is  con-^ 
firmed  by  patron  and  ordinary,  and  after  is  deprived  by  fentence 
declaratory,  yet  the  leafe  is  good,  for  when  he  made  the  leafe  he 
was  patron  infa^o^  and  the  deprivation  (hall  not  have  fuch  rela* 
tion  to  make  him  no  parfon  ab  initio,  though  it  be  declaratory^ 
t  3^4  ]  f^i*  ^^  fucceifor  (hall  fiot  have  the  mean  profits-  D.  292.  b.  pU 
72<  Marg.  cites  Trin.  48  Eliz.  B.  R. 

1 8.  1  yac.  I.  cap.  3.  /  2.  Every  archbijhop  aud  bijhop  Jhall  bi 

difabled  to  do  or  fuffer  any  things  whereby  any  honours  dr  Deredita^ 

ments^  parcel  of  the  poffefftons  cfthi  archbijhoprick  or  bijboprick^  Qt 

belonging  to  the  (ame^  may  be  aliened^  charged  or  conveyed  to  the  King  ; 

and  all  fuch  alienations^  charges  and  conveyances^  and  all  confirma* 

tions  of  the  fame  Jhall  be  void. 

Cro.  J.  111.       19.  Leafe  of  tithei  by  bijhop  for  three  lives  was  refolved  not 

^d  id  e^i^*  good,  becaufe  no  remedy  is  for  the  rent  by  diftrefs  nor  debt,  and 

•ndaffirmed  therefore  it  cannot  be  called  rent ;  but  ocherwife  had  it  been  t 

in  error.       leafe  for  years,  becaufe  debt  lies.    Mo,  778.  pi.  1078.  Trim 

dted^A^!    *  J^^'  ^*  ^'  Talc'i^*"^  v.  Denton. 

a  Saund.  304.-  So  of  a  portion  of  tithes,  and  though  fucceflbr  accepts  the  fti\t,  yet  tbt  leafe  it* 

snaint  void;  for  it  is  made  abfolutely  void  by  the  ftatute  againft  the  luccefibr,  but  notagaiaft  li* 
\\Sti^  luafflf.  Cro.  J.  lyj.  pi.  14.  Trin«  5  Jac.  B.  R.  Riduutt  v.  Cwth. 


''  20.  Dean  and  chapter  being  feifed  of  a  manor  in  which  arr 
cojfyholds  {Um'ifahle  for  three  lives^  they  let  it  by  indenture  for  three 
lives;  adjudged  good.  Cro.  J.  76.  pi.  76.  Trin.  3  Jac.  B.  R# 
Baugh  V.  Haines. 

21.  The  dean  and  canons  of  Wtndfor  in  35  Eliz.  agreed  to  cajl 
bts  to  have  ajfurances  made  to  each  of  them  of  a  leafe  of  certain  part  of 
tbefojfejfions  ofthechurchyfo  thatafter  lots  were  caft  every  one  might 
know  what  lands  he  (hould  have  i  they  executed  the  airurance$ 
thus,  viz.  The  body  corporate  entered  into  a  bond  of  500 1.  to 
eveiy  canon,  who  was  to  nave  the  leafe,  to  be  paid  in  a  (hort  time 
j)efore  the  expiration  of  the  old  leafe  in  eSh ',  and  the  canon  the 
fame  day  entered  into  another  bond  to  the  corporation  to  pay 
them  510 1.  if  they  made  the  leafe  to  him  &c.  and  it  was  proveoy 
that  they  agreed  amongft  themfelves  that  one  500 1,  (hould  be 
flopped  for  the  other,  and  that  the  corporation  was  only  to  have 
10 1.  for  the  new  leafe  j  decreed  by  Ld.  G.  Egerton,  that  the 
bond  by  the  corporation  of  500 1.  to  each  canon,  was  void  by 
the  ftatute  18  Eltz,  which  mentions  bonds  and  covenants  to  be  voi4 
which  are  entered  into  for  making  a  leafe  contrary  to  thefiatute  of 
)3  £//z.  Mo.  789.  pi.  1089.  Hill,  4  Jac,  in  Cane.  Dean  an4 
Canons  of  Windfor  v.  Penvin. 

22.  As  to  the  difabling  (latutes  of  i  Eliz.  and  13  Eliz.  the 
words  of  the  exception  out  of  the  reftraint  and  difability  of  i  Eliz, 
are,  other  than  for  term  of  2i  years^  or  three  liveSt  fromfuch  timf 
(IS  any  fuch  grant  or  ajfurance  /hall  be  given^  whereupon  the  old  and 

^  accuftomed  yearly  renty  or  moreyjball  be  refcrved\  and  to  that  efFe£l 
is  the  exception  in  the  ftatute  of  1 3  Eliz.  Firft,  it  is  to  be  under- 
ftood,  that  neither  of  thefe  difabling  a£ts,  nor  any  other,  do  iq 
any  fort  alter  or  change  the  enabling  ftatute  of  32  H,  8.  but 
leaves  it  for  a  pattern  in  many  things  for  leafes  to  be  made  by 
others.  2d]y,  It  is  to  be  known,  that  np  leafe  made  according 
to  the  exception  of  i  jf //z.  ^r  1 3  Eli%»  and  not  warranted  by  thefia- 
tute of  32  //.  o.  if  it  be  made  by  a  bifhop,  or  any  fole  corporation^ 
but  it  mujl  be  confiryned  by  the  deans  and  chapters,  or  others  that 
have  intereft,  as  hath  been  faid  in  the  Cafe  of  the  Parfon  and  the 
Vicar.    Co.  \J\xx.  44.  b. 

23.  As  if  bifhop  make  a  leafe  for  2r  years,  and  all  thofe  years 
being  fpent  faving  three  or  more,  yet  may  the  bifhop  make  a 
new  leafe  to  another  for  21  years,  to  begin  from  the  making^ 
according  to  the  exception  of  the  ftatute,  but  not  a  leafe  for  life 
or  lives,  as  hath  been  faid,  and  this  concurrent  leaje  hath  been  re- 
folved  to  be  good  as  well  upon  the  exception  of  i  £liz«  in  caf^ 
of  bifhops,  as  upon  13  Eliz.  Which  extend  to  fpiritual  and  eccle- 

fiaftical  corporations,  aggregate  of  many  as  dean  and  chapters  [  305    \ 
^c.  which  3^  H.  8.  did  not.     Co.  Lict.  45.  a. 

24.  But  in  the  cafe  of  the  concurrent  leafe  in  the  cafe  of  the 
*t>i(hop  it  muft  be  confirmed*     Co.  Litt.  45.  a. 

25.  Alfo  the  exception  of  i  Eli%.  and  13  Eli%.  doth  differ  front 
the  ftatute  of  32  //•  8.  For  tae  leaf::s  for  years  to  be  n\ade  acr? 
f  Of  ding  to  ;he  ea^ceptions  of  I  and  13  £li2^.  muft  begin  from  the 

Z  3  wftkin^x 


r^l 


eufttti 


piaiingy  and  not  from  the  da^  of  the  making,  but  by  ferce  of  3I 

H.  %»from  the  day  of  the  making,     Co.  Litt.  45.  a. 

26.  ^JP7^  although. /^^  ftatutes  of  the  i  and  13  £liz.  do  notap* 
point  the  leafe  to  be  made  by  writings  yet  it  muft  therein,  and  in 
the  other  eight  properties  and  qualities  before-mentioned,  and 

Iequired  by  32  H,  8.  follow  the  pattern  thereof  (the  concurrent 
eafe  only  excepted.)     Co.  Litt.  45.  a. 

27.  Although  the  exception  in  |  and  13  Eliz.  con^rerning  dif 
-    iltccuftomed  rent  is  lipore  general  than  that  of  32  H.  8.  amd  there  it 

hoc  any  provifion  for  leafes  made  difpuriijhable  of  waj^e  &c.  jfe| 
inuft  the  pattern  of  32  H.  8.  be  followed  \  for  leafes  without  im- 
peachment of  wafte  made  by  fuch  fpi ritual  and  eccieitafiical 
perfons^  are  unreafonable  and  caufes  of  dilapidations.     Co.  Litt. 
45.  a. 
I"c?ad:''      ^^t  The  dean  and  chapter  of  N,  37  H,  8.  made  a  leafe  fsr  50 
judged  that"  year5y2S\A  8  Eliz.  they  made  a  leafe  to  7.  for  gc^y^ars^  to  begin  af^, 
covenant       ur  the  determination  of  the  leafe  for  50  yean^  which  expired  38 

Ihough'die  ^^'-'  *"  42  Eii^'  ^^0^  made  a  leafe  to  W.  the  plaintiff /*r  tbrek 
jeafc  wai      liveSy  refepving  rent,  and  a  letter  of  attorney  to  make,  livery^  and 

|roid. covenanted  that  the  plaintiff  fl)ould  enjoy  the  lands  againft  the  leafc 

134!°  S?^C    "Tiade  to  T.  and  all  claiming  under  him*  T.'  brought  adion  againft 

•r^ued;  fc^  W.  and  had  judgment.     W,  brought  covenant  agaiiift  the  dean 

•djornatuf.    and  chapter  on  this  leafe.     Livery  was  made  by  the  attorney  after 

,  g   s."*b.  ^^^^^  rent-days  incurred.     The  juftic^s  all  agreed  that  the  kafc 

-V^uedatbar  was  good,  and  the  livery  well  executed  by  the  attorney,  who  ii 

ind  by  the    not  confined  to  any  time  to  make  it ;  and  alfo  that  the  leafe  for 

adjudgcd'^for  t^ree  livcs  was  not  void  by  theftatuteof  13  Eli^.  becaufe/i&^^^ir^ 

^cplaiatiflf.  %vbo  made  the  leafe  for  three  lives  was  alive  at  the  tin^  of  the  evic* 

tion\  and  judgment  for  the  plaintiff.  Mo.  875.  pi.  125^3.  Pafch. 

10  Jac.  Walter  v.  the  Dean  and  Chapter  of  Norwich. 

Ibid.  Said         29.  If  a  corporation  aggregate  makes  a  leafe  not  warranted  by  13 

•ftcr*adiud*g"  ^''^'  f"^!^  ^^^^^  *^  ^^*^  og^i^J  them/elves  ;  but  ifafole  corporatitH 
td.— Cio.  '  make  fuch  a  leafe  it  fliall  bind  him,  though  it  £haU  be  void  agaioft 
E.690.  Ar.  his  fucceflbrs  }  per  Hale  Ch.  B.  Hardr.  326.  pi.  ^.  Pafch.  i^ 
Hofiand!^   Car.  2.  in  Scacc.  in  Cafe  pf  Morris  v,  Antrobus; 

le.  307. 

cites  the  BiHiop  of  Coventry's  Cafe.  Mo.  875.  pi.  T213.  afifed  that  it  holds  good  duriai 

the  life  of  the  dean.  ■■      The  fame  of  Warden  of  a  College  Le.  309,  Carter  ▼.  Claywie'.-!—— 

A  leafe  being  in  elfe  the  dean  and  chapter  made  a  new  leafe  ;  it  was  refolved  that  this  was  goodil 
long  as  the  dean  was  living,  cited  per  Coke  Ch.  J.  z  Bultt.  79.  Pafch.  11  Jac.  u  ^c  Cafeof  th« 

Dean  and  Chapter  of  Nor\vich. Whether  a  parfon  mak;ug  fuch  leafe  Aa^l  be  bo^idbj  ithinfclf* 

See  Goldfli.  I  rg.  Revet  V.  Hart. 

8  C.  cited  30.  The  bifliop  pf  Salifbury  granted  the  office  offurv^yoryik 
air*,  ^i*  ^cn<ir  to  twoy  for  their  lives,  with  the  fte  of  61.  1 3s,  yearly,  whereas 
Trin.  the  o£ice  was  never  granted  but  only  to  onf.     The  biihop  and  onq 

«  Car.B.  R.  of  the  grantees  died,  *and  the  furvivor  diftrained  for  the  rent-ar- 
©i"va\^e'*^  rear.  Refolved,  that  the  grant  was  void  by  the  aft  i  Bi«« 
V.  La  .B*  which  rcftrains  biftiops  &c.  from  making  unufyal  grants;  ana 
in  which  it  being  void,  could  not  be  good  by  any  accident  or  matter  fubfe- 
Td'thn'^hc  ^"^"^  (^^  ^^^^  ^y  '^^  ^^^^^  of  one),  to  bind  the  fucceflbrs  that 
•£ce  of  ^  by  the  common  law  fuch  a  grant  for  two  lives«  with  the  a^ot  of 


iihe  chapter,  had  been  good,  tbough  it  had  not  WnufiiaUf  granted  «ffeUiofi« 
for  two  lives  beforci  that  the  grant  of  an  ancient  oiSce  |o  one  with  J^^f^lwir- 
the  ancient  fee  by  a  biihop,  £^all  not  bind  his  fucceiiofi  unlefs  it  mfrnty  0/  4 
is  confirmed  by  the  dean  and  chapter";  and  if  the  bilbop  who  H^f  *^ 
made  the  grant  be  tranflated^  6r  depofed,  or  removed,  it  is  void  ^^^^ 
againft  the  fucceflbr  s  and  Judgment  accordingly.  '  10  Rep*  58.  mtentof  tht 
b.  Trin.  1 1  Jac.  The  Bifhop  of  Sarum's  Cafe.  ftatutw  of  t 

•   ElU.  for 
diey  are  hcreditaxnenttt  and  are  pertaining  unto  theiji ;  and  thtt »  grant  of  thofe  ofllcet  fo  two  wherf 
they  were  only  grantable  to  one  for  life,  and  being  granted  in  reveHton,  is  a  void  grant  bj  thofe  fta* 
totes  againft  the  fucceflbrs ;  for  they  reftrajn  all  gran^  but  thofe  of  neceffity,  at  well  of  offices  at  of 
fltkrr  things  i)ot  wanaated  by  thofe  ftatuiet.  ijo,  964.  S.  Ct  cit«4  in  S,  C.  aAd  adjudgt^ 

fccordingly. 

31.  Leafe  by  bifliop  made  dijpunijhable  ofwafte  is  void.  Litt« 
Rep.  306.  Mich,  5  Car.  C.  B.  sheer  v.  Pernor. 

32.  Pracenton  of  old  foundations  are  enabled  to  leafe  by  the 
ftatute ;  otherwifc  perhaps  of  new  foundations  ;  per  Hide  J.  and 
where  a  cafe  was  cited  in  the  Exchequer  that  leafe  made  by  the 
(banters  ofPauPt  ought  to  be  confirmed ;  Hide  fliid,  that  they  are 
not  properly  chanters,  but  minoris  ordinis,  and  are  only  finging* 
men;  but  chanters,  przcentors  ^c.  zre-majoris  ordinis.  Lev. 
1 1  J.  Michr  15  Car,  2.  B.  R.  ia  Cafe  of  Fifco  als'  Strode  v. 

Holt. 

33.  In  a  prohibition  the  cafe  was,  a  prebendary^  utho  had  a  pe*  Raym.  St« 
(uliar  jurifdi^ion^  made  a  leafe  for  years  pf  his  prebend,  with  all  ^^^^^^* 
profits^  commodities  and  advantages  thereunto  belonging.    The  s.  c.  and 
qucftion  was,  'whether  the  eccleliaftical  jurifdiftion  pafled  to  the  the  Court 
leffee,  fo  as  he  could  make  a  commijfary  to  hold  courts  f  The  court  jl!''''!;^' ^'^^ 

,'..,,    ^  .J  i     .  r       •    .  1  1  •      •  the  Court 

was  divided,  two  judges  bemg  or  opinion,  that  the  appointing  a  being  divid. 

commiflary  was  annexed  to  the  fpiritual  perfon,  and  not  to  the  ed  noprohi, 

lay-body  of  the  prebend;  and  two  of  anotht;r  opinion;  therefore  ^^^'jJ^j^J'j 

(hey  ordered,  that  the  plaintiiF  (hould  declare  on  his  fuggeftion,  oriered'thag 

and  that  the  defendant  ihould  demur  to  it,  that  it  might  come  all  things 

judicially    before    the     court.      Ley.    125.    Hill.    15    &    i^  &;«"««;. 

Car.  a.  C.  B.  bherrock  v.  Boucher.  tion  tin  far, 

ther  confi- 
4endoiu    But  afterwards  Hide  Cb«  J.  did  that  the  right  of  ofiice  did  comc  in  ^ueftioD|  m^d  upon 
|hat  a  prohibition  was  granted* 

34.  A  prebendary  or  churchman  iy  13  EUz,  cap.  10.  ca)inot 
now  make  a  leafe  of  the  poffiflions  of  his  prebend  without  deed, 
Vaugh.  197.  Hill.  I9  Sc  20  Car.  2,  C.  B.  in  Cafe  of  Plolden  v. 
Smallbrook. 

35.  If  a  bi(hop  makes  a  leafe  for  years,  and  the  leffee  furrenders^ 
iind  the  bifliop  keeps  the  land  in  his  hand^as  long  as  the  leafe 
has  exiftence,  the  fucceflbr  notwithftanding  may  demife  the  land,^ 
bccaufe  the  leafe  hath  exiftence  to  fome  purpoic  ;  per  Twifden  J, 
Raym.  167^  Hill.  19&  20  Car.  z.  B.  R.  in  C^tfe  of  Femble  v« 
Sterne^ 


Scqucftra-  jg.  If  tihe  UmporaUites  are  ao  years  In  the  King's  hands^  d)^ 
Scrthc**^  does  not  hinder  the  dcmife  \  per  Morcton  J.  Raym.  i&6.  Hill| 
demife;  but  IQ  &  20  Car.  2.  £.  R. ' 

if  It  be  m 

the  King's  hands  *it*s  a  great  doubt,  and  this  ftatute  being  an  enabling  law  impliet  a  ftrong  negativt 
that  it  (hall  not  beotRerwife,  being  an  introdudtive  law;  per  Windham  J,  ibid.  PerTinfden 

J.  according  to  Moreton  J.  Ibid;  1^7.  cites  Cox  bjfliop  of  £ly's  Cafe. 

J-cT.  %i%.  jy.  In  a  fpecial  verdift  in  ejcfSment  the  cafe  was,  the  land!  , 
^e  Comrt^  in  queftion  were  parcel  of  the  inheritance  of  the  arcbbifhops  ojF 
divided,  York  ;  that  a  leaje  was  made  thereof  in  16^4,  referuing  the  an- 
Keeling  and  cientrent;^  that  anno  1630,  the  lejfee  furrendered  it  to  arcbbifiiof 
heT/dw  Harfenett ;  ^and  that  everfince  it  was  kept  by  him  and  the  fuccteding 
Icafe  good,  archbijhops  in  demefncy  tilt  the  year  1660,  and  then  Fruyn  tfr^A- 
C  307  ]  bijhop  of  YorJ^  made  o  leafe  of  it  for  2i  years  to  the  plaiptiiF ;  and 
l)ut  Wind-  the  queftion  was,  whether  this  was  a  good  leafe  within  the  fta- 
M^cton  c  t^te  3  H.  8.  by  which  bifliops  have  power  to  make  Icafes  for  21 
contra.  But,  ycars  of  fuch  things  which  have  for  the  greater  part  of  20  years 
afjerwards  Jaft  paft,  before  the  making  thereof,  been  commonly  demifedi 
bli^g^dMdi  ^^^  *"  ^^'^  ^^^^  ^^  l^nAs  had  not  been  demifed  for  30  years  laft 
Keeling  and  paft  before  the  making  of  this  leafe  ?  Two  judges  were  of  opi- 
Twifdcn  jiion,  that  this  leafe  was  not  good,  but  may  be  avoided  by  the 
for  judg."  fucfcflbr,  becaufe  the  ftatute  being  an  enabling  law,  ought  ftriflly 
tntntforthe  to  be  purfued ;  all  enabling  laws  imply  a  negative,  that  it  ihall 
plaintiff  that  be  fo  and  no  otherwife ;  two  judges  of  another  opinion,  (viz.)  that 
wa^sgKxU  *be  meaning  of  this  ftatute  was  to  reftrain  bifliops  from  making 
(the  reco*rd  leafes  of  their  ancient  palaces  and  demefne  lands  which  were 
not  being  never  demifed  before,  and  that  it  did  not  extend  to  fuch  lands 
fmo  Se  ex-  which  had  been  demifed,  and  had  gained  an  accuftomed  rent;  for  if 
^hequer-  it  fliould  be  conftrucd  literally,  thefe  inconveniences  might  hap- 
chamberM  pgn,  ^ha^  if  a  bifhop  fliouId  keep  the  lands  in  his  hands  for  ih^ 
rd*\nd  di-"  fp^ce  of  1 1  years,  he  can  never  make  a  good  leafe  of  them  af- 
reaed)  nifi;  terwards  for  21  years  ;  fo  if  he  flioulJ  be  diffeifed,  and  kept  out  of 
but  after-  poffeilion  for  1 1  years,  he  would  be  in  the  fame  cafe ;  no  judg« 
ccptio "'  roent  was  given ;  but  th^  caufe  was  adjourned,  ct  fic  peodet* 
were  taken  Nelf.  AbV.  1094,  1095  pi.  x6.  ci^cs  R?iym.  i66,  [19  &  29  Car* 
tothc  plead-  2.  B.  R.]  Pemble  v.  Sterne. 

ings,  where-  .         •       . 

upon jude-  «j„- 

mentwasftayed.— Sid.  316.pl.  3.  S.  C.  the  court  feemed  [to  think]  that  the  leafe  wai good,  iiia flat 

it  is  very  hard  to  tic  this  up  to  the  words  of  the  ftatute  where  the  intent  is  purfaed*  which  is  only  t» 

prel'crve  the  ancient  rcrenuc ;  fed  adjornatur.- Ibid.  416.  pi.  it.S.  C.  and  judgment  ocdcitl 

accordingly  to  be  entered  for  the  plaintiff,  but  on  other  exception  taken,  adjomatur. 

Vent.  244.       38.  Leafe  for  years  by  parfon  confirmed  by  bijiiop  &c*  docs  no^ 
&'^^  \  C    ^^t^riXii*^^  ^y  death  of  the  parfon,  as  it  does  for  his  non-refi 
kcidTccordl  dence.    2  Lev.  6i.   Trin.  24  Car.  2.  B.  R.  Baily  ▼•  Noonday 
iKgiy  by  all  als*  Murrin, 

the  jufficcsi 

;  See  Refidence  (B)  pi.  x.  in  the  Notes, 

.        ■  •        ■ 

39.  Bifhop  grants  the ^efvardjhip  of  a  nianor  to  J^  S.fir  Ttfii 
and  lays  not  for  whofe  life,  it  (J^all  be  for  life  of  the  grantee.  Cro, 
C.  16.  pi.  8,  Micb.  1  Car,  C.  B.  Cook  v.  Younger. 
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40.  The  chapter  efthi  coUegiate  church  vf  S.  vn&fitfei  of  the 
fidvewfon  of  H.  in  grofi^  in  the  right  of  their  church,  and  pre-  5  q  '^^ 
fenced  one,  and  then  granted  the  next  avoidance  to  K.  from  whom  agreed  tlufi 
by  mcfne  aiBsnments  it  came  to  B.  who  after  the  death  of  E.  «*»«  ft«tn» 
prefented  the  defendant ;  it  was  argued  that  the  words  Deans  and  ,j^  ^  ^ 
Chapters  in  the  ftatute  13  Eliz.  cap.  10.  might  be  taken  feve-  general  ]aw» 
rally ;  for  ofthu  chapter  there  is  no  dean ;  that  if  they  were  to  be  wa  *^»t^ 
taken  jointly,  then  a  dean  alone  could  not  he  within  this  law,  in  j^^  wid- 
lefped  of  thofe  pofTeilions  which  he  holds  in  right  of  his  deanery ;  ancewaaooc 
and  as  to  the  grant  of  the  next  avoidance  it  was  infifted  that  the  V^  i}^ 
fatute  rcftrains  all  gifts,  grants  &c.  other  than  fuch  upon  which  by*thofcw£ 
the  old  rent  &c.  and  that  the  grant  was  void  ab  initio,  or  elfe  it  were  not 
muft  be  good  for  ever ;  for  here  is  no  dean,  after  whofe  death  it  *»««*  of  the 
may  becpme  void ;  and  to  this  the  court  agreed,  and  gave  judg-  ^2*U*muft 
pent  for  the  plaintiff.  Mod.  204.  pi.  35.  T  rin.  27  Car.  2.  C.  B.  beToid  im- 
Southwell  (Chapter  &c.)  v.  Lincoln  (bifliop)  and' J.  S.  "^fT^JT 

and  judgment  waf  given  accordingly. 

41.  Two  manors  were  ufually  let  for  67  /.  a  year y  the  hijhop  Uts  [   308   ] 
f«^  of  them  for  21  yG2LXSy  referving  the  old  rent.     The  ftatute  i  **<*^-*°3- 
Eliz.  Cap.  19.  fays  that  all  leafes  fliall  be  void  on  which  the  old  J^jJJ' ^    * 
accuftomed  rent  is  not  referved.     North.  Windham  and  At-  accordingly 
kins  held  the  leafe  good.     2  Mod.  57.  Tn|if  27  Car.  2.  C.  B.  inC.  B.an4 
Threadncedle  V.  Lynam.    '  ^^^ 

cd  upon  a 

?rit  of  error  in  B.  R.— — Freem.  Rep.  92.  S,  C.  argued. ^IWd.  119.  pi-  139.  5.  C, 

argned,  etadjomatur. Ibid.  165.  pi.  iSi.  S.  C.  argued,  and  the  court  feemed  to  incline  that 

the  leafe  was  good;  fed  advifare  volunt. Ibid.  179.  pi.    I9r.  S.  C.  argued  by  the  judges  | 

and  judgment  that    the   leafe  was    good. But  in    all  thefc  rcfpeds  it  appears  that   in 

VanghanjCh.  ].  his  time  he  and  Ellis  held  the  leafe  not  good  ;  but  he  dying,  and  North  being  made 
Ch.  J.  judgment  was  given  that  it  was  good,  Ellis  diflentiente.     See  the  ailment  of  Vaughan  ia 

fntm.  Rep.  183  to  187 Pollexf.   176.  S.  C.  being  Pollexfen's  fecond  argument  provided 

fcr  the  plaintiff  in  error ;  but  he  fays  that  Hale  Ch.  J.  was  foftrong  againft  the  plaintiff  that  he  woul4 
qpt  admit  of  a  fecond  argument ;  but  towards  the  end  of  the  termi  when  he  intended  to  rcfig;% 
j|ffinacd  the  jud^ent. 

4.2.  A  bifliop  may  grant  offices  for  one,  two,  or  three  lives,  if 
he  had  power  fp  to  do  before  the  ftatute  i  EY\%*  capt  19.  but 
othcrwife  he  cannot  2  Lev.  136.  Trin.  37  Car.  2,  B.  R.  Rid- 
ley v.  Pownell. 

43.  I  W,  &  M,  cap.  \b,  f  3.  makes  good  a  leafe  made  by  a 
Simoniack  for  a  good  and  valuable'  confideration  to  any  perfon  not 
privy  to  or  having  notice  of  the  Simony, 

The  tSeSt  of  non-refidence  as  to  leafes  by  clergymen,  fee  tit. 
|lcfidencc  (B).  . 

See  tit.  Confirntfttfon* 
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(R.  a.  7)    Leafcfi,    B7  Parfon  &c. 
Good  or  not  in  refped  of  the  Rent,  Refervations  &€» 

If^^*  I.  32  H.  8.  cap.  28^17 N ACTS,  that  upon  every fucb  Uafetbert 


I 


appears 
«•  ifeas  been 


/   2. 


be  referved  fo  much  yedrly  rent  as  bos 


aid)  that  been  ufuatty  paid  for  the  lands  fo  /etj  within  twenty  years  next  before 
bTdcmife"  A^^  Uafemade^  and  the  reverjionerf  of  the  manors^  landf  Vc.  Jiletj 
Vy  aothacity  (after  the  death  offuch  leffor  or  his  fu(ceffors)  m^  have  fuch  remedy 
id  Ibis  ia,  againjifuch  leffee^  his  executor  and  ajignSy  as  fuch  Uffyr  might  have 

rent  may  be 

lawfully  referved.  S(i!y»  That  iiirhere  not  onlj  a  rent  wai  formerly  referred*  but  tUofs  not  is- 
fHiaU  as  kerioUt  or  any  tine  or  otl|er  profit,  it  or  upon  the  d^afh  of  the  farmer*  yet  if  the  yurty  Tta| 
Ik  referred  upon  a  Icafe  made  by  (be  force  of  this  ftatute,  it  fuffices  by  tbp  ezpreft  words  of  the 

•a; 

.  ^dly*  If  he  rcferre  nsore  thm  th»  accuftomable  renty  it  is  good  alfo  by  the  exprefs  letter  of  tbt 
aft  ;  but  if  20  acres  of  lands  have  been  accutlomably  lettent  a^id  a  leafe  is  made  of  thoft  so,  a&d  of 
one  acre  which  was  not  aecuilomably  letten,  refendng  the  accuftomable  yearly  rent,  and  fo  mscb 
sioie  as  exceeds  the  value  of  the  other  acre,  this  leafe  is  not  warranted  by  the  ad,  for  that  the  accitfo- 
Viable  rent  is  not  referred,  feeing  part  was  not  ;icctxllomably  letten,  and  the  rent  iffties  out  of  tht 
^ole. 

4tfaly,  If  tenant  in  tail  let  part  of  the  land  accnfbmably  letten,  and  referve  a  rent  pro  ratat  of 
IDOre,  this  is  good,  for  that  is  In  fubftance  the  accuftomable  rent. 

5thly,  If  two  coparceners  be  tenants  in  tail  of  20  acres,  ev^ry  one  of  equal  ralue ,  and  accoADmably 
|etcci\,  and  they  make  partition,  fo  as  each  have  lo  acres,  they  may  nuke  leafcs  of  cbeir  feteral 
parts,  each  of  them  referving  the  half  of  the  accuftoiiiable  rent. 

6th1y,  If  the  accuftomable  rent  had  been  payable  at  4  days,  or  feafts  of  the  year,  yet  if  it  be  ra- 
krved  yeaily  payable  at  ope  feaft|  \%  \%  fufficient  i  f^r  ^e  words  of  the  i^Mute  are  **  referved  yearlj.*^ 
Co.  Litt.  44.  b, 

r  3^9  ]  3"  -^^cii(^  of  York  made  ^  leafe  for  years^  which  was  r«f 
Mo.  5V  P**  firmed  by  the  dean  and  chapter  rendering  rent  to  himandhisfuccefirs^ 
Uifc.^s?c!  P*'<^^^^  '^^^  in  the  time  of  vacation  the  rentfiyouldbe  paid  to  the 
Wldthatthe  chapter  of  York^  let  in  jmrefuo  fr^rio durante  quolibet  tempore tah 
condition  vacationis ;  this  was  held  a  void  provifo.  And.  o.  pi.  IQ.  P9£^* 
Tnt^ir    4  Eli*.  Anon. 


-DaL  53.  pi.  J»« 


void.——  ^ 

D.  121.  b.  pi.  20.  S.  C.  and  the  refefyXtloD  fothe  chapter  held  not  good. 

S.  C.  argued  by  the  judges,  and  judgment  accordingly. ^Bendl.  129.  pi.  i<)\,  S.  C.     Tbiti 

f  void  provifo,  becaufe  the  rent  is  not  referved  to  the  chapter,  and  is  alfo  contrary  to  the  refervaO«H 
and  likewife  becaufe  this  rent  cannot  be  paid  to  the  chapter,  that  being  no  body  withoat  a  head,  via. 
|he  d?an,  and  this  provifo  is  no  condition,  but  a  limitation  or  demonftration,  and  it  cannot  take^raai 
|he  Queen  her  title  to  the  faid  rent  in  the  time  of  vacation  of  the  faid  archbiibo^ick ;  and  judgotfot 
yas given  accordingly.        .1   S,  (^.  citcd4Le«7|, 

.  4.  Rent  referved  payable  yearly  infieai  ef  quarterly^  the  lan» 

is  within  the  letter  though  not  within  the  intent  of  the  ftatute,  fo  if 

made  payable  off  the  land.     Per  Clench  J,  4  Lc.  78,  pi,  166. 28 

Eliz.  C.  B.  ,  . 

4  Rep.  37.       5-  Dean  and  chapter  made  a  leafe  of  lands  to  J,  S.  for  the  lives 

The  dean      of  thfcc  Other s,  referving  the  ancient  rent  half-yearly  where  it  vfeit^ 

tf tvorwf!*^  A<w/  been  referved  quarterly^  adjudged  that  this  is  not  void  by  die 

fcr'i  Cafcl    ftatutc  13  £li^«  cap,  ^Q,    ^d  tliough  th^  ^wat  rent  was 


nfiudly  made  payable  quarterly,  and  by  this  leafe  it  vas  to  be  paid  s»  c.  and 
jddIj  half-yearly^  yet  it  was  held  well  enough  ;  for  it  is  for  the  «^^«^*rt 
fucceffor's  benefit,  and  there  is  no  imfjairing  of  the  rent ;  and  a  ^  .^J^^^jy 
^  leafe  to  J.  S.  for  the  lives  of  three  others,  or  to  three  for  their  reftnred* 
•  three  lives  is  all  one  within  the  intent  of  the  ftatute.     Cro.  J.  J^^/^jJ 
76*  pl<  6.  Trin.  3  Jac.  B.  R.  Baugh  v.  Ha§pes.  ^j  ^$^  ^ 

that  voai, 
tfo  10  there  is  a  dlvo^ty  between  this  cafa  and  diat  of  the  L4-  Mountjoy )  £br  there  the  «ro(4  ^p 
Qually  wi|  waoting,  the  which  explains  ch^ioteDtioiu  of  the  makers  of  the  ftatute  of  i|  Elis. 

6.  If  a  prebendary  leafes  a  park  exapting  the  dctr^  and  after 
that  leafe  is  ended  m  leafes  the  park  without  excepting  the  deer, 
this  (hall  not  avoid  the.  leafe,  Arg.  3  Bulft.  291.  cites  11  Rep. 
46.  [Mich.  12  Jac]  in  Lifqrd's  Cafe. 

7.  A  prebendary  made  a  Uafi  of  lands  parcel  of  bis  preben*  Cio.  J.45t, 
izij^with  an  exertion  ofoahyajh^  &c.  and  this  leafe  was  con-  jj'jt^^' 
firmed ,  afterwards  this  prebendary  made  ajecond  leafe  without  any  cordingiy.^ 
fkcb  exceptt$n  in  it,  this  fecond  'leafe  was  held  void  upon  the  S«  C.  cited 
flatute  13  Eliz.  cap.  10.  becaufe  of  the  want  of  thq  exception,  f!!^^^'^ 
3  Bulft.  290.  Pafch.  15  Jac.  Smith  v.  Bowles.  oosoutof  a 

former  Icalf 
more  large  than  out  of  a  new  leafe  vitiate  the  sew.  Hardr.  it^.  pi.  6.  Pafch.  15  Car.  z,  • 

]>7.  74.  S.  P.  per  HuttoB  j.  Arg.  in  Cafe  of  the  Biihop  of  Chicheftcr  v.  Freeiaod.-^-— ^And  cites 
the  Cafe  af  Smith  v.  BowI^».  H  Jac.  Cro.  J.  45S.  and  wai  for  not  excepting  crab«tr«es.— —  3  Bulft, 

190.  S.  C.-j For  it  is  nat  the  ancient  reo^  w^^re  norf  is  kifed  than  was  before,    Cra*  J.  459* 

fi.  5.  Hill.  15  J^.  B.  R.  Smith  v.  Bgle, 

8.  Fee  payable  twice  a  year  wherf  it  ufcd  to  be  granted  pay-  Ley  7a.  pet 
able  only  once  a  year,  yet  good,  Cro,  C.  16.  pK  8.  Mich.  \  Valvertonf, 
Car.  C.  B.  Cook  v.  Younger. 

9.  Biihop  grants  a  leafe  for  three  lives,  vi^.  to  A.  for  life,  rr- 
jnainder  to  B.  for  life^  remainder  to  C.  for  life,  it  is  not  good. 
Cro.  C.  94f  pi.  21.  Mich.  3  Car,  C.  B.  Owen  v.  App-Rees, 

10.  The  fl^f/  •fregifter  of  the  bp.  of  R.  wa^  ufually  granted 
befoie  the  ftatute  i  Eliz.  in  reverfion.  It  may  ft  ill  be  granted 
in  reverfion  with  the  confirmation  of  the  dean  and  chapter ;  and 
}fi\iQ)ip2LiiX.\it  made  with  a  robe  of  135.  /^d.where  the  ufual  grants  [  310  ][ 
wereofa  robe^  or  i^s.^d.  this  does  not  vitiate  the  grant  of  the 
office,  but  ftiall  be  void  only  for  the  fee  after  the  death  of  the 
pntee.  Jo.  31  ].  pi.  24.  Mich.  8  Car.  B.  R.  Young  v. 
otowcll. 

11.  Anno  ;3  Car.  a.  the  petty  canons  of  St  Paul's  made  a  S.  C.  aiteA 
Icifc  to  the  plaintjfi^  and  his  wife  of  the  redory  of  St.  Gregpry*s  j^  "  chw' 
for  21  years,  rendering  40/.  per  ann.  and  the  plaintiff  covenanted  fcep.  ,  jj^* 

^rthir  to  pay  yearly  a  couple  of  capons j  orbs,  Sd.  in  money  5  and  nz.mCaf* 
It  appeared  that  forraer  leafes  had  been  made  of  this  rcftory,  re»  ^^J^U' 

f     '       i-rr-  •'  t   ^        f    .  /    ^  •      t     I  /I   I         \t^  ^  Ld.Mohun, 

jtrvmg  different  rents  under  40  /.  per  ann,  but  tn  the  laft  leaje^  that  „  ^  cafe  of 
"Was  made  before  the  leafe  now  in  que/Hon^  there  was  40/.  per  ann.  rent  undoubted 
fefcrved  and  a  couple  of  capom^  and  that  the  exceptions  out  of  the  *"^^LYj.h 

{thcrleafeswcremore  large  than  out  of  this  leafe  5  HaleCh.  i^aron  nevcrcanb* 
dd^  th^t  th^  fta^te  3^  &•  9*  cap.  2S.  is  a  pattero  for  expound-  (UkcD,  bi4 

'  ^     '  '      '        *       '  ing 


3to  *  €)!ate. 

cite*  it  \j  ing  that  of  13  Eliz.  cap.  10.  but  that  the  accuftomedrent  mentmti 
wtrnvT  ''^  ^'^  theftatute  ought  U  he  underjiood  of  the  rent  referved  upon  the  lafi 
Aowd!^  ieafe  and  not  upon  the  fiiA  5  for  that  rent,  having  been  altered 
The  run-  fmcc,  cannot  be  called  this^accuftomed  rent ;  and  in  the  former  ^  1 
ning  of  a  j^r^  ^^^  f fl*«7»j  Were  referved^  and  fo  part  of  the  rent ;  hut  here  the 
fcrved  tt  a  lejfee  only  covenanted^  pay  them,  but  that  covenant  will  not  bind 
former  icafc  the  wife  if  flie  furvive  her  hufband.  Hardr.  325.  Pafch.  15  Car, 
**  omitted  ^   j^  Scacc.     Morrls  v.  Antrobus. 

in  an  atter 

leafe,  but  it 

was  argued  that  this  was  referved  to  the  former  Icflbr  only,  and  his  affigns,  out  of  the  land  of  tbeieficr  t» 

whom  die  leafe  was  firft  made,  only  that  this  leafe  was  expired  ;  apd  thauhcfucccffor  cannot  rcfore 

pafture  out  of  the  land  Of  the  firft  lefTce,  and  that  fuch  refervation  is  TGidtOntthatotherwifeperchaoct 

it  is  if  the  refcrvatioq  js  gcnpral,  ai)d  to  this  the  court  agreed.    F^m.  104*  iq6.  T^l^    ^7  J*^ 

B.  R>    £nfdea  v.  DcQnis. 

jIct.  6r.  X2.  In  a  fpccial  verdiSin  ejeSment  the  cafe  was,  a  vicar  made 
Jhi^^da  ^  leafe^  rendering  rent  during  the  term^  and  payable  at  the  ujualfeafiiy 
5.  C.  &  or  within  \o  days  after ^\k\{\z\\.  leafe  was  confirmed  by  the  arch- 
S.  P.  agreed  bifhop,  patron  of  the  vicarage,  and  by  the  dean  and  chapter  of 
IwI'iMftbc!  Canterbury;  the  queftion  was,  whether  this  leafe  ftiould  bind 
ing  for  the  the  fucceflbr  ?  It  was  objefled  that  it  was  void,  becaufe  the  rent 
Ibcccffor's  was  r^ferved  on  the  ufual  feafts,  or  within  10  days  after,  fo  that 
ifthe'^cdc-  ^^  ^^'""^  ending  at  Michaelmas  would  be  expired  before  the  laft 
ceffor  dies  payment  was  due,  for  that  was  not  till  10  days  after;  but  adjudged, 
within  ihc  that  bccaufe  the  refervation  of  rent  was  during  the  tferm,  thq 
tKlb^m.  Icflee  fhall  not  have  10  days  after  Michaelmas  in  the  laft  year, 
ii.  4  Baiiy  Vent.  244.  Trin.  25  Car.  »•  B,  R.  Bailv  v,  Murin. 

▼.  Man. 

ff.  <C.  U  S.  p.  held  accordingly. 

13.  If  a  dean  and  chapter  have  once  increafed  their  rent  diey 
•  can  never  go  back,  becaufe  the  ftatute  reftrains  it.     Per  Holt 
Ch.  J.  2  Vern.  543.  pi.  485.  Pafch.  1706.  in  Cafe  of  Orby  v. 
Ld.  Mohun. 
h^^tiTt        I4»  a  bifhop  made  a  leafe  of  two  mafiors^  whereas  the  former 
TMs  coJid'  ^^^^  were  of  thofe  two  and  a  third,  excepting  the  third  refcrving 
npt  be  help,  the  ancient  and  accujiomed  renty  but  not  fpecifying  any  }  the  rent 
cd  by  ap-      at  which  the  third  ufed  to  be  let  was  32 1.  per  ann.  This  is  a 
'^wmTv?^   void  leafe,  not  only  as  •  Cro.  Car.  94.  reports  it,  becaufe  no  rent 
Thomas       is  fliewn  in  certain,  but  becaufe  (as  Vaughan  Ch.  J.  3  Keb.  380, 
/fp.Rccs.    in  Cafe  of  Ihreadneedle  v.  Lynas  mentions)  thircc  manors 
were  ufually  let,  and  now  the  leafe  was  but  of  two.     Per  Trevor 
Ch.  J.  who  faid  that  taking  both  thefe  reafons  together,  upon 
both  which  he  thinks  the  judgment  was  given,  and  not  upon  ooe 
^I()gb^  ^^^  '^^^^  ^^s  certainly  void,  becaufe  there  never  was  any  ^ 
ancient  rent  for  two,  but  for  three  manors,  but  if  32 1.  per  aim. 
bad  been  referved  for  the  two  upon  this  leafe,  it  had  been  un- 
doubtedly good.     3  Ch.  Rep,  IQ9.  in  Cafe  oif  Orby  r,  Ld, 
fjcibun. 


(Fi4<Q 


(R.  a.  8)    By  Parfon  ike. 
f  Commencements    Coafturrent  Leafes. 

I.  )8  EUz,  cap.    j4  ^  ^  Uafei  made  by  arty  dean  and  chatter^ 
li.yi  2.  parfony  vicar  ^c.  when  another  leaje  for 

years  is  in  beings  not  being  expired^  fur  rendered,  or  ended,  within 
three  years  next  after  the  making  effueh  new  leafe^  Jhall  be  void^ 

S.  3.  jfli  bonds  and  covenants  for  renewing^  or  making   of 
any  liofej  contrary  hereunto^  or  to  the  13  Eliz.  xo.fhall  be  void. 

2.  K.  G.  archbifhop  of  York,  made  a  leafe^r  21  years  &c.  ^^\^* 
to  F.  the  piaintiff,  dated  6  Nov.  18  Eiiz.  habendum  a  datuin-  s.'  c.  a*d« 
Jenturaj  which  leafe  was  confirmed  by  the  dean  and  chapter,  there  judged.-- 
being  four  years  of  an  old  leafe  for  40  years  unexpired.     After-  Le^i^g'*}^ 
wards  E.  G.  was  removed  to  Canterbury,  and  then  S.  elefted  pi.  20c."— 
bifliop  of  York.     The  firft  term  ended,  and  the  fecond  leflee  Afterthe  re- 
entered.    S.  made  a  leafe  to  C.  who  entered  and  ejeded  F.  pl,",^'^^^^ 
Adjudged  that  the  leafe  to  F.  was  good  by ^€2{on  of  the  confirma^  Collins'i 
tiony  though  without  that  it  would  not  be  good ;  and  held  that  CAsE,ther» 
the  faid  leafe  being  to  commence  immediately  in  ejioppely  but  not  in  in^  fii^  ucatLd 
tere/lj  was  not  void  by  the  fiatute  i  Eliz.  neither  within  the  letter^  concurrent 
nor  within  the  intent  of  the  fiatute^  becaufe  it  is  not  prejudicial  to  l«*f«»  ^ 
(he  fuccejfory  and  the  ftatute  is  fatisfied  in  the  intent  if  it  be  not  a  /i^^*^^ 
longer  cftate  againft  the  fuccefFor  than  21  years,  or  three  lives,  to  make 
and  though  the  leafe  would  not  be  good  by  the  ftatute  32  H.  8.  concurrent 
againft  the  fucceffor  becaufe  there  was  another  leafe  in  being,  {hrte*iitM 

Jet  it  is  not  void  by  the  i  Eliz.  but  capable  of  confirmation,  and  but  this  wit 
y  its  having  the  confirmation  fliall  bind  the  fucceflbr.  Mo.  107.  adjudged 
pi.  251.  Trin.  21  Eliz.  in  Cam.  Scacc.  Fox.  v.  Collier.  IeL^mITr'* 

Case,   5 

itcf.  1.  but  to  him  It  the  fame  realbn  in  both  Cafes  ;  per  HattonJ.  Arg.  Ley.  7S.  Pafch.  i  Car. 
IB  Cafe  of  Chefter  Btfliop  ▼.  Freeman. 

3.  Biftiop  makes  a  leafe  for  years  and  dies  ;  his  fucceflbr  makes  Mo.  153. 

a  leafe  for  three  lives,  (the  leafe  for  years  not  ended)  the  leafe  for  P*-4°^-  ^^- 
three  aves  is  void,  but  judgment  was  given  agamft  the  bilhop  Gcale,s.c. 
becaufe  he  did  not  plead  the  ftatute  i  Eliz.  which  is  a  private  *  s.  P.  hcU 
aa.    5  Rep.  2.  b.  Trin.  30  Eliz.  B.  R.  Elmer  v.  Page.  "f  ..cc^ird?" 

ingly. 

te.  59.  pi.  77.   Bunny  v.  Wright  S.  C.  argued  but  nothing  faid  by  the  court. S.  C.  cited  by 

Coke  Gh.  |.  as  refolted.  2  Erowol.  164.  . 

4.  Dean  and  chapter  leafe  a  houfe  for  ten  years  to  B.  and  then  ^-  c.  cited 
leafe  it  for  forty  years  to  C*  it  is  void  by  13  El.  io.  and  not  i^|*  q^' 
warranted  by  14  EKz.  12.  For  this  is  a  leafe  in  reverfton.  Cro.  cited  Vent. 
E.  564*  pi.  52.  Pafch.  39  Eliz.  C.  B.  Hunt  v.  Singleton.  »  46.Trin. 

zc  v«ar.  Sv. 
B,  R.  and  fays  thelikt  wasrefolved  in  C.  B.  14  Car.  2.  in  the  Cafe  of  Wy  n  t.  WtLd,  of  a  leafe 
of  the  dean  and  chapter  of  Weftminiler)  and  there  die  court  denied  the  opinion  in  Thompfon  and 

Trafford'sCafc,  Poph.  9. Cart.  15.  Mich.  16  Car.  1.  C.  B.  Bridgman  Ch.  J.  faid,  that  thisCaf« 

«f  Popham  is  clearly  contrary  to  law,  and  thinks  Ld.  Popham  was  wronged. in  it;  that  as  for  Hont 
AB«SiN«LtTOii'i  Cais»  thtrc  hubeca  •ndtslvours  to  evadt  it,  but  he  thinks  it  impolliblef  and 

that 


Ifttt  he  Kts  tke  #eeord.«^-^$.  C.  of  Hust  ▼.  SbfltftM  cited  Mod.  io^,  Trii.  ±J  Czr.  i.  lai  £^ 


ki  w  r»id,  that  he  thought  it «  hard  cafo  coofidcriaf  that  tht  dean  and  chaptor  were  ail  perroni  OfMtt 
ana  that  a  grant  ihould  bold  ia  force  fo  long  at  the  dean  K?ed,  and  determine  then.  EUis  Dudt  tbtia 
]Floyd  AVa  On  lOoiY'iCAtx  reported  in  Jonet,  it  vat  mad^  a  pointy  and  that  Joocs  in  hisais»< 


ment  denied  the  Cafe  of  Hunt  y.  Singietoni  and^id  that  he  and  Sir  Rowland  Wainfcot  rcpart- 

[^   ^    -n  ed  it,  and  that  nothing  wat  fiiid  of  mat  point ;  bot  that  IA  Coke  followed  the  report 
^  *   ^  bi  Sarjeant  Bridgman*  who  waa  J  or  4  yean  their  ^ihe*  and  that  he  aiftook  tiie  ik. 


5*  Cmeurnnt  Uafa  made  hy  bijh^s  at  tlilk  day  are  good  if  con- 
firmed by  dean  and  chapter }  for  no  ftatute  alters  the  32  H.  8« 
as  to  that ;  per  Tirrel  J.  and  on  this  ground  ftands  the  difference 
between  conturrent  leafes  made  by  bifliops,  and  by  dean  and 
chapter.    Cart.    12.  Mi.ch.    16  Car.  2«    C.  B.    in  Dean  of 
Weftminfter's  Cafe. 
^idtoham      6.  A  leafe  made  by  a  parfon,  11  Sept^  to  commence /?/ J£- 
^»dted*  ll"  ^^''*'^^  ^'^^  ^s  a  leafe  in  reveriion»  and  void,  t  Lev.  6a.  Trio. 
36/ in  Cafe  H  Car.  2.  B.  R.  ♦  Baily  v.  Munday. 

•f  Lepurv. 

Wroth.-— *Co.  Lltt.  45.  a.  iii  thattt  mu^-begin  firom  the  Aaking,  aad  not  from  the  daj  of  dttf 

making.— *-Di  a46.pl.  Cq.  Marg.  cites  Co.  Lttt.  45.  a. 

*  Vent.  444.  S.  C.  ft  S.  P.  held  accordingly  per  tot.  cur.  axtd  not  warranted  by  the  i^atate  14 
Blia.— — •;  Kab.  44.  pi.  2Z.  Baily  ▼.  Munmu  S.  C  aiguod)  fed adjornatur.— -Ibid.  I07.  pL  15. 
S.  C.  arguedy  fed  adjornatur^— -^Ibld.  193^;  41-  Baily  v.  Man,  S.  C»  adjudged  accordingly. 

Tent.  a4ft.        ^.  Bj^  Halc  Ch.  J.  a  iJicar  may  make  a  concurrent  leafe^  the 

fiaieCfc^  I   prior  leafe  being  to  determine  within  three  years,  to  which  th# 

HS.  C       others  faid '  nothing,  Twifdcn  only  feeming  to  difagrce  toit- 

2  Lev.  62*  Trin*  24  Car.  2.  B.  R.  in  Cafe  of  Bayley  v.  Moo* 

day. 

8.  Th^  ftatute  i8  Eli«.  which  allows  a  concurrent  leafe,  fo 
that  there  be  not  above  three  years  of  a  fofmer  leafe  in  being,  ex« 
ien^s  only  to  the  iySW%.  for  it  is  recited  therein,  and  makes  no 
alteration  of  the  ftatute  14  £liz.  and  this  was  the  opinion  of  Ho- 
bart  in  Crane  and  Taylour's  Cafe,  fo.  269.  and  it  has  been 
often  held  that  it  extends  not  to  the  ftatute  i  Eliz.  concerning 
Kftops,  and  two  of  the  judges  feemed  to  be  of  that  opinion,  (ani 
Twifden  ftrongly.)  But  of  this  Hale  doubted  and  rather  con- 
ceived the  contrary,  viz.  that  if  the  leafe  had  been  to  commence 
prefcntly,  it  had  been  good  and  a  concurrent  leafe,  becaufe  Acre 
was  lefs  than  three  years  in  being  of  the  former  leafe,  and  riut 
the  ftatute  18  Eliz.  qualifies  leafes  made  upon  the  14  Eliz.  as  well 
as  thofe  made  on  the  13  Eliz.  becaufe  the  14  Eliz.  does  not  re- 
peal the  13  Eliz.  but  is  a  kind  of  an  appendix  to  it,  and  enlarges 
it  as  to  houfes  in  market  towns ;  and  therefore  the  18  Eliz.  re- 
citing the  1 3  Eliz.  doth  by  confequence  recite  the  14  Eliz.  alftv 
and  there  isfuch  a  ccnw^hn  between  attthejiatutes  cincerning  theft 
leafes  by  ecckfiaftical  perfons^  that  they  iave  been  taken  into  the  cm^ 
Jlru£fion  of  one  another  \  and  that  the  Cafe  of  Crane  v.  Taylor  if 
concerning  covenants  only.  Vent.  246.  Trin.  25  Car.  2»  B.  R» 
in  Cafe  of  Baily  v.  Murin. 
14,  Raym.  9.  A  prebendary  made  a  leafe  &c.  for  life  habendum  a  datwt 
f%  'Jl     the  queftion  was,  whether  this  Ihould  bind  his  fucceflbr  ?  and  ic 

LtW  fc^   was  Infiftcd,  that  it  flwuld  wt,  becauft  by  *c  ftatute  13  *!«• 
^^      *  ^  cap*  1^ 


up.  16.  iiiots  teafeft  by  ccckfiafKcal  perlbns  are  oidy good  tlfcich  ^nt  jnfti. 
ftre  to  commence  from  the  time  of  the  ibakirig,  but  here  the  ^'  ^'^  ^^ 
time  and  the  day  of  making  is  excluded,  and  that  it  does  not  ^^  ^ 
commence  till  the  day  aftcr^  and  therefore  void ;  but  this  was  Treby  Clu 
denied  on  the  other  fide  j  for  the  w5rd  datusj  participially  taken    •'•  ^^^"^  ** 
is  in  Englifli  giren,  or  delivered,  but  taken  fubftantively,  is  in  iutK'S 
£nglilh  the  date,  oijelivery,  which  fignifies  all  one.  Adjudged  Co.  Litt. 
by  three  juftices  tnR  the  leafe  was  good,  but  Treby  Ch.  J    e  ^^'  ^'  ■"** 
contra,  who  at  firft  held  it  good,  and  then  PowcU  J.  held  it  ill.  ^^cLs. 
3  Lev.  438.  Trin.  8  W.  3.  C.  B.  Hatter  v.  Alh. 

10.  A  leafe  for  life  to  commence  after  another  leafe  in  bein^ 
h  a  concurrent  lea/c^  becaufe  a  freehold  cannot  cxpeft,  but  muit 
commence  in  poffcflion  prefently ;  per  Holt.  2  Salk.  537.  Mich, 
f  W.  3.  B.  R.  in  Cafe  of  Winter  v.  Lovedore. 

(R.  a«  9)     Succeflbr.    Bound.  t  313  J 

In  what  Cafes  by  Leafes  or  Gran^  of  the  Predeceffor*    ^ 

1.  JF  parfon  or  vicar  /iofes  bis  land  for  a  tmn  of  years,  andgx^ 
changes  his  livings  the  fucceffof  may  enter ;  for  the  eftate  is* 
teafed  as  well  by  permutation  as  by  death  j  but  contrary  of  a 
Icafebvmafter  and  college  who  have  college  and  common  feal ;  for 
in  fuch  cafe  the  fucceflbr  cannot  enter.  Bf.  Leafes,  pl.  8.  faya 
that  diftum  fuit  pro  lege.     2  H.  4.  5.  ' 

ttaJl  not  bind  his  fucceflbr,  and  if  he  rejigns  this  fhall  not  bind  P»-  <>.  ««• 
toe fucceffor  no  more  than  a  leafe  of  a  pardh,  and  the  beft  opi-  %'  ^"T 
nion  was,  that  the  leafe  is  void  by  his  death,  and  not  voidable;  ^^r'J 
ror  10  It  IS  of  a  parfon,  therefore  confirmation  of  the  eftate  after  "^'^^^''^ 
by  the  fucceflbr  is  void  ;  for  there  is  no  eftate  ;  for  it  was  void  ^  *''** 
before  by   the  death  or  refignation.    Br.  Prebend,  pL  1.  cites  11  tlX 

"•  4*   '/•  ccMitra  of 

Icftfe  of  tMm 

»     Ti   t     .     •  nantin  tail. 

»r.  Frtb^nd,  pi.   r.  cites  n  H.  4,  17^ 

3.  If  a  prebendary  makes  a  leafe  for  21  years  by  indenture,  ren- 
dering the  ufual  rent,  this  (hall  bind  the  fucceflbr  by  Q2  H    8 
?!  rf  !f  '  for  where  the>/«/.>^,  in  jure  ecclefia,  and /A/  ^tr) 
jor  the  prebendary  tsfeifitus  tn  jure  prehenda,  yet  this  fliall  bind  by 

SLT^^      H-||^''^^4'  P'-  ^^-  ""''  3  K.  6.  and  fays  that  witi 
disagrees.     Hill,  j  Mar.   i. 

utu^.^ Jt/Zfl'^^^^l  '  ^^I^l  '^^''  ^^*'  ^'  *  ^^^°*  ^f  rears  to  TM,  cT. 
unonence  after  his  death^  and  the  patron  and  ordinary  confirm  it.  It  ^""^'^ 

iccmsthat  the  fucceflbr  ihall  be  bound  becaufe  it  is  a  orefenf  V"^^^^^^ 

pant,  though  it  does  not  take  efFe^  in  the  IJfe  of  the  granter  •  t^t^ 

But  Montague  doubted  of  the  Cafe.    D.  69.  pl.  30.  fSbh!  c  K^^ 

*»urifEnned  it.  D.  69.pl.  30,  M^r,,  cite.  44  fili.! V  «, 

S*  An 


s»3  tfllate. 

Co.  I^tt-^  ^.  An  imfrapriatien  is  made  tf^rr  ih  iiuih  if  tie  incunientU  I 
aasordiogly]  *(^^  ^"^  his  fucceffors  \  the  bifhop  by  indenture  makes  zdendfe^f 
andin  Marg.  ^^^  parfwage  fir  40  ^/<7rx  to  begin jj/2rr  //&/  incumbeni^s  Jtati* 
citesS.C—  The  dean  and  chapter  confirm  it.  The  incumbent  dies.  The 
S  s*^fays  ft*ccceding  bifhop  made  a  leafe  for  21  years.  It  was  refolvcd  by 
the  fame  all  the  judges  upon  a  reference  out  of  Chancery,  that  the  fim 
point  was  leafe  was  void,  becaufe  the  leflfor  had  nothing  in  the  parfonage 
Chanwry**  impropriate  during  the  life  of  the  incumfaflit  who  furvived  & 
^terwards     leflbr.  D.  244.  a.  pi.  60.  Mich.  7  &  8  Eliz.  Bp.  of  Coventry's 

according  to  Cafe. 

the  fame 

opinion  in  Cafe  of  Jobfonv>  Michael  for  the  parfonage  of  Cottingham  &c.  belonging  to  the  biifcopof 

Chefter,  and  parcel  of  the  dotation  of  the  faid  biihoprick,  which  was  ordered  according  to  (be  iaid 

cpiuion  by  the  arbitremcnt  of  Dyer  and  VV^elibc,  juilices. 

[  3T4  ]  7.  An  abbot  made  a  leafe  for  80  years  of  lands  of  the  poflel'- 
:?.  Rep.  7.  fion  of  the  abbey,  a  copyhold  eflate  for  life  in  aflranger  of  the  jam 
n^i^tJol  l^nd  being  in  effe  at  the  time.  Adjudged  that  it  was  fuch  aneftatc 
cordingly.     in  being  at  the  time  of  the  leafe  as  {hould  make  the  leafe  for 

Sav.6.  years  void  by  the  ftatute  of  3^  H.  8.  of  monafteries.    Mo.  ii8. 

hcidMcwd-  P^*  ^7*-  Pafch.  25  Eliz.  in  the  Exchequer.  Heydon'sCafe. 

ingly. 

Mo.  T07.  8.  A  bifliop  makes  a  leafe  for  21  years  three  years  before  tht 

s  C  ^Trin  ^^p^^^tion  of  a  former  leafe  to  begin  prefently  j   it  was  holdcn  a 

ai  Eii«.    '  good  leafe  to  bind  the  fucccflbr »  for  the  inheritance  of  the  bilhop 

which  cafe  Js  not  charged  above  21  years  in  the  whole.     Le.  148.  in  pl« 

riVean  a'  205.  Trin.  3 1  Eliz.  B.  R.  cites  the  Cafe  of  Fox  v.  Collier. 

datu,  aad 

then  there  were  four  years  of  a  former  leafe  to  come. »  S.  C.  cited  Le.  36.  in  pi.  44- 

p.  370.  b.       p.  Dr.  Home,  bijI)op  of  Winchefter,  granted  to  Dr.  Dale  dur- 

ai  ^Eii^r""  '"S  ^^^  ^^^^  ^  ''''''  ®"^  ^^  *^  manor  of  Waltham  pro  conflio  wii- 
feys  theac-  pendendo  ;  the  bifliop  died,  the  rent  was  arrear,  and  the  grantee 
tion  wa»       brought  an  a6lion  of  debt  againft  his  executors  ;  adjudged  tbat 

a'^^'ihe  ^^^  8^^"^  w^s  ^'^^^  ^y  ^^®  ^^^^^  of  ^^^  bifliop.  Nclf.  Abr. 
•aecutors,     1092.  cites  22  Eliz.  Dyer  370.  Dr.  Dale's  Cafe* 

fuppofiog 

the  nunor  to  be  difcharged  againft  the  fuccclTor  by  the  z  Eliz.  of  grants  &c.  by  biihopa,  and  makes  • 
^uxre,  whether  by  the  words  of  the  aft  the  charge  upon  the  land  be  void  ;  and  whether  wril  of  i»- 
nuity  or  debt  only  lies  againft  the  executors  during  the  life  of  the  grantee' or  not?  but  no  juJgm^'^t* 
— ro  Rep.  61.  b.  in  the  Biftiop  of  Sarum's  Cafe.  S.  C.  cited  f but  by  the  reporter  a$iii«ai» 
and  fays  as  to  this  pointj  it  is  to  be  obfervcd  that  though  the  rent  was  ifiuing  out  of  the  po(E?ffiocs^ 

and  not  parcel)  yet  it  was  void  by  his  death. Bridgm.  3 1.  in  Cafe  of  ihc  Bi(hop  of  Chicbcfier  t. 

frceland  cites  D.  370.  Ht.  Dale's  Cafe  according  to  10  Rep.  6x  and  fecmt  tranfcribed  thence. 

Becaufe  it  is       |0,  Grant  of  a  next  avoidance  of  a  church  by  dean  and  chajK 

[cr!ft  o°ut  of  ^^^  ^^  "°^  6^^  ^^  ^^^  ^^^  fucceffor  by  the  flatute  13  ESt^ 
which  a  rent  10.  becaufe  though  HO  profit  can  he  made  of  it,  yet  it  is  at 
cannot  be  hereditament^  whereof  the  ftatute  intends  no  grant  fliall  be  made. 
Watf.^"*'  P^^  ^  Juftices  againft  Anderfon  Ch.  J.  Beamond  J.  was  abfcnt 
Cdmp.  Inc.  &  adjornatur.  Cro.  E.  440.  Mich.  37  &  38  Ehz.  C  B. 
cap.  4a.  page  Dean  and  Chapter  of  Hereford  v.  Ballard. 

And  f^  the  iame  rcafoa  a  like  Unat  by  a  biitiop>  Utough  (oo&atd  b|  iwk  Md  cha^»^ 
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M<^ag^nil  the  ittetSoc  hj  tHi  1  Eliz.  Uid;  cites  to  Rep.  6.  lUIiop  of  Saliibury'i  Cafe— > 
And  And.  141.  ^ale  ▼.  tbeBiihop  of  CoTcntry. 

Such  grant  is  good  againft  the  biihop  that  granted  it,  for  the  ftatute  was  not  made  for  hit  benefit^ 
Hut  for  the  benefit  of  his  fucceiTor,  that  he  Ihall  not  be  prejudiced  by  the  a€b  of  his  fuccelTor  [prede- 
ce&r  ;]  but  they  held  that  a  grant  of  proche  in  aroidance  is  within  the  ftatute  of  i  Elu.  and  hif 
fueceflibr  may  avoid  it ;  and  that. this  adion  was  with\n  the  equity  of  the  ftaiute  of  4  E.  3.  for  it  is 
achatde  diat(hnuldgo  to  the  executor,  if  the  diibirbancc  had  not  been;  and  tor  a  dilYurbance  in  their 
own  time,  they  (hall  recoter  damages  to  the  ufe  of  the  teilator ;  by  tht  fame  rcafon  for  a  difturbance 
ia  the  time  of  their  teftator  they  fliall  recorer  damages  by  the  equity  of  the  (latute  of  4  E.  3.  And 
they  all  held  that  this  noli  pleaarty  within  the  ftatute  off  Weft,  a  for  it  moft  be  ex  praefentatione 
oon  ex  coilatione ;  and  the  plaintiffs  had  judgment.     Oto.  £.  207.  Mich^  3a  and  33  £Iu.  B.  R* 

Bmalwiood  Sc  al*  t.  the  Bifliop  of  Coventry  and  M arfh. 

■ 

11.  A  Icafe  by  a  bijhop  for  three  lives^  referving  the  artcient 
fenty  and  tKey  make  a  leaie  for  lOO  years  if  three  men  live  fo 
long,  this  is  not  good  againft  the  fucceflbr  though  confirmed  by 
dean  and  chapter^  and  yet  out  of  the  words  of  the  ftatute. '  Cited 
per  Croke  J.  Ley.  74.  as  the  Cafe  of  the  Bp.  of  Hereford  v. 
Stacy  43  Eliz. 

12.  An  2Lrchde2,conhzy\ng  z  parfifiage  appertaining  t^  his  arch"  C   3'S  1 
deaconrj  before  the  ftatute  of  13  Eli2.  made  a  leafe  for  40  years  ^^^'  ^• 
of  the  parfonage,  which  was  confirmed  after  the  ftatute  j  adjudged  olnney  v.^ 
the  Icafc  and  confirmation  w^rt  both  good  for  the  40  years.  Mo.  Eakenftaii. 
459.  pi.  636.  Mich,  38  &  30  Eliz.  Arkingfall  v.  Dennys.  s.c.  it  was 

^  .       "^^  *^  ''  moved   that 

tliis  leafe 
bvotd  by  die  ftatute  13  Elix.  For  the  confirmation  after  the  ftatute  Okall  not  bind  the  fuccelTori 
ibottgh  the  leafe  made  before  the  ftatute  (hall  biodhim  who  made  it;  but  the  Court  thereto  delivered 
^0  opinion ;  fed  adjomatur. 

a 

13.  If  a  perlbn  doth  make  a  leafe  for  a  certain  number  of  Br.  Faifify- 
yemif/obng  he  litre,  he  doth  thereby  take  upon  himfelf  that  he  ins^^covc- 
will  dono:a^  by  which  the  leafe  fliall  be  determined  but  by  his  cues' 26  H. 

death ;  therefore  if  he  doth  refign  or  otherwife  void  the  living,  8- Br. 

an  aSion  of  covenant  will  lie  againft  him.    Watf.  Com.  Inc.  T'?*t^*'?!' 

r  1  r»  IZi.  0,     f, 

^»  ^$0.  cites  S  H. 

14.  But  if  the  claufe  be  added  (and  fo  long  continue  parfon) 
then  he  may  refign  without  danger.  Watf.  Com.  Inc.  fol. 
458  cites  Trin.  11  Jac,  Brownl*  125.  Wheeler  v.  Heyden, 
per  Haughton. 

15.  The  manor  of  O.  of  which  30  acres  of  meadow  was 
parcel  belonged  to  the  abbey  of  O.  the  abbot  ufed  to  have  ^n- 
nunin  vejluram  ihtreof^rom  Lady  Jay  to  Lafnmas^  and  one  B.  had 
the  after-grafs  &c.  This  naanor  and  vefture  came  to  the  King 
by  furrender  of  the  abbey,  who  granted  to  the  bifliop  of  Oxford 
and  his  fucceflbrs  prim'am  vefturam  of  this  30  acres,  and  after- 
wards the  biihop  leafed  it  for  three  lives,  rendring  rent,  and  died  ; 
and  whether  this  was  a  good  leafe  to  bind  the  fucceflbr,  was  the 
qacftion  ;  and  ruled  that  it  was  not,  bccaufe  prima  veftura  terra: 
is  only  the  firft  cut  of  grafs ;  for  the  grantee  cannot  feed  it ;  there- 
fore it  is  not  fuch  an  hereditament  within  the  ftatute,  of  which 

Vot.  X.  A  a  a  leafe 
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a  leaie  may  be  made  to  bind  the  fucceflbr.  Palm*  174.  Patch. 

iQjac.  B.  R.  The  Bifhop  of  Oxford's  Cafe. 
Cro'.  1-^3-  16.  If  a  bijhopfuffers  oh  ufurpaiion  to  an  advatvfin  which  htbU 
als^P.  iidd  h  t^^^bajt  befon  he  has  pnjgntei  t§  it,  this  (hall  not  bind  his  fue- 
by  HoUrt  {  ceUbr,  but  that  he  may  bring  quare  impediu  and  allege  prefent* 
b  tt  at  to  ibe  ment  in  the  grantor,  and  this  (hall  be  good  by  the  ftatute  i  lilix 
WnTbcfaM  ^^^  ^^  cannot  have  writ  of  right  becaufe  he  never  had  feifin  i  per 
thcywereaii  Hobart  Ch.  J.  in  delivering  the  opinion  of  the  Court*  Ja  47* 
tf'J^th*  Mich.  22jac.  C.  B.  in  Cafe  of  Dalton  v.  the  BiOiop  of  ^ly. 

uiurpacians  *^  ' 

ihall  bind  tbc  bi(bops  wbo  fnficr  tfaeoiv  but  not  tbe'ir  fucceflbn,  (and  fo  of  delbenti ;)  fisr  it  is  widiit 
the  ftatute  i  £1U.  which  reftrains  alienationi  and  pants  by  bilhops&c 

1 7.  So  if  recovery  was  had  againjl  the  biJhopJn  cejpmt  upon  covin 
this  is  within  the  ftatute;  contra  if  without  covin:  per  Hobart 
Ch.  J.-  Ibid,  and  (aid  that  this  feemed  to  him  to  be  good  law. 

18.  A  recovery  had  without  title  in  quare  imfedit  hy  defruh 
againft  a  bijhop  is  aided  againft  the  fucceflbr  by  this  ftatute,  efpe- 
cially  if  there  was  an  auent  of  the  bifhop.  Ibid,  the  third  rdb- 
lution  in  faid  Cafe  of  Dalton  v.  the  Bifhop  of  Ely. 

The  S.  P.  19.  A  leafe  was  made  by  a  bijhop  to  A.  andB*  habendum  a  die 
n^as  in  the    ^^f^^  indenture  to  A.  for  life^  remainder  to  B.  for  iifcy  relervioe 

principal  .  .  »    •' i    /.•'      »•  t        r        /r  ''  •'         i  . 

Cafe  there  the  ancient  rent;  the  bfjbop  aies\  tht  JucceJJkr  accepts  toe  renti 
of  Owen  V.    adjudged,  that  this  acceptance  of  the  rent  mall  bind  him  for  his 

S^Jt'Sr**  ^*"^^'  ^^  ^^*^  ^  ^*^'  "^  avoid  this  leafe,  which  otherwife  i» 
Oburtgavc  Voidable.  Cro.  C.  95,  96.  pi.  21.  Mich.  3  Car.  C.  B.  cites 
no  opinion,    it  as  adiudfired.  Pafch.  5  Jac.  in  C.  B.  in  the  Caie  of  Wheeler  v* 

Prtce.Trin. 

3  Car.  C.  B.  reports  that  It  was  refolvcd  that  a  leafe  in  renuinder  is  not  warranted  by  die  ftatnie  I 
Eliz.  and  that  it  was  only  voidable  by  tbc  fucceiTora  the  ftatute  being  made  fot  his  benefit  i  and  farthvi 
that  the  acceptance  binds  the  bifbop. 

r  376  ]  20.  If  a  parfon  lea(es  his  redory  or  parcel  of  his  glebe  for 
Parf<»i  years,  referving  a  rent,  and^lies,  and  h'lsfuccefor  accepts  therent^ 
Ufe^n^i  that  makes  not  the  leafe  good,  and  is  not  like  the  cafe  of  abbot, 
not  void  by  prior,  or  tenant  in  tail.  Hctl.  88.  Fafch.  4  Car.  C.  B.  Joho* 
his  de«th,     Ion's  Cafe. 

but  if  fuccef- 
lbr jtctLtyi  the  rent,  he  baf  afiirmed  the  leafe  during  his  time.  At$,  Roll.  Rep.  160.  »     1  BrovmL 

1^5.  S.  P.  per  Coke  Ch.  J. Per  Doileriije  j.  Roll,  Rep.  361.  in  Cafe  of  M«ui»d  ▼,  Frracb- — - 

■Bridfm.  Rep.  (4.  S.  P.  m  S.  C.  Arg. It  is  made  good  during  tbc  time  of  the  fucceflbr  by  bit 

accepuocelb  a«  he  fluU  not  avoid  it,  which  ocheruife  was  voidable.     Cro.  C.  94.  pL  a.  Own  v. 

Ap-Kces.' Hrtl.   22.  Owen  v.  Price  S.  C.  US    P.  refolved  accordiugly.o ^ A  biflsop  Ie<fe> 

land  of  the  bi(hoprick  for  years  tendering  rent,  and  dies,  the  fvcceiior  accepts  the  rcntt  thts  fluU 
bind  him ;  for  a  bitliop  has  a  fee-(impk,  and  may  have  writ  of  entry  withoutthe  aflent  of  the  chapter, 
contra  in  cafe  of  4  parfon  or  prebend^irY,  who  cannot  have  but  juris  utrum.  Br.  Acceptaxictt  pL  io. 
ci'.es  1  E.  6. 

If  a  bifbop  makes  a  leafe  for  years,  and  after  makes  a  leafe  for  life,  the  leafe  lor  yeart  betng  in  cfle» 
and  dies,  ihefuccclfor  accepts  rent,  this  (hall  bind  him.  Per  Coke  Ch.  J.  aBrovrnl.  165.  Piicb. 
20  Jac.  C.  B.  ciied  by  Coke  Ch.  J.  as  adjudged  in  Cafe  of  BlaJEleach  v.  SmaU. 

2  Lfv.  6S.  21.  In  covenant  the  plaintiff  declared,  that  the  UJbap  of  Silif* 
hj'df ed  ac-  ^"''y^  ^^  defendant's  prcdeceffor,  being  feifed  in  fc«»  demifed  to 
viord'ftgiy,     the  piaimiff  for  ax  years,  rererving  the  ancient  reot|  Mtcopt^ 

nanttd 


tktnttdfoc  himfetf  and  his  fucceflbrS)  to  difirhat^^i  aB pubBc  taxes  ^  iaaiikcwift 
and  that  fincc  the  defendant  was  made  bifliop,  a  tax  was  aflefled  Jjjjl^^ 
on  (he  land  by  aft  of  parliament,  which  the  plaintiff  Was  forces)  not  be  gooj 
to  pay,  and  the  defendant  refufed  to  difcharge  it }  and  upon  de-  ^  b>i^  <M 
murrcr  it  was  objefted  to  the  form  of  it»  for  that  be  declared,  ^^(J^ 
that  the  predeceiTor  biiho|J  Was  feifed,  and  did  not  fay  injiife  ec-  covea«su» 
ciefias,  for  he  might  be  feifed  in  his  natural  capacity^  therefore  the  ^b«cn 
declaration  was  held  ill ;  as  to  the  matter  in  law,  the  qaeftion  J^?,^^ 
was,  whether  this  was  fuch  a  Covenant  to  bind  the  fucceflbr  as  fermcr 
is  incident  to  a  leafe^  which  a  bifliop  has  poWtr  to  make  by  the  tMTMywfaidi 
ftatutc  32  H.  8.  Hale  Ch.  J.  faid  that  if  this  had  been  an  an-  t'Sit^ 
cient  covenant  (it  ihould  have  been  averred  to  have  been  tifed  in  Bcfi<Ut  if 
former  leafes)  to  difcharge  ordinary  payments,  as  pin/wns  or  tenths  tbUcort- 
&c.  and  then  it  might  bind  the  fucccffor,  but  it  is  iard  to  extend  J^j^  ^f^^ 
it  H  neuf  charges^  and  that  they  all  kneW  how  lately  this  Uray  of  merleafet, 
taxing  came  in.     But  the  declaration  being  bad  for  the  other  yftitcanwl 
matter  they  would  not  determine  this;  but  however  this  cove-  ^|iJSSj*gf 
nant  ihould  prove,  it  would  not  avoid  the  leafe.     Vent«  223.  thisntwut 
Mich.  24  Car.  2.  B.  R.    Davenant   v.  the  Biihop  of  Salif-  nade  hj 

tD  be  in- 
tended onij  of  fuch  as  were  then  in  ufe.  as  fjnodals  Ac.  and  that  Hale  citi4  a  Caft  t»  hayf  bfe&  A. 

idjiidsedbef»re. 

(R/a.  10.)  Leafes  by  Colleges.  Goodotoot 

1.  13  EUz.  cap,  yd  ^  ^  leafes^  grants^  conveyances  or  eftates^  modi  On  \  Uaft 
10./  3.        ^  orfuffered  byanymajier  or  fellows  of  any  college,  Jj^^em** 
nuifier  or  guardian  of  any  hofpitdl  (other  than  for  21  years,  or  three  and  fchplart 
lives,  from  the  making  thereof  and  whereupon  the  accuflomed  yearly  of  Corpus 
rent  or  more/hall  be  referved,  and  payable  yearly  during  the  term)  2lJ'^  gj^ 
Jhall  be  utter ty  void  to  all  intents  andpurpofes.  ^  ford,  where  • 

This  a£l  Jhall  not  make  good  any  leafe,  or  any  grant  again/i  the  left  than  th« 
tnoatejiatuu.  «ftb*colUge.  «-<;»»^ 

was  rcferv* 
ed,  the  \t^t  was  held  void  againft  the  lelTor  himrelf*  by  the  ftatnte  of  13  and  iS  Klii.     Cro.  E. 
{16.  pi.  5.  PaTch.  43  £hz.  B.  R.  Dumper  v.  Symms.'    ■  >     4  Rep.  119.  (>.  Domptr**  Cai)l 
€.  C.  accor|}ingIy. 

2.  18  Elix,  cap.  6.  /.  I.  dire&%  a  third  part  of  the  rent  of  {^  317  3 
colleges  to  be  referved  in  corn^  and  paid  in  kind^  or  afier  the  rate  '^^  ft«t«i 
the  be/i  wheat  is  fold  for  the  next  market  day  before  the  rent  is  due  ;  ^ohSitttht 
and  all  leafes  made  otherwife  and  collateral  bonds  l^c.  to  the  contrary  nafttr  and 

fhall  be  void.  feilows  of 

3,  18  £//2*  cap.   ii.f  1.  Jll leafes  made  by  colleges  where  a  JjJJJS^ 
former  leafe  is  in  being,  and  not  to  expire  within  three  years  afief  leafes  for 
making  fuch  new  leafe  fiall  he  void.  lifeoryeaii, 

S.  3 .  Jnd  all  bonds  &c.  for  renewal!  Jball  be  void.  ,\td partof 

the  ancieat 
R&tapt  leaft  he  referred  and  paid  id  corn  for  the  ufe  of  the  college,  ofherwife  the  leafe  lo  be  toid. 
A  !c%fe  WW  Aiadc  by  \  colle|e  of  thf  nilory  of  Sc.  tawftnce's d^urch  io  Lttiidaa.    it  «u  vfiitd 

Aa  1  •M. 


tfkzt  tFK  ftatiittf  Uto  ^  intended  of  tithes  in  kind,  an4  alfo  of  fvcfi  thingi  to  be  demifed  u  rfeM 
corn«  hay  &c.  but  tithes  in  liOndon  render  no  fuch  thii^,  but  only  money  according  to  the  decree  fof 
payment  of  tithes  in  London  in  E.  6th*s  time  ;  and  though  the  ftatute  fays,  (other  hereditmients) 
to  the  which  any  tithes  &c.  yet  they  ought  to  be  fuch  which  are  of  fuch  nature  as  tithe-corn  and 
tray.  And  ManwooH  Ch.  Baron  held  clearly  that  the  leafe  of  thefe  tyches  is  good  enoufth,  and  £» 
t  leafe  of  a  houfe,  mitl»  ferry,  &c.  are  out  ot  the  ftatute;  but  Shute  J.  contrary»  for  the  words  of  tbi 
fbrtute are  general.     Le.   19.pl.  25.  Pafcb.  26  Eliz.  in  Scacc.  Kempe  ? .  HoUingbrooks. 

A  leafe  made  by  a  college  without  refervingany  corn  was  held  void  by  this  ftatute  agaiaft  thelefiic 
himfelf.     Cro.  E.  8t6.  pi.  5.  P^fch.  43  Hliz.  fi.  It.  Dumper  v.  Symms. 

It  feemed  to  the  Court  that  this  ftatute  which  provides  only  for  cdleges  of  the  two  o»ivcrfitiesh  t 
|)nvare  ftatate  of  which  the  Court  need  not  take  any  notice,  but  ought  to  be  (hewn  to  the  Court  by 

the  party.     Sav.   120.  pi.  19S.  Pafch.  %z  Elii.  in  Cafe  of v.  Ld.  Cromwell. 4  Rep.  7^- *• 

the  reporter  in  a  nota  there  in  Ho  l  l  akD's  C  as  t,  cites  Claypool  and  Carter  S.  C.  A  S  P.  adjiidgsd 
adQording:Iy  in  C.  B.  and  affirmed  in  B.  R.  as  to  tlie  colleges  in  the  univertities,  and  Eaton  and  Win« 
cheftfr,  but  that  as  to  colleges,  deans,  and  chapters,  hofpital*  parfon  or  vicar  having  any  fpirituatc^ 
ccclefiaftical  living,  that  this  and  the  (latute  13  Eliz.  cap.  in.  are  general  ads  of  which  the  juftices 
Ihall  take  conu(ance. 

The  leaft  4,.  The  Warden  and  fellows  of  All-Sours  college  in  Oxon, 
tioMd'^rsa  '"^^^^  leafi far 20 years /  it  was  objefted  that  the  leafe  wasvoidi 
leafe  only  to  and  not  Warranted  by  the  ftatute  13  Eliz.  cap.  ic.  which  makes 
try  the  title,  all  leafes  Void,  other  than  for  21  years,  ft  was  moved  that  the 
made'^with-  ^^^"^  ^^^  made  to  abridge  the  long  leafes  heretofore  made  by 
outrsferving  Colleges,  and  to  limit  them  to  a  (horter  meafure  of  time,  (vix.) 
toy  rent;  to  21  years,  or  three  lives,  &  non  ultra,  but  to  as  much  fliortcr 
^*",*^*^V  t4fBe  as  ^hey  would  5  and  this  was  granted  per  totam  Curiam. 

iendanttook   _  ,        /  »*•,  j»    ^       i^i.^-»rhj^. 

uoexception  Le.  306.  pi.  427.  Mich.  32  &  33  Eliz.  C.  B.  Carter  v* 
to  it  and     Claycole, 

judgment 

pafl'ed  for  the  plaintifT.  It  was  afligncd  for  error,  that  the  leafe  was  void,  but  judgment  was  affinaed ; 
for  to  make  the  leafe  Void  he  (hould  have  pleaded  the  ftatute  13  Eliz.  to  make  it  fo,  otberwife  the 
fufticesv/ill  not  take  notice  of  iL     Mo.  593*  pi*  802.  Carter  v.  CUypooIe,  S.  C. 

«  Le.  tW.  5.  Magdalen  college  in  Oxford  made  a  Ua/e  to  A.  for  7.0  jtan 
|1-  J^^^*  tf  a  houfe  in  Southwark,  to  which  no  land  belonged,  and  lOjean 
iom'atur.—  ^fi^f^  f^adi  awtber  leafe  for  20  years.  This  is  good.  The  one 
Vent.  246.  leafe  and  the  other  do  not  exceed  the  40  years  comprized  in  the 
faj-s  »^«op».-  ftatute  ;  for  the  purpofe  of  the  ad  of  14  EUx.  1 1.  was,  that  col* 
cifrwasde-  leges  and  the  like  fbould  not  make  grants  in  rever/ion  though  it 
nicd,  14  be  for  a  year,  becaufe  that  by  fuch  grant?  in  reverfion  they  Ihall 
r*  B  *• .  ^  be  excluded  to  have  their  rents  of  the  particular  tenants  for  the 
ckfeofWyn  time.     Poph.  9.  HiJl.  35  Eliz.  Thompfon  v.  Trafford. 


[  3'8  3  (R.  a*  11)     Leafes. 

To  what  Perfons.     Goo<L 

t 

Clergymen,  Aliens  &c. 

Thi^ftatnte  21   H.  8,  Cap,   1"^,  7^0  R  the  letter  maintenance  of  divsntfef^i^tf 
iV a  general  J/  pxcachin<i;^  and  teaching  the  Word  of  Goi^ 

Biownl.        ^ood  example^  maintenance  of  hofpitality^  f^^'^f  ^f  '^^  ^*«'»  and  good 
aou.  Mich.  9pifitm  ^  the  lahy.  towards  fpiritual  perfons^  it  is  encUied 


5.  !•  That  no  ^Iritual  perfonsyfeiular  or  rfgular^  Jbatt  take  to  5  !*«• »« 
farm  any  lands  or  tenements  for  term  of  life^  term  ofyears^  or  at  wili^    .  *  of  Jen- 
o%f$inrfioLfor  every  month  be JhaU  ocsfipy fiuh  f^irmytB Iff^M--  Hathwane. 
vidid  between  the  crown  and  the  profecutor,  '  —  <^ro. 

*     ^  E.  ♦     I.    :>!. 

ir.  Mich.  39  ft  40  EIis.  S.  P.  held  accordingly.  In  an  a^ion  on  this  ftatute  fbruking  ia  Ji 

to  farm  by  a  spiritual  perfon*  it  was  holden»  that  if  any  fuch  Icafe  be  made  at  chis  da;  to  any  Ipi  il 
perfon,  fuch  a  kafe  it  not  void  ;  but  fuch  a  leaie  extends  to  fuch  Ic^fes  made  bc.oi  j  :hc  fealt  of  Si.  *- 
chaeL  mentioned  in  the  faid  adt,  and  not  aliened  before  the  C4id  feaft  &c.  And  lb  it  was  faid  it  v-as 
lately  adjudged  in  one  Umsirwo«^*s  Case.  3  Lc.  122.  pi.  17^.  Trm.  27  Eliz.  0.  K. 
Hitchcock  v^  I'burland. 

D.  358:  a.  pi.  4i.'^^di.  19  Elix.  S.  P.  but  no  judgment,  but  fays,  that  the  fame  queftion  was 
lijudgedand  ruled  in  B.  R.  in  X2  Elia.  in  a  Cafe  of  Woodley  v.  Jam^,  that  the  leafe  is  n«t 
void.  

5,  3.  Jnd  all  fuch  leafes  made  to  any  fuch  fpiritual  perfons^  or  to 
any  other  to  their  ufe^  for  term  of  life  or  year 5^  Jhall  be  void, 

5.  4  Provided  that  this  a£i  Jhall  not  extend  to  any  fpiritual  per-^ 
foHsfor  taking  to  farm  any  temporaries  during  the  vacation  of  any 
biflxprick^  abbey y  priory^  or  other  collegiate^  cathedral^  or  other  con- 
ventuaLchurch^  nor  to  any  Jpiritual  perjim  that  Jhall  tender  or  make 
unytraverfe  upon  any  office  concerning  his  freehold,  % 

5.  8.  Provided^  that  fuch  fpiritual  perfon  not  having  fyffjcie^  InanaftioB 

glehc^  or  demefne  lands  in  his  own  hands  in  the  right  of  his  church  f"  ^^'J  ^T 

for  fajturage  of  cattle^  or  increafe  of  corn  for  the  expence  of  his  houf  fendant 

bold,  or  for  his  carriages  or  journeys^  may  take  inform  other  lands^  pie.dcd  noo 

and  buy  and  fell  corn  and  cattle  for  the  only  manuranccy  tillagCj  and  "^""'^  **^ 

pafurage  offuchfarmSyfoas  the  increafe  thereof  be  always  employed  tra  formal 

only  in  the  expence  of  his  houfhold  or  hofpitality.  ibtutii  aiOl 

gate  in  evjf. 
-oensB'  tnaC 
he  had  taken  to&rm  for  the  maintenance  of  bis  houfe ;  this  is  good  evidence,  and  (hall  maintain  thp 
iffuc ;  for  he  did  not  occupy  againft  the  form  of  the  ftatutc  ;  for  there  is  a  claufe  in  the  ftatute  ior  thjt 
purpofe;  Arg.  Le.  ^^S'  in  pU  ^06.  Mich.  t^lOc  33  Ella.  C.  B.  citesz?  H.  8.  ^f..  Sav.  ^r. 

pi. 75.  Mich.  24^25  Eliz.  Shutc  J.  cites  27 H,  8.  fol.  22.  S.  P.  held  accordingly  hy  fittherbcit 
and  Shelly,  that  he  might  give  it  in  evidence  ;  but  Baldwyne  Ch.  J.  dented  it,  and  laid  thar  he  ought 
•©plead  it;  quaere— ^Br.  Parliament,  pi.  2.  cites  S.  C.  and  adds  a  quarrc ;  for  Baldv^yn  aid  i  ot  faf 

much  to  the  contrary. Br.  General  IlFue  &c.  pi.  3.  cites  2"'  H.  8.  21.  S.  P a.  *<ui}t   i$» 

Mich.  10.  Jac.  J.  S.  v.  Martin  held  a  good  plea  in  aiftion  on  this  ftatute,  that  he  cook  the  farm  o  ly 
for  the  maintenance  of  his  houfe  and  family.— —Sec  Lutw.  i  34.  Bofwell  v.  I^ynley  th?  f  Ua^ina 
upon  this  ftatute.  ^ 

S,  34.  Provided^  that  every  fpiritual  perfon  having  lands  ^c* 
above  800  marks  per  annum^  may  retain  in  his  occupation  as  much 
of  bis  lands  and  tenements  ^'c,  as  Jhall  be  neccffary  for  pajlurage  for 
his  cattle^  and  for  tillage  of  corn  for  the  maintenance  of  bis 
houfe, 

S.  35.  Jnd  any  fpiritual  perfon  may  hire  a  dvielling-houfe  only^ 
mtb  orchard^  or  gardens^  in  any  city  or  toivnfor  his  o^m  habitation^ 
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r9  ^ftm. 

(S.  a)    Leafes  for  Years* 

Of  what  Things  they  may  be  made  in  refpeCk  of  the 
Eftate  out  of  which  it  is  raifetl. 

'^  mSi^*'  ^^'  j4  ^^^^^  ^f  inheritance,  or  for  life,  according  to  the 
Car.  B.  *r!  cultoni  of  the  manor,  may  ^y  the  common  law  roab  a 

Ui  C«ie  of    kafe  fir  if  ygar  of  the  copyhold  witfaout  the  aflent  of  the  lord, 
Wh^/'  4  Rep.  2«.  Mihuich's  Cafi.  9  Rep.  75,  b,  OmUs  C^c.^ 

Cro.  e.  t33.  pL  15.  in  S.  C.  Arg.  S.  P. 

Sw  tit.  Oo.      [2.  But  they  can  not  malpe  a  leaii;  of  ityir  fKwnr  than  omjur 
}^\v4    by  the  coipmo^  law.J 
(M*  e). 

Cfo,  E,  [3*  A  copyholder  tfinhgritance  hy  a  cufiom^mzy  leafe  that  laod 

♦^9.  Hill^  ^  ^^^^^  yg^j,j  without  the  aflent  of  the  lord^  Mich.  15  J^c. 
•o.  WcIUjt!  B.  R.  in  an  eje£lment  between  Lie  and  ffrown  upon  a  trial  a( 
P^rtrids,  bar  fuch  cuftom  was  proved  and  admitted  good  by  the  Court  anj 
«^v^'J^^  counfel,  and  fo  was  admitted  in  another  trial  at  bar  th;^  fame 
)i»i/the  Mr  term,  be^weei)  Deli  and  CockJell.'} 

tiQO  well 

j^uiatainabky  l(it  d^cn  the  plaintiff  muft  fliciv  the  cuftom ;  for  otberwife  it  U  not  gM4. 

tnfh.  105.  [4..  If  a  copyholdir  leafes  for  two  or  more  year s^  v^itbout  any  cuf' 
^*  ^r  ^Qtn,  to  warrant  it,  or  licence  of  the  lord,  yet  it  is  not  merely  void, 
Iflikhrs.  C  ^^^  ^'^^  'S^'  ^W  viaintain  an  eje^tnent  aiain/ijln^ngers.  }i'ilL  38 
>«ts.  p.  Eliz.  B.  R.  agreed  between //<7//  andArrQwjmtb.  It  fecmsit 
^ott  not  a^  jj  ixjt^ndcd  to  ^  by  indenture^ 

i>w.  7«. 

A.  C.bfltS.  P.  deei  Mt  appear. Cro.  E.  461,  461.  in  pi.  8.  Haddon  v.  Arro>irfinith,  S.  C.Aif. 

admita  thatit  has  been  adjudged  that  ieflea  for  yeanof  a  copyhold  loadt  without  Ikeocc  of  the  lord,  Wr 
ing  a  common  pcrfooy  might  naiatain  an  ejef^mcnt  becaute  he  ia  Icliee  againft  all  but  ihc  lonittbonsh 
when  the  Queen  it  fcigniorefs  it  ia  otherwiie  j  for  the  cpoyholder  cannot  duTeife  the  (^eeo,  anj 
dicfaiiM«  it  cannot  be  a  goed  leafe, 

0».  1%.  [y  So  if  the  fopyholder  of  the  King  leafes  for  two  or  more  years^ 

Kaddott  r.    ^iflaut  warranty  yet  it  is  not  void^  but  the  Icflce  may  maintain  aq 

finvSi,S.C.  eiefiment  againfi  Jlrangns.     Hill.    38  fcl'.z.  b.   R.    between 

t — P*>P?>«    Hatt  and  Arrtfwfmith. 
903.S.C.  -* 

\^  S,  p.  does  net  appear  in  thofe  reports.     See  the  notes  at  pi.  4. 

f  What  Eftatc  in  the  Leflbr  is  fufficlent  to  enable 
him  to  grant  a  Leafe  for  Years.] 

^^  }'  I  C^'  ^'  ^  '"^^  grants  a  rent^cbarge  to  anotber  and  bis  beirs,  and 

l!c.*sV.  covenants  by  t^ie  fame  indenture  to  levy  a  fine  of  the  land,  whidi 

lefolved  ac-  (hall  be  to  the  ufes  following^  fcilicet,  that  iftbe  faid  rent  he  jr- 

r"*i?*hc  ^^^^  ^  ^^yfi^fi  ^^'  ^^  '*^  dijlrefs  upon  the  land,  or  diftrefs  ukcn, 

j«iict«.tM  ^"^  *  replevin  fued,  then  it  fliall  be  lawful  to  the  grantee  a^ 

f he  leafe  bis  beirs  to  enter  into  the  land,  and  retain  it  tiilfatisfaJlicndltht 

~f"he  arrearages  of  the  faid  rent,  and  afterwards  he  levies  a  line  ac- 

^"wti  cordingly,  and  after  the  rent  is  arrear,  and  no  diftrefs  upon  tbe 

[  320  ]  land  or  xeplevin  is  fued,  the  grantee   enters   into  the  Uml 


(Cfftate.  3^0 

according  to  ufe  limited  by  the  fine  and  indenture^  and  retains  ^  ■   ^  ■  .^^ 
it,  he  has  faiEcient  eftate  by  this  upon  which  to  make  a  leafe  *  *  Foi.  S47. 
for  years  of  the  land,  and  the  leflcc  to  maintain  an  ejeftment  up-  *^ 
on  his  leafe,     Mich.  16  Ja.  B.  R.  hcivfccn  Hav^rgil and  Hare  P^»d.  and 
upon  a  ipecial  verdid  adjudged  per  tot.  Cur.  and  they  would  J^njjJiJj^^* 
not  argue  it,  but  over-ruled  it  upon  argument  at  the  bar.]  inheritance 

nhich  {hall 
fD  to  hif  heirs  and  aflignt,  but  always  determinable  upon  the  paymentof  the  rent. — 3  Bulft.  2  50.  z  54. 
S.C.  le  S.  P.  refoUed  that  the  grantee  had  an  abfolute  poflTeiliont  and  of  which  he  might  well  make  a 
Ittfie  Ibr  yean,  uad  that  ib  is  the  book  of  17  H.  t.  hi.  5.— Poph.  126.  S.  C.  but  the  point  as 
to  the  leafe  does  not  appear. 

[Of  what  Things  aLeafe  or  Grantmay  be  for  Years*] 

[7.  A  leafc  for  years  ^f  the  office  of  marjhaljey  oftl^eKing^s-  S.  C.  eked 
Bench  cannot  be  made  for  the  inconveniency  that  then  it  ihall  Jl^J/j^^^'ty 
go  the  executori  adminiftrator^  and  ordinary  &c.  Co.  9.  96.  b.  Baron  NU 
Sir  Georire  Reynelts  Cafe  refolved.l  '  choUs, 

Hill.  i4$5.  For  by  the  fame  reafon  that  it  could  not  be  granted  for  years  it  was  not  grantable  in  fee, 
there  being  the  fame  inconvenience. —  Hardr.  3  ^7.  Hill,  1 9  &  16  Car.  1.  Hale  Ch.  B.  faid,  that 

Wore  the  Cafe  of  Sir  Geo.   Reyuel  9  Rep.  the  law  was  taken  otherwife,  as  in  ^o  Eliz S.  C. 

cited  Ar(.  %  Mod.  120. 6  Mod    77.  Mich.  2  Ann.  B.  R.  Sutton's  Cafe,  the  Coartheld  that 

aUbcit  a  leafe  for  years  abfoluteiy  of  this  ctfice  was  void,  yet  a  leafe  of  it  for  years  determinable 
upon  the  life  of  the  leflce*  is  good  ;  for  the  danger  of  the  office's  going  to  ezecut'vs  or  adminiftrators 
is  aToided*  and  that  it  is  the  lole  reafon  why  the  office  is  not  abfoluteiy  grantable  fof  years.  Cro« 
C.  5^7,  Mich.  16  Car.  B.   R;  in  Cafe  oi  Meade  v.  Lenthall  cites  Sir  Ceo.  Reynold's  Cafe,  and 

theS.  P.  adjudged  inthatcafe  accordingly.— -—Jo«  463.  pi.  2.  S.  C.  accordingly. See  tit.  Officers 

lad  Offices  (£)  pi.  1 .  and  the  Notes  there. 

8.  The  manor  of  D.  was  ajjuredhy  the  Earl  of  S.  hy  a£l  of  l  Le.  t^o. 
parliament  to  his  wife  for  her  jointure^  the  reverfton  in  fee  t^  the  jJ-'^J"*^ 
Earl^  with  provifo  for  him  to  make  leaf es  for  21  years^  rendering  .rheCountefs 
the  ancient  rent-  He  makes  a  leafe  for  %\  years^  rendering _&c.  of  Suflcx 
and  before  the  end  of  that  term  makes  another  leafe  by  indenture  to.  ^'^^ 

the  lejffee  for  ai  yeurs^  bearing  date  30  March,  to  begin  at  Jlfich^  naiur. 

Jvlliwing,     It  was  adjuJged  a  void  leafe,  becaufe  for  the  time  it  ^^»J.  i44« 
isalcaie  in  reverfion,  an  J  it  being  a  power  given  to  him,  it  fhall  |*  J?*j^ 
be  taken  {lri£tly  ;  and  if  he  might  malce  a  leafe  to  commence  20  fame  point 
years  after,  the  wife  (hall  never  have  benefit  of  her  jointure,  does  not  ap, 
which  the  ftatute  did  not  intend,  and  jointures  are  favoured  in  ^j^^'JT'  ' 
law.    Gro.  E.  5.  Pafch.  24  Eliz.  B.  R.  Suffex  (Countefs  of)  v.  pi.  /c^^ 
Wroth.  s.  C.  ia  to* 

tidcm  verb  iff 

ts3  Lc.  130. le.  3^.  pi.  44.  Lepur  v.  Wroth    S..C.  argued  by  Popham  Attorney  General^ 

Iwtno  jiH^ment  or  opinion  of  the  CoQrt. S.  C.  cited  as  adjudged  that  the  lea(e  wai  void.  Mo. 

199.  io  pi.  348.-        S.  C.  cited.  Mo.  494  as  adjudged  a  void  Ichfe. 

9*  Leffee  of  a  future  intereit   does  not  enter  by  virtue  of  the  Keb.  154. 
term,  but  before^  by  which  he  is  a  diileifor,  and  continues  after  the  ^g^^*  ^:^^ 
term  commenced  \  leflor  ouils  him,  he  may  affign  his  term  without  Arg.  sicinn. 
entry.  Lev.  45.  Mich.  13  Car.  2.  B.  R.  ficnnings  v.  Brabafon.  538.  as  ad. 

judged. 

10.  Rent  granted  in  fee,  with  provifo,  that  if  behind,  the  gran*  Raym.  '3  ?• 
tee  may  enter  and  retain  tiU  fatisfied  of  the  profits ;  grantee  of  the  ^^u^gcd^ 
rent  may  make  leafe  to  try  the  title  in  ejedment.  i  Lev.  170.  Saund.  112. 
Trin.  17  Car.  2.  B.  R.  Jcmmot  v.  Cooley.  s.  c.  and 

judttmenc 
tfimicd  iothe  Exchequer  Chamber.-— -Sid.  223.  262.  344.  S.  C.  but  ftatcs  it  as  a  rent  granted  for 
ycarii  aud  reioWtdftr  tot.  Cur.  that  the  grantee  may  make  fuch  leafe. 
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3*1  Cftate* 

^■»<i'3j^»         II.  BiMf^  lands  not  let  for  a i -years  paft,  if  they  may  b^ 
Se Court     '•^f'^^  afterwards?  i  Lev.  212.  Pafch-  19  Car.  2.  B.  R.  Pcm^ 

indinedthat  ble  V.  Stern. 

It  was  a 

good  leaft,  and  th;)titis  hard  to  tic  it  to  tlie  words  of  the  ilatute  31  H,  8.  cap,  2^.  where  th«  intent 

it  purfued,  which  is  only  to  preferve  the  revenue  ;  (td  adjomatur.^—— Ibid.  416.  pi.  17*  S.  C.wk-r 

jomatur.— -^Raym.  165.  S.  C.  but  no  judgment. 

12.  If  the  King  lets  landy  parcel  of  the  dutchy  of  Ckmivall^  the 
Icafc  is  void  when  a  prince  is  born  j  but  if  he  prefents  to  advpw* 
fon  the  clerk  continues.  1  Chan.  Cafes  215.  Mich,  23  Car.  a« 
cites  the  Dutchy  of  Cornwairs  Cafe. 

13.  Leffee  re-dem'tfes  his  whole  term  to  leflbr,  njerving  fent^ 
(though  debt  lies  upon  contraft)  it  is  an  abfolutc  furrender,  and 
not  upon  condition;  furrcnderor  cannot  enter  for  non-pcrfor« 
mance,  nor  can  it  be  revived.  2  Mod.  174  Hill,  7.S  &  29  Car.  t* 
C.  B.  Loyd  V.  Langford. 

14:  A.  devifed  a  term  for  qq  years  to  truftoesyir  payment  ^ 
debts  and  legacies^  and  fuhjeSi  thereunto  to  B.  for  life^  (who  was 
A.'s  father)  remainder  to  the  plaintiffs,  who  were  A.'s  fifters. 
The  debt  ^c.  nxjere  paid  by  fale  of  timber  and  wood  5  yet  a  leafc 
was  decreed  to  be  mad^  by  truftees  to  J.  S.  of  part  of  the  ca- 
pital meflliage  and  demefnes  at  170 1.  per  ann,  for  nine  yean 
certain^  though  oppofed  by  the  reverfioncrs  of  the  eftate  for  life, 
2  Vern.  647.  pi.  576.  Hill.  1709.  Gibfon  v.  Cromwell. 

(T.  a)  How ;  and  by  what  Words  a  Leafe  for  Years 

may  be  made. 

See  tit.  Re-  [r.  T>  A  STALL,  13  £//z,  cap.  20.  244.  Leafes  6.  End^s,  that 
fi|iencc(BJ.  A^  all  leaf es  made  by  ecclejiajlical  perfom  by  the  ahfeiue  of  the 

leffor  ly%0  days  in  the  year  Jhall  be  void  \  yet  14  Elix.  cap.  11. 
Ucjes  7.     Becaufe  bonds  ^wrf  covenants  of  fufFering  others  to  en- 
joy ecclefiaftical  livings  are  not  in  law  taken  to  be  leafes,  though 
they  are  tantanr.ount, //  is  ena^ed  that  bondsy  contracts  and cvvi^ 
nants^  Jball  be  within  it. 2 
See(H)  pi.       [2.  If  a  man  devifes  land  to  one  and  the  heirs  males  of  hisiodf 
*• —  ^f«     begotten  for  5000  years,  this  is  leafe  for  years,  and  not  eftaie  tail, 
]s  b^pi^V  ^^*^^"^*^  *^  *^  exprefsly  faid  that  it  (hall  be  for  years,  and  the 
s.C.  and      words  (hall  limit  the  eftate,  fo  that  it  (hall  determine  by  default 
thej»ot«       of  ifllic.    10  Rep.  87.  LovtrK's  Cafe,] 

3  Leafe  was  made  to  JV,  and  his  heirs  for  if  years  ^  and  it  wa» 
adjudged  only  an  eftaie  for  term  of  y^rs,  for  after  the  terra  e(Kicd 
the  leiTcr  brought  aflifc  againft  the  ailignee  of  the  heir  of  the 
lefTee,  and  recovered,  and  damages,  lir.  Efts^teSi  pi.  32.  citei 
II  Ain  21. 

4.  Though  the  word  revcrfion  be  not  fatis  aptum  to  commence 
es  leafe  of  the  land  &c.  yet  becaufe  this  is  not  but  contra^  ^nd 
agreement  to  make  a  chattel  to  pafs,  it  (hall  be  favourably  con* 
ftrucd  for  the  grantee.  D.  125.  b.  pi.  44.  Mich.  2  &  3  F  &il* 
in  Cafe  of  Throgmorton  v#  Tracy. 

6  5.  A 
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5*  A  lefde^ibr  500  years  caade  for  i^fmg  daughter  portions,  f^^^J^^:^ 
to  cmmence  afur  tht  death  rf  barm  and  ftmt  witboMi  fffiu  maU^  ^'  Clarkl^ 
is  a  good  leafe  in  its  creation,    I^v*  35.  Trin.  13  Ca^«  flU  B.  R.  s!  C.  ad. 
Goodin  y,  Clarlu  j««»««?  »^  . 

tot.  Cur.  • 
jrneter  Mallet,  thatit  wu  a  good  leafe  by  way  pf  future  lotereft,  and  that  it  Aonld  commence  after  dw 
death w.th  heir  mate. — • ICeb.  162.  pi.  6t.  S.  C.  adjudged.     ■    p       S.  C.  died  per  Holt  Cli. 

twhofaid  he  could  not  agree  to thia opinion,  but  Powell  J.  held  ihc  te^^  gjppd  in  fOMU of  ci€a:UoiU 
lU'i  R^.  624^  615.  pi.  z,  TriQ.  '5  Ann.  in  CafiP  pf  Andrcwav.  Straoa. 

(T,  a.  2)    ConftrudioQ  of  Leafes. 

|.  A     Leafes  an  houfeto  B.  to  do  with  it  at  buplio/un.  B.  may 

-^^  ufe  the  houfes,  but  he  cannot  deftroy  them  or  pull  them 
down;  per  Doderidge  J.  2  Roll.  R.  74.  cites  17  E.  3.  18  £.  3.  - 

2.  Leafe  of  lands  by  deed  for  years,  and  in  the  fame  deed  leflbr 
crutnants  and  grants  to  lejfei^  that  he  (b^  take  convenient  houfe^ 
hooti  ^c,  in  all  bis  wood  called  M,  &c.  which  wood  was  no  parcel 
rfthe  land  leaffd  hy  the  deed»  but  other  land ;  this  is  a  good  grant, 
and  leiTee  iball  have  it  during  the  term,  and  executors  ihall  take 
it  as  aifignees  to  lefiee,  and  this  grant  does  not  reftrain,  but  he 
(hall  have  houfe-boote  &c,  in  the  land  leafed  alfo.  Mo.  6.  7. 
pl.  aj.  Pafch.  3  E,  6.  Anon.  . 

3*  Leafe  by  baron  and  feme  and  another  feme  by  indenture )  ^^^ ..  ^ 
lefiee  covenants  to  find  fufficient  man^s  meat^  and  horje  meaty  to  the  Mich.  3. 
baron  and  feme  and  the  other  feme,  or  to  their  fervants,  at  their  ^"'  ^*  ^ 
coming  to  London,  in  his  houfe  in  Southwark.  Baron  and  feme  Dixon^in' 
died.  The  other  ftmt  tak4S  baron.  He  is  not  bound  to  findfufte-  totidemver- 
nance  for  the  baron,  but  only  for  the  feme,  or  for  her  fervants^  ^"»  ^^ 
and  not  for  both  at  tbfe  lame  time,  becaufe  the  covenant  was  in  0^*1" atnmf. 
the  disjundive  ;  but  dubitatur  if  he  is  to  find  them  for  one  meal  utionofDa- 
only  at  their  coming,  or  all  the  time  of  their  ftay.  Dal.  44.  pl.  ^'^^^* 
31.  4tliz. 

4.  Leafe  to  two  durante  vita  ipforum^  alterius  eorum  diutius  ^nd.  i^u 
vlvent*  abfque  impetitione  vafii  durante  vita  ipjorum^  this  liberty  feemi  tobt 
runs  with  the  eftate  and  (hall  endure  as  long.     3  Le.  151.  pl.  ^- ^' 
202.  HiU,  29  Eliz.  C.  B.  Rolt's  Cafe. 

J.  Pro  termino  vita  eorum  et  cujujlibet  ipforum  alteri  poft  alterum 
diutius  viventij  refolved  they  (hall  take  jointly,  not  by  remainder. 
Mo.  637,  pl,  876.  Trin.  43  Eliz.  C.  B.  Mellow  v.  May. 

6.  If  leffeefeal  his  part^  and  not  the  UJfor^  nihil  operatur,  neither 
in  refpeS  of  the  intereft,  nor  in  refpeft  of  the  covenants ;  for  the- 
covenants  depend  on  the  leafe,  and  if  there  is  no  leafe  there  is  no  " 
covenant,  and  confequently  no  breach  of  covenant,     Yelv.   19. 
Mich.  44&  45  Eliz.  B.  R.  Soprani  &c.  v.  Skurro. 

7.  Leafe  of  lands,  and  that  he  cut  hujhes  without  de/!ruEtion^  in 
the  wafte  or  common,  this  muft  have  a  reafonable  conftruftion, 
and  leflee  may  take  conveniently  and  fufficiently  for  his  neceflary 
Vfe,  and»omorei  per  Doderidge  J.  2  RolI.R.  74.  Hill.  16  Jac. 

8.  Leafe  of  a  houfe  and  lands  to  A.  for  99  years,  remainder  to 
B^for  ^ years  }  provided,  th^tiftke  Icjfces  do  not  inhabit  in  the  faid 

houfe 


3M,  t 


Cftatr. 


bouie  let  dortng  the  whole  term,  that  Aen  the  leafe  ihaO  be  void; 
per  Roll  Ch.  J.  thofe  in  remarnder  werenot  bound  to  inhabit  be- 
fore the  remainderfalls  tothem,  but  reddendo  fingula  fingulis  rhtj 

I  3^3  }  ought  to  inhabit  fucceffively  one  after  another.     Sty.  176.  Mich. 
1649%  RatdifFv.  Oudeny. 

9*  A  leafe  for  years  at  common  law  is  no  leafe,  bef(>re  aShui 
entry  nothing  paficth  \  per  Levins ;  Arg.  Cumb.  249.  Paich.  6 
W,  &  M.  in  B.  R.  in  Cafe  of  Smart  v.  Williams. 

^I^.^?*  !©•  A  leafe  ^ry^flri  (tand&  only  in  point  of  contra^.  Lev.  145. 

^J^''*    Mich.  16  Car.  ^.  B.  R.  in  Cafe  of  Mafon  v.  Tiedway. 


Mich.  If  Elis.— «-^Mril  55.  per  Shuts  }.  in  pi.  117.  S.  P.^—Pcr  Popham  Ck.  ].  Ov. 
iQa»i03.  PaTch.  .^6  filis.  in  Cafe  ^  James. v.  Portmao.  S^P. 

(U.  a),    [Leafe.] 
By  what  Words, 

CsDb  J.  tjz,  1^1 .  T  F  A.  covenants  with  B,  hy  indenture  to  Uvy  a  fine  oTcertata 
fl.  1  j.s.  C.  A  j^jjj  within  a  year  after,  u  the  ufe  efB.  and  his  beirs^  fr^ 

l«^a«ofd.  vj/S  that  if  100 1.  be  paid  to  B  at  the  end  of  13  years,  that  it 
tot  c«r.—    ihall  be  to  the  ufe  of  A.  and  his  heirs,  and  by  the  fame  indenture 
^  ^*  'iSi    ^'  covenants  and  grants  for  him,  his  heirs,  executors  and  aiGgns, 
ih^^Mod.  ^^  g^  i^jg  heirs,  executors  and  afligns,  that  be,  his  heirs,  exe- 
cutors and  siffigns^  ^11  fuietly  have^  hoIJy  and  enjoy  the  premi/is 
from  fiich  a  dAy  for  1 3  yearsy  andfi  yearly  from  henceforth  for  ever 
until  ttefaid  loo  L  he  paid  according  to  the  intent^  without  let  of 
A*  or  the  lawful  lit  of  any  other^  rendering  141/.  rent^  and  B.  cove- 
nants that  be  will  not  do  wafte.     If  no  fine  be  after  levied,  this 
covenant  and  grant  for  enjoying  (hall  not  be  a  leafe  for  1 3  years 
for  it  has  reference  to  the  iine  which  ought  to  be  levied,  which 
by  the  intent  of  the  iodenture  ought  to  raife  alt  the  eftate  in- 
tended.   Tr.  5  Ja.  B.  R.  adjudged  between  Evan  and  Thomas,] 
MniL  f^.  2.  Leafe  for  ife  he.  provided^  that  if  the  leffee  die  within  bo  ytort 

^  ^^-         then  next  following!  diat  in  fuch  cafe  his  executors  and  aj^gnsfindl 

Puter^     *   ^<'^^  ^^^  ^"j^  ^^^  ^^^  ^*  ^'^  ^^^  ^^^^  ^^  ^ii^^  rf^^^  ^Jf'^  *'""'  ^ 
Sw  C.  heM    yearsy  to  be  computed  from  the  date  of  the  indenture,  are  expired. 

J*^^*y*  The  Court  held  that  this  was  not  a  leafe,  but  only  a  covenant  &c. 

ihiag  •€  the  DycT  158.  a.  pi.  83.  Trin.  3  &  4  p.  &  M.  Parker  v.  Gravcnor. 

fiid  term 

^n»  limited  tDthc  leiTec  for  life,  as  remainder  to  him  and  his  cxecutort.-~-Bendl.  72.  p).  n$- 
S,  C.  held  accordingly.— S.  C.  cited  1  Rep.  155.  a.  ihat  it  is  no  leafe,  l»uton!y  a  coTcninr  fcf 

tbe  sDCcrtaistf .—— &  C  cited  Mo.  247.  in  pi.  38S. Ibid.  480.  S.  C.  cited  that  the  woii 

(pi«Mf*}  did  aiit  import  a  grant,  but  an  agreement,  and  fo  founds  in  covenant,  acd  not  In  ^mife. 
S.  C.  cited  Hob.  J5.  accordingly. 

l>.  177  b.        3.  Feme  leflee  for  years  takes  baron  and  dies  1  be  in  reverfioa 

P'i5>|  ?  C    ^^^^  ^^  years,  to  comnience  after  the  t^rm  demifed  to  the  hrtn 

l-S.'c.cftl  where  it  was  demifed  to  the  wifcj  and  by  aft  in  law  transferred  to 

«Aby Afchcr  the  baron,  yet  by  reafonable  conftruftion  it  was  refolved,  the  lanii 

].Cast.  149.  ^25  \^y  tj^  y^ife  demifed  to  the  baron  to  mal^e  the  leafe  hare  a 

good  beginning.    6  Rep.  36.  a.  b.  cites  PI.  C  192.  a.  [Anno 

I  Eliz.]  Wrotefley  v.  Adams. 

4*  Grant  of  the  reverfan  baben^  the  land  for  years  afnetermim 

5  &c. 


&c«  counterraili  a  good  Icafe  of  die  thing.    D.  1 78.  a.  pL  37. 
Hili  2  Eliz. 

5«  Articles  between  A.  andB.  A.  ewenanis^  grants  and  agras  Cro^  C. 

that  Bmjbatt  have  the  land  for  fix  jiarSyZViA  in  confideration  of  this  ^'  ^  '• 

B.  covenants  and  grants  for  him,  his  heirs  and  eacecutors  l»  pay  the  jJag«i,  u4 

jKifir^  re^of  10/.  to  A.  his  executors  and  heirs.  Refolved  it  is  a  dKrcmihaU 

kafe,  and  a  good  refervation  of  rent*  Jo.  231.  pi.  a.  Hill.  6  Car.  C  324  ] 

B.  R.  Draicc  v.  Monday.  Si7^ 

the  itferfioa,  ud  not  to  the  cxcctttsr.-i-A.  covenaaliby  de«d  that  B.  ihall  haVethe]andfer6fcui 
u  xMt  1  Icafe,  though  a  leafie  hy  detd  it  a  covenant.     Br.  Leafe,  pi.  21 .  cites  2 1  H.  7. 3S. 

6.  A.  conveyed  land  to  the  ufe  of  himfelf  for  life,  remainder  Lev*  15* 
to  his  fon  and  the  heirs  male  of  his  body,  and  if  he  dies  without  q?^\  ^ 
ifliic  male  of  his  body,  that  then  his  daughters  Jhall  have  his  land  for  adjudgei-Z 
too  years  \  adjudged  per  tot.  Cur.  prxter  Mallet  a  good  leafe  by  K.cb  462. 
way  of  future  intereft.     Sid.   102.  pi.  8.  Hill.  14  &  15  Car.  2.  ^i'.^I*^:?- 
B.  k.  Goodier  v.  Qerk.  *  ^«.5? 


theplaintil^ 


by 

doubted  whether  it  may  not ;  but  as  to  its  being  a  leafe,  or  a  cer-  '•mct  that 
tain  preient  intereft,  be  iaid  it  was  true  that  5  H.  7.  1.  is  that  it  jS,!***"^ 
is  fo.    Mod.  14.  Trin.  21  Car.  2.  B.  R.  Hall  v.  Sebright.  pleaded  «i^ 

ieafe,  and 
£itei5  K.   7.  I.— ft  Keb.  561.  pi.  60.  S.  C.  and  per  Curiam  thia  it  a  Uafef  and  Ihoiild  be  t$ 
pleaded.— Br.  Leafes,  pi.  30.  cites  5  H.  7.  1.  S.  P.  per  Curiam  accordinfly. 

(X.  a)   What  Words  will  make  a  Leafe  for  Years. 

[i.  TF  a  man  covenants  and  agrees  with  another  that  he  Jhall  *S.C.  cited 

haw  certain  land  for  certain  year s^fcilicet  y from fueh  a  year  to  \  ^*^-. 
fuch  ayeary  under  Juch  rentj  this  is  a  good  leafc  for  years.  My  Rep.  Cmnant.* 
14  Jac.  Sir  IViUtam  EJfex.  Trin.  5  Jac.  B.  R.  ♦  Tooker  v.  Squier  pi-  *6.  citet 
agreed.  Hill.  12  Jac.  B.  adjudged  between  t  TifdaU  and  Sir  PFil.  co"t;^b^^* 
Ham  EJfex.  adjudged.    Mich.  4  Car.   B.  R.  adjudged   between  FiMux,JiM 
X  Geary  and  Read^  which  intratur  Pafch.  4  Car.  432.  Hobart's  f^i^thata 
Rep.  48.  Same  Cafe.]  >*^^  ^^ 

a  cvfeaaatt  bat  chat  a  covenant  caanot  be  a  leafe  ibr  yean,  and  that  confequently  a  covenant  to  luvt 

lind  for  fo  many  years  is  noleaiV. Br.  Leafes,  pi.  6  •.  cites  37  H.  8.  and  i  E.  6.  and  fayi  it  was 

admitted  i  E.  6.  in  Chancery,  that  where  J.  conveuit  &  coocciBt  to.  W.  S.  that  he  Ihould  have  10 
acrct  in  D.  for  20  years,  that  this  was  a  good  leafe;  for  this  word  (cooccflit)  is  as  ftrong  as  dimifit 
•r  locavit,  and  Mich.  37  H.  8.  the  fame  was  agreed  accordingly  by  feveral. 

+  Hob.  34.  pi.  39.  S.  C.  the  words  were  that  habcrct,  occuparet  U  gauderet,  and  adjudged  that 

this  was  a  leafe ;  for  ihofe  are  perfedt  words  to  give  an  intrreft. Roll.  Rep.  397.  pi.  23.  S.  C.  and 

admitted  by  judgment  that  the  words  The  Qm^\  have  the  land  for  fo  auny  years;  is  a  good  Ifafc,  *  Mo. 
S6f.  pi.  1183.  S.  C.  refolved  that  uie  words  (have,  occupy  and  enjoy)  U\  good  If 3ft.  *  1  BulftI 
%o^  S.  C.  aad  per  Coke  Ch.  J.  this  is  a  good  leaie»  and  judgment  accordingly  {  but  he  took  a  diffe. 
reacc  between  fuch  covenant  asade  by  one  that  is  owner  of  the  land,  and  where  it  is  made  by  a  ftranger 
that  has  nothing  in  the  land ;  that  in  the  firft  cafe  it  will  amount  to  a  kafe,  but  n«t  in  the  laft.'^-Browa]. 
aj.  S.  C.butS.  P.  does  nor  appear.— Same  diiTerence  taken  Le.  136.  in  pi.  ij6.  Mich.  30  £lii. 

X  Cro.  C.  128.  pi.  3.  Geary  v.  Reafon,  feems  to  be  S.  C. 

The  words  {covenant,  grant  and  agree  that  one  fliouki  have  land  lor  fo  many  years)  aie  apt  words  to 
make  a  leafe  for  years  and  enure  as  a  leafe;  refolved  Cro.  J.  91,  92.  pi.  19.  Mich.  3.  Joe.  B.  R. 

Whitlock  v.  Horcon. Noy  14.  Whitlockr.  Chatw^ll  S.  C.  adjudged.— -Nor'a  Max.  67.  S  P 

iMT  coBceifit  isof  fuch  fofceas  dimiiit, 

[a.  If 


^M  inflate* 

S^C.^hcW  ^^^^  between  A.  and  B.  which  arc  fuch,  fcilicct,  inprinaisy  It  is 

%j  ail  tht  agrtedthat  -A.  i^th  Ut  fuch  land  to  B.f^r/hiyHHrs  from  Michaebnat 

i»ft»«« VJ  <^/r,  protuided  that  the  UJfeeJbalipay  thtrefort  at  Jmcbaeimas  aniwr 

i**  *    1  Lady-dasf  loo/.  by  even  portions  during  the  term,     Aod  there  was 

La^  and  ^^'^  (mother  covenant  that  a  lea/e/hould  he  made  emdjealed  by  che  {ui 

^dgmenc  A*  b«fore  the  feaft  of  All- faints  cnfuing,  according  to  the  efeft 

accofdingiy.  of  thofe  articles  5  though  here  be  a  covenant  for  the  fealingof  a 

Z^^^^'  leafe  after,  according  to  the  articles  aforcfaid,  yet  tnafmuch  as 

S.  C.  and  the'Vords  of  the  firii  covenant  are,  diat  A*  deth  Ut  the  *  lend 

f     ^     \  in  the  prefent  tenfe^  and  he  has  time  by  this  to  make  the  leafe 

•foi.  84^,  j^ffgj.  ^  [gj^fe  ig  ^Q  commence  bv  the  firft  article,  this  Is  a  pre- 

suiediobca  ^^"^  ^*^^  ^^^  rcfervation.     M.  38  &  39  tliz.  B.  R.  adjudged  ja 
•reTeat        debt  foi  the  rent  between  Harrington  and  Wife.'\ 
fcafe. 

Koy.  5  7.  S.  C.  and  by  the  covenant  that  he  may  maric^  the'  leafe  before  the  feaft  of  AlUSaiiits,  it  af- 
fftan  tkat  it  wai  but  iw further  aJJunuKe^aHd  not  to  defiroy  tbefrtfutt  tutfe, 

S.  C.  cited        [3.  If  alnan  covenants  with  another  to  permit  andjuffer  bin  t$ 

3  Bulft.  have,  hold,  and  occupy  certain  land^ir  a  certain  time,  this  is  not 

2^  Roll.  any  leafe  i  for  the  words  permit  and  fuffer  ihew  the  intention  to 

Kep.  121.  be  only  a  covenant,    Trin.   5  Ja.  B.,  R.  per  Cur«  betweeo 

•""'^- -^i  ^oiJter  and  Squier.l 

u  a<\|udgcd  ..  I  J 

irin  4jac, 

7*-— ^S.  C.citfd  A«.  a  Mod^8i..i.iM.  i(S.  h)  pl.io.  S.  €« 

[4,  If  articles  of  agreement  are  drawn  between  A^  and  R 

which  are  fealed  and  delivered,  in  which  is  contained  in  this  man* 

ner,  fcilioet,  imprimis.  The /aid  J.  is  contented  to  demife  the  parfo^ 

nage  tfc.  to  the /aid  B.  from  Alidfummer  next  for Jix  yearSyVfi^  thdc 

Words  after  in  the  articles,  viz.  the  rent  rejerved  is  100/.  per  ann, 

a  re-entry  for  non-payment  of  the  renty  a  covenant  for  reparation,  et 

covenant  to  do  fuch  a  thing  ;  and  to  thcfe  articles  the  parties  put 

their  feals  ;  this  is  not  any  Icafc  but  a-  covenant,  for  it  appears 

upon  all  the  covenants  that  they  were  hut  inJiruSiions  to  make  a 

leafe,  and  not  to  have  the  eSe&,  of  a  leafe  ^  and  the  word  (con* 

tented)  does  iK>t  intend  the  prefent  but  the  future.     M.  40  &41 

El.  B.  R.  adjudged  between  Pleafaunt  and  Higbam,'] 

U9,  8.  pi.       5.  If  one  fays  to  J.  S.  you  /hall  have  a  leafe  rfmy  lands  in  D. 

^1,  Pafch.   jr^y.  21  yearsy  paying  \os.  per  ann.  make  a  leaje  in  writings  and  I 

if^o^tifein '  willfeal  it ;  this  was  agreed  to  be  a  good  leafe  by  parol  though 

verbis. no  writiiig  be  made  of  it,  for  the  intent  of  thelcflbr  is  fufEcicndf 

^^  7.  pi.  expreffed,  ^nd  the  making  of  it  in  writing  is  but  for  further  af- 
E.^.t*c!  furancc.  Note,  Cro.  h.  33.  pi.  17.  Trin.  26  Eliz.  B.  R. 
SB  fettdem     Maldon*s  Cafe. 

Bat  where  the  words  wrre,  I  fromife  tbmtyMtJhaU  Arfw,  af«r  yoor  teraa  ended  in  the  fane.  aliU 
leafe  for  11  year&»a«  you  have  inihc  fame,  is  only  a  promife,  and  not  a  lea^e.     And,  156,  137.  p^. 

187.  Pafob.  27  EJ»»-  M<»»^  v-  Williams. M».  110.  pi.  357.  S.  C. Bat  fee  oewtbe  SuU 

29  Car,  X.  cap.  3.  of  Frauds  and  rcijuiic*. 

6.  If  I  agree  to  let  my  land  this  is  no  leafe  ;  per  Wray  Ch.  J. 
Cro.  E.  156.pl.  39.  Mich.  '31  &  32  Eliz.  B.  R. 

7.  An  agreement  to  take  a  hj'fe  at  50I.  ayear,  ai;d  the  Icfllc  t  it* 

P'«> 


higin^and  another  agreemmt  by  nates  to  let  for jfuen  ar  eUvenjears  a0 
the  lejfus  eU&ton^  and  the  leafe  to  be  engroffed^  but  it  never  was  en- 
grofled.  llie  Coart  agreed  that  this  is  no  leaTe,  but  a  tenancy 
at  will.  3  Keb.  6&  pl«  9.  Mich.  24  Car.  2«  fi.  R«  Surges  v« 
Bowmaiu 

(X.  a.  a)    What  amounts  to  a  Ltaft.  f  3^6  ] 

1.   A   Licence  to  occupy  is  a  leafe ;  per  Hobart  Ch.  J.  Hob.  35 
'**•  cites  5  H.  7.  I.  though  10  E.  4.  feems  to  make  a  doubt 
that  the  leflTor  may  alfo  occupy  with  him  ;  but  21  H.  6.  37.  Paf- 
ton's  opinion,  that  if  one  licenfes  me  to  fow  the  land  it  is  no 
leafe,  and  therefore  if  I  fow  the  land  another  fhall  reap  it  j  and  to 
this  opinion  Hobart  agrees. 
2,  Leafe y^r  1000  days  is  a  leafe  for  years.  Finch.  17.  b. 
3*  A  man  made  his  will  in  fuch  manner;  /  have  made  a  leafe  ^^'  34- P^ ' 
fit  21  years  to  J.  S,  paying  but  ios,  rent ;  this  is  a  good  leafe  by  ^'.^  ^'^ 
the  will,  for  this  word  (I  have)  fliall  be  taken  in  the  prefent  tenfe^  bis.— S.  cl 
as  the  word  (dedi)  is  in  a  deed  of  feoffment.    Mo.  31.  pi.  loi.  cited  and 
m.  3  Elk.  Anon.  ^^^^^-^ 

1  Vent.  57. 
in  the  Cafe  of  Wright  t.  Wyvcl,  Trin.  i  W.  &  M.  in  C.  B.  To  which  it  was  anfwcred,  that  the 
cafe  thete  was  of  little  authority ;  for  it  did  not  appear  how  that  matter  came  in  ^uediony  or  in  what 
Court,  or  in  whataAiooj  and  faid  oaly  fuit  tenus  3  El'it. 

4.  Expofmg  land  to  halves  for  a  crop  is  no  leafe  of  the  land  ;  Cro.  E* 
butotherwife  if  it  be  for  2  or  3  crops  ;  fo  that  for  breaking  the  g^c^h  id" 
clofc  tbc  owner  only  may  bring  trefpafs,  but  for  fpoiling  the  corn,  accordingly. 

by  a  ftranger  they  ought  to  joyn,  being  tenants  in  common  *-«• 

thereof.    Cro.  E.  143.  pJ.  10.  Trin.  31  £liz.  C.  B.  Hare  &  ^^^'  ^' 
al.  V.  Lclcy.  v.  Okcicy 

S.  C.  held 

iccordingly. Gouldlb.  77.  pi.  9.  S.  C.  held  accordingly.— —A.  leafei  to  B.  for  three  crops,  it 

is  a  good  leafe  for  three  years;  'per  Haughton  J.  Roll.  R.  319.  in  pi.  29.  cites  13  E.  3.  Fiuh. 
Account,  130. 

5.  In  an  eje^*  firm*  the  cafe  was  thus,  V.  leafes  bL  acre  to  A. 
for  20  years  rendering  a  rent  &c.  And  afienuards  Ic^lks  wh. 
acre,  and  the  rent  and  reverfion  of  bl.  acre  to  F.  by  demife,  grant, 
and  to  farm  let  for  99  years,  habend'  wh.  acre,  the  reverfion  of 
bl.  acre,  the  rent,  and  premifes  for  99  years,  rendring  rent  &€• 
A.  never  attorns ;  the  20  years  expire,  and  F.  enters  in  bl.  acre, 
and  by  the  Court  well,  for  that  fhall  enure  as  a  leafe  by  the  words 
demifc  &c.  Noy.  153.  Fitch  v.  Vaughan. 

6.  There  were  articles  drawn  between  A.  and  S.  (viz.)  tfr//- 
cies  agreed  upon  &c.  Imprimis  An  doth  demile  his  clofe  to  S.  to  have 
it  for  40  years^  and  a  rent  referved  with  a  claufe  ofdijhefs  i^c,  in 
iaitnefs  viheretf  {^c.  and  afterwards  there  was  written  in  the 

fame 


3i6 


4iftate4 


£une  paper  a  memerandumythAtthefe  articles  are  U  be  eriireiif 
i^unfel  of  both  partus^  according  to  the  due  form  rf  hnC ;  and  bc« 
ca<ire  the  intent  of  both  parties  appeared  by  that  memorandani, 
aind  the  leafe  was  drawn  by  the  counfel^  but  never  fealed,  (for  the 
parties  difagreed  about  fireboot)  it  was  ruled  upon  ejedione 
nrmae  by  the  Court,  that  the  articles  were  not  a  fufficient  leafe, 
and  the  jury  found  accordingly  without  departing  from  the  bar. 
Noy  I  %Z.  Sturgion  v.  Dorothy  Painter. 

7.  If  one  grants  to  J.  S.  the  pr^s  rf  bis  laudy  and  makes 
livery^  this  0iall  be  a  leafe  for  life  $  per  Coke  Ch.  J.  3  Bulft. 
xoi,  Mich.  13  Jac.  in  Cafeof  Blaoiforde  V.  Blamforde. 

tdjudged  ^^ys  defendant  entered^  but  does  not  aver  a  leafe  made.  Defendant 
bpon  dc  pleads,  he  ought  not  to  have  rent,  for  no  leafe  made.  Per  Hdt 
^rrer  ^at  Q^  j^  \^  mutual  Covenants,  where  the  performance  of  one  docs 
r  '227  '1  ^^^^  upon  another,  the  precedent  covenant  muft  be  perfermed 
cics  did  not  firft*  Pcr  Eyres  and  Dolben,  the  covenant  and  entry  amount  to  a 
kuMint  to  a  Uafe ;  and  fo  was  Harrington  and  Wise's  Case.  Per  Hok, 
^^^^  it  has  been  held  aliter  ever  fince ;  judgment  pro  quer\  12  Mod. 

I.  Mich.  2  W.  &  M.  in  B.  R.  Copley  v.  Hepworth. 

9*  A.  licences  B.  to  enter  and  take  the  profits  \  it  is  a  leafe  at 
will,  and  if  the  licence  was  for  a  year,  it  is  a  leafe  for  a  year  \ 
otherwife  of  a  licence  to  hunt^  and  if  A.  licence  B.  t9  cMtf  upon 
.  his  docky  and  carry  on  his  trade^  it  is  a  leafe  ;  becaufe  it  is  all  tbe 
proper  profits  of  a  dock ;  Per  Powell  J.  2  Salk.  588.  pi.  3« 
Pafch.  4  Ann.  B.  R.  in  Cafe  of  the  Queen  v.  Winter. 

10.  If  a  licence  is  granted  to  a  man  to  ufe  my  ground^  orfff 
yardy  he  has  thereby  an  intereft  in  it,  fo  that  tbe  licence  is  not 
revocable,  but  it  amounts  to  a  leafe  at  will,  and  this  feemed  to 
be  the  opinion  of  the  Court,  and  that  he  thereby  had  fuch  a  pof- 
feflion  as  not  to  b^  turned  out  by  a  revocation^  but  by  an 
ejeclment.     I  j  Mod.  42.  pL  i.  Fafch.  4  Ann.  fi.  R.  Anoiu 


(X.  a.  3)    What  fliall  be  faid  a  Leafe,  or  Bargain 

and  Sale  &c« 

Mo.  1 5.  pt.  I  •  A  Seifed  of  the  manor  of  Bl  by  indenture  bargatnedy  andfiU 
57-  Mich^         ix.    f^  Q^  qH  ffj^jg  herwoodsj  underwoods  and  bedgerows^os 

c.  B^Gow-  havdbeen  accujfemably  ufed  to  be  felUd  and  fold Jlanding^  and  being  ht^ 
er  V.  Ati-  upon^  and  Within  the  manor  ofB.  to  have  and  to  hold  aD  the  iaid 
^!^Ani^'  woods  &c.  to  the  faid  C.  from  iffc.  during  tbe  natural  life  of  tbe 
7.  pi.  15.  f^^^  ^'  ^^^  ^*  covenanted  &c.  with  A.  to  pay  to  A.1ier  c«- 
s!  c.and  cutors  &c.  yearly,  during  the  faid  term,  loL  C.  can  have  but 
^"dt'  tobc  ^^^  ^^^'  though  A.  lives  many  years  after.  3  Lc.  7.  pi.  19- 
r^tbar-    Trin.  4  Eliz.  Rot.  1620.  Andrews  v.  Glover. 

jjaiii  »nd 

Ole,  and  co  leafc  %  for  the  wocdi  ((hen  growing}  detcraunesy  that  the  Uai  U  aot  fc^  nd  if  tte  M 

it 


k  sot  leti  then  the  wood  grawinf  after  the  cut  of  whit  giew  at  the  time  of  the  falc  caniMt  paft.'— «»• 
BfeodL  III.  pi.  148.  S.  C.  an4  the  pleaiing*  and  the  Court  held,  that  the  defendant  could  have  hot 

•ae  eoi. J  Le.  54.  pi.  74«  Mich.  1$  iUis.  CT.B.  Amo,  S.  f.  hcU  aceordlngty  hy  three  jiOtioeH 

Vut  Dyer  e  contra. Ibid.  56.  pi,  82.  S.  C.  la  lotidem  verhit.-— 4  Le.  36.  pi.  100.  S.  C  ai 

mUcb  verbis. 

2.  Leafe  for  fears  t$  £•  rendring  renC^  and  after  leflbr  grants  4^^  *3« 
tbe  reverfiiu  to  Cfor  99  jrftfrj,  rendring  the  ancient  rent,  U  bavt  tiJ.^k*R. 
/tmri  /itf  day  of  the  kyi  without  impeachment  of  wafte,  this  is  a  the  bMm 
kafe  by  way  of  grant  of  a  reverfion^  and  to  pafs  as  a  reverfion ;  ^^^'j^ 
bat  per  Catline,  if  Icffor  had  granted  the  reverjUn^  and  alfo  dinafed  s!^^^^ 
ibt  land  for  ^9  year s^  it'fhould  pafs  as  a  leafe  to  begin  firft  after  totidem 
the  former  leafe  determined.     3  Le.  17.  pi.  40.  Mich.  14  Elia.  ^"^'"J^ 

inlotidca 


3.  A.  was  feifed  of  the  manor  of  D.  whereof  part  was  in  de-  *  ^.J^*' 
tnefne,  and  part  in  leafe,  and  did  demife  bargain  and  fell  the  fame  to  !'  cq^.  ^• 
W.  and  others  for  17  years  after  his  death  \  the  leflees  may  ufe  cheCoort 
this  either  as  a  common  leafe,  or  as  a  bargain  and  fale,  but  not  ef  ;waida 
both  ways,     a  And.  202.  p).  19.  Heywatd's  Cafe.  ^'  ^ 

4.  A.  kafes  to  B^for  10  years,  and  after  he  demijh  and  grants  [  328  J 
that  land  to  C.for  20  yearsy  that  is  a  good  leafe  for  10  years  pre- 

fendy  i  but  ifC.  happen  to  have  attornment^  then  he  (hall  have  the 
reverfion  prefently,  and  thofe  two  eftates  (hall  be  in  him,  and 
ftand  divided;  per  Cook  Ch.  J.  Noy  153.  in  Cafe  of  Fitch  v« 
Vaughan. 

5.  A.  made  a  kafe  for  life  to  B*  rendring  2o1,  per  ann.  after-  ^^^91 
irds  A.  by  indenture  in  coniideration  of  50I.  dermfirs  and  grants  k^J*^^ 


ward  _    

tiereverjion  to  hzvefrom  the  day  of  the  date  for  M  years  rendring  s.  C.  held 
JOl.  per  amu  It  is  a  good  bargain  and  fale,  and  d.  fhall  have  the  awor^^Y 
rent  referved  on  the  leafe  to  A.  2  BrownL  29i.'HilL  7  Jac. 
C.  B.  Smallmanv.  Powis« 

6.  If  a  man  demifes  and  grants  his  boufe  and  utenfib  Aere^  this 
is  only  a  demife  of  ail ;  but  if  fuch  a  demij'e  had  heenfirjiy  and  the 
grant  by  afubfequent  claufe^  there  the  utenfils  fliould  pefs  disjoined 
from  the  thing  leafed,  but  not  where  it  is  all  in  one  and  the  famt 
ckufe  \  fo  if  A.  make  a  leafe  to  B.  of  land  for  years,  and  after* 
wards  he  grants  or  felis  the  trees  on  the  land  to  the  leiTee  with 
liberty  to  cut  them  down  at  any  time  during  the  term,  and  then 
B.  furrenders  his  leaie  to  A.  yet  B.  may  cut  down  and  take  the 
trees  during  the  years  for  which  the  leafe  was  made;  and  the 
difference  is,  where  the  trees  are  conjoined,  and  where  disjoined 
from  the  term  in  point  of  intereft  ;  in  the  firft,  if  he  furrenders 
before  he  takes  the  trees  the  benefit  is  loft  ;  otherwife  where  they 
are  disjoined,  there  the  reference  ftiall  be  to  the  eiRu£Uon  of  the 
term  in  the  number  of  vears,  as  where  leffor  grants  to  leflee  trees 
growing  on  the  leaicd  land,  in  this  cafe  leflee  may  well  cut  and 
take  them  after  zfumnder  of  the  kafe  made  by  him  ;  per  Croke 
].  %  Bulft.  8.  Mich.  10  Jac.  in  the  Cafe  of  Billingty  v.  Herfy. 

(X.  a.  4) 


i 


(X«  a.  4)  What  a  CoTcnant  only,  or  a  Leafed 


^^7«       I.    A  N  agreement  or  eovenaAt  between  jf.  and  5.  that  J.  SiJbaS 
^^'q^        '^  *tfw  fuch  land  for  years  cannot  amount  to  a  leafe,  It  being 


Ow. 
Ferryn 

*  6.  P.  by'  tnadc  between  Jlrangerf ;  fo  if  A.  covenants  widi  B.  that  his  txi^ 
Anderfon,  eutOTS  Jball  have  fucb  land  far  41  years^  this  cannot  amount  to  a 
^coooe?'  ^k-i  for  they  are  in  this  degree  as  ftrangers  j  per  Anderfon  Ch. 

fit. ."    J.  Cro.  E.  173.  pi.  I.  Hill.  32  Eliz.  C.  B.  in  Cafe  of  Percy  r. 

But  if  A.     Allen. 

and  grants  with  B.  that  fi.  (hall  have  his  land  for  fo  many  yeany  it  it  a  good  and  abfoltite  leafc ;  M 
if  A.  covenants  and  grants  with  B.  that  B.  (hall  enjoy  &c.  it  is  not  a  Jeafe,  becaufe  it  fotudsoolyta 
coveiMint;  Cro.  J.  172.  pi.  13.  Tr7n.  15  lac.  B.  R.  in  Cafe  of  Evans  v.  Thomas.  Tanficld  faid  it 
Ikad  been  fo  adjudged  in  Pl  f  as  a  n  c  b*s  Cas  £.— ■"•A  negative  covenant  by  mortg^et  not  to  iolir* 
meddle  for  feven  years  Is  no  leafe.  Cro.  j.  659  pl.  9.  Hill.  20.  Jac.  B.  R.  Powedey  t.  Blackjftia* 
r.  49.  Mich.  32  Ac  53  Elis.  Anon.  S.  P. 


2.  If  A.  covenants  and  grants  that  J.  S.  fiall  have  bis  land  wiiS 
10/.  be  leviedj  this  amounts  to  a  leafe  till  the  money  is  paid} 
Arg.  7  Bulft.  252.  Mich.  14  Jac. 

3*  if  A.  licences  J,  S.  to  hold  his  land,  this  amounts  to  a  leafe  1 
Arg.  3  Bulft.  252.  cites  5  H.  7.  i. 
S.  C.  cited        4.  Leafe  for  life  by  deed,  provifum  eft  quod  iflejfee  £e  tvitUt 
C  ^mcr's**  ^*'  ^^^^  ^  ^^  years  next  enfuing,  that  his  extcutors  and  affipa 

clfe. fiol^  ^^^^  '^'^  ^s  in  the  right  and  title  of  the  leflee  pro  terndm 

3  Le.  22.  totidem  anTJorunfzs  (hould  amount  to  the  number  of  60  years  from 
*^^*  Parker  ^^^  ^^^^  ^^  ^^^  indenture,  it  was  held  per  Cur.  that  this  is  but  i 
v.^Gramior,  covenant,  and  not  a  leafe.  3  Bulft.  163.  cites  D.  150.  Parker 
*— s.  c.    V.  Grovenor. 

3.  Le.  154* 

C^2Q  1  P*'  Wray  Ch.  J.nr— 3  Le.  196.  per  Rhodes  J.  S.  C.  cited. — ^No  leafe  for  years  was  nade 
3^7  J  by  this  provifo  either  in  the  leflee  nor  by  remainder  in  his  executors,  becaufe  oochiag 
•f  the  term  was  limited  to  the  leflee  for  life,  as  remainder  to  him  and  his  executors.  And.  it.  pi. 
38.  Gravenor  v.  Parker.-— ~If  it  Oiould  be  a  demife  there  was  noperibn  to  take,  for  it  is  appoinied 
to  the  executors  and  affigns  of  leflee,  who  are  not  in  rernm  natura,  nor  parties  to  the  deed ;  Aig. 
Mo.  480.  cites  D.  150.— «^8.  C.  cited  by  Gawdy  J.  Cro.  E.  841.  in  pl.  iS. 

For  if  a  fine       5.  A.  covenants  with  B.  to  mate  a  conveyance  by  fine  to  him  of 

■vfcli^or  "^  ^^'  '*"^'  P^^^^'^  ^f  *'  P^y  ^*  *oo/.  at  the  end  of  12  years,  then  to  the 
feoff^ment  ^fe  <>f  the  fine  to  be  the  cognifor,  and  covenants  that  B^Jhallen-' 
made,  it  had  joy  the  land  for  1 3  years,  and  for  ever  after,  if  the  lool.  be  not 
not  been  a    p^^j^^     '^ht  affurance  was  not  made,  and  this  was  adiiideed  no 

leafe   Cro.       \       r     r  v.  f    •  i-  r     t  .^^L 

J.  170.  in  leafe  for  13  years,  becaufe  it  was  the  tntent  of  the  partus  to  make 
S-  C.  an  anurance  only  in  nature  of  a  mortgage^  which  is  but  a  covenant } 

Arg.  2  Mod.  80.  cites  Cro.  J.  172,  Cpl-  13*  Trin.  15  Jac.B.  R.j 
Evans  v.  Thomas. 

6.  It  was  admitted  Arg.  that  where  words  are  doubtful  and 

fuch  as  may  admit  of  diverfe  conftrudions,  whether  as  the  wards 

covenant,  grant,  and  agree  &c.  whether  they  will  amount  to  i 

leafe  or  not,  there  they  (hall  be  taken  as  a  covenant  10  prcycni  a 

foifeiture  j  fo  alfo  if  they  are  only  inJiruSions  s  as  if  \  man  by 

articles 


articles  lealed  aiid  delivered  is  contented  to  demife  fuch  lands^ 
aadarent  is  referved,  and  covenants  to  repair  &c.  2  Mod.  8i« 
Pafch.  28  Car.  2.  C.B.  in  Cafe  of  Richards  v.  Sely. 

• 

(Y.  a)   What  fhall  be  a  good  Leafe  for  Years  for 

Uncertainty. 

[i.  tF  a  man  poiTefled  of  a  leafe  for  years  grants  all  his  firm  af^  a.  a  ttmwt 

^  tit  bis  deatb^  this  is  a  good  grant ;  for  it  is  as  much  as  if  he  gnnts  all 
hadfaid,  that  he  granted  fomuch  of  his  term  as  fhall  be  to  come  ^^^^ 
at  the  time  bf  his  death,  which  had  been  good  as  it  (eems.  Con-  a  tempore 
traPafch.  43  Eliz.  B.  R.  between  Jueland  LingUy.']  mortu  of 

A.    Ad- 
judged that  the  habendum  ia  Yoidi  and  the  term  paflcs  prefentlyy  for  the  premiffes  make  a  prefent 
pvktf  add  the  habendum  is  repugnant ;  but  where  A.  ^^ithout  any  habendum  grants  to  B.  all  hi  a 
torn  which  fliall  be  to  come  at  the  time  of  his  death,  the  grant  is  utterly  void ;  p«r  Dyer  Ch.  ].  PI. 

C.  520.  Hill.  aoElis.  inCafeof  Welkden  t.  Elkington. ^D.  27X.  a.  pi.  30.  Pafch.  10  Elis. 

S.  P.  adjudged  accordingly. 

If  one  granu  his  term  after  his  death  it  Is  not  good ;  otherwife  if  by  way  of  l^e.    3  Bulft.  loS. 
cites  7  E.  6.  Br.  Grants  154.      , 

[2.  So  a  man  poffejftd  of  a  term  to  commence  after  the  death  of 
7.  ^.  by  indenture  recites  it,  and  grants  the  premiffes  habendum  all 
bis  intireji.  oftbefaid  term  afier  his  deaths  it  is  a  good  grant ;  for 
it  is  all  one  wim  the  grant  before.  Contra  Pafch.  43  Eliz. 
between  Jueland  Lingley^  adjudged.] 

[3.  If  a  man  makes  a  leafe  for  Jo  many  years  as  hejball  live^  it  is 
void  for  the  uncertainty.     Co.  Litt.  4$.  b.] 

{j^  If  leffeefor  years  grants  to  another  y&  many  of  the  years  as  Br.  Leafes* 
Mil  hi  come  at  the  time  of  his  death^  it  is  void  for  the  uncertainty  g^*^^-  "^* 
how  many  will  be  to  come  at  his  death.  Com.  520.  b.  7  £.  6.  s.  c.  cited. 
Brook  Grants  154.  Co.  i.  •  ReSor  Chedington  155.  per  Cu-  Arg.  Godb. 

Aig.  cites 

S,  C. a  And.  iz.  cites  S.  C,^— -Godb.  25.  in  pi.  3$.  Arg.  cites  Com.  520.  by  Popham>  that 

it  if  a  void  grant,  becaufe  no  iatereft  pafles  during  the  life  of  the  grantor. 

A.  hat  a  ieaft  for  40  years,  and  gituats  to  W.  N.  fo  many  of  the  ^ean  as  ihall  be  arrear  r  -^.  •« 
at  the  time  of  his  death  ;  per  Hales  J.  and  others,  this  grant  is  void  for  the  uncertainty,  L  3o^  J 
and  it  is  not  like  to  a  leafe  for  life  and  four  years  over,  for  this  is  certain  that  his  executors  (hall 
liaire  four  years  after  his  death,  but  in  the  other  cafe  the  grantor  may  live  all  the  40  years,  and  fo 
nodiiog  will  be  arrear  at  his  death.  Br.  Leafes,  pi.  66.  cites  7  E.  6.— ^>Lev.  45.  Mich.  13  Car.  a. 
B.  R.  in  the  Cafe  of  Capoohurft,  S.  P.  admitted,  and  judgment  accordingly^— Ray m.  17.  S.  C» 
and  S.  P.  admitted. 

»  Mo.  47S.  pi.  684.  Lloyd  ▼.  Wilkinfon,  S.  C. 

CS-  \f  leffif  for  years  by  his  will  devifethfo  many  of  the  years  as  If  a  termor 
JhaliteUfi  at  the  time  of  his  death,  it  is  good,  becaufe  the  will  tftif^iSe^** 
takes  efie£l  by  his  death)  and  nointereft  pafleth  before.     7  E.  6.  death  of  a 

Brook  Grants  IC4.]  ftranger 

^^^  J.  s.  fhall 

2uve  the  land  for  fo  many  years  as  fliall  be  then  to  come,  this  is  good  by  devlfe,  becaufe  he  might 
have  done  fo  by  the  demife  in  his  life.  Mo.  635.  pi.  87  >•  Hill.  74  E\\%.  C.  B.  in  Cafe  of  Rayman 
▼.  Cold.-  ■  S.  P.  accordingly,  becaufe  in  fuch  cafe  it  is  certain  h«w  many  years  he  i^to  enjoy  it  ; 
Ari;.  Show.  Pari.  Cafes  403.  in  Cafe  of  Jermin  v.  Orchard. 

Vol.  X.  B  b  [6.  If 


33^  Cfta^i 

Mo.  478.         [6.  If  lejfeefor  ninety  yean  dimifeth  the  land  t^  another  fir  70 

iliovd  ^C,     y^^^^  ^fi^^  *"  ^^^'*  *^  **  6^^ »  becaufe  it  i$  a  certain  tcmi. 
Wiiicinfon,    xMich.  34,  35  El.  adjudged.  Qo.  i.  *  Re^or  Chedington  ISS^I 
s.  c. 

♦  Mo,  478.  [7.  If  A,  leafeth  to  B.^ir ///Jr  with  (wdx  pravlfoy  provifumcfl: 
Lloyd  V.  ^^^^  ^f^^^  ^^jr^^  ^^^^  Within  the  term  of  ^o  years^  that  his  executors 
Wiiicinfon,  ^^d  ajjigm  Jhall  have  the  land  for fo  many  of  the  years  asjhall  amount 
S.  C.  and  to  40  years  to  he  accounted  from  the  date  of  the  indenture  5  this  is  not 
hi^s  Ccitcs  ^"y  \^2Sty  hut  only  a  covenant,  for  the  uncertainty.  Dy.  J  4. 
Dyer,  3&4  Mar.   150.  Co.   I.  *  Reclor  Chedington  i^^.'] 

Ph.  &  Ma. 

Fol,  1^0.  Parker  v.  Gravcner.— — And.  19.  pi,  38.  Grarcnorv.  Parker,  the  Court  held,  tbal 
no  ieafe  for  years  was  made  by  this  provilb  in  the  lefTee,  nor  by  remainder  in  his  executors,  bcctnfe 
nothing  of  thefaid  term  was  limited  to  the  lelTee  for  life,  as  remainder  to  him  and  his  executors. — — 

Bcndl.  72.  pi.  115.  S.  C.  accordingly. S.  C.  cited  Hob.  35. S.  C.  cited  by  Rhodes  J.  3  Le# 

i96.  in  pt.  244.  Hill.  29  Eliz. ^4  F^e.  193.  in  pi.  303.  Rhodes  J.  cites  S.  C. 

[8,  If  a  man  leafes  land  to  another  habendum  a  mortefua  fir 
up  years  it  is  a  good  Icafe.     7  E.  6.  Brook  Grants  154.] 

[9.  TChe years  ought  to  be  certain  when  the  Ieafe  is  to  take  effeB  in 
intereft  or  pofleffion,  but  before  it  may  depend  upon  an  un- 
certainty, viz.  on  a  pof&ble  contingency^     Co.  Litt.  45,  b.  Co. 
6.  The  BiJbopofBath  35.] 
/■    ^      ^       [[10.  If  A,  grants  to  B.  that  when  B,  has  paid  ^oU  to  A.  bt Jhall 
Fol.  849.    have  a  Ieafe  for  21  years  in  Blaclcacre,  and  afcerwjirds  B.  pays  the 
^^      ^^"""^  20I.  he  Qiail  have  a  good  Ieafe  for  21  years  from  thence  next  fol- 
lowing.    Co.  Litt.  45.  b.  Co.  6.  The  Bijhop  of  Bath  35.] 
S.  p.  ac-  [i  I .  If  A.  leafeth  to  B.  forfo  many  years  as  j.  S.  Jhall  name^ 

^j^i^^fj'][  and  afterwards  J.  S.  names  the  years,  it  is  a  good  Ieafe  for  fo 

J.  5.  names  •»  r^       t  <  i5^r  .. 

the  years  in  many  years  as  J .  d*  names.     Co.  Litt.  45.  b.  Co.  o.  35.  b.j 

the  life  of 

A.  But  if  the  Ieafe  had  been  for  fo  many  years  as  my  executors  fhall  Bame,  that  can  neter  be  aade 
good  in  my  life ;  Arg.  3  Le.  86.  in  pi.  125.  cites  Fl.  C.  273.  6  Elis.  by  WeAm  J.  in  CaficofSay 
T.  f  Smith  and]  Fuller. 

[l2.  Although  there  does  not  appear  any  certainty  in  the 
leale  of  the  years,  yet  if  by  reference  to  a  certainty  //  may  be  made 
certain^  it  is  a  good  Ieafe.     Co.  Litt.  45.  b.  Co.  6«  35.  b.l 

[13.  If  A.  leafeth  land  to  B.  for  Jo  many  years  as  B»  bath  in 
the  manor  of  D,  and  B.  has  a  term  of  io  year Sy  it  is  a  good  kafc 
for  10  years.  Co.  45.  b.] 
[  33O  14.  A.  leafes  land  to  B.  ////  B.  has  levied 20L  it  is  a  good  Icafe. 
3  Bulft.  252.  fays  it  was  fo  adjudged  3  Marine,  though  before  it 
was  a  point  undetermined,- cites  Br.  Novel  Cafes,  fol.  I02.pl- 
468.  and  Br.  Tit.  Leafes, pi.  67. 

15.  Leafc  foryi  many  year s^  as  land  in  execution  byjlatutemer* 
chant  Jhall  be  in  execution  is  not  good  for  the  uncertainty.  Fifldu 
44*  b. 

16.  A.  has  a  meadow  in  thefarifh  of  H.  which  extends  into  tW9 
counties  B.  and  IK  but  the  meadow  lies  in   W.  and  is  called  by 

the  name  of  Calleys.     A.  makes  a  Ieafe  to  J.  S.  by  the  naox 

«f 
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« 

fffCalkys  in  the  county  of  B.  and  held  good.    D.  292.  a.  pi.  72. 
Trin.  12  Eliz. 

17.  A.  Icafes  to  B.  habendum  from  the  death  of  J.  S.  tW  Mich.  ^^"^^^ 
1600;  if  J.  S.  dies  before  Mich.  1600,  the  leafe  is  good ;  though  mcnccmcnt, 
the  commencenunt  is  uncertain^  yet  it  has  a  certain  end.     PI.  C.  continuance 
S23.  HiU.  20  Eliz.  in  Cafe  of  Wclkden  v.  Elkington.  "^^^t 

ii  voidf  18  if 
a  leafe  be  made  till  iflue  en  ventre  fa  mere  comes  to  age,  it  is  void.     6  Rep.  35.  b.  Tria.  3  ]ac.  ^ 
C.  B.  in  Biihop  of  Bath's  Cafe. 

18.  Mifrecital  of  the  date  of  a  leafe  of  a  common  perfon  is  not 
material,  becaufe  there  is  a  particular  time  appointed  from  which 
the  leafe  is  made.  D.  93.  b.  pi.  28.  Marg.  cites  Hill.  30  Eliz. 

19.  Land  wsisdenu/ed  to  j.  S.for  90  years  if  hejhouldfo  long  M«.  197* 
&/,  and  if  he  died  within  the  term^  that  then  his  wifejbould  have  l^'c^blit 
it  durante  toto  refiduo  termini  pradiBi ;  J.  S.  dies  during  the  that  is  of  a 
term ;  it  was  held  by  Walmfly  and  Windham,  contra  Anderfon,  leafcmado 
Aat  the  limitation  of  the  term  was  void  for  the  uncertainty  ;  and  fj^^  ^!^ 
the  word  (terta)  ihall  be  taken  for  the  intereft  and  not  fpr  the  if  fliefoions 
dme;  and  adjudged  that  the  wife  took  nothing.     Cro.  £.  216.  live,  and  the 
pi.  15.  HiU.  33  Eliz.  B.  R.  Green  v.  Edwards.  Sa^L^J 

and  adjudf* 
cd  foid  as  to  the  ion,  becaufe  there  is  no  refidue  of  the  term  which  is  determined  before.— ^—- And. 
158.  pU  266.  S.  C.  agreed  by  all  thejufticcs.  Le.  a  18.  pi.  300.  S.  C.  held  accordtag^.--*— 

I  Rep.  153.  b.  cites  S.  C.  adjudged  in  C.  B. 

20.  Termor  may  demife  the  land  for  certain  years  if  lefTee  fo 
long  live,  and  may  demife  the  fame  land  to  another  to  commence 
(rfier  the  death  of  the  firft  leffee,  and  good.  Mo.  635.  pi,  871. 
Hill.  34  Eliz.  C.  B.  Rayman  v.  Gold. 

21.  Lezkfor  life  to  A.  andXezk  to  B.for  10  years^  the  leafe  for 
years  is  not  void,  becaufe  it  may,  by  death  of  the  tenant  for  life 
within  the  years,  have  efFed.  Arg.  Mo.  344.  pi.  466.  Pafch. 
35  Eliz. 

22.  If  a  leafe  be  made  to  fuch  perfon  as  f.  S*JhaUname^  it  is 
void  for  the  uncertainty  of  the  perfon  of  the  leilee.  Mo.  666* 
pKpii.  Mich.  44  Eliz.  in  Cafe  of  Spark  v.  Spark. 

23.  Two  fever al  leafe  s  to  two  feveral  perfons  o(  the  fame  land  for 
&e/ame  term,  and  both  to  commence  at  the  fame  time^  and  both  leafes 
delivered  at  the  fame  time  to  both  leflees  are  void  leafes  to 
both.    Jenk.  256.  pi.  49. 

24.  Leafe  to  commence  after  efiate  tail  is  good.  Sid.  i02* 
pi.  8.  vlIi  1 5  Car.  2.  B.  R.  Godiarv.  Clarke. 

25.  B.  by  ileed  reciting,  that  whereas  J.  S.  had  demifed  to  '  ^^•14^* 
him  fuch  a  houfe  and  land  &c.  he  granted  and  affigned  to  defen*  ^q  y.  <>I 
dam  the  faid  houfe  and  premilTes,  with  the  appurtenances,  toge-  chard>s.C* 
thcr  with  the  faid  recited  leafe,  and  all  writings  &c.  concerning  the  *«*J«?K*^«c- 
famc  habend'  after  the  death  of  the  grantor  and  his  wife  for  and  b.  r"-^/" 
during  the  refidue  of  the  faid  term  unexpired.     The  Court  held  Fieem. 
this  affignment  void  ;  for  grant  of  a  leafe  for  years  habend^  after  ^*P*  5oo* 
death  is  void.     And  diverfity  was  taken  where  one  grants  his  S^^rnumv^ 
term  for  fo  many  years  asJhaU  be  arredr  at  his  deatb^  and  a  grant  £  332  ] 

fiba  for 
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Orchard;  for  four  years  or  more  in  certain  bahend*  afier  bis  Jeatb^  the  firft  li 
accw'di^giy  ^^^^»  ^^  fccoW  good ;  and  cites  |  Co.  155.  And  judgment  per 
ia  B.  R.—  tot.  Cur.  that  the  ailigntnent  was  not  good.  12  Mod*  ii«  Mich« 
But  thit       3  W.  &  M.  in  B.  R.    Germin  v.  Orchard. 

juogment 
was  after- 
waids'  revetfed  in  the  ezchequer  chamber,  and  that  reverfal  aflkmed  in  the  houfe  of  lords  at  tf* 

pears  in  i  Salk.  and  12  Mod. Skin.  52S.  to  546.  pi.  S.  Jerman  w.  Orchard,  S.  C.  in  CasL 

Scacc.  with  the  arguments  there.— Show.  Pari.  Cafes  199. 

26.  Termor  for  years  grants  for  a  Icfs  term  to  commence  afier 
bis  death,  as  if  H.  pofleiTed  of  a  term  for  20  years  grants  the  tene- 
ments for  19  years  to  commence  after  his  death,  this  willbegood^ 
for  fo  much  of  the  20  years  as  (hall  be  unexpired  at  the  time  of 
hi$  death.  2  Salk.  413.  Ruled  by  Holt  Ch.  J.  at  Dorchefler 
Lent  Aflizcs  xo  W.  3.  Grce  v.  Studley. 
VaugR  27^  Lejfeefor  2OOO  years  grants  the  land  to  B.  without  mention" 

obher  in  ^^^  ^^^  ternty  it  is  void  for  uncertainty.  2  Vern.  684.  [J.  6091 
Cafe  of       Trin.  1 7 1 2.  Kirfley  &  al'  v.  Duck  &  Ux. 

Bedell  ▼. 
Conftable. 

(Z.  a)     When  a  Leafe  fhall  be  faid  to  commence. 

s.  P.Arg.  [i.  TF  a  man  leafesy^r  21  years^  without  any  mention  at  whet 
Bi^gm.2i.  1  fij^  If  jif^ii  commencej  it  fliall  commence  immediately, 
Buift.  ly?"  fcilicet,  from  the  delivery  ;  for  then  the  words  take  efie&.     Co. 

Litt.  46.  b.] 
>.  Rep.  [2.  If  a  man  makes  a  leafe  for  21  years  to  A.  and  after  makes 

153.  b.  154.  another  leafe  to  B.  for  21  years  to  commence  a  fine  &  expiratinu 
pf  C***!  8  pr^di^i  termini  21  annorum,  and  after  A.  furrenders  his  efbte 
the  fame  '  for  ycars^  the  leafe  made  tb  B.  fliall  commence  prefentlr.  Co. 
diTeriatyas    Litt.  45.  b.   I  Rep.,  15^.  ReRo^  of  Chedingion^ s  Cafe.'\ 

that'^the  t4«  i?A/if  the  leafe  made  to  B.  had  been  limited  to  commence 

yean  are  fojifinem  &  expirationem  fradiBorum  2 1  annorum,  and  after  A. 
■linMbuVb  ^rrcndered  his  term,  yet  the  eftate  made  to  B.  fhall  not  com- 
effluxionof  mence  till  the  firft  years  fliall  end  by  effluxion  of  time  ;  for  there  is 
time,  fothat  diverftty  beticeen  the  term  of  7.1  years  and  zi  years,  Co.  Litt.  4J- 
Tn™™™      *».   I  Rep.  155.  RenorcfCbedington^s  Cafe.\ 

includes  as  well  the  cftatc  as  intertft  in  the  land,  and  by  grant  of  the  term  the  eftatc  and  intercft  for 
years  pallet,  and  that  ^5  H.  8.  6r.  Expolitionde  Parols,  pi.  44.  is  according  to  this  divcrfity,  where  it 
is  agreed  that  it  A.  Icafes  to  B.  for  10  years,  and  covenants  that  if  fi.  pays  lobl.  to  A.  within  tbi^ 
faid  10  years,  thai  B.  (ball  have  lee:  it  B.  furrenders  histerm  to  A.  and  afterwards  pars  the  100  L 
within  the  10  yean,  he  Ihall  have  fee  ;  but  otherwifc  where  he  covenants  that  if  he  pays  that  tcol. 

within  the  afdrefaid  term  of  10  ycaf. 1  Le.  106.  in  pi.  134.  cites  S.  C.  of  Wrotcflcy  t.  Adamtt 

that  if  the  firll  lelTec  takes  a  new  leafe,  wiiich  is  a  furrender  of  the  former  leafe,  the  fecond  leafe  fhall 
Wgin  prefentlr;  for  tiic  in:cot  of  the  Idfor  was  that  na mean  time  (ball  be  between  the  end  aa^ 

beginning  of  the  faideftates. 5.  C.  cited  hy  Gawdy  J.  Cro.  E.  199.  in  Cafe  of  Veale  Y.  Roberts^ 

that  the  fecond  leafe  (hall  begin  when  the  firfl  explredby  furrender  or  other  means. 

[5.  If  an  indenture  of  leafe  bean  date  which  is  impT/pble,  as  30th 
of  February  or  40th  of  March,  and  the  teim  for  years  it 
limited  to  commence  from  the  date,  this  fliall  commence  from  the 
delivery  as  if  no  date  had  hctn.    Co.  Litt.  46.  b.l 

.  [6.  If 


f  6.  If  a  man  by  indenture  of  leafe  recites  a  leafe  *  which  is  noty  *  S-  P.  For 
tr  which  is  vsii,  or  mi/recites  the  leafe  in  a  point  material,  which  *^Jj"s^Jf 
is  in  efie,  to  have  from  the  end  ofthefirfi  leaje^  this  (hall  commence  faw  a  void 
from  the  delivery.     Co.  Litt.  4.6.  b.]  limi  ation  of 

mencement 
md  no  limitation  is  all  one.  6  Rep.  36.        '    Br.  Leaficsy  pi.  62.  cites  3  E.  6.  S.P.  ■  Jenk. 

305,  pi.  79.  S.  P. 

f7.  In  ejeBione  firmaV  plaintiff  declares  upon  a  leafe  made  by 
J.  S.  20th  ofAugujftfor  20  years  afefto  annunciationis  beatx  Ma- 
ris virginis  ultimo prateriio  ante  datum  hujus  indentune  ^c.  and  no 
mention  is  rpade  of  any  indenture  nor  date  of  it  in  the  declaration^  this  . 
leafe  fhall  commence  from  the  (aid  feaft  of  the  annunciation  be^ 
fore  tfaie  20th  of  Auguft  ;  becaufe  if  the  words  (ante  datum  hujus 
indenture)  bad  not  been  in  the  declaration  the  leafe  would  fo 
commence,  and  the  addition  of  the  faid  words  (hall  not  hurt  it, 
but  (ball  be  void.  P.  40  £liz.  B.  R.  Darcefs  Cafe  adjudged, 
this  being  moved  in  arreft  of  judgment.] 

[8.  If  a  man  leafes  for  years  to  B.  and  after  by  indenture  re^  The  fecond 
cites  the  leafe  made  to  B.  hut  miflakes  the  date^  and  then  demfes  the  l<^«<«  com. 
land  to  a  habendum  from  the  expiration  or  other  determination  of  the  °^"^*'  *" 

J-  /t  1    r    f  .•'  i-ii-  «  ^-s    n^  ^t  •'  enumera- 

prftUttfe  for  certain  years  \  thisJeaie  made  toC  ihall  commence  tionofyeart 
imoiediately,  inafmuch  as  there  is  not  any  fuch  leafe  upon  which  prefentiy, 
it  is  limited  to  commence.     Hill.    10  Car.  B.   R.  between  '^"^JJftercT 
MilUr  andManwaringy  per  Cur.  adjudged  in  a  writ  of  error  upon  till  after  the 
a  judgment  at  Chefter  which  concerned  Sir  Randal  Crew.     In-  ^^d  of  the 
iraturTrin.  10  Car.  Rot.  321.]  ImS^Jo. 

•  355S.  cr. 

y     ■     Qto.  C.  397.  S.  C.  a4judge4  and  afirxntd  in  error.*'  ■■    ^  S,  C.  cited  per  Cur.  by  the  name 
«f  Miller  y.  Johns.  Yent,  83.  ■  Lev.  434.  cites  S.  C.     ■    ,    S.  C.  filed  by  Vaughan  Ch.  J, 

Vaugh.  %9y  %i,     i  ■    S.  C.  cited  by  Archer  J.  Cart  149. 

l(},If3,leafehem2Ldefor  21  years f  which  commenced  jfnno  Domini  S.  C.  cited 
1531, and  after  inAnno Domini  i535,fi^/j^r/«//«^/i&/yiW/f^,  fL'J'Jfl 
makes  a  new  leafcy  by  deed  by  tbefe  words,  Noveritis  me  diSlis  31  s.  C.  cited 
annisfinitis  l^  completis  dediffe  C5f  concejjijfe  omnia  pramijfa  to  y,  S.  AH.    "« 


habendum  ^  *  tenendum  a  die  confeSfionis  prafentium  (termino  »  - 

pradiBofinito)  ufque  adfinem  termini  +31  annorum  tunc  immediate  t  ^'^^' 
jefu^ntium  plenarie  complendorum  \  this  leafe  (hall  commence  ii)  f  xhis  in 
computation  from  the  expiration  of  the  iirft  leafe  for  31  years,  RoUismif^ 
and  fliall  continue  for  3  r  years  after  the  expiration  of  the  fir(i  P"oted, 
leafe;  for  if  this  (hould  commence  from  the  day  of  making  of  the  ^ 
deed  then  there  would  be  but  four  years  to  come  after  the  expi- 
ration of  the  iirft  leafe,  which  was  contrary  to  the  intent  of  the^ 
parties,  and  for  this  (hall  be  interpreted  that  he  (hall  have  this  for 
31  years  after  the  day  of  the  date  and  the  expiration  of  the  iirft  31 
years,  fciltcet,  after  both.   Dubitatur  D.  9  Eliz.  261. 2^8.  Curis^ 
de  Banco  contra  Curiam  de  Banco  Regis.] 

[lo.  In  an  ejeSiione  firma  if  the  plaintiiF^cZivr^i  of  a  leafe  made 
)fj  A.  to  him  of  certain  land  habendum  from  Michaelmas  laji  pafi 

^  b  3  ^efor^ 
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Hob.  iS. 


All.  77.— 
Sty.  1 19. 
cites  S.  C. 


All.  75. 
S.  C.  ad- 
judged. But 
RoU  faid. 


before  the  date  of  the  indenture  afore/aid  for  ^xyears^  dnd  there  is 
no  mention  of  any  indenture  before^  this  fliall  be  taken  to  be  a  leafe 
from  Michaelmas  before,  inaimuch  as  it  does  not  appear  that  diere 
was  not  any  indenture.  Pafch.  15  Car.  B.  R.  between  Ebne 
and  Leaves  per  Cur.  adjudged,  this  being  moved  in  arreft  of  judg- 
ment after  a  trial  at  bar  upon  fuch  declaration.  Intratur  Trio. 
14  Car.  Rot.  1253.] 

[11.  If  an  indenture  of  demife  bears  tejie  4  May  10  jac.  and 
is  delivered  the  ^tb  May  %o  Jac.  and  the  words  of  die  h*eiwhim 
p'-33-S.C.  2^g^  habendum  from  the  feqft  of  the  annunciation  of  iix^  bleffed  virgin 
"^iT^'fi.  Mary  then  laji  pqft^for  the  term  of  21  years  then  next  enfuing  the 

s.  C. date  of  ihe  faid  indenture,  this  leafe  commences  in  computation 

s.  C.  cited  from  the  Lady^ay,  before  the  date,  and  in  intereft  the  5th  day, 
j"^"'  which  is  the  day  next  after  the  date,  and  fo  all  the  words  of  the 
s.  c.  cited  indenture  ihall  take  eSeGt  the  cth  day,  being  die  day  of  thede- 
by  Roll.  livery  of  the  deed.  Hobart's  Reports,  Cafe  32,  between  Moore 
and  Mufgrave  zijudgcd  in  the  Exchequer,  and  afirmed  in  writ  of 
error.  1  his  was  the  cafe  by  record,  though  itbeotherwife  felfely 
printed  in  the  book.] 

[12.  If  an  indenture  of  demife  bears  date  the  25th  March, 
15  Car.  and  it  is  delivered  the  day  of  the  date^  and  the  habendum 
is  to  have  and  to  hold  from  and  afoer  the  day  of  the  date  ofth^ 
that  if  in     prefents^for  and  during  the  term  and  time  offeven  years^  from  hence* 
*al  ^rthe  /^'*^^  ^^^  ^^  immediately fo/lowingyfuUy  to  be  eompleat  and  ended i 
k^fe  had  '    this  leafe  commences  in  confutation  from  the  delivery  of  die  deed, 
which  was  the  dav  of  the  date,  and  in  intereft  the  next  day  after 
the  date,  and  fo  all  the  words  fliall  take  efieft ;  for  it  appears  that 
he  (hould  not  have  the  Qpfleflion  till  the  next  day  after  the  date, 
inafmuch  as  the  words  arc,  habendum  &  tenendum  from  emdef- 
fo?Sfor°*^*'  '/^r  the  day  of  the  date^  but  that  the  feven  years  fliould  commence 
fcven  years,  by  computation  from  the  delivery,  fciiicet,  from  henceforth, 
then  the       which  refers  to  the  limitation  of  feven  years.     Trin.  24  Car. 
Slcu!5^  B.  R.  adjudged  in  arreft  of  judgment  between  Corn^  and  Cawfey. 

right. r    Intratur  23  Car.  Rot.  1434.  upon  a  fpecial  verdiS,  where  he 

Sc/.  iis.     declared  upon  a  demife^by  indenture  dated  25th  March,  and  up- 

?..  :**^j**''  on  a  demife  till  habendum  a  die  datus  for  feven  years,  and 

adjudged  againft  the  plaintiff,  being  for  rent  referved.J 

13.  A.  makes  a  leafe  to  B.  for  10  years,  to  begin  prefendy, 
and  afterwards  A.  grants  zfecond  leafe  to  C,  by  deed,  of  the  fame 
land,y^r  10  yearsj  to  commence  at  Michaelmas  next.  B.  the  frfi 
lej/ee purcha/es  thefecy  fo  that  the  term  is  drowned.  C.  the  fccood 
leffee  may  enter  after  Michaelmas,  and  enjoy  the  term  &c.  by 
the  opinion  of  all  the  Court  in  C.  B.  except  Brown  J.  D,  iia* 
a.  pi.  49.  Hill.  I  &  2.  P.  &  M. 

14.  A.  made  a  leafe  for  years  to  begin  at  the  feqft  of  our  lady 
Mary  for  2i  years,  without  fhewing  the  certainty  of  which  feafts, 
the  annunciation^  purification  {sTf .  yet  the  .leafe  is  good  enough, 
and  the  lefTce  may  determine  the  certainty  of  the  begining  of  die 
term  by  his  entry  at  which  of  the  faid  feafts  the  term  ihall  begin  i 


been  made 
CO  have  and 
to  hold  from 
thftday  of 
(he  date, 


liatur. 
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per  AfiAerfim  Ch.  J.  bnt  Pferiam  J.  doubted  of  it.    Le.  127.  pi.  ii>><>-  M"^- 
308.  Pafch,  33  Eliz.  C.  B.  Anon.  l^'^i'^^ 

15.  Leafe  to  A,  B,  and  C,  for  20  years^  and  afterwards  to  B,  c  u  . 

Ad  C,  for  yyyearsy  to  commence  from  and  immediately  after  the  ^-^  ^'\c\i, 
end  of  the  20  years^  or  immediately  from  and  after  the  death  of  A.  ^^^  ^^^^ 
if  he  happens  to  die  within  the  20  years.  A.  died  within  three  itfliouid  be. 
years  after  the  new  leafe  j  whether  the  new  leafe  (hall  begin  im-  ?»»  *^  ^"^^ 
rtiediately  after  the  death  of  A.  or  at  the  end  of  20  years  at  the  ^^^^  ***^'' 
(kffiOHcfB.  and  C.  the  Juftices  doUbted.  D.  312.  b.  pi.  89.  (houid  hap. 
Trin.  14  Eliz.  Anon.  p«n- 

16.  Leafe  to  three  for  their  lives  afterwards  leilbr  reciting  this 
leafe  grants  to  J.  S.  a  leafe  for  40  yearsj  to  commence  after  the 
fii'rrendery  forfeiture^  or  death  of  the  three^  or  either  of  them  j  the 

grantee  has  eieSfion  to  have  his  leafe  commence  after  the  death  of  [  335   1 

one  of  the  three,  ^nd  make  the  other  two  attorn  to  him,  and  then 

he  ihall  have  the  rent,  or  elfe  to  have  it  commence  after  the 

death  of  all  three,  and  then  he  (hall  have  the  40  years  after ;  but 

if  he  chules  the  firft  commencement,  his  term  may  ran  out  dur- 

bg  the  two  other  lives.    D.  376.  b.  Marg.  pi.  27.  cites  M.  25 

k  a6  Eliz.  C.  B. 

17.  A  leafe  for  years  made  by  one  jointenant  to  commence  after 
bis  death  is  good ;  Arg.  2  Roll.  Rep.  171.  cites  it  as  adjudged 
37  Eliz.  Herring  V.  Barton. 

18.  The  king  made  a  leafe  under  the  Etchequer  Seal,  to  be-  But  if  the 
gih  immediately  after  the  forfeiture^  furrender^  or  expiration  of  {^^^  Ucn  in 
a  former  term,  and  the  Uffee  is  outlawed  \  the  fecond  leafe  (hall  not  the  king"  " 
commence,  it  is  a  prerogative  forfeiture,  and  not  fuch  as  men-  where  the 
tiohedin  the  leafe ;  Arg.  Show.  482.  cites  Ow.  116.  [xMich.  29  ^^^"ii^'J*' 
&  30  Eliz.  in  Scaccario.  Knowles]  and  Powell.  by^a  forfei- 
ture, the 

fecond  leafe  will  commence ;  per  Holt  Ch.  J.  Show.  486^ 

19.  A.  tenant  for  life^  remainder  to  5.  and  C. in  fee  of  a  copy-* 
hoU',  B.  made  a  leafe  to  J.  S.  A.  B.  and  Cfurrenders  the  faid 
land,  one  third  fart  to  the  ufe  of  B.  for  life  of  A,  remainder  to  the 
right  heirs  of  B.  and  of  another  third  part  to  the  ufe  of  B.  for 
life,  the  remainder  to  A.  the  remainder  to  J.  N.  and  of  another 
third  part  to  the  ufe  of  C.  and  his  heirs  ;  zftcrvrsurds  partition  was 
made  between  them,  and  the  land  where  &c.  was  allotted  to 
J.  N.  who  afterwards  furrendered  to  the  ufe  of  the  plaintiff;  and 
this  being  found  by  verdift  it  was  held  that  judgment  ought  not 
to  be  given  for  the  plaintiff;  for  the  leffee  ot  B.  had  the  firft  pof- 
feffion,  and  that  leafe  is  to  begin  after  the  death  of  A.  who 
was  tenant  for  life,  and  when  A.  tenisntfor  lifi^  and  he  in  rever^ 
f  on  join  in  afurrender^  thereby  the  eftate  for  life  in  that  part  is 
extind  in  B.  who  has  the  inheritance,  and  then  his  leafe  took 
fffcA  for  a  diird  part,fo  that  the  parties  here  are  tenants  in  com- 

P  b  4  moni 


• 

mon,  between  whom  trefpafs  doth  not  lie.    Le.  twjL,  pi.  141; 
Hill.  31  Eliz.  B.R.  Dove  v.  Williot. 

20.  Habendumyr^m  the  feeling  and  delivery,  or  habendum  for 
21  years  next  following  the  beginning  of  the  leafe,  is  prefendyy 
and  fuch  leafc  ihall  end  the  time  and  hour  as  it  began.  4  Le. 
144.  pi.  255.  Trin.  31  Eliz.  6.  R.  Higham  v.  Cook. 

21.  IF  an  indenture  be  made  to  a  monk  andf.  S.  for  21  years, 
^                 habendum  to  the  monk  for  21  years^  and  after  the  end  of  that  f« 

y.  S.for  2iyearsy  J.  b.  (hall  have  it  prefently;  Arg.  Le.  198. 

pi.  279.  Mich.  31  &  32  Eliz.  in  the  Exchequer-Chamber,  in 

Ld.  Paget's  Cafe. 
5  Rep.  7.  22.  A.  makes  a  leafe  to  B.  of  certain  lands  for  21  years,  and 
31  i^2  afterwards  makes  another  leafe  toC.  of  other  land  for  ai  years, 
£1*12.  B.  R.  and  afterwards  makes  a  leafe  of  both  the  faid  lands  to  D.  for  30 
S.  C.  ad-  years,  to  begin  after  the  end,  of  the  faid  two  leafes.  The  third 
ISiri^iTT  leafe  Ihall  begin  ref^aivfly  after  the  endoftacb  of  the  faid  two 
pi.  :^4o. '  leafes  ;  and  the  lejjee  Jhall  not  wait  for  the  end  of  both,  that  his 
Pafch.  26.  leafe  may  begin ;  for  the  grant  ihall  be  taken  moft  ftrongly  aciinft 
&s**pfhew  grantor.  Jenk.  272.  pi.  90.  cites  5  Rep.  7.  Juftice  Wind- 
by  two juf-    ham's  Cafe. 

tlcesaccord- 

ingly^  but  Anderfone  contra  cites  Justice  Windham's  Cafe ;  buttbey  all  agreed  that  by  funeoderaf 

both  the  firtl  terms  together  the  new  leafe  (hall  commence.' lo  Rep.  85.  b.  cites  S.  C     ■  S.  C. 

deed  2  Le.  106.  in  pi.  n4* ^*  C.  cited  Litt.  Rep.  164.—'—^.  C.  cited  Cio.  £.  199.  inpL  if. 

^      Saund.  184.  cites  S.  C. 

23.  ^0  where  A.  covenants  to  fiandfeifed  to  the  ufe  off,  hii 
counn,  of  certain  landy^r  life ;  and  of  other  land  to  the  ufe  of  angther 
coufin  in  taih,  and  afterwards  to  ftand  feifed  to  the  ufe  of  <i 
tbtrd  coufin  in  fee  after  the  two  former  eflates  are  ended ;  the  efiafi( 

r   236  3  of  the  third  counn  (hall   begin  refpedlively  after  the  laid  two 
eftates  are  ended;  adjudged  and  affirmed  in  error.  Jenk.  272.PL9Q. 

24.  Leafe  to  A.  for  years^  remainder  to  B.  for  years ;  the 
leafe  of  A.  comes  to  the  kingy  and  afterwards  the  rei^erfion.  Clerk  J. 
faid,  that  B.'s  leafe  fhould  begin  prefently,  and  cited  the  Cafe  I 
.Eliz.  Wrotesley  v.  Adams,  where  the  leafe  for  years  is  made 
to  A.  and  afterwards  a  leafe  in  reverfion  is  made  to  B.  for  years; 
leffee  for  years  obtains  an  eftatefor  Hfe  fi-om  reverfioner  in  fee ;  the 
leafe  for  years  in  reverfion  ihall  begin  prefently ;  but  Manwood 
Ch.  B.  held  that  the  firft  leafe  was  not  extinA.  4  Le.  9.  pi.  51. 
Alich.  33  Eliz.  in  Scacc.  Anon. 

25.  Leafe  for  life  to  a  perfon  not  in  beings  and  leafe  to  another  U 
ctmmence  from  the  determination  of  the  firfi  term^  commences  pre- 
fently, per  Treby  Ch.  J.     12  Mod.  288.  Pafch.  11  W.  3.  in 
Cafe  of  Scattergood  v.  Edge,  cites  Mo.  486.  and  520.  Hdcroft's 
Cafe  [Pafch.  38  Eliz.]     ' 

Cjeanienc  26.  A  leafe  was  afejio  fan&i  Mich,  archangdi^  without  fey- 
of  a  leafe  ing,  adtunc  proximi  Jequentis  I  it  was  urged  that  no  time  was 
^ade  2c  h  lijnitcd  wheu  the  leafe  Ihould  begin ;  but  the  Court  overruled 
tr^  Mich,  this,  as  being  of  no  force,  and  it  being  alledged  to  be^  by  force 

whereof 
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^rbem^,  he  entered  the  next  day.    3  Bulft.  164.  Pafch.  14  Tac.  dwnuap** 
Brett  V.  Cumberland.  ,  |^J^ 

and  he  jiei« 
ther*(bewed  the  deed  ner  the  date  of  it.  After  verdid  diii  wai  alleged  in  arreft  of  judgment,  Ihat 
BO  certainty  appeared  by  the  declaration  when  the  leafe  (hould  commence,  no  date  of  die  deed  being 
Ofitficd ;  but  per  toe  Cur.  it  is  well  enough  ;  for  when  he  declares  of  a  leafe  made  the  20th  Auguft 
kg  loyeutfnm  Michaelmas  laft  paft,  if  he  had  ftaid  there,  it  had  been  clearly  good  )  then  the  ad- 
didoAinte  datum  indenture  fliall  be  void,  and  the  beginning  is  certain  enough.  Cro.  E.  606.  pl»  5, 
Pafch.  40  Elii.  B.  R.  Darrei  t.  Middleton.  « 

27.  A.  leafes  to  B.  f&r  60  yearSfprovifi  that  if  B.  rfxV  during  6  Rep.  34- 
.  tkc*o  years  that  J.  might  n-intir-,  A.  afterwards  leafes  to  C.  ^f  eSTth'?*** 
habn^  cumpoft  mortem  Jtve  per  mortem  furfum^redditiwem  feu  Jo*  Cafc,  S.  C. 
rixfa&uram  B,  vacari  acciderit  for  60  years ;  B.  dies  within  the  accordingly* 
60 years.     A.  did  not  re-enter;  per  two  juftices,  this  leafe  (ball  ^JJ^i^/ 
never  commence  now,  but  is  void.     By  three  juftices,  it  (ball  Rep.  364. 
begin  when  the  firft  term  is  determined  by  effluxion  of  time  poft  37<^-— — 
mortem  of  the  leflees,  which  needs  not  be  immediately  poft  mor-  ^J^jt  ^^ 
tern,  and  there  is  a  diflFerence  where  a  remainder  is  limited  poft 
mortemj  that  ought  to  be  immediately  without  any  interim ;  but 
otherwife  it  is  when  a  leafe  is  appointed  to  commence  cum  vacari 
C0nti£erit  poft  mortem  i^c.  For  then  it  (hall  begin  quandocunquc 
or  quocunque  modo  vacari  contigerit  poft  mortem,  and  fo  by 
fuch  conftruftion  no^eftate  fliall  be  deftroyed,  but  the  intent  of 
the  parties  is  preferved,  and  judgment  for  plaintiiF  by  three 
juftices  againft  two,  that  the  leafe  was  good.    Cro.  J-  Ti*  pi*  3* 
Pifch.  3  Jac.  C.  B.  Fifli  v.  Bellamy. 

28.  Lezk  for  years,  to  commence  after  the  Jurreniery  forfeiture^  If  in  fuch 
Jetemtinationj  or  end  of  a  former  leafe,  leflce  has  no  election  to  have  ^*^*  \  ^"'  . 
the  fe^ond  leafe  either  upon  the  furrender,  or  forfeiture,  or  end,  der^is^m^ 
which  fie  fliall  ele£t,  but  which  of  them  fuft  fliall  happen ;  and  by  the  firft 
dien  the  fecond  leafe,  which  before  confifted  in  interefle  termini,  ^l^\^^^ 
(bail  commence  in  pofleffion ;  for  the  words  (which  of  them  {hsil  cond  leafed' 
firft  happen)  are  in^lied  in  law.    6  Rep.  36.  Trin.  3  Jac.  C.  B.  Aailcom. 
The  Bifliop  of  Bath's  Cafe.  ^^^  PJ«- 

not  dll  after 
aoiice?  Per  Coke,  it  was  adjudged  not  to  begin  till  after  notice.  17  Eliz.  Gumey's  Cafe.  But  per 
Tanfield,  the  fame  cafe  was  ruled  contrary ;  fo  quaere.  Ow.  108. ■  3  Le.  95,  96.  pi.  138.  Trin. 

26  Eliz.  B.  R.  Gumey  and  Saers,  S.  C.  Some  conceived  that  Gumev,  without  notice  given  him 
«f  the  faid  furrender,  ihould  not  be  prejudiced  by  the  condition  aforefatd ;  and  of  their  opinion  was 
Wmy  dearly.  ■  4  Mod.  75.  S.  C.  cited  at  adjudged  that  it  (hould  not  be  prejudicial  to  him  ia 
ffcrerfion. 

29.  If  a  leafe  be  made  by  indenture  bearing  date  26  Maii  &c.  [  337   ] 
to  have  and  to  hold  for  21  years  from  the  daie^  or  from,  the  day  of  A  leafe  to 
the  date  it  fliall  begin  on  27  th  day  of  May.     Co.  Litt.  46.  b.         Sata"^*""* 

dudes  the 
Omj  of  the  date.    Adjudged  by  three  judges,  contra  Treby  Ch.  J.  but  fays  note  that  a  die  datw 
excludes  the  day.  2  SaUc.  413.  pL  i.  Trin.  8  W.  3.  C.  B.  Haths  v.  Aih. 

%o.  If  the  leafe  bears  date  26th  day  of  May,  to  have  and  to 
bold  from  the  making  hereof,  or  from  henceforth^  it  fliall  begin 
Cram  tbe  day  on  which  it  is  delivered  3  for  the  words  of  the  in-^ 

denture 
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Venture  ar6  not  of  any  cffc£l  till  th^  ddivcry,  and  Aereby  «  from 
the  making  or  from  henceforth,"  take  their  firfl  effefil ;  but  if  it 
be  {a  die  confeSiionis)  then  it  fhall  begin  the  next  day  after  deli- 
very ;  if  the  habendumhtfor  the  Urm  £^2l  yfars^  (without  men* 
tianing  when  itjhall  he  hegin)  it  IhaH  begin  from  the  delivery  \  far 
there  the  words  take  effed  as  is  aforefaid.    Co.  Litt.  4.6.  b. 

31.  If  an  indenture  or  leafe  hears  a  date  which  is  void  er 
impoffible^  as  the  30th  of  February  or  40th  of  March  \  if  in  tWs 
cafe  the  term  be  limited  to  hegin  frem  the  date^  it  JhaO  begin  from 
the  delivery^  as  if  there  had  been  no  dace  at  aH.  Co.  Litt,  46.  b. 

32.  Aad/o  it  is,  if  a  man  by  by  his  indenture  of  leafe  either 
recites  a  leafe  which  is  noiy  or  is  voidy  or  mi/recites  a  leafe  in  point 
material,  which  is  in  ejjiy  to  have  and  to  hold  from  the  ending  rfibt 
former  leafe^  this  leafe  ihall  begin  in  courfe  of  time  from  tbede- 
livery  thereof.     Co.  Litt.  46.  b. 

Avoid  li-  33.  If  a  leafe  be  made  to  Commence  at  a  feaft,  or  time^  at 
mitation,     ^f,ich  it  cannoty  it  (hall  commence  prefcntly.    D.  at.  b.  pi.  28. 

and  no  li-         -  •        n/-    u         t  ^  yj         r- 

mitation,      Marg.  cites  Mich.  5  Jac, 

are  of  the 

fame  efTedt ;  a  leafe  for  years  to  begin  upon  a  void  or  impoHible  limitation  begins  immedittdfi  utiet 
valeat,  and  to  avoid  repugnancy  in  the  lame  deed.  A  Umrtatit>n  of  an  ufe  ifter  the  end  of  t  (erA 
for  fo  many  years  (where  there  is  a  limitation  of  years  upon  a  void  eftate]  to  begin  after  the  lenn  kr 
years  is  ended,  fhail  begin  immediately.  It  is  otherwife  if  it  be  to  commence  after  thafk  yean,  with- 
out mentioning  the  term.  Jenk.  248.  pi.  27.  cites  35  H.  8.  Br.  Cafes  257.  ■  -As  habcad'  bak 
the  40th  Sept.  Vent.  137.  in  Cafcof  Taildurv.  Fitzhgtrald. 

Bacaufc  34.  Leffee  for  lOO  years  leafes  fot  40,  and  then  leafes  to  a  fc- 

fiI^*°wo^r*^  cond,  habend*  for  21  years  from  the  end  of  the  faidtermor40 
of  the  limi-  vears  to  begin  and  be  accofrtplifhed  froih  thefe  prefents  5  ft  is  a  good 
tation  it  is  a  jeafe  in  revcrfion  for  %i  yearS)  and  the  Ian  words  void.  D.  261. 
bSi^afrer^  b.  Marg.  pi.  28.  cites  Pafch.  8.  Jac.  C.  B.  Cradock's  Cafe. 

the  term  for 

40  years,  it  fhall  not  be  made  void  by  my  fubfeqnent  words.     Godb.  i66.  pi.  ij^.  Paich.  %  Jit. 

C.  B.  Seaman's  Cafe,  fecms  tobc  S.  C. 

If  the  limitation  is  not  certain  when  the  leafe  (hall  begin,  it  (hall  be  taken  moft  beneficial  Ibrtbi 
leflee;  per  Coke  Ch.  J.  Godb.  x66.  in  Seaman's  Cafe  cited  D.  261.  [b.  pi.  29.] 

35.  A.  feifedof  a  mtf»(;r  and  having  bonafeknum  Within  it  makes 

a  leafe  of  parcel  for  years,  and  after  makes  a  fecond  leafe  of  the 

fame  lands  to  commence  ^^r  fi^  determination^  furrendery  or ftr* 

■  feiture  of  theftrfl.  Thfifirji  leffee  wasfelo  defe^.     The  lord  enters 

for  a  forfeiture.     The  fecond  leffee  may  enter  upon  him;  per 

Crook  J.  And  per  Harvey  J.  by* the  leffor's  entry  the  leafe  for 

years  is  merged  in, the  freehold  \  but  if  the  lord  had  aliened  the 

manor  before^  foving  to  him  the  liberty,  and  after  had  entered  for 

the  forfeiture,  the  fecond  leffee  could  not  enter ;  for  it  is  not  any 

determination  of  the  irrft  leafe.     And  per  Crook  J,  if  the  leflor 

had  infeiffed  the  firjl  leffaoi  xht  manor  it  would  have  determined 

the  firft  leafe,  and  the  fecond  leffee  might  have  entered.    Het.  55* 

Mich.  3  Car.  C.  B.  Northen's  Cafe. 

r    oog  T       36.  A  grant  mentioned  a  leafe  for  99  years  to  commence  mi 

feflum  Mich,  after  a  term  of  50  years  be  determined  i  it  was  ob- 

jcaed 


Citate.  3^ 

jcAed  that  it  Aiould  be  afejio ;  but  per  Cur.  it  is  all  one ;  for 
there  fball  be  no  fra&ton  of  a  day,  and  it  fliall  begin  inftantly 
&om  the  determination  of  the  former  leafe,  and  judgment  accord- 
ingly. Cro.  C.  502.  pL  2.  Trin.  14  Car.  B*  R«  Loyd  v. 
Gregory, 

37.  A.  copyhold  was  granted  to  A.  B.  and  C.  for  their  lives  •,^*'^v|i^5- 

to  be  enjoyed  fucceflively  as  they  are  named ;  then  the  lord  J^*  ^  3  ^ 

granted  a  leafe  for  40  years  to  commence  after  the  deaths  furren-  curkc  v. 

dcr,  forfeiture,  or  other  determination  of  the  ejiate  of  A.  B.  and  g*^*^** .. 

C. — A.  and  B.  die. — ^^C.  marries  and  dies.     The  wife  holds  for  njtur.*  ^^' 

her  life  by  the  cuftom  as  \icx  frankbank^  and  dies.     Whether  the  3  New  Abr. 

40  years  (hall  commence  from  the  death  of  C.  or  his  widow.  i[?.°/'^? 

Twifden  and  Windham  held  that  the  leafe  fhould  not  cpmmence  gco.  a.  in 

till  after  the  death  of  the  wife.     Sed  adjornatur.     Lev.  20*  Hill.  Cane.  Iriik 

12  &  13  Car.  B.  R.  Chantrell  v.  Randall.  v.  Reeve*. 

•^  where  B. 

had  a  leafe 
for  II  yean  of  copyhold  land  to  commence  after  the  determination  of  the  eftate  which  A.  at  that 
iiine  bad  thereto,  and  the  widow  of  A.  being  intitlcd  to  her  free  bench,  and  happening  to  outlive  her 
hufliand  21  years,  it  was  held  by  Ld.  Chancellor  that  theeftate  of  the  wife  was  only  an  excrefceoce 
out  of  the  hufband's  eftate,  which  did  not.  determine  till  after  the  wife's  death,  at  which  time  thB 
leafe  made  to  B.  ihould  commence  and  continue  for  2 1  years. 

38.  If  mifrecital  be  in  a  material  point  in  a  leafe  which  is  in  ejje^ 
this  leafe  fhali  begin  firom  the  delivery ;  cites  Ld.  Coke.  If  the 
recital  be  immaterial  it  fhall  not  hinder,  as  where  it  is  only  a 
flourifli  in  things  circumftantial ;  per  Archer  J.  Cart.  149. 
Midi.  18  Car.  a.  C.  B.  in  Cafe  of  Foot  v.  Berkley. 

39.  When  a  leafe  is  made  to  commence  from  an  impojjible 
dotty  or  which  is  the  fame  thing  from  the  end  of  a  leafe  mifrecited 
which  is  no  more  than  referring  to  nothing,  it  (hall  begm  pre- 
fcndy ;  per  Cur.  Vent.  83.  Trin.  '22  Car.  2..  B.  R.  in  Cafe  of 
Foot  v.  Berkley. 

40.  It  was  affirmed  in  the  Cafe  of  Foot  v.  Berkley,  that  Vent.  S4. 
Walter  Ch.  B.  reported  that  it  was  adjudged  20  Eliz.  that  a  [^^^^ 
leafe  to  commence  from  the  nativity  of  our  Lord  God  la/i  pajfj  cafe,  that 
omitting  (fea/l)  ihould  commence  immediately ;  but  Twifden  Walter  Ch« 
faid,  Aat  a  leafe  to  commence /r^/w  the  nativity  of  our  Lord  God^  fuch^cafc'^to 
or  from  the  nativity  of  our  Lord  God  next  enfuing^  omitting  (feaft)  be  adjudged, 
is  void ;  but  the  reporter  fays  quaere  if  it  mould  not  commence  and  that  it 
inunediately.     Sid.  461.  pi.  2.  Trin.  22  Car.  2.  B.  R.  It ft^id be- 
gin pre - 

fieatly,  and  not  from  Chriftmas,  for  that  was  the  feaft  of  the  nativity,  and  to  take  it  from  the  nativity 
the  time  would  have  been  effluzed  many  times  over. 

41.  It  is  a  rule  in  law,  that  every  le£.fe  for  years  ought  to  have  And  fays  it  is 
a  certain  beginnings  continuance  and  end;  per  Archer  J,  Cart,  a  nfic^thar 
148.  Mich.  18  Car.  2.  in  Cafe  of  Foot  v.  Berkley,  cites  6  Rep.  thecontinu- 
34.  b.  Bifhop  of  Bath's  Cafe.  «»« '« ««^^ 

■*  ■  *  always  cer- 

tain by  the 
enuxnention  of  )rean  only>  but  by  reference  to  a  thing  of  esprefs  certainty  at  the  time  of  the  leafe 
made.    Ibid. 
It  ought  to  have  a  certain  beginniogy  and  a  certain  endi  cither  exprefled  or  referred  to  fome  thing 

whiw'ii 
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which  may  make  it  ib ;  but  when  it  is  to  begin  from  the  end  of  a  mificciled  leafe  it  (haU  bcgia  frSf 
iently,  for  it  ij  no  more  than  to  refer  it  to  nothing ;  per  Cur.  Vent.  S3.  Trin.  41  Cv.  s.  B.  R. 
f96t¥.  Berkley. 

2  Keb.796.  ^2.  In  ejedment  the  plaintifF  declared  of  a  demife  to  him  ftr 
h  Id"  ^ordl  ^^^^^^  fi^h>^"^  obligatoriuM  &c.  bating  a  dii  datus  indenture 
iD^iy  and  it  pradi^a.  it  was  ofajefted,  that  here  was  no  time  when  tk« 
Wing  after  leafe  fhould  commence  ;  for  it  was  habend'  after  the  date  of  die 
^*^th'  ***  '^^^  indenture,  whereas  there  was  no  indenture  before,  but  only 
r  '^^Q  1  ^^^^P^^"^  obligatorium  ;  but  refolved,  that  t)x2Xfcriptum  finill  him» 
were  no  in-  tended  an  indenture  ;  and  though  called  fcriptum  obligatorium^ 
denture,  it  which  is  improper,  yet  it  may  be  faid  that  every  deed  ob)igeth} 
"^V^^f"'  or  ifitjhallnot  be  intended  indented^  then  the  IcsXc  Jhall  b^iin  fn^ 
inen^rm-  7^^^^'  ^^  '^^^  ^^^  ^^^  habend'  from  [an  impo&ble  date  as]  ^otk 
«d.  of  oept.    Vent.  137.  Trin.  23  Car.  2.  B.  R.  Tailor  v.  Fitt- 

gerald. 

43*  Where  the  commencement  is  uncertain^  2s  ^  leafe  nuKk 
the  icth  of  0£l.  habend*  from  Nov,  20.  fir  fivi  years^  bat  no- 
thing to  afcertain  what  Nov.  he  meant,  whether  laft  paft,  or  next 
endiing,  per  two  J.  this  uncertainty  vitiates  the  leafe,  and  b  not 
like  an  impojftble  limitation.  .  Per  two  J.  it  (hall  commence  from 
the  time  of  the  deliVcry.  But  judgment  was  after  given  agaioft 
the  leafe  when  one  of  the  two  latter  juftices  was  abfent.  Mod 
l8o.  pi.  13.  Pafch.  26  Car.  2.  C.  B.  Anon. 
A  demife  to      ^.  Habendum  a  datu  is  inclufive,  but  a  die-datti^  is  Ci^lufivc 

yeln  from°  ^^ '^^  ^^Y  *  P^^  ^^^^  J-  pontfa  onc.  I  S^.  413,  pi.  I.  Tiiiu 
the  day  of    8  W.  3.  C.  B.  Haths  V.  Afh. 

the  date 

fcript'  indenture  pnedid'  (when  there  is  no  indenture)  yet  the  demife  is  good,  and  begin^prefcnd^ 

X  Keb.  796.  Trin.  13  Car.  2.  B.  R.  in  Cafe  of  Taylor  v.  Fitjgerald. 

45*  A  leafe  was  made  to  commence  from  a  dav  to  come,  viz* 
from  thefeaft  of  St.  John  Baptiji  &c.  the  day  itfefr  is  always  ex- 
cluded ;  admitted.     8  Mod.  5ij..  Trin.  7  Geo.  in  Cafeof  Mac- 
donel  V.  Weldon. 


(A.  b)     For  how  many  Years  the  Leafe  fliall  be 

faid  to  be  made. 

Roll.  Rep.  [1,  jF  a  parfon  leafes  tythes  to  another  yir  three  years^  mid^ 
s^^c  'and  '^'  ^^  ^f  '*?^  ^^^^^  years  for  other  three  yearsj  and J$  from 

CokeCh!  J.  three  years  to  three  years  during  the  life  of  the  leflbr,  this  mall  be 
thought  it  a  leafe  for  1 2  years.  Hill.  13  Ja.  B.  R,  refolved  between  Aii»i 
.leafe  for    bury  and  RathboneA 

12  years. —         ^  J 

3  Bulfl 

15S.  Wrathbone  v.  Newbery.  S.  C.  &  S.  P.  held  clearly  per  tot.  Cur.  A  leafe  wat  made  fcr 

three  yearsj  and  fo  from  three  years  to  three  years  if  B.  live»  the  Court  conceived  this  a  leafe  for  fit 

years  only,  and  not  a  leafe  for  nine  years.     3  Keb.  760.  pi.  46.  Pafch.  %9  Car.  s.  B.  R.  TyniiP 

ham  V.  Green.*  Ibid.  768,  pi.  6.  Triji.  29  Car.  2.  B.  R.  the  S.  C,  adjvd|td« 

[a.  If 
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fa;  If  zmzn\t7Se%  from  three  ye^rs  to  three  year  I  i  till  nine  years^  ^Mod.iij. 
It  ii  a  good  Icafe  tor  nine  years.      Pafch.    i    Ja.    B.   ad-  ^nn.  B^.  R. 

judged  01lcoii's  Cafe.']  per  Holt 

Ch.  J.  Oki- 

ter  S.  P. 

[3.  If  a  man  leafes  land  for  a  year^  and  fo  from  year  to  yiar^  t      ^      \ 

!}Mian  Me  Omtahus  partibus  placuerit^  it  is  a  leafe  for  two  years  at    yo»«>5'*^ 
ttft.    6  Rep.  35.  b.  Bijhop  of  Bath*  s  Cafe  implies  it;  Brook  lYjTTkiifc 
Tenant  per  Copy  a  volunt  &c.  17.  in  Abridgement  14  H.  8.  for  three 
10.  Contra.  M.  3.  Ja.  B.l  ye*"  p<f 

^     •'  ''  Winch.  J. 

Winch.  32.  Aoon.— r—Ltttw.  114,  215.  Trin.  7  W.  3.  BclUfyfe  v.  Burbridge  S.  P.  and  agreed  per 
Curiam  that  it  is  a  gM  leafe  for  two  years  at  leaft  according  to  6  Rep.  35.  b.  Biihop  of  Bath's  Cafe. 
3  Cro.  775.  Agard  ▼.  Kiiig.  Sid.  427.  Goftwick's  Cafe,  i  Mod.  Rep.  3.-^— Leafe  for  a  year,  and 
fefrom  year  to  year  quamdiu  ftc  it  a  leafe  for  two  years,  and  afterwards  at  will.  1  Salk.  413.  pi.  i. 
citei  it  as  adjudged  5  W.  3.  C,  B.  in  Cafe  of  Bellafis  v.  Burbrich,  and  S.  P.  adjudged,   r  ..^    -1 

Mich.  9  W.  3.  C.  B.  StoncfuU  v.  Hicks. S.  P.  per  PoUard,  but  Moore,  Brook,  «-  ^^       J 

ice  and  GrenTill  e  contra.     Br.  Leafe,  pL  22.  cites  2 1  H.  7.  38. It  is  not  a  leafe  for  two  years 

or  u  will,  but  a  leafe  for  every  particular  year ;  and  yet  you  may  diftrain  for  10  years  rent  atthc  cn4 
of  10  years,  becaufe  one  leafe  iprings  fo  out  of  another,  and  out  of  the  fame  contrary  as  that  whea 
one  year  is  ended,  there  is  an  end  of  that  leafe ;  and  when  the  leiTce  enters  on  another  year  it  is  another 
leafe  for  a  year,*  fie  toties  quocies.  Per  Holt  Ch.  J.  11  Mod.  203.  pi.  4.  Hill.  7  Ann.  B.  R. 
Legg.  T.  Smidwick.— ^xlt  Is  a  leafe  for  every  particular  year,  and  after  the  year  it  begun  defendant 
cannot  determine  the  leafe  before  the  year  is  ended.  2  Salk.  413.  pi.  4.  Anon.  Per  Holt  Ch.  J. 
— *-RefiSli«d  according  to  the  opinion  of  Holt,  that  after  the  two  years'  it  is  not  a  leafe  at  will.  % 
Salk.  414.    Legs  v.  Stnidwick. 

It  wu  debated,  if  itwasa  feveral  leafe  for  every  year,  and  nried  that  Ma6Uon  might  be  brcmgbt* 
fttppofing  he  held  for  £X  yean,  if  in  truth  by  force  of  the  faid  demifo  theleflee  occupied  the  land^io 
long.    Aig.  Godb.  129.  cites  14  H.  10. 

.A.  demiies  lands  to  B.  for  a  year,  and  fo  from  year  to  year,  this  is  not  a  leafe  for  twoyean  anA 
ifterwanls  at  will ;  but  it  is  a  leafe  for  every  particular  year,  and  after  the  year  is  begun  leilce  cannet 
detennine  rhe  leafe  before  the  year  it  ended.     Per  HoltCh.  J.  at  Lincoln  Summer  Afliaes,  1699* 

a  Salk.  4 13. Kelw.  65.  b.  Trin.  20  H.  7.-— i-But  he  may  determine  it  immediately  when  the 

&ft  year  is  ended,  or  before.  Kelw.  163.  pi.  5.  Mich.  3  H.  i^.^— ^De  anno  in  anxiuna 
for  1000  yean>  adjudged  a  good  leafe  but  for  two  year*.  Asg.  Mo.  372.  in  pL  506.  Mich. 
36*37  Elia. 

[4.  But  in  this  cafe  after  three!  years  at  moll  it  is  but  an  eftate 
at  will.     6  Rep.  35.  b.  Bijbcp  of  Bath's  Cafe.] 

[5.  If  a  parfon  leafes /Jr  a  year^  and  fofrom  year  to  year  fo  long 
as  bejball  continue  par/on,  this  is  a  gooa  leafe  for  two  years  at 
leaft  if  he  fhall  continue  parfon.     Co.  Litt.  45.  b.] 

[6.-  But  after  two  years  in  the  laft  cafe  it  is  but  an  ejlate  at  wilL  Pi.  C.  273. 

c«.  Litt.  45.  b.]  l-^^^^ 

by  Dyer  to 
have  been  held  accordingly  in  his  rethembrancc,  and  the  feafon  w^,  for  that  theit  wai  no  certaintf 
^yean  beybnd  the  two  years. 

[7.  If  a  man  demifes  hni  for  fueh  a  term  as  hoth  parties  pleafif 
it  is  an  eftate  at  will.  6  Rep.  35.  b.  Bijbop  of  Bath's  Cafe^  be- 
caufe the  term  is  utterly  uncertain.} 

«.  If  one  leafes  his  land  for  term  ofyears^  the  leffee  (hall  have  ^^^*'^ 
•be  land,  by  thofe  words,  for  two  years  and  no  more.     For  every  *  j."  ^^. 
leafe  muft  exprefs  a  term  certain,  and  when  it  fliall  commence,  years  wit|fc- 
and  when  it  (halt  determine,  and  (in  this  cafe)  where  the  years  Ji^^J^ 
are  not  exprefied  certain,  it  cannot  be  for  eithejr  more  or  leis  than  n^^^i^ 

two 
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miy  an  ef-  two  vears.    Br.  Leafc)  pi.  13.  cites  14  H.  8«  lo.  per  ^itiher-* 

nicjtwilL  1^^^ 

Quaere,  be- 

caufe  the 

coBttuy  was  held  by  Fitzherbert4    Br.  Leafe,  pL  2  2.  cites  21 H.  7.  38. 

9.  Ijczfefrom  three  years  to  three  year s^  and  fo  on  to  three  years 
during  all  the  time  of  the  natural  life  of  lellbr,  it  is  only  an  eftate 
for  nine  years,  if  leflbr  fo  long  live ;  and  it  feems  there  ougl\t  to 
be  livery  to  make  it  an  eftate  for  life.  D.  24.  a.  (d.  151.  Mich. 
28  H.  8.  Anon. 

10.  Aleafe  for  Tfi  years  was  made  by  huflani  and  wife^  iftbej 
fo  long  Jhoula  live^  and  if  they  die  t^c.  that  the  land  Jbould  remain  t$ 

A.  their  fin^  during  the  term  aforefaid.     And  it  was  holden  by 

Wray  J.  that  if  the  hufband  and  wife  do  die  within  the  term,  tint 

die  fon  fhould  have  the  land  de  novo  for  30  years ;  bac  Gawiijr 

•  It  feems    was  of  opinion^  that  he  fhall  have  it  for  fo  many  years,  which  af- 

Ais  word     jgj.  ^jj^jj.  j^g^jj  Ihould  be  *  expired.     2  Le.  200.  pi.  252.  Micfc. 

Ilimild  be  •  ,.        t>     n       a  r         j 

(unexpired.)  25  EllZ.  B.  K.  Anon. 

t  341  ]  !!•  jlleafe  was  for  /^o  years  by  C.  C.  to  J.  S.  In  the  covenant 
f&c  quiet  enjoymenty  it  vtzs  mentioned  for  So  yfars  afirefaid. 
The  word  (aforefaid)  hfiirplufage^  and  the  leafe  ihall  not  cAend 
to  more  than  40  years ;  per  Manwood  and  Shute.  Sav.  71.  pi* 
147.  Mich.  26  Eliz.  Anon. 

12.  Devifor  makes  a  leafe  ////devifee  lhall  attain  hisfiMaie 
of  21.  Dcvifer  dies;  devifec  is  nine  years  old\  leflee  has  nrt  an 
abfolute  leafe  for  1 2  years,  for  if  devifee  dies  the  leafe  determines. 
3  Rep..  19*  b.  Hill.  29  Eliz.  B.  R.  Borafton's  Cafe. 

13.  If  a  leafe  be  made  for  two  years j  and  afler  liffifr  htsti 
another  for  four  years  by  parol,  this  is  but  a  leafe  for  two  years, 
though  the  firft  lefTee  furrenders.  For  he  had  no  power  to  con- 
tra£t  for  the  two  firft  years  at  the  beginning ;  but  otherwife  it  is 
when  the  eftate  is  determinable  upon  an  uncertainty.  Cro.  £• 
i6o.  pi.  49*  Mich.  31  &  32  Eliz.  B.  R.  Per  Gawdy  in  the  Cafe 
of  Dove  V.  Williott. 

♦    14.  Leafe  for  60  years,  provifo  ifUJfee  dies  within  30  of  the  60, 

that  the  leafe  Jhall  ceafe  afier  the  next  year  enfuing  the  30.  If  leffcc 

dies  within  the  30,  it  is  a  leafe  for  30  years,  and  one  year  after. 

2  And.  72.  cites  34  Eliz.  Leonard  v.  Penant. 

fer.  Lcafcs,       i^.  Leafe  from  year  to  year  fo  long  as  both  parties  pU^e^  the 

i!iri^8*^iT  ^^ft^^^r  (theleflce)  occupied  for  two  years  and  paid  the  rent,  W 

S.  p.— 1—    part  of  the  third  year  occupied  it  and  died.     And  for  rent  of  the 

Such  tenant  third  year  aftion  was  brought ;  per  Gawdy  and  Fenner  J.  thoagh 

th!c°coin-^*'  at  firft  it  was  a  leafe  certain  but  for  two  years,  yet  when  he  oc- 

mencement   cupied  it  part  of  the  third  year  it  is  a  leafe  certain  for  thatjr^ 

©f  the  year  alfo  5  fo  as  neither  the  one  or  the  other  can  determine  the  wiB 

hts^^iUo    *^*'  y^^^  which  he  had  entered  upon.     But  Popham  held  it  a 

thepreju.     leafe  at  will  after  the  two  years,  and  that  th«n  it  ended  by  death 

d 
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« 

of  the  ladee ;- et  adjornatur.    Cro.  £.  775.  jA.  6.  Mich.  42  &  dice  of  the 
43  Eliz.  B.  R.  Agard  v.  King.  j^f"  ^^ 

2  Jo.  5. 

Trin.  ar  Car.  2.  C.  B.  in  Cafe  of  Timberley  ▼.  How.  S.  P.  by  Holt  Ch.  J.  6  Mod. 

115.  Trin.  3  Ann.  B.  R.  If  the  leffor  would  not  have  the  Icffee  occupy  the  fecond  year, 

be  ought  immediately  when  the  firil  year  is  ended,  or  within  tfie  firft  year  to  gire  the  lefTee  no- 
tice ;  for  it  would  ie  UAreafonaUe  diat  wh<B  the  leffce  haa  occupied  in  the  iecood  year,  and 
b»  juniired  the  luid«  and  then,,  whea  he  has  been  at  cofts»  to  ouft  him  of  the  land  Sec,  Kelw. 
1(3.  a.  b.  pL  5«  Mick.  3  H.  8. 

16.  If  a  man  demfes  bis  land  for  years^  this  is  a  good  leafe  for  l^id.  35.  a. 
two  years  \  for  it  fliall  be  taken  good  for  fuch  number  with  which  %^\JX  "' 
at  leaft  the  plural  number  will  be  fatisfied,  and  this  is  with  two  and  21  H. 
Ycais ;  per  Cur*  6  Rep.  35.  b.  36.  a.  Trin*  3  Jac.  C.  B.  in  the  7-  38.  b. 
Bifhop  of  Bath's  Cafe. 

17.  A  leafe  for  tbne  yearsy  and  after  for  three  years^  and fo  from 
three  years  to  three  years^  until  10  years  are  expired,  it  is  a  leafe 
but  for.nine  years,  and  the  odd  year  (ball  not  be  accounted,  becaufe 
that  does  not  happen  to  be  determined  by  three  years,  and  fo  if 
it  bad  been  for  20  years  &c.  Noy.  143.  Anon. 

18.  A  leafe  was  made  to  A.  for  lifey  and  the  life  of  his  wife^  or 
rfKifon,  A.  and  ihefon  died-,  cited  by  Coke  Ch.  J.  adjudged  in 
C.  B.  and  B.  R.  in  (5ox's  Case,  that  the  term  &ould  not  be 
determined,  but  that  the  wifejbould  have  and  enjoy  thefame^  and 
upon  this  reafoa  only,  viz.  That  the  (or)  there  disjoined  al^  and 
made  it  fe vera! .  2  Bulft.  203.  Mich.  12  Jac. 

19.  A  parfon  made  a  leafe  of  his  reftory  to  J.  S.for  three y ear s^  RolJ-  R«f. 
onifofrom  three  years  to  three  yearsy  and  fo  from  three  years  to  three  Jf^£"  *' 
jeers  during  his  life.  The  whole  Court  was  clear  of  opinion  that  Ratfabooe.^^ 
this  was  a  good  leafe  for  12  years.   Doderidge  J.  faid,  that  if  he  s.  C.  and 
bad  £ud,  and  fo  fr»m  the  faid  three  years  for  three  years,  it  had  E   34^   1 
been  a  leafe  but  for  nine  years  j  but  the  fame  being  as  is  before  2^**|Jj^i^ 
expreiied,  it  ihalj  be  a  good  leafe  for  12  years.    3  Bulft.  158.  rhoufd  be  « 
Mich.  13  Jac.  Wrathbone  V.  Newbery.  leafe  for 

12  yean. 

20.  Leafe  (recites  a  leafe  which  is  not)  for  21  years,  to  have  s  Show.  jr. 
from  the  end  of  the  faid  term  &c.  and  afterwards  is  a  covenant,  ^'  ^:  *"*" 
that  after  the  faid  21  years  he  ihall  have  the  land  for  2x  years,  j^^fe  for'iz 
and  fo  from  2 1  years  to  2 1  years,  till  99  years  are  pafTed ;  thence  7««rs  to  the 
next  enfuing  (hall  be  complqat  and  ended.  The  leflee  (hall  have  ^^^^^^i 
2 1  years  befide  the  99,  and  the  term  (hall  be  good  for  the  99  [he  fame  "* 
though  no  numbers  of  21  will  center  in  99;  but  the  odd  years  at  i«afea  co- 
laft  ftall  be  rejeaed.  2  Lev.  242.  Hill.  31  &  32  Qar*  2.  B.  R.  J."^^ 
Manche&er  College  v.  TrafFord.  havTthe 

landi  foratf 
years  more  after  the  eipiration  of  the  faid  term,  and.  fo  from  21  to  2 1  till  99  yean  be  compleat 
and  ended,  and  adjudged  to  be  good,  and  two  leafes,  and  not  one,  viz.  for  21  years,  and  alfo  for  g« 
years  befides. 

21.  Leflee  for  20  years  grants  the  tenements  for  19^  to  com^ 
mence  after  bis  death.    This  will  be  good  for  fo  much  of  the  20 

I  year9 
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years  as  {hall  be  unexpired  at  the  time  of  his  deafh.  2  Salk«  41^ 
pK  3.  cites  it  as  ruled  by  Holt  Ch.  J.  at  Lent  Affixes  at  Dor'> 
chefter.  10  W.  3.  Gree  v.  Studdley. 

2i.  A.  lejfeefor  looo  years  grants  the  land  to  B.  fi;eneral]y,  men* 
'  tiokiHg,  no  temiy  it  is  void  for  the  uncertainty.  2  Verni  084.  pL 

609.  Trin.  1 7 1 2.  Kireley  &  al'  v.  Duck  &  Ux'. 

*  23.  Lands  demifed  to  J.  S.  for  a  yeary  and  fd  from  year  to  jior 

as  long  as  both  parties  pleafed,  by  a  parol  demile  relerving  rent^ 

and  that  the  leflee  (hould  not  go  away  without  giving  a  quarters 

warning ;  per  HoU  Ch.  J.     The  agreement  about  the  quartans 

warning  is  only  collaterally  bindine  the  leflee'S  perfoii ;  in  this 

cafe,  if  at  the  year's  end  leilee  had  given  up  pofleffion  without  any 

warning,  he  would  be  liable  to  pay  one  quarter's  rent  by  virtue 

of  the  agreement.    But  if  he  had  given  a  quarter's  warning  he 

may  quit.  But  if  he  had  once  entered  on  the  fecond  year  he  would 

be  bound  for  all  that  year,  and  fo  a  quarter's  warning,  and  fo  on ; 

the  fame  if  the  leafe  had  been  by  deed.    6  Mod.  215,  Trin.  3 

Ann.  B.  R.  Dod  v.  Monger. 

tt  wa$  held      24.  If  a  leafe  he  for  a  yeary  and  fo  from  year  to  year  as  long  as  both 

SerMinf  *^"  P^^*^*  pleafe,  it  is  a  leafe,  binding  but  for  one  year.    But  if 

Brook,  that  leflee,  without  countermand  of  leflbr  enter  on  the  fecond  year,  he 

Aifl  18  only    is  bound  for  that  year,  and  fo  on.    But  if  leafe  be  for  a  year,  and 

wm*fOT  the  ^^  ^'^™  y^  ^^  y^'  till^  years  expire^  it  is  a  certain  leafe  for  fa 

ttnccmnnty,  years ;  if  it  be  for  a  year,  and  fo  from  ]rear  to  year  as  longas  htb 

Int  Pollard  parties  agree  till  fix  years  Jball  expire^  it  is  a  leaw  for  fix  years,  dc- 

BrXneli     terminable  at  every  year's  end,  at  the  will  of  eidier  party ;  per 

Ch.  ].  e     Holt  Ch.  J.   6  Mod.  215.  Trin.  3  Ann.  in  Cafe  of  Dod  r. 

contra,  for  Monger. 

perBrude-  . 

sail*  retainer  of  a  fervant  for  a  year,  and  ib  limB  year  Id  year  ai  long  as  both  partiei  pleifef  ii » 
reeainer  for  fo  many  years  as  he  fenrei,  and  debt  lies  for  the  lalary  by  the  ftatute,  and  that  die  fria- 
cipal  leafe  is  good  till  it  be  difcharged ;  for  when  one  year  is  ended  and  another  is  entered  upon,  tk 
leffor  cannot  difcharge  the  leflee,  nor  the  leflee  cannot  quit  till  aaother  year,  and  if  he  inmdi  t» 
^it  at  the  year's  end  he  muft  give  notice  of  it  before  the  end  of  the  year,  and  the  vnceitainty  ia  i3u 
principal  cafe  is  no  impediment.  For  if  one  leafea  till  the  defendant  has  kried  xol.  it  ii  pp^ 
notwithftanding  the  uncertainty  &c.    Br.  Leafe,  pi.  13.  cites  14  H.  S.  lO. 

[  343  3  (B.  b)     Leafes* 

To  whom  it  may  be  made  in  refped  of  Eftate. 

186  i''s'p  ^^*  O  ^  ^  joint enant  may  leafe  for  years  to  the  other ^  becaufe 
L-JLow!  though  before  he.  occupied  per  mie  and  per  tout,  yrt 

131.  s.  p.  now  he  (hall  have  all  without  interruption)  and  the  leflbr  cannot 

For  there  is  hinder  him*    ii  H.  6.  34. 1 

&•  need  of  ^^  -' 

any  livery.  ^ 


(B*b.2; 
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(&•  b*  a)   Leafe  ibr  Years* 
To  ^end  the  Inheritance. 

t  A  Lcafe  made  to  attend  the  inheritance  was  decreed  U  the  ufe  J^^^* 
^  of  him  that  haj  the  inheritance.    Chan.  R.  36.  5  &  7  fi^mwtna 
Car.  I.  Huddleftone  y*  I^anmlugb.  troft  was 

Jet  aSgaee  of  affignee  liaTiog  declared  it  to  be  a  tnift  repofed  in  her,  and  tfiat  it  was  her  father't 
cAatei  aod  having  givett  bond  to  perform  the  «ruft»  and  after  marriage  her  huiband  doing  the  fame* 
and  the  defirarance  in  which  waa  a  power  of  ^vocauoa  being  iupprefl'edi  it  was  decreed  a  tnift* 
Fiji.  R.  356.  Fafch.  30  Car.  a/Goodwin  v.  Cutler.' 

%.  A  leafe  in  truft  feparate  from  the  inheritance,  and  mortgaged  . 
tW  a/figtfid  to  a  purchafiirj  was  not  allowed  to  be  impeached. 
Chan.  Rep.  246.  16  Car.  2.  fo.  799.  Digbv  v.  Morgan. 

3.  A.  purchafed  land  and  tajces  the  fee  in  its  own  name^  and  q^^ 
the  term  in  a  trujlfis.     The  term  (hall  attend  the  inheritance  55.  V.  c!— 
thoudi  not  (aid  in  the  affignment  it  Ihould  do  fo.  Vera.  i.  Hill.  Otherwifd 
1680.  Tiffin  V-  Tiffin.  ||^J^^„ 

hit 


ftaaw.  Vcm.  34s.  in  Cafe  of  Thruiton  r.  the  Attorney  General.  Mich.  16S5.— — In  the  laft 
cale  ttm  doet  not  ib  attend  as  to  prevenC  dower,  or  to  ftave  off  a  debt ;  for  fuch  term  (hall  be  afleta 
if  it  attends  a  fce.fimple,  but  otherwife  of  a  fee-tail  j  per  Hale  Ch.  B,  Hardr.  489.  pi.  3.  Mich.  %0 
txt\  z.  in  Scacc.  AttDraejr  General  v.  Sands. 

« 

4.  An  attending  term  was  decreed  to  he  feoered  in  favour  of  an  *  •^•.•* 
heir  unintendedly  difinberiud^  and  for  want  only  of  a  defcription  q^  JJ^ 
he  being  an  infant  en  ventre  famerey  and  fo  in  favour  of  the  heir's  creed.— ^ 
affignee.  Fin.  R.  i6o.  Mich*  26  Car.  2.  Nurfe  v.  Yarworth.      Andfoin 

*  cafe  ot  ere* 

ditor.  Fia« 
Rep.  358.  Pafch.  30  Car.  %*  Foot  v.  Clerk  and  Veoner. 

5.  A  term  to  attend  the  inheritance  will  follow  the  inheri-  Butifieilbr 
<?uicc,  and  attend  it  in  the  hands  of  a  purchaforof  the  inheritance  \l^^^ 
aad  be  attra£ted  by  it.    Fin.  350.  Pafch.  30  Car  2.  Th^  Earl  accepts  a 
of  Pembroke  v.  the  Earl  of  Middlefex  &  aP.  fine  of  the 

lands,  the 

tniftees  of 
the  term  are  thereby  barred,  and  cannot  after  claim  any  thing,  but  yet  the  term  is  not  fo  barred  but 
thatpuifioe  incumbrances  maybe  let  in  upon  the  purchafor ;  for  a  fine  bars  no  eftates  not  intended  ' 
by  the  parties  to  be  barred;  per  Holt  Ch.  J.  Garth.  103,  Mich,  i  W.  ft  M.  B.  R«  inCaftoC 
Smith  V.  Pierce. 

6.  The  ajpgnment  of  a  term  for  years,  and  the  grant  of  the  in-  t  34+  3 
heritance  of  the  fame  ought  to  be  as  large  the  one  as  the  other* 

Fin.  R.  347.  Pafch.  30  Car.  2.    The  Earl  of  Pembroke  & 
al^  V.  the  Earl  of  Middlefex,  Hawles,  ic  al'. 

7.  K  freeman  ef  London  poiTefled  of  a  term  in  his  own  name  ^  Ch$n; 
purchafes  the  inheritance  in  the  name  of  a  truftee,  and  there  is  no  s.^^.H^Z 
declaration  of  the  truft  that  the  term  fliall  attend  the  inheritance,  a'cbia« 

Vol.  As  C  c  yet 
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8.  A*  feifed  in  tailf  and  a  firm  in  truftits  U  «Mi»if  the  inheri* 
tance^  levies  zfauj  and  by  iticA.fubje&s  tbi  kmdti  a  diit  of  lOooL 
but  declares  that  after  the  debt  paid  theland  to  be  to  the  old  ubi 
and  divifed  the  land  for  pajmetd  rf  all  bis  debts  i  decreed  the  hoi 
liable  to  all  the  debts  in  general ;  fed  tamen  quere  i  for  it  feemi 
be  was  but  tenant  in  tail  of  the  tnheritanc'e,  and  (b  cooU  not 
charge  it  hy  his  will  unleis  it  be  intended  he  had  ftill  a  power  of 
doing  it  lodged  in  him  by  reafbn  of  the  fine9  aotwithftandiog  hi 
had  £!clare<rthat  after  payment  of  the  loco  1.  it  flioyld  go  to  the 
former  ufes.  Vem.  99*  pl*  86.  Mich.  1682.  Tomer  rrGwyim. 

Q.  If  a  term  be  exprejily  diclandbj  dad  to  be  attendant  on  the 
inheritance,  there  fuch  a  term  iball  not  be  made  efiits  in  eqiutj; 
but  otherwife  it  (hall  be  if  either  in  die  party  himfel^  or  in  1 
truftee,  but  with  this  difierence^  that  the  heir  (hall  have  the  be* 
tiefit  of  the  furplus  of  the  truft  ef  a  term^  and  not  the  executor 
after  debts  paid  \  per  North  Keeper.  Vem.  288.  pi.  188.  Mick. 
1683.  Chapman  v.  Bond. 

10.  If  there  be  a  term  raifed  of  gm)ilkind  lands  to  attend  ihl 
inheritance,  equity  will  dtftribute  this  term  among  all  the  bdrf 
in  gavelieind  pro  rata;  Arg.  Vern.  357.  in  pK  353.  HilL 
1685. 

11.  Where  lands  ifcbeat to  tSat  King;  he  fliall  have  the  benefit 
of  a  term  to  attend  the  inheritance.  Vera.  340.  pi.  333.  Midi* 
1685.  Thruxton  v.  Attorney  General. 

12.  A.  feifed  in  fee  of  lands  limits  a  term  to  truftces  fer  100 
years  upon  fucb  truA  as  hi  by  deed  er  will  Jhauld  affeimSy  and  for 
want  of  fuch  appomtment  to  attend  the  inheritance,  and  after^ 
wards  by  a  nuncupative  will  gives  all  to  J.  S.  and  being  a  \A 
tard  dies  without  ifliie,  this  will  not  pais  the  truft  of  tlM  tera« 
Vem.  340.  pi.  333*  Mich.  1685.  Thruxton  v.  the  Attoraey 
General. 

%  CHaa.  1 3.  A  term  was  kept  on  foot  to  proted  a  pqrchafe^  equity  «il 

Cafeti7i.  ^^^  remove  it  in  favour  of  a  dmvrefs  who  has  recovered  at  law, 
aho«r.  Pari,  and  the  bill  difmifled  in  Chancery^  and  after  in  Dom.*  Proc' 
L^^Rad.  ^^^  3S^'  P'*  353'  ^*^*  1685.  Lady  Bodmin  v.  Vandebeody. 


__.  ▼. 

Vanaekrniy,  S.  C.  b  Dom'  Proc'  and  the  difmiflbn  aiSrmed. A  dowreft  (hall  ngt  kive  4> 

affiftaacc  of  a  Court  of  equity  to  fet  afide  a  term  for  yean  af  ainft  a  purchalbr,  though  a  joiatrefiftillf 
iKtafaiaft  aa  heir  at  law  a  dowrcls  has  bees  let  ia.  Chan.  Prec  6j.  Mich.  1694.  LaJj  Kii* 
Mr  V.  Rotheram. 

14.  A  leafe  created  hy  the  fame  fettlement  by  which  the  inberi* 
tance  was  fettled,  only  on  a  particular  purpofe,  and  then  to  waif  oa 
the  inheritance,  (hall  never  be  applied  to  any  other  purpofe  ia 
equity,  but  is  as  a  non^ns ;  Arg.  2  Chan.  Cafes  172.  Hill*  i  J*^* 
2.  in  the  Cafe  of  Bodmin  v.  Vandebenden. 
tSa)k.j54.       15.  A  term  raifed  en  truft  for  any  particular  purpofes,  and 

S  wi4o«t 
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ii^thout  any  mention  of  attending  tl\e  inheritance  after  fuch  trufis  Bcft  v. 

finisfytd^  (hall  fink  into  the  inheritance ;  Arg.  N-  Ch-  IL  168.  |«^J^ 

Mich.  1690*  in  Cafe  of  Bladen  r*  the  Earl  of  Pembroke.  tVem. 

5ta.  s.  c« 
ftoK.  i5|.  S,  C. 


16.  When  the  King^s  reenter  is  feiCed  of  die  Inh^itance,  and  [  345  j 
tkere  is  a  term  for  years  attending  the  inheritance,  the  term  is 

hound  as  well  as  the  inheritance ;  but  if  he  is  poflfefied  of  a  firm 
ingrrfsj  and  it  is  affigned  before  an  a^al  extent,  the  {Mpinunt 
is  good  againftAc  Crown,  a  Vcrtt-  389.  pi.  358.  Mich*  1700* 
Nichols  V.  How.  and  Porter  &  al*. 

17.  Lands  fettled  tc  the  ufe  of  the  ulifi  vf  A,  during  her  llfe^  re- 
mainder to  B.  in  tail  Sec,  with  a  power /or  A.  andhistmfeterevekethe 
ujes  andjimit  others.  A  having  occajion  for  money  to  purchafe  a  place, 
prevaikd  with  his  wife  to  join  witn  him  in  raijing  of  it  by  virtue  of 
the  power,  upon  a  promife  itJhouU  be  repaid  out  of  the  profits  sftht 
placey  and  takes  the  affignment  of  the  mortgagi-term  to  himfelKand  ' 
lefi  the  manej  charged  to  his  younger  children.  Decreed  ror  the 
younger  children,  but  reverfed  for  the  debt,  being  the  debt  of  A* 
and  he  having  covenanted  to  repay  it  the  term  (hall  attend  the  in- 
heritance. MSS.  Tab.  Jan.  Sth,  170a.  Earl  Huntington  v« 
Counteis. 

18.  Morgagee  of  a  term  for  500  years  in  his  own  name  took  An^  tfaou^ 
etnotherfor  2000  years  in  a  truftee^s  name  to  avoid  a  merger,  and  ^^^J^ 
then  purchafed  the  inheritance  in  his  own  name*     Afterwards  he  tm-badoMM 
devifed  the  faid  lands  by  will  to  W.  for  life,  remainder  in  tail,  fenwdf©. 
and  made  J.  S.  executor  and  died.    The  will  had  not  three  wit-  jJIJalt^Je* 
nefles,  fo  could  not  pafs  a  freehold  \  fo  the  queilion  was,  if  the  of  theteno^ 
executor  Ihould  take  the  term  for  500  years  as  a  feparate  intereft  Te<  t^« 
from  the  inheritance  ?  But  decreed  per  Baron  Gilbert  commif-  JJf^i^, 
(ioner,  that  it  is  a  term  to  attend  the  inheritance.  Per  Raymond  heldthatit 
Ch.  J.  commiiRoner,  where  fuch  a  term  comes  to  an  executor  wouWno^ 
hy  implication  as  a  chattleintereft,  viz.  by  a  devife  of  all  his  chat-  ^ft*^.*^  \f 

•  ties,  or  where  it  vejis  in  an  adminijlrator  generally  without  mak-  fo,  die 


ing  any  will,  there  the  term  ought  to  be  affigned  to  attend  the  ««»  pif^t 
inheritance,  but  he  doubted  in  this  cafe  of  a  volenteer  heir  and  a  ^5*^/^^^ 
volunteer' devifee  ;  he  made  a  difference  where  a  term  is  exprefsly  dcTifcM  ha 
limited  to  attend^  and  where  the  attendance  is  only  by  conftru£iion  pJ««f« ;  *»* 
wflaWy  that  in  the  firft  cafe  it  will  not  pafs  by  an  exprefs  devife  of  ^J^^*^ 
it  to  another,  but  in  the  other  cafe  it  will  \  but  in  the  principiJ  tor's  iatea- 
cafe  there  was  no  intention  of  the  teftator  appeared  to  pafs  thi«  ikawMnoi 
as  a  feparate  intcrefl  from  the  inheritance,  and  on  this  foot  they  ^^*^5y 
both  decreed  as  above.    9  Mod.  124.  Hill.  11  Geo«  in  Cane,  but  the  io;. 
"Whitchurch  v.  Whitchurch.  henuncc 

alio,  which 
waj  exprefslj  dcTife<l«  and  though  it  was  (aid  to  be  extremely  htrd»  that  becaufe  fo  muieh  cottld'not 
|»afi  as  was  ifitended»  therefore  the  devifee  ihould  be  deprived  of  what  might  lawfully  pifs^  and  which 
yfna  kfi  than  was  intended  him,  or  bccaufe  all  could  not  pafs,  therefore  nothing  (hould.  Howeye ry 
Kia  honour  decreed  the  executor  and  devifee  to  join  in  a£Bgning  the  term,  to  the  plalntifiTthe  heir  at 
Itt^v.  but  no  cofts  on  either  fide,  and  this  decree  wai  afterwards  affirxDc4  ^*  here,  i  Wms'c  Rap* 
#j^.  Tria.  1724.  tV'hijCchurch  ▼.  Whitchurch. 

C  c  a  (B.  b.  3) 
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(B.  b.  3)    Lcafcg- 
By  Eftoppd. 

I.    A     Makes  z  gift  in  tail  to  B.  and  after  domor  makes  aUJi 
'^^^  to  a  fir  21  years^  and  then  B.  dies  without  ijfue  witbm 

the  tenrfy  yet  the  leafe,  if  by  parol  only,  {ball  not  take  efitd^  for 

it  was  utterly  void  at  the  firft  ;  becaufe  an  eftate  tail  being  a  fiate 
r   0^6   1  of  inheritance  may  in  intendment  of  law  continue  for  ever ;  but  if 

iuch  leafe  be  by  indenture  it  makes  an  eftoppel.  See  Went.  Off. 

Executor  231. 
6*^  H*ii  ^''  ^  Tenant  for  life  leafesfor  years^  andpurehafes  the  nverjin  and 
Eiic.  *s.  p.  ^^^  within  tie  term^  the  leafe  is  determined,  and  the  heur  in  re- 
held  acconil  verfion  may  ouft  the  leflee,  and  confefs  and  avmd }  butrit 
d'i^T~i  ^^'fi^J^^^^  ^^  msidt  by  one  that  has  nothing  in  the  land  at  tbe 
41,  s!  c.ln  ''^)  *^^  afterwards  purchafes  the  land,  and  then  the  lefibr 
totidem  dies  $  if  it  be  by  indehture  the  heir  ihall  be  eftopped  to  avoid  it; 
ISei'ferVo  ^'  *^  Jiifticcs.  Hetl.  91.  Pafch.  4  Car.  C.  B.  RothwcU's 

yeiri  leafes  ^*^^» 

for  20  yean 

and  aftcrwftrdt  pvthiTcs  die  fftverfioA  it  ihall  hiod  him  for  no  more  thaa  ten.    Aig.  Vent  35!. 

3.  A.  leafes  for  years  by  indenture,  and  has  mthing  indtf 
land,  but  e^envards  purchafes  the  land  and  aliens  It ;  diou^  this 
be  a  good  leafe  for  years  againft  A.  and  his  alienee,  yet  the  jury 
may  find  the  truth,  and  if  they  do  the  Court  (hall  adjudge  it  to  be 
a  void  lea&.  Cn>:  C.  I  ic  pK  2*  Pafch.  4  Car.  C.  B.  in  Caie  of 
Ifliamv.  Morris. 

4.  If  I  have  zfiiture  leafe  to  commence  10  years  hence  after 
J.  S.  and  I  make  a  leafe  for  five  years^  .prefently  againft  me  it  is 

food  by  eftoppel;  per  Bridgman  Ch.  J.  Cart.  159.  Mich.  18 
'ar.  2.  C.  B. 
The  dMTc-  5.  A  leafe  made  by  one  that  has  a  tortious  reverfton  is  good, 
"°^*  di  jf  before  the  commencement  of  the  leafe  the  tort  be  purgeOy  and  the 
party^that  fcffor  has  a  rightful  eftate.  See  Skinn.  3.  pi.  3.  Mich.  33  Car. 
makes  the     2.  B.  R.  in  Cafe  of  Pauling  v.  Hardy. 

eftate  has  a  ^ 

iegat  eftate,  and  where  a  itfemJibU  ejlatt  en/yi  for  in  the  latter  a  leafe  may  work  by  eftoppel,  tho^ 
an  intereft  paiTed,  fo  long  as  the  eftate  (out  of  which  the  leafe  was  derired)  remained  nodefested  > 
per  Pemberton  Ch.  J.  Vent.  358.  Anon,  but  feems  to  be  S.  C. 

•  Afj.  PI.  i),  Leafe  to  A,  for  20  years,  and  about  a  year  after  to  B.  for 
C.  43  3^h.  ^Q  years ;  if  there  was  an  *  attornnunt  to  the fecond  leafe^  then  it 
of  SmTth  \^  amounts  to  a  grant  of  the  reverfan  of  the  Icflbr ;  but  if  no  attom- 
Supictbn.—  ment,  then  it  is  a  leafe  by  eJioppeU     3  Salk.  152.  pi.  3.  Holmao 

a:  >  Nor  ^"^  0''"="* "'  "°«- 

153. 

+  The  leafes  .    ^.  &  f  where  a  man  makes  Ji  leafe  to  B.  for  20  years,  and 
I   '  aboia 
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about  a  year  after  makes  arotfaer  leafe  to  C.  for  20  years,  this  to  B.  and  c. 
is  a  leafe  by  ijhppel^  and  the  rent  is  payable  for  the  whole  term.  ^^^niTiw 

Ibid*  ture,  and  in 

debt  for  rent 
bj  die  leflbr  bmught  againft  C.  and  pleaded  in  bar,  that  before  the  malclog  the  Ciid  le^fe  to  C.  the 
pUiotiff  made  a  leafe  of  the  premliTes  to  B.  3d  May>  25  Car.  1.  for  20  years,  to  commence  prefently^ 
by  virtue  of  wbich  leafe  tbe  laid  B.  belbie  aoT  rent  due  on  the  faid  leafe  to  Cvis;  i  May,  36  Car. 
L.  entered  ani  vat  pQ6E4ed>  and  alleged  in  tac^  that  the  £iid  leafe  to  B.  was  Qi\\  in  being,  and  not 
^termincdf  end  fo  defendant  flood  liable  to  the  action  of  B.  for  aU  the  ifRies  ice,  af  the  premifles  by 
him  received;  and  adjudged  upon  demurrer,  that  C.  was  eftopped  to  plead  as  above.  Carth.  247, 
Mich.  4  W.  ft  M.  in  B.  R.  Hitman  alt'  Cilman  v.  Here.  i  Salk«  275.  S.  C. 

Noci,  la  the  ctfe  above,  if  the  leafe  10  C.  had  been  by  deed  poll  or  parol,  tt^e  ple4  above^  had  beeil 
a  good  bar.  Carth.  i^t.  the  Reporter  cites  Le.  33.  59.  sod  PL  C.  41 1.  b,  433.  SmHb  v, 
9fiaple«>n. 

8.  But  if  he  enUrs  on  J9.  and  then  makes  a  leafe  to  C.  who  is 
turned  out  by  B.  this  is  no  leafe  by  eftoppel,  but  only  z  future  in^  • 
tirejl  for  the  laft  year.    Ibid. 

9.  A  leafe  for  years  may  operate  and  take  tScSt  as  to  part  by 
eftoppeU  and  as  to  the  rendue  by  paffing  a  real  intereft,  is  verv 
plain  from  the  common  cafe  of  concurrent  leafes,  which  are  aU  C 

of  them  as  to  part  good  bv  eftoppel,  and  a  rent  referved  there**     347  ]  ' 
on ;  per  Holt  Ch.  J,  i  Salk.  275.  pi.  1.  Mich.  4  W.  &  M.  in 
B.  R.  Gilman  v.  Hore. 

10.  It  was  ruled  by  Holt  Ch.  J.  at  the  Summer  Affifes  at 
Warwick,  1 1  W.  3.  upon  a  trial  at  Nifi  Prius,  that  if  jf.  not 
having  any  thing  in  certain  land^  demijes  it  by  indeniure  to  B.  and 
afterwards  A.  furchafes  the  land^  this  will  be  a  good  leafe  by  eftop* 
pel.     Ld.  Raym.  Rep.  729.  Hermitage  v.  Tomkins. 

1 1.  But  if  it  appears  by  recitals  in  the  leafe^  that  A.  had  nothing 
at  the  time  of  the  demife,  and  afterwards  he  purchafes  the  land  as 
ifbreiaid,  that  will  not  enure  by  eftoppel.    Ibid* 

(6.  b.  4)    iLeafes^ 
Good  in  Part, 

r.  A  Made  a  leafe  for  years  referving  rent,  and  then  grants^ 
*"••  demifes,  and  then  to  farm  leu  reverfwmm  doms  for 
years,  and  the  rent,  to  have  lie.  the  reverjion  and  rent  from  «  tim$ 
faji  ;  if  the  Uffee  cannot  get  attornmentj  yet  it  is  a  good  leafe  in  re« 
veriion,  and  fhall  take  eSe£k  after  the  end  of  the  firft  lea&4 
Brownl.  30.  Anoo^ 

2.  Where  a  perlbn  hath  power  to  leafe  for  20  yoars^  and  he  3  Chan, 
lealibs  for  30,  the  leafe  for  30  (hall  be  good  for  20  in  e^ty  \  re-  sjc.ftS.F, 
Iblyed.    Chap.  Cafes  23.  Trin«  15  Car.  2.  Pawcey  v.  Bowen.    faid  to  b^  i» 

fettled  feve^f 
pX  timei  U  th^  C<>»yt,    ■  uiiwNclf.  Chwi.  Rep.  S7.  S,  C  accocdj^il/, 

» 

3*  Bijhofs  leafe  if  it  exceeds  thejlat^te  cannot  be.  good  for  »w   . 
partt  becaufe  the  ^(ute  ties  it  up  to  an  ^xpreft  foroii  otherwife 

Ccj  fcrh3ip% 
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perli&ps  had  it  been  dsat  if  bifhops  fliould  make  leafes  fbr  anf 

number  of  years  not  exceeding  fuch  a  number  j  per  HoItCh.  J. 

X  SaJk.  189.  pi.  7.  Hiil.  13  W.  3.  B.  R.  in  the  Cafe  of  Smartk 

V.  Pcnhallowr. 

4^  P/7rtf//fi^y0r/Sj;rrjr«^i  is  not  good  for  three  years 

ftatute  of  frauds  ana  perjuries ;  Are.  6  Mod.  65.  Mich.  2  Amu 

B*  R*  in  Cafe  of  Smartle  v.  Penhadlow. 
•  Ckia.  5.  Tenant  for  life  witbpnuer  U  make  hafes  of  all  land  ancitnilf 

R«p.  ioi#  inrnfed^  referving  the  ancient  rentSy  and  of  other  lands  referving  the 
8.  C^.  id-  *5^  improved  rents^  makes  a  general  leafe  of  all  the  lands  referving 
judged  void  rent  in  fhf  very  words  of  the  power.  Ld.  Ch.  Juftice  Holt  hdd 
hnJLK^  the  leafe  and  refervation  good  as  to  the  lands  that  were  anciendj 
Cowpcr  and  demifed^but  void  as  to  the  other  lands ;  but  Ld*  Ch;  J.  Trevor 
Trevor  Ch.  and  Ld.  K.  Cowper  e  contra  held  the  leafe  void.  2  Vem*  531. 
LitcS  t  *^**  447  •n*!  54*-  pl-48s.  Pafch.  1706.  Orby  v.  Ld.  Mohun. 

]^u.  Reo.  45f  to  64.  S«  p«  held  accordingly,     1      Ch«l.  Pftc.  257*  ^  tio.  S.  C.  heli 
•c|prd»nyy* 


C  348  3  (B.  b.  5)     Leafes. 

Intercfle  Termini,  or  Leafe  in  Future. 

fee  Ht.  ^^  A  N  intereffe  termini  amounts  to  an  alienation,  and  is  not  a 
7u°pL^  ^^^^  incumbrance 5  Arg.  Show,  38a,  cites  Littletoa 

Or  he  may  2.  If  a  nwn  makes  a  leafe  to  commence  at  Mich,  before  the 
^*"'^|  faid  feaft,  the  leffee  may  grant  the  leafe.  PI.  G.  Arg.  142.  b. 
c.  '42^.  m  in  Cafe  of  Browning  v.  Befton,  cites  M.  22  £.  4.  37.  §*  Grants, 

Cafe  of  100. 


BraccbridfS 
f.  Cook. 


IkadL  85,  3,  I^afe  of  a  manor,  habendum  from  Mich,  laft  paft  for  20 

Lc.^tc-  y^*^  *"**  further  by  the  fame  indenture  it  was  covenanted^  ac- 

foriinglr.  cord^d,  bargained  and  agreed,  thai  af\er  the  expiration  of  2C  jears^ 

V— For  by  the  leffee^  bis  wife  and  fon^Jhould  bave^  boU^  occupy  and  enjoy  the  faid 

h  innor  ^^^^  ^^  ^«>  habendum  for  their  lives  and  the  longeft  liver 

ptfi  «•  !«•  of  them,  and  they  make  a  letter  of  attorney  to  give  livery  according 

intbder.  to  the  true  meaning  and  efFca  of  the  prefent  aft,  grant  and  lca(^ 

pi^fs.  Oki.  *"  "  *  g^^  '«*f«  ^'*  Ajmainder  for  lives,  if  the  deed  was  de- 
Otnw.  Sea-  Uveredhythe  attorney  and  livery  made  atone  time\  but  if  the  deed 
47  s.  C.      be  firft  delivered  by  the  lelTor  to  the  leffee,  and  after  livery  rf 

feifm  by  the  attorney,  there  the  livery  is  void.    Mo.  14.*  pi.  54. 

HiU.  2  Eliz.  Hclier  v.  Okeden. 

J«t|«J»y      4*  Intereffe  termini  ♦  cannot  be  granted  or  furrenderedy  ftf 

%^^1/^  Manwood.    Godb.  2.  Pafch.  17  Eliz.  C.  B.  Anou. 

•—10  RcA,  51.  Lampet't  Cafe. IMd.  67.  b.  ia  dnudwWaideaf  of  Sc  St? war*!  Cafe,— • 

^Itma/kailiaedjAri.  Show.  sSi.ciui  iiAft.4i. 

5.  A 


5.  kfutwrg  lidfey  and  a  leafe  in  nvirStm^  are  hmmrn^s  /  per 
Bridgman  Ch.  J.  Cart.  15.  Mich.  16  Car.  2.  C.  B.  in  the  Dean 
and  Chapter  of  Weftminfter's  Cafe,  cites  8  Rep.  Whitlock*s 
Cafe,  4  Rep.  Rawlins's  Caie,  19  Eliz.  Dyer  fol.  357. 

6.  A.  lets  to  B.  for  30  years,  and  the  next  day  Utt  it  to  Cfor  U.  nt.JL 
40yiarSfto  commence  at  N£ch,  next  afier  the  date*    The  tenant  ^Lfnllw 
attorns.    Whether  this  be  a  good  grant  of  the  reverfion  being  hm  tfMi 
to  cominencc  at  a  day  to  come  ?  Per  Gawdy,  a  reverjion  for  years  (tut, 
cannot  commence  at  a  day  to  come,  for  then  the  grantor  (hail  ^^^  ^ 
have  a  lefler  eftate  in  himfdf }  per  Wray,  the  reveriion  being  for  Jl^conei 
^ars  is  a  cbattle  which  may  expeS,  and  if  I  have  a  rent  in  &e  I  ibr  it  b  b«i% 
may  grant  it  for  years  to  commence  at  Mich,  for  an  eftate  doth  ^Jj?**** 
Mpa/s  tut  an  inter  eft  \  per  Coke,  it  has  been  adjudged,  that  if  2^  l^^ 
a  map  grants  his  term  from  Michaelmas,  it  is  good ;  for  it  is  a  of  Wny 
leafe  from  Mich.    Cro.  £•  ija.  pi.  30.  Mich.  31  Jc  3a  Eli*.  ^}^^^ 
B.  R.  Palmer  v.  Thorp.  ycvt  may 

ttp«ftiii 


7.  Baron  and  feme,  during  the  coverture,  jointemmts  for  60  l^P^i-r'- 

years.  Baron  by  deed  lets  all  the  land  for  70  years  to  commence  J^^^jJJ!^ 
immediately  after  his  death.    Baron  dies.    Feme  furvives.    Ad-  tob^  C. 
judged  a  good  leafe  to  charge  the  poilbffion  of  the  feme ;  for  here  ImUw- 
a  good  term  is  created  in  intereft,  though  not  in  poiTeflion.    Cro.  ?*^^^T* 
E.  287.  pi.  2.  Mich.  34  it  35  Eliz.  B.  R.  Gruie  v.  Locroft.        LJit?4. 

97. 1  P.* 

ind  feemi  to  be  S.  C.  cited  ai  «djudfe4»  and  fayiv  6iat  tiic  like  cafe  by  tht  Of mkn  of  Clench  aai 

Waimflej  was  decreed  to  be  {cod  in  Chancery. Mo.  395.  pi.  514.  S.  C.  cited  at  adjudged^  aoA 

ivfi  that  the  like  cafe  wai  decreed  ia  the  dutchy  ch^ber  by  the  advice  of  Clench  aod  WaloiAey  I. 
and  Brogra^e  attorney  of  tkedutebyt  that  where  tiAojointenana  were  in  feet  and  the  one  made  leal* 
Id  commence  after  his  death,  the  leafe  was  gaod  againft  the  furTiving  jointenaat  I  Rcpw  155. 

a.  Gawdy  ].  cited  the  Cafe  of  Growte  v.  Locroft ;  adjudged  that  the  leafe  was  good ;  and  the  roifoa  ol 
ihe  diTerfity  between  thi«  cafe  aod  the  cafe  of  7  E.  6.  was  becaufe  iaLocroft't  Csie  he  dcndfed  the  land 
habend*  afcer  the  death  of  leiTwr  for  70  years,  ia  which  there  was  fufficient  certainty*  but  in  7  E.  6. 
ke  granted  fo  much  of  his  term  as  (kould  be  arrear  at  the  time  of  hts  death,  which  was  all  imcertBln 
ia  the  grant  itfelf,  which  diverfity  put  by  Gawdy  J.  was  agreed  by  Popham  Ch.  I.  9c  fiotam  ciiriaa* 
——J  Bolft.  ir^S.  Mich.  1  ^  Jac.  Coke  Ch.  J.  cites  Lockopt's  Ca^x  put  in  the  Redor  of  Chi* 
oiveTvM's  Case,  and  Br.  Grahts  pi.  i  S4«  7  £•  ^  *°d  Br.  Cafes  fol.  95.  pi.  437*  that  Mmm 

graatt  his  term  atter  his  death,  this  is  not  good,  but  if  it  be  by  way  of  leafe  it  is  good. ^--Cerc  15  J. 

S.  C.  cited  by  Tirre)  I.  that  if  a  termor  demifeth  the  land  to  another  to  begin  after  hit  dutk,  it  la 
food,  ibr  there  is  fa$cient  certainty ;  but  if  it  had  been  fo  much  of  hit  term  la  ihould  be  bchiad  it 
kif  death  it  is  otherwife. 

8.  A.  tenant  in  tail^  remainder  to  his  right  heirs  has  iflue  a  fon» 
and  makes  a  leafe  for  a  i  years  to  commence  after  the  death  of  his 
fen  without  iffue^  and  dies,  and  the  fon  dies  without  iflue ;  it  was 
ruled  that  this  was  no  good  leafe  to  iflue  out  of  the  remainder  to 
his  right  heirs,  becaufe  of  the  intendment  at  the  time  of  the  srant 
of  the  perpetual  continuance  of  the  eftate  tail  i  Arg.  Rdll  ^ 
357*  cites  3  Jac.  Bevin's  Cafe. 

9.  He  that  has  but  an  interefle  is  not  to  fay  the  rent  refervedj  !«<▼•  tf4. 
for  there  is  no  term  nor  reverfion  till  it  commences  \  per  three  ^!f?\V 

C€4  Jufticca  ^    ^ 
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aitoatie<    Tufticcs  cdntra  Keljrnge  Ch.  J.  Vent  ^It  Trin.  aa  Can  2^ 

judged  not 

payable ;  per  three  Jufticet  contra  Keylinfe  Ch.  J.      ■  ^    i  9aund.  i6$.  lAnfonw.  Cvnt^  S.  & 

•djttdjped accordingly.*.   ■  >  -Sid. 437.  pK 2.  Hangon r.  Ctrrt,  S,  C.  adjudged aocordtagly. 

tt  is  capaUe  lO.  A  foture  leafe  is  not  of  the  fame  validity  and  Ibrce  to  all 
•^  *  ^°^^  intents  and  porpofes  as  one  in  poiTeflion  $  it  is  efteemed  in  law 
lbid.T8i.  as  an  intcreft,  and  an  intcrcft  a£ignahU\  it  is  not  a  mccr  chofe 
cites  Mo.  en  aftioli)  for  that  cannot  be  amgned ;  nor  as  a  meer  pbffibility, 
a^ilto****  ^^"^  ^^^  cannot  be  barred  \  it  \%  forfiitahU^  and  may  be  furrendered 
^oaitafucK  or  exttnguijhed  by  a£ls  done  on  the  land,  or  which  touch  die 
41  future  realty,  though  in  ibme  cs^fss  in  a  different  manner  than  fome  odier 
***firmabie  Particular  eftates,  Arg.  Show,  379.  Pafch,  4  W.  &  M.  in  Cafe. 
bythrjcan  of  Symmonds  V.  Cudmore, 

andchapterr 

m  .■  Such  leafe  may  be  granted  orer  before  entry  of  fuch  lefl^,  thoufjh  alter  tbe  time  ot  CMi« 
mencemeot  a  ftran^er  enters  by  tortfbut  if  he  had  entered  and  been  ouftedaAenraida  he  cannot  gnot 
his  term  till  re.entry.  Cro.  E.  15.  pi.  4.  Pafch.  25  Elix.  C.  B.  Bmerton  v.  Rainsfeid.  »  Bet  if 
he  had  been  oullcd  as  a  diffeifort  by  entering  before  th^  term,  though  he  continued  in  after  term  be- 
gan, and  then  IciTor  pufted  himi  he  might  aSign  without  entry.  Liev«  47.  Mich.  13  Car.  a.  B.  K. 
Henln^  ▼«  Blrabafon, 

Sk'mn.387.       ii.  Leflbr  made  a  fecond  Icafe,  and  before  the  firft  expires 

^amV.  levies  a  fine,  the  rcverfion  was  expeSant  on  the  firft  leafe;  for 

Roe,s.  C.  the  fecond  continued  only  an  interefle  termini  and  does  jm^  ahif 

Che  fccend  the  rtfOiffion^  but  it  remains  entirely  expe^bnt  on  the  firft  kafe  ss 

l^Yn^f-  *^  ^^^  before  the  fecond  was  made.     1   Sallu  90.  pi.  i.  Trih. 

feflion,and  5  W.  3,  B.  R.  Gwam  and  Ward  v.  Roe. 

tierenare 
is.eflate  was  not  fevered  finom  the  reveriion  at  the  time  of  levying  the  fine  of  the  rtTcrfeow-     The 
rtverfion  of  the  term  paffed  as  included  in  the  pofleifion*  3  Salk.  ^  i.  S,  C« 

Xd.  Raym.        12.  A.  pofTefled  of  a  term  for  lOO  years  grants  the  land  babeiw 

S  t  hdd  ^^^^fi^  40  y^tf^'J  to  comminci  after  his  deatbj  this  is  a  a  good  new 

r  oVq  -1  leafe.     2  Saljc.  413.  pi.  3.  Grec  v,  Studley,  per  Holt  Ch.  |«  at 

accordingly  Dorchcftcr,  Lent  Affifes.  10  W,  3, 

by  Holt  Ch, 

1.  at  the  fame  Af^tSt  an4  .fecms  to  be  S«  C« 

S.  P.  bcid  X3.  A.  poffcflcd  of  a  term  for  20  years  grants  the  tenants fer  19 
bT  Holt^^^  y^^^^  ^^  commence  after  his  death  ;  this  will  be  good  for  fo  much  ot 
Ch.  ].  at  the  20  years  as  (ball  be  unexpired  at  the  time  of  his  death;  per 
the  lame  Holt  Ch,  J.  at  Dorchcfter"  Lent  Affifes,  10  \V.  3.  2  Salt.  413. 
^^:;-.  Rep.  Grec  v.Studley. 

737.  Anon. 

but  fcems  to  be  5.  C, 

14.  Itbcirig  infifted,  that  a  term  for  years  to  commence  afitr 
Uffcr^s  tleath  without  iffiie^  may  be  created  by  one  feifed  in  fee ;  it  was 
anfwered  that  a  man  may  carve  fuch  term  out  of  his  inneritaiiccSf 
but  one  that  vtzs  pojfeffid  of  a  term  of  2000  years  cannot  carvcany 
future  term  ou^  6i  his  term  for  vears,  to  commence  afier  the 

deter* 


IMnHfimtidn  ^M  f/lati  taih  f  Vem.  684.  pK  609.  Trin*  171^ 
Eirfley  v.  Duck. 

15^  J.  fHortgagii  rfa  50Q  yean  Urm  afterwards  took  another 
fefMriiffir  1000  years  in  tie  nam  rfB.  of  the  fame  lands,  in  tfuft 
for  himfelf,  to  cemnuncefrmn  the  makings  and  then  punbaffd  the 
hAeritatue  in  bis  nun  name.  It  was  infifted^  that  the  interme- 
diate term  of  1000  was  a  fubfifting  term,  and  not  merged  in  the 
inheritance,  and  that  it  operated  as  a  grant  rf  tie  rever/ionj  and 
mtasM,  grant  of  a  future  intereft^  but  being  to  commence  from 
the  making  did  pa&  the  reverilon  for  1000  years ;  ()uod  fuit  con- 
ceflum  per  Cur.  at  the  Rolls.  2  Wms's  Rep.  236.  Trin.  172^ 
Whitchurch  v.  Whitchurch, 

(B.  b.  6)  Mate.  What  (hall  be  fiud  One ;»  and 
what  fereral  Eftates  and  Leafes ;  and  to  What 
piirpofes, 

!•   1  EJSE  is  made  for  life  to  A.  remainder  io  S,  AeA  A*  diesy  )tel^6ii 
'^  and  5.  agree  to  the  remainder.  B.  {ball  be  in  the  fame  '^'^J* 
plight  as  A.  was,  as  U  being  impleaded  tie.  Br.  Done  &c.  pi.  7.  ^^^ 

dteS5o£«  3.  21.  aadthtott* 

Btiftt  fer  fife 
who  takei  by  the  firft  IiTeiy,  are  one  and  the  fame  lenant  ia  law.  Br.  Entie  CoogeaUcv  fd.  iy« 
cttet  S.  C.-i^ — ^And  it  maket  tot  one  aftd  ibe  fame  deyree  M  to  tte  teia|fi9g  iVYit  9!  eatry  h$ 
fifleifia.    Br.  I>oiie  ftc.  pi.  7«  «9tet  S.  C« 

2.  If  a  term»r  or  guardian  Jeafesfor  life  remainder  9Very  and  he 
in  remainder  agrees^  he  fhall  be  difiifor  as  well  as  the  tenant  for 
life.  For  it  is  all  one  eftate  in  the  law.  Br.  Done,  pi.  7.  cites 
5oE.r  21. 

3*  in  affife  it  was  Agreed,  that  if  z.fesgniory  be  granted  for  life^  Br.  Jkatt 
die  remainder  over  &c.  the  tenant  aliens  in  mortmain^^  Hit  grantee  |**Z".^**? 
for  life  and  he  in  remainder  jhaU  have  hut  one  entry ^  viz.  one  vear    *    ^ 
to  enter ;  for  it  is  but  one  and  the  fame  eftate ;  quod  nota.  Arg. 
Pr.  Motmaine,  pK  8.  cites  50  £•  3.  21.  22. 

4*  A  leafe  was  madey^r  a  year  ^  Re  de  anno  in  annum^  and  it 
was  debated  if  it  were  a  fereral  leale  for  every  year,  and  it  was 
ruled  that  an  a^on  might  be  brought,  and  declare  that  he  held  for  |[  351  ] 
21  yearsy  if  in  truth  he  heldfo  long  the  land  by  force  of  the  £ime 
^ife.     Arg.  Godb.  129.  cites  14  H.  8.  10. 

5.  If  a  man  leafesfor  60  years^  and fo  from  60  years  fo  60  years 
tiU  240  years  are  ended^  this  is  all  one  and  the  fame  leafe ;  but 
contrary  where  it  depends  in  covenant  to  grant  60  years  when 
Ae  iirft  term  is  determined ;  and  fuch  leafe  to  an  abbot  and  his 
fucceflbrs  is  mortmain  by  theiig  words,  colore  termini.  Br. 
t^eafes,  pL  4^.  cites  29  H.  8. 

6«  If  rent  isreferved  in  grofi  in  aleafe^  and  afterwards  there 
U  a  feyerance^  viz.  fo  much  for  Bl.  acre,  and  fo  much  for  Wh. 
acre^  tM>  ^ifion  of  rent  in  tbf  leafg  does  not  make  f^veral  leafes* 

DaK 
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Dal.  54*  pi.  ji.  Per  Brown  aod  Weftoo.  5  EUs.  and  joig^ 

ment  accordingly. 

7.  A.  leafes  an  acre  of  land  t§  B.  and  C.  baUn^  tin  mu  nmHf 

t9  B*  and  the  9thir  to  C.  this  is  a  feveral  leaie*    Agreed  per' 

WeMh.  Mo.  6±.  pi.  175.  Trin.  6  Eliz.  Anon. 
^^^^  8.  Lcafe  t$  J.  B.  and  C.  for  their  thru  Sves^  and  the  life  of 
^SStftvnfo  ^^  furviroryandaftcr  the  habend'  as  before,  prorideda)  ways,  and  it 
ftin  MC  ie-  is  covenanted  between  the  parties,  that  J.  JhaU  takt  aOtbg  fnfts 
^it.  Crft.  during  bis  lifty  and  then  B.  during  his  life  Jrc.  yet  refelvcd. 
g,  c?-^    ^^^^  '*  a  joint  eftafe.    Le.  317.  pi.  346.  Mich.  30  &  31  Elis. 

Mo.*267»     B.  R.  Scovd  T.  Cavd. 
stt.  s.  C 

lyaimeof  Levcrftge  t.  Cible ;  but  tt  im  (aid  per  Coke  a CounfcU  Arg.  tliat  ftthMftwuwiBSmti 
mmtmumliu  upoa  ic    Le.  3 iS.  in  S.  C. 

YkMnffor  q.  Tenant  in  tail  fei(ed  of  a  manor  with  three  acres  diersof 
wTct^K.^  in  demefne»  makes  a  ieafe  of  the  three  acres,  and  alfo  of  de 
5 Land'  manor  habendum  the  three  acres,  and  alfo  the  manor  for  ai 
-yiddiof  for  years,  *  rendering  rent  for  the  three  acres  and  aO  other  the  pre* 
iil^*i?.ioL  ^^^  therewith  demifed  5!.  per  Cur.  when  the  lcafe  Is  of  the 
liwaare-  thru  OCT es  and  QfthemanGr^  though  the  manor  comprehenos  dit 
Mvcdthat  three  acres,  yet  in  conftru£^ion  of  law  they  fhall  be  uken  as  fe« 
SlSaT^    vcral  demifes,  Owen,  119.  Hill.  37  Elix.  B.  R,  Tanficld  ?. 

fervatim.     Kogcrs. 

and  lb  the 

|ufc  good  for^  Ae  three  acres  4tc,  aad  it  fe^in*  that  the  fereral  reierrttiontt  end  the  (ereral  iperdt  it 
Ibe  babeiul*,  make  it  ai  fereral  leafet,  but  faid  (t  waf  not  very  material  whether  they  were  fe«enl 
kales,  fincc  there  are  fcTeral  refervatioiie  i  and  judgmeat  accordingly.  Cro.  £.  340.  pi.  y.  Mich, 
gf  *37Elis.  B.R,  Ui  $.  C. 

10.  A  Ieafe  is  made  ofthegri/l^  and  a^o  ofthe  miO^  referfitiff 

by  the  year  5  s.  and  alfo  for  the  other,  10  s.  They  arc  fcvcnu 

Icafes.  Per  Fcnncr  J.  Owen  1 19.  Hill.  37  Elix.  B.  R.  in  Cafe 

of  Tanfield  v.  Rogers  cites  fO  Affife. 

»w*^l.  1 1.  If  tenants  in  common  join  in  a  lcafe  for  years  to  bring  an 

•fcridSSt  d^^"^^"^  *"^  count  quod  cum  dimififfcnt,  it  fs  ill  5  for  it  is  a  ft- 

#.  lonee.      vcral  Icafc  of  their  moieties,  and  they  ihould  declare  quod  com 

•-  ^' one  of  them  demifed  one  moiety,  and  the  other  the  other  moiety, 

^Jrriu.  ^^^  good.  Brownl.  39, 40.  Anon. 
c  |ic.94t. 

Meatk  V.  WaI1iBgton»  S.  P.  ^er  two  Jufticet  contra  one.  9       "So  of  Parcenen.    Ma.  <tl.fL 
%}9.  Mich.  4%  Oe  4^  Elis.  &.  R.  Milliner  v.  Robinfoo. 

Leafe  ivade  by  two  tenants  in  conunoa  are  feveral  leafet.    Biowol.  35.  40.  Ibid.  134* 

a^  P.  ia  Cafa  of  Cradock?.  Jooea. 

12.  If  there  are  two  feveral  tenants  of  feveral  lands^  andthtf 
join  in  a  Ieafe  for  years  by  indenture  \  thefe  are  feveral  leafes  and 
feveral  conhrmations  of  each  of  them  from  whom  no  intereft 
paileSy  and  work  not  by  way  of  condufion  in  any  for^  becaufe 
feveraJ  interefts  pa(s  from  them*  Co.  Lttt.  45.  a* 
r  S5^  ]  '2*  Leafe  for  ai  years,  and  afterwards  it  is  further  coventor- 
•  a  Ler.      ed,  and  A.  iocs  further  covenant  &c.  That  B.  JhaB  have  tbefmi 
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if  »i  iiB^yion  *  [thinci  next  infiung]  be  compleal  snd  ended,  ^j^^j^^ 
Adjudged  to  be  two  leafes,  the  firft  for  21  jears,  the  Ibcond  for  J^^JiStl 
yeajrs.    2  Show.  31.  pi.  12.  Hill.  30  &  31  Car.  2.  B.  R.  dMivwd 
ancbefter  College  v.  TraflTord.  QSli 

(B.  h.  7)    Leafes*    Remainden 

I.    J  Lis/i  waa  made  fir  ^oyears  U  if.  {^  bifl)ouldf§  kng  Rviy  ^ 

^  and  ^ift/  Jk§uld£i  within  the  faid  tirnty  that  thin  £.  his 
w^iJhmU  bavt  it  fir  tbt  rtfidui  of  the  (aid  years ;  per  Cur.  tbr 
limitation  to  E.  is  void,  for  that  the  term  ended  by  the  deadi  of 
A.  and  then  there  was  no  reCdue  to  remain  to  the  wife.  Dy«  7* 
pi.  8.  Trin;  28  H.  8.  Anon. 

2.  IjtaStforjiars  in  nmaindir  may  ht  §n  a  liofefir  lifi  in  the 
ftm  ptrfin^  Per  Manwood  J.  3  Le.  22.  in  Cranmer s  Caft» 
fiYS  it  was  fo  agreed.  D.  1 50.  [a.  pi.  83.  Trin.  3  &  4  P«  fc 
M.]l  in  Cafe  of  Parker  v.  Gravenor. 

3.  Leafe  to  two,  nmaindtr  to  thifurvivor  and  to  his  executors  J*»  *  Jft 
for  40  years ;  they  both  joined  in  a  grant  of  it,  yet  the  grant  was  p^p^ptMi^ 
merely  void,  becaufe  the  term  was  not  vefted  in  any  of  them.«  inthcCaft 
Cror  £.  841.  cited  per  Popham  as  adjudged  17  Elix,  L^!^*^ 

4*  In  an  eje^one  firmae  upon  iflTue  joined  the  cafe  in  a  (becial  ^  Primo^ 
iFcrdid  was,  that  a  leafe  by  indenture  was  made  by  A.  te  B.  and  ^^^ 
A£  his  wife  et  *  primegenite  habend*  to  them,  it  diutius  eorum  t/f «  ^hat  tine 
venti ^neceffive  for  term  of  their  lives,  and  then  huiband  and  wife  |ofth« 
iiad  ifiiie  a  daughter ;  the  queftioh  was,  if  die  daughter  had  {j^jj*^^^ 
any  eftate?  And  three  juftices  held  that  (be  had  no  eft  ate,  be-  fu«,but  mf. 
caufe  (he  was  not  in  being  at  the  time  of  the  leafe  made,  and  a  terwardshal 
perfon  that  is  not  in  ejfe  cannot  take  any  thing  by  livery^  for  livery  *^!j^^ 
ought  to  carry  a  prc(ent  eftate,  where  the  eftatc  is  not  limited  by  cwTe.  * 
way  of  remainder,  and  cites  18  Ed.  3.  3*  17  Ed.  3.  29  &  30.  m.  Ste* 
adjudged.     But  it  was  faid  at  bar,  that  if  the  cftate  had  been  fr^* 
conveyed  by  way  of  ufe,  it  is  otherwife.     And  the  faid  juftices 
held  clearly  that  the  vfori  Jiicceffive  would  not  alter  the  cafe* 
And  judgment  was  given  for  the  plaintiff  accordingly.    Ow.  40^ 
41.  Mich.  20  Eliz.  Stephens  v.  Layton. 

5.  Leafe  for  80  years  if  the  wife  iam  diu  vixerity  and  if  (he  die  A«a.  t^t. 
diatthe  fon  (hall  have  the  land  for  the  reftdue  of  the  term  then  to  fiu^' Jj^' 
come }  adjudged  void  as  to  the  fon,  becaufe  there  is  no  refidue  of  fon  ii  not 
the  terra  which  before  is  determined.  Mo.  297.  pi.  441.  Pafch.  p*rtytot1 
32  Eliz.  B.  R.  Green  v.  Edwards.  y^c^^ 

take  hj  wnf 
mf  ftimm^er."  »■»  iHgl4  |oo4  per  Dyer  and  WeAoti  juftices,  where  the  fon  wit  p«it]r.  ^  Mo. 
43*  p^  133.  Per  Aaderfon,  if  the  ioo  had  been  party,  thta  peradventure  night  haw 

l^eeu  food  to  him,  not  by  way  of  reouinder,  but  by  mmcdiate  grant  and  demife  for  fo  many 
yean  asfliould  be  m  oome,  and  durante  termioo  Ihall  not  be  taken  for  the  lacereft,  but  far  the  dme» 
wkkh  Walfflfley  and  Windham  did  ezprefily  deny,  for  they  hel^  that  it  it  at  firft  void  for  the  MW 
fctuatyi  whco,  or  wkc(ber  it  Iball  wmmeuM^    Cr*r  S.  ax;.  Cnsa  Vt  Sdwardt. 
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In  tlieyriii-*  6.  A*.  leaic^  to  B.  for  99  years,  if  he  live  folong,  tocommtoce 
j"^!^^  after  the  death  of  C.  who  was  tenant  for  Dfe,  and  by  the  fame 
tlic  ie^e  idr  decd'vult  &  concedit,  that  4ifUr  the  death  of  the  {rarivf^tfthtpH 
4»  yws,      B.  and  C,  it  JhaB  remain  to  the  executors  and  affigns  rfB.fir^ 

I^ria*  y^^^^'  p  ^^^^'  ^^  ^**  agreed,  that  if  the  leafe  was  toB.fir^ 
^ica  nitef.  pdrs  if  he  ihefi  hng^  and  if  he  Seiijqithin  the  term  tbatit^m 
tate.  Ad-  ^g  to  his  executors  and  ajfigns  for  40  years^  then  the  term  for  40 
JJ*J^*****  years  did  not  vcft  in  B.  but  in  his  executors  by  purchafe,  becuife 
not  for  the  It  is  a  conditional  limitation^  and  a  ffleer  pofibility  to  veft  i  lor 
adminiftra.  there  IS  a  Condition  precedent  that  it  (hall  not  be  a  leafe  uokli 
StSlL,  he  died  within  the  term,  which  perhaps  might  not  Bcl^lr 
bccaufc  the  flight  lurvtre  the  term.  Cro.  E.  841.  {»•  17.  TrUL43  Lin. 
cxecdtDrt      B.  R.  Spark  v.  Spark. 

and  affigns  *  *  ^ 

were  to  take  by  purchafe  the  term  for  40  years,  and  the  t^rm  never  was  in  B.  hhnfelf  ti»gnit,tf| 
there  ii  no  executor  to  take,  and  no  adignee  can  take.     Mo.  666.  S.  C.  ■  Om.  115.  %till 

f.  Sperke»  S.  C*  adjudged»  tliat  the  adminiftrator  (hall  hold  it  as  a  thin^  veftod  io  tfas  iBttftatt« 

S.C.  Not*.      7.  But  if  it  had  been  limited  to  the  executor^  fV^i 

^fo^^i^^t  **'^  ^  ^*  *^^-  *^  ^^^  *^"  ^y  *^  apparent  intent  it  flttB  be  in 

bec«ife<i»  interefl  in  B.  and  in  the  executor  to  the  ule  of  B.    Butiatte 

uita.  for  "  principal  cafe  this  contingent  of  40  years  never  was  in  B.  tat  V 
miA^poS         ^^^  ™^*'^  ^'^  executor  fuch  executor  ihould  take  by  purdafc 

fibiii^.    '  Per  Gawdy  and  Yelvcrton  J.  and  all  agreed,  that  dwt  lay  irt 

Ibid.  for  the  adtnifiiArator.     But  Popham  and  Fenner  thought  thK 

*  ^  "•  B/s  executor  Jhould  never  takcy  becaufe  the  eftate  ♦  ended  bcfcit 

S^es  a  the  intereft  commenced  or  arofe  to  the  executors,  fo  that  it  oo« 

^ttieit  of  not  take  effeSt  as  remainder^  Ux  this  muft  depend  on  the  few* 

caufe  if  ft.  ^^^^^'  ^^  *^  *^  takesefiea  at  all  it  muft  be  by  virtue  ifduP^f 
makes  eze.  the  lejfory  and  this  cannot  be  becauie  they  are  mt  partus  fit 
ctitor  in  the  deed.  And  therefore  if  a  man  leafes  for  life^  and  grants  bj  ite&BK 
kiWelSl  ^^^  *»^  J-  S.  fliall  have  for  20  years,  this  wiU  not  avaH  J.  & 
t])e  remaia-  ^caufe  ht  is  not  party.  Telv.  9«  Mich.  44  &  45  Elis.  B.  Rt 

der  takes 

effcA  2a  the  executor,  and  cites  7  H.  4.  Ibid« 

8.  The  firjl  taierofthe  pretended  /«/fl//of  a  chattel,  or  rf 

theufe  of  a  chattel,  may  difpofe  thereof  as  long  as  he  has  w* 

•ifllieasfuch  eftate  tail  limits  the  fame  unto«     PoUex.  ^2» 

June  8  Jac.     Tatton  v.  Molineu^. 

PoUeif.  g.  A  trujl  of^  term  for  years  granted  to  A.  fir  lifh  ^^ 

sT'df}'  '^  ^'  *"  wife  for  lifcy  and  afterwards  to  tbejfue  of  tbeir  tw  *^  ^ 

creed  ad'     ^^h  *"d  upon  default  of  fuch  iffue  remainJtr  to  A  is  voidf » 

cordingiy,     t)n  A.'s  death  the  whole  term  vefts  in  the  iffuc,  and  if  fiich  iwe 

SitadTn"'    ^'^  without  iffuc  and  intcftate,  the  refidue  belongs  to  the  ad^ 

J^sTthat      tratorof  the  iffue,  and  fo  Finch C.difcharged  a  former  deciceina* 

the  trufte«i   by  himfelf,  and  faid  he  grounded  his  former  opinion  upon  WilP* 

tu  Mr^     ^*^^»  ^"^  that  that  refolution  would  nothold,  if  inftcadofrW** 

xeceiYethe    the  Word  ijfue  had  been  in  that  cafe.     Fin.  Rep,  aj^^  HilJI 

proAis  dur.    Car.  2.  Warman  v.  Seaman  and  Leving  &  al*« 

ing  her  ,_«_^      .^^ 

lite,  and  that  for  fo  Biuc!>  of  the  term  as  ihould  [not3  be  expired  at  hp'  deadly  the  mftm  0a  ^m 


ftonU  ti^  ill  their  right  and  title  to  tkf  iiTue  of  the  bo3y  of  M.  and  for  want  •f  fuch  ifluey  then  opoo 
^  like  re^eft  the  tniftees  Ihould  afilign  their  Intereft  unto  B.— i  Chan.  Cafes  a09,  aio.  S,  C. 
dcdced  accwtliBgly. 

(B.  b.  8)     Lcafes.     Renewed.  [  35+  3 

B^  whom  J  and  who  fliall  have  the  Benefit  thereof. 

1.    A     Lea&d  for  40  years  to  B.  and  covenanted  v^ith  leffie  and  chaa. 

^^*  bis  aligns  to  remw  the  Icafc,     B.  became  a  bankrupt,  c»^"  7'- 
and  after  the  commjjionirs  of  bankrupts  ajfi^ned  this  covenant  to  ^^^i** 

Che  plaintiff  who  by  bill  againft  A.  prayed  the  benefit  of  it,  and- s,  c. 

to  compel  a  ranewcd.    JBut  by  the  opinion  of  two  juftices  the  cited  % 
kill  was  difmiffed.    N.  Chan.  Rep.  io2.  Anno  i6  Car,  a.  ^^^V^ 
Drake  r.  the  Mayor  of  Exeter.  Curiam, 

Pafdi. 
1 6t9.  in  Cafe  of  Vandeaanker  ▼•  Defroiov|jh» 

ft.  MvBkiXicttUr  in  truft  renews  a  church  leafe  it  ihall  to  to 
the  benefit  of  the  coftuy  que  truft  ;  agreed  per  tot.  Cur.  Chan. 
Csib  191.  Mich.  12  Car.  2.  in  Cafe  of  Holt  v.  Holt. 

!•  Ldlee  for  years  fubjed  to  a  truft  devifed  rejiduum  ionorum.^ 
the  eftate  would  but  pay  the  debts  if  all  ibid ;  ewcuior  pays  the 
debci  and  frnews  the  Icale  for  a  further  term,  it  being  a  church 
lu^  and  offered  to  account  if  aay  profits  ihould  iarife  out  of  the 
dd  term,  and  it  was  urged  that  by  pacing  debts  to  the  value  the 
gopei'ty  is  altered,  and  vefted  in  him  in  his  own  right.  Xrd. 
Kteger  decreed  the  executor  to  account  for  the  new  as  well  as 
the  old  Ieafe»  and  afted,  if  the  executor  acquainted  the  church  ^ 
wiA  his  cafe,  and  declared  that  he  would  renew  and  take  it  for 
die  time  of  the  cid  term,  to  the  benefit  of  the  creditors  and  exe* 
catnrfbip,  and  the  reft  for  himfelf.  2  Chan.  Cafes  207.  Mich. 
27  Car.  a.  Anon. 

4*  By  the  French  Jaw  no  church-man  can  make  a  leafe  to  any 
but  die  old  tenant,  unlefs  he  be  firft  refufed  by  the  old  tenant ; 
perLd.  Keeper.  2  Chan.  Cafes  208.  Mich.  27  Car.  2.  Anon. 

5-  A.  mortgages  a  college  leafe  to  B.  for  4000 1.  and  iecured  | <^han. 
die  moru^  liluwife  hyjiatute  to  B.    A.  dies  and  makes  C.  exe-  s/c.'d^-' 
cutor.   The  executor  renews  in  his  own  name  feveral  times  till  creed, 
tiie  original  mortgage  leafe  expired  by  efRux  of  time.     Decreed 
diat  B.  pa]ring  the  feveral  fines,  gratuities  and  charges  which  C. 
had  expended  on  account  of  the  renewal  &c.  (hall  hold  the  pre- 
miiies  till  the  debt  be  fatisfied.    Fin.  Rep.  392*  Trin.  30  Car. 
2.  Luckin  V.  Rufhworth  and  Pinchon. 

6.  Three  UJfees  are  under  a  dean  and  chapter ;  one  Jurrenders 
and  renews  to  himfelf  \  per  North  K.  it  is  a  truft  for  all.  Vera. 
276.  pi.  277.  Mich.  1684.  Palmer  v.  Young. 

7*  If  a  biihop  makes  a  leafe  for  21  years,  and  lejjee  creates  a 
trufl  thereupon^  and  After  the  bifhop  dies,  and  his  iucceifor  for  a 

fine 


554  ^Ut^ 

fine  renews  the  leale^  though  not  compeOthleto^tt^  tnj  tboi^ 
there  be  no  tnift  of  die  feconcf  leafe^  yet  eqtiity  A^sQ  TuUefi  it  tA 
the  former  tnift ;  per  Serjeant  Powis  in  Cane.  6  Mod.  57* 
Midi.  %  Ann.  B.  R«  Anon. 

8.  A.  devifed  a  c^Uegtleafit  for  21  years  to  hh  wife  fior  life| 
f^ing  10 /•  per  ann.  U  B*  his  fin  during  ber  M/i^  nmmierUi, 
is  an  implication  that  the  wife  fhall  renew  and  keep  die  term  on 
foo^  and  there  being  but  feven  years  of  the  ix  tocomei  (he  wit 
decreed  tOTenew^  and  the  mailer  to  fettle  the  proportion  i  pOr  Ld. 
Keeper.  2  Vern.  666.  Mich.  17 10.  Lock  7.  Lock. 

9.  4  Geo.  2.  cap.  28.  Chiif  Uajes  may  hi  nmtvulwithtiijt/^ 
.    rendering  all  the  under  leafes, 

C  J5S  3  (B.  b.  9)    Leafes.   Revived. 

t.  A  Man  is  purcbafor  with  bis  wife  to  ibem  and  the  bars  tfit 
•^*'  baron.  .  The  baron  leafes  for  years  and  dies.  Thtfrm 
gntejrs.  This  fhall  avoid  the  leafe  for  her  life,  but  if  jb  £es  mki 
the  ternij  there  the  reft  of  the  term  is  good  to  the  leflce  sgflflt 
the  heir  of  the  baron.     Br.  Leafes,  pi.  58.  cites  36.  H.  8. 

2.  If  leffor  enfeoffs  leffee  upon  condition^  and  re-enters  for  ooafi- 
tion  broken,  the  term  is  not  revived;  Ai^.  2  Roll.  Rep.  ^p* 
cites  8  Eliz.  Bendl.  Rep. 

3*  Tenant  in  capite  made  a  leafe  for  life  rendering  reid^  uA  kt 

non-payment  a  re-entry.    The  rent  is  behind,  andthe4«rs»i^ 

€tge  enters  for  non-payment,  and  afterwards  ^ce  wasfiunddtt 

dying  feifed,  and  that  the  land  was  holden  tn  capite^  and  the  heir 

within  age ;  in  that  cafe  the  entry  for  the  condition  broken  M 

revived,  and  the  eflate  for  life  revived ;  Arg.  Godb.  3i5.citti 

PI.  C.  488.  [Mich.  17  &  1 8  Eliz.] 

'•5'  *i*^»'     4*  When  the  intereft  of  him  who  makes  the  avadancerfi 

heiii  accord-  ^^'^  i<  ^"t  for  part  of  the  term,  fo  that  it  appears  that  a  reine 

mtiy  Jo.      remains,  there  the  leafe  may  be  revived ;  but  when  he  that  inika 

45- P^-  '•     the  avoidance  avoids  all  the  intereft,  fo  diat  it  appears  Aat  •  r** 

riowdca  V.  fi^"^  ^^"  remain,  there  can  be  no  reviver";  lefolved.    7  R^P-'i 

oidficid»      a.  Mich.  a8  &  29  Eliz.  in  the  Court  of  Wardst  in  ifae  £an« 

which  fee     Bedford's  Cafe. 

mfrapl.  S* 

5.  Tenant  in  fee  tales  wife^  and  makes  leafe  for  years  ^^j 
the  wife  is  endowed ;  (he  (hadl  avoid  the  leafe,  but  ^er  ber  iettef 
the  leafe  Jb^U  he  in  force  again.  Co.  Litt.  46.  a.  ad  finem. 
Fer  Dodc-  6.  if  a  leafe  be  made  hy  a  parfonforfo  long  as  be  JbaH  cObtM 
Ihe^cprivt.  P^^fi^y  ^^^  ^^  ^^  aftcrwards  deprived  unjuftly,  the  Icafc  is  p»» 
tioothe  and  determined,  and  (ball  have  no  longer  continuance  thon^l^ 
leafe  is  now  afterwards  doth  rever/e  this  again;  but  it  would  be  otherwife" 
fZ'li;:^,  it  ^re  limited  to  conrinue/.r  21  ,,arsifh Mff*^^ 
from  the      per  Haughton  J.  2  Bulft.  84.  Trm.  1 1  Jac.  m  Cafe  of  Wnceo 

fentence,         y.  Hcydon. 

then  hang- 

i«(  tlifs  ipfcal,  he  contiAuei  ftiil  parfon  until  fcntexicc  be  pTca.    Ibi^  ^ 
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'  %  Tnuwt  w  Am/ makes  a  kafe  and  £t$  wkhuit  iffiu.  hit  wife  7S*rt>  W 
^rivtmnU  ni/eint.    The  Jpjmt  <ii//rf.    The  leaic  is  avoided.  ^  ^u^ 
Afterwards  at  Jin  is  Urn.  Now  the  leafe  is  revived }  Arg.  Godb.  s.  P.  F«r 
325«  in  pL  417.  Pafch.  21.  Jac.  in  the  Exchequer  Chamber,  in  tiMicafeaf 
Cafe  of  Sheiiicid  V.  RatcHiF.  ^.^  ^ 

fcnyJkiWi  (^K  frnmiiM  ^nd»  ud  BrMi  Uic  autttr  a  poft  £i£Id  wat  ddtAHA^ily  for  the  tine* 

8.  After  2  grant  tftbe  next  avptdance^  the  parfon,  patron  or  or-  Jo-  414- 
dioary,  before  -the  ftatute  of  13  Eliz.  made  a  leafe  of  99  years,  jjj  '^  ^*** 
Xhc  pinfm  died.     The  prefentee  of  the  grantee*  ^WJlf^/  tbi  Imfe  Y\amimm 
mid  diid.  The leaie  (hall  not  revive  againft  an  afier^ncunAint  s. Ci4« 
prelented  by  the  patron  in  fee,  but  is  totally  avoided  ;  for  the  ^^^^ 
parfon  bad  the  intire  fee  j  and  fuch  evidion  ferves  for  his  fuc-  bmdc  in 
ceflbrs  as  welt  as  himfelf.    Cro«  C.  582.  pi.  7.  Pafch.  16  Car.  c.  B.  wm 
B.  JU  Plowden  v.  Oldficld.  ""''" 


(B.  b.  10)     Riding  Leafes*  [  35^  3 

I .  T  F  a  man  teafis  far  f$ur  years^  and  afterwards  the  Uffir  and  tht 
^  hffuUajt  to  another  fgr  60  ytarsj  this  leafe  is  good  after  tht 
fnar ygars fa/t<^  per  Littleton  quod  fuit  concefliun  ;  and  firooke 
£iys»  therefore  note,  that  if  he  who  leafes  for  20  years,  and  the 
day  after  leales  for  40  years,  the  fecond  leafe  (ball  take  effo£k  for 
40  years  after  the  20  years  paft.  Br.  Leafes,  pi.  35.  cites  a  £• 
4.  1 1,  and  fays  that  fo  it  was  held  by  Bromley  J.  and  others,  in 
die  time  of  H.  8/ 

2.  A  man  leafed  for  10  years^  and  the  next  day  after  be  leafed  ^**f '^J^ 
the  fame  land  to  another  for  %o  years^  this  is  a  good  leafe  for  the  I^^«J^** 
Jaft  10  years  of  the  ie^ond  leaie.    Br*   Leaies,  pi.  48.  cites  rendy,Wft 
a6H.8.  ifB.ict 

seefes  to  W^  D,for  20  years^  the  fecond  leafe  is  void  unlefs  it  be  Iutc  clw  ie« 
a  grant  of  the  rcverfion  with  attornment^  for  in  law  the  frank-  jr^^fioa  pn. 
tenement  is  more  worthy  and  perdurable  than  a  leafe  for  years.  ^^^^ 
Br.  Leafes,  pi.  48.  cites  Pafch.  37  H.  8.  and  Hill,  i  E.  6.  cibtet  Onll 

be  ID  him* 
woA  ttuki  ts  divided  eftafefl;per  Coke  Cti.  J.  Kby  153.  ia  Cafe  of  Fitch  t.  Vtug&in.——— If 
^  ibcond  lc«fe  be  by  parol,  it  Ihall  not  commence  oa  *  furrender  tec,  of  the  firft,  but  on  the  czpi* 
ratioB  only  of  the  10  yeari.     For  at  for  the  firft  10  years  it  b  void,  but  |iMd  for  the  refidue ;  Arf. 
JfLC.  43&«  h.  413.  a.  Pafch.  15  £Ui.  in  Cafe  of  Smith  ▼.  Supleton. 

*  For  icffiBT  had  no  power  to  contrad  for  the  firft  10*  yean  at  the  besinsiag ;  bat  olhenrife  it  it 
«4ca  the  eftate  is  determinable  upon  an  uncertainty  |  per  Cawdy  J.  Cro.  £.  160.  in  Cafe  of  Dmc  r« 
Wlliinc»  cittt  PL  C ^. »  Saich  v.  Supleton. 

_  • 

4«  But  if  Ujfee  for  life  dies  within  the  term^  the  leafe  for  }rears  is 
good  for 'the  refidue  of  the  years  to  come.  Br.  Leafes,  pK  48. 
cites  Pafch.  37  H.  8. 

5*  A  fecond  leafe  made  during  a  fir/i  leafe  to  commence  in  pof* 
fejbn  is  void  f  A<^.  PI,  C.  43a,  Pafch*  15  Elis.  in  Cafe  of  Smith 
T.  SupletoA, 

6rAa 
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6«  A.  ktfai  for  lo  yetrs  to  B.  u  cmmenii  ibjeart  i^^  m 

after  the  fame  day  A.  \tsSts  by  parol  to  C.  for  30  years  tocmmtnci 

frifentfy.    C.  ihall  have  Qniy  for  10  years,  and  it  is  void  for  the 

laft  20  years,  nor  can  be  made  good  by  furrcnder  of  B.  to  C. 

For  it  is  void  to  all  intents ;  Arg.  PL  C  433.  Pafch*  15  EltE« 

in  Cafe  of  Smith  v.  Stapleton. 

•But  fee         7.  A.  feifed  in  fee  makes  a  Uafifir  i^  to  E  and  after  uC* 

^*f       fi^  \o  years  by  '^ parol  to  C9niminc€ prffently  j  ^K^enever  B,  4ie$  C 

iaxUM  at  to  Dl^y  enter ;  for  an  eftate  for  life  has  no  certainty  of  condnuaoccb 

loifeiby.     by  which  it  differ^  from  a  Icafe  fer  years  certain;  Arg.  PLC. 

'"**         433.  Path.  15  Eliai,  in  Cafe  of  Smidi  v.  Stapleton.  • 

3*  A.  leafed  to  B.  for  20  years,  and  then  to  Cfor  2oji$nf 
thefamf  day,  by  deed^poil ;  if  C.  ^ill  ufe  the  deed-poll  as  a  grant  of 
the  reverfion,  and  gets  attornment^  it  is  good;  but  if  as  a  pit- 
fent  leafe  without  attornment  it  is  void,  ^o^gh  B.  had  funto- 
dered  or  forfeited ;  for  a  deed-poll  doth  not  pafs  what  anodier 
then  enjoys ;  but  if  iiatfecondkaft  was  h  indinturf  otSne^  dienoo 
the  determination  of  the  firft  leafe  by  furrender,  forfeiture,  con- 
dition &c.  C.  might  enter;  for  by  indenture  or  fine  both  arc 
concluded  to  fay  the  contrary,  but  diat  A.  had  die  land  in  poiE^^ 
fion  to  pafs,  and  that  he  pafled  it  in  pc^ffion  accordine  to  die 
tenor  of  the  leafe ;  fo  if  he  had  nothing  then  in  the  land,  but  hid 
purchafed  it  afterwards  ;  Arg.  PL  C.  433.  b.  434.  a.  Pafch.  X5 
Eliz.  in  Cafe  of  Smith  v.  Stapleton. 
C  357  ]      9-  A.  makes  a  leafe  to  B.  May  tbi  ijl^fir  %i  fion 
.  JuHi  the  ifl  difiafibk  on  condition  by  lejffir,  and  Atjecend 
makes  ka/e  to  C  without  deed  for  21  years  from  thefmd  ' 
\ft  enfuing.    If  the  condition  is  performed,  and  me 
avoided,  or  if  B.  furrcndcrs  liis  term,  C.  never  fliall  have  tbctad 
by  force  of  the  fecond  leafe,  becaufe  A.  had  no  power  to  contna 
with  C.  at  the  time  of  the  fecond  leafe ;  for  during  the  fecond  leifc 
B.  had  the  land  and  po(feffion,  and  the  contrad  could  not  be  good 
in  refpea  of  the  pojfibiliiy  of  the  condition,  cw  of  the  furtendtf 
which  deflroyed  the  leafe  5  per  Plowden.    PI.  C.  412.  Triiu  14 
Eli«.  in  Cafe  of  Barcebridge  v.  Cooke. 
Cts^  J.        ID.  A.  demifed  the  manor  of  D.  for  i^years^  and  the  day  ate 
I^rf^'*  let  the  fame  m^nor/^r  ^oyearsj  to  begin  from  Mcbaebaos^ 
for  yean      '*'.  ^^'  ^f^e  firft  leafe^  and  die  tenant  attorned'^  per  Wray  Ch.  \ 
fiMiU  noc      this  a  good  grant,  though  to  begin  at  a  day  to  come ;  £x  it  1* 
thw^dJ ''^   ^^  *  chattel,  and  a  leafe  for  years  ms^  exped  its  commoKf 
j^r        ™«"^*  Le*  171.  pi.  239-  Hill.  31  Eliz.  B.  R.  Palmer  v.  Thiff. 

^uld  hate  ^. 

a  IdTcr  eftate  In  himfelf ;  but  Wray  contra,  that  the  reverfion  being  for  yean  may  well  ocpea.  v» 
fi.  15a.  S.  C. 

II.  Where. th?re  .is  nopoffibilityof  the  fecond  leafe  stida^  4* 
it  is  void,  as  if  A.  makes  a  leafe  for  10  years  to  B.  and  dicnj 
leafe  for  fix  years  to  C.  and  all  without  rent  and  by  pvolf  Ae 
leafe  for  fix  years  is  utterly  voijd  5  Arg.  Mo.  344.  pk  4^6.  Pifc«»  * 
35  Eliz. 
.      12.  A.  leafes  Bl.  acre  to  B.  for  20  ytarSf  rendering  rtntj 
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t^ynrd^AAeaXtswh^  acrfy  and  tbf rent  andrtoerjm,  cfbLaen 
i$  C  by  the  words  Jemi/ey  grants  and  to  farm  let  for  99  yearsj  ha*' 
bendum  wb,  acre^  the  reverfion  of  hi  acre,  the  rent  and  premrffeSj 
fir  <^ year 5^  rendering  rent  Sec.  B.-  never  attorns,  the  20  years 
expire,  and  C.  enters  into  bl.  acre  ;  and  per  Cur.  it  is  well  ;  for 
'that  fhall  enure  as  a  leafe  by  the  words  deioife  &c.  Noy.  153, 
Fitch  V.  Vaughan« 

(B.  b.  1 1)    Leafes.    In  what  Cafes  they  fhall  go 

to  the  Survivor. 

I.   A     Leafes  land  to  B,  and  C.  during  their  lives^  andthelongefl 

^*  liver  if  them,  to  the  ufe  of  D.  during  the  life  of  D.    If  *^xfj'''"* 
the  tenant  for  life,  viz.  B.  and  C,  die,  the  ufe  and  eftate  of  D.  i,6°with 
who  had  the  ufe,  is  determined,  ([*  and  it  is  not  material  what  this  addi* 
was  the  truft,  or  how  the  ufe  was  limited.]  D.  186.  a.  pi.  !•  ^^* 
Mich.  2  &  3  £liz« 

2.  Grant  of  lands  to  A,  and  B.  for  term  of  their  own  lives ;  if  Le.   74^ 
either  of  them  dies  the  •  furvivor  Ihall  have  the  whole ;  but  Baldwin  r. 
grant  of  lands  f  to  A.  for  the  life  ofB.  and  C.  if  B.  or  C.  die  all  ^^S^-  ?• 
the  eftate  is  determined;  becaufe  it  is  but  a  limitation,  and  B.  Buift.  i^i. 
and  C.  had  not  any  intereft  ;  per  Dyer  Ch.  J.  3  Lc.  103.  pi.  S.  C.  cited, 
ijo.  Pafch.  26  Eliz.  C.  B.  Anon.  T^lHHt. 

•  Becaufe 
tiiey  take  it  hj  way  of  intereft.     Goldib.  7 T.  in  pi.    x 6.  f  Roll.  Rep.  197.  per  Doderid^ 

].  S.  P.  accordingly,  but  Coke  faid  it  had  been  adjudged  contra  5  Rep.  n^.  Brudenell'i  Cafe. 

3.  Leafe  to  A.  and  B.for  21  years  ly  the  faid  A.  and  B.  or  any  GouId(b.7r. 
ebild  or  children  between  them  begotten  (hould  live  fo  long.  pi.  1^.  Cock 
fi.  died  within  the  term  without  iffue,  yet  the  term  furvives  to  A.  §"  c**and"* 
for  it  was  intended  a  common  advancement  to  both,  and  the  thr«ejum« 
disjun^ive  before  (child)  makes  all  the  limitation  in  the  dif-  [  358  ] 
junfiive.     Le.  74.  pi.  10 1.  Pafch.  20  Eliz.  C.  B.  Baldwin  r.  cesheid. 

Cocks  that  It  ap. 

disjunctive 
faiteoce  which  conea  afiterwird,  that  the  intent  wai,  that  the  leafe  (hall  not  be  determiaed  by  the  death 
of  one  of  them.     And  the  reafon  which  moved  the  Ld.  Aiderfoh  to  think  fo  was,  becaufe  theeftat* 
vas  made  before  the  marriage«  and  fo  Is  ai  a  jointure  to  the  wife,  aad  therefore  not  determined  by 

the  death  of  the  one.     And  after  they  all  gave  judgment  accordbgly. Mo.  239.  pi.  375-  S.  C. 

adJHdged ;  for  (or)  is  taken  diftributively  to  any  ome  of  the  three.   And  Anderfoo  faid  that  this  viraa  th* 

•piaioQofall  the  jufticet  of  EogUnd. And.  161.  pL  206.  S.  C.  adjudg^. Ow.  52.  S.  C. 

>djudged  that  the  leafe  was  not  determined  by  the  death  of  one.— ^3  Bulft.  S.  C.  cited  by  Dode. 

ridge  J. Jenk.  279.  pi.  i.  S.  C.-. — Co.  Litt.  125.  a.  the  di^aive  refers  to  the  whole,  fo  that 

die  faik  Uf  if  the  baroo*  feme  or  any  child  Ihall  fo  loBg  live. 

4.  Leafe  for  years  to  A.  and  B.  to  have  fcTf,  for  60  years  if  '3  J*P- ^^* 
they  Uvejo  long  5  by  the  death  of  A.  or  B.  the  leafe  ends,  but  judgeVacl 
odierwife  bad  it  been  for 'life.    Brownl.  i8o.  Trin«  6  Jac.  cordiagiy. 
Hughes  V.  Crowther.  -iBrowni. 

•  292.  s.  p. 

There 

ii  a  diflierimce  heCireca  a  leafe  lor  lift  md  a  leafe  f*r  yearti  ai  a  leafe  to  A,  for  hit  Ufe^  and  the  life  «f 
V«L.  X.  Dd  B. 
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B.  if  A.  dies,  yet  the  leale  continues.     But  if  a  leafe  for  years  be  made  with  fuch  a  limitadon  that  if 
A.     d  J.  S.  fo  long  (hould  live,  this  is  a  limitation  collateral,  and  here  by  the  death  of  one  the  kafe 

for  years  ihail  bedetermioed.     Arg.  }  Bulil.  r  ^  r,  and  132. And  fo  it  is  if  a  leafe  be  made  to  A. 

if  leiTor  and  J.  S.  (hall  live  fo  long ;  this  is  merely  collateral  in  both.   Per  Doderidge  ].  Ibid.  ijx. 
and  per  Haughton  J.  accordingly.    Ibid» 

5^  Leafe  for  years  rendering  rent  during  his  life  and  the  life  ef 
bis  wife ;  adjudged  that  this  is  during  the  life  of  the  longer  liver 
of  them.  Mo.  876.pl.  1225.  Hills  v.  Hills. 
Bond  to  pay  6.  If  a  leafe  be  made  during  the  life  ofy,  S.  and  y,  N,  otVui 
during  thc^  cftatc  be  limited  to  J.  ifB.  andC.Jhaujo  long  live^  if  one  <^t\iem 
ftra!.*ers,  °  dies  he  (hall  hold  the  fame  duriog  the  life  of  the  furvivor,  thii 
pavment  being  in  a  limitationy  but  otherwile  it  will  be  in  a  condition  as  is 
ccafeson  refolved  in  Brudenell's  Cafe.  5  Rep.  9.  Per  Coke  Ch.  J.  J 
If'one         Bulft.  131.  Mich.  13  Jac.  Daniel  v.  Waddington. 

Mod.  Rep. 

1S7.  26  Car.  2.  C.  B.  Slater  t.  Carew. 

tf  one  dies        J,  If  two  take  a  leafe  jointly  of  a  farm y  the   leafe  fliall  funrirc, 
'ketorecn.     ^^^  ^ot  tht  JhcL    Vem.  2J»7.  pi.  21 4.  Hill.  1683.  Jeffries?. 

try  the  in-      ^        .a 

tereft  fur-       omall. 

YiveSf  and 

jet  till  entry  no  agreement  can  be  had  of  leiTee.  Arg.  Show.  199.  Mich.  3  W.  &  M. 

8.  A.  upon  articles  of  marriage  was  to  fettle  lands  upon  his 
fon  for  his  life,  and  after  his  death  to  M.  his  intended  wife  for 
heir  jointure,  provifo  that  the  fon  fhould  make  a  leafe  of  the  pre- 
mifies  to  the  father  for  99  years  if  A.  and  Af.  his  wife  JbouUfi 
long  live.  Per  tot.  Cur.  this  is  only  for  their  joint  lives,  and  the 
wife  dying  the  leafe  is  doterminecl.  2  Vent*  74.  Mich.  1  W. 
&  M.  in  C.  B.  Bailes  v.  Wenman. 

9.  Trujl  of  a  term  for  A.  and  B.  muft  go  as  the  term  at  law 
would  go,  and  (hall  furvivc.  2  Vern.  556.  pi.  505.  Pafch.  J7C6. 
Aflon  V.  Smallman. 


C  359  ]  (B.  b.  12)     Leafes.     Void  or  good. 

1.     A      Makes  a  Uafe  to  B.  ifC,  lives^  for  21  years^  and  C,  is 
•*^*  dead  at  the  time  \  this  is  a  void  leafe,  for  it  is  a  condition 
precedent.  Jenk.  305.  pi.  79.  cites  D.  93.  and  Perk.  336. 

,  2.  There  arc  three  things  incident  to  make  a  leafe  good^  viz.  A 
a  leffor ;  2dly,  a  leffee  ;  and  3dly,  a  thing  to  be  let.  3  Le.  31.  ^* 
60.  Mich.  15  Eliz.  C.  B.  Anon. 

3.  A  leafe  (which  is  nothing  but  contrafl)  cannot  be  g*** 
unlefs  there  be  quid  pro  quo.  Per  2  Juft.  Savil.  99.  pi.  179.  HilL 
31  Eliz.  in  Cafe  of  Sutton  V.  Dicons. 


(E  b.  13^ 
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(B.  b.  13)     Leafes^ 
Voidable.     Made  good  by  fome  After-A£t. 

I.    A   Parfon  leafesfor  life  and  diesy  and  the  fuccfffor  accepts  fealty^ 
'**'  this  is  good  in  juris  utrum  during  the  life  of  the  parfon 
that  accepted  the  fealty.     Br.  Leafes,  pi.  52.  cites  1 1  E.  3. 
Fitzh.  3. 

2.  Note,  per  Martin  J.  that  where  A.  leafed  fir  lO  yean  to 
B.  and  after  leafed  the  fame  year  to  C.forfi:i  years,  G,  leafed  to  D. 
fir  four  years^  rendering  renty  and  brought  aStlon  of  debt  for  the 
rent, and  B.  furrendered^  and  A.  leafed  to  the  faid  D.  for  other 
10  years  j  the  adion  does  not  lie,  tor  the  leafe  for  fix  years  was 
extitUl  andvoidy  becaufe  it  was  made  during  the  10  years  in  fuch 
fort  that  none  of  the  fix  years  ^an  continue  till  the  firfl  10  years  were 
expired^  and  therefore  by  confequence  the  leafe  for  four  years  is 
Void  alfo  5  for  where  it  is  void  at  the  commencement  it  cannot  be 
made  good  after  by  matter  ex  poil  fa£to;  viz.  by  the  furrender. 
Br.  Leafes,  pi.  10.  cites  6  H.  5.  8. 

J.  Leafe  by  baron  and  feme  is  not  void,  but  v^hen  the  baron  ^^  ^••^c** 
dies  ihcfeme  may  accept  the  rent^  or  diftrain,  or  make  avowry,  and  \l  h.  6.* 
fo  either  affirm  or  difaffirm  the  leafe ;  bat  it  fhall  be  faid  the  ^^.  S.  P. 
leafe  of  both  during  the  coverture.     Bf .  Leafes,  pL  3.  cites  3  H. 

4.  A.  ceftuy  que  ttfe  in  tail  male,  on  condition  that  if  he  dif-* 
cmtinue^  or  alien,  (-otherwife  than  for  21  years  or  three  lives)  then 
the  feoffises  fhould  be  feifed  to  the  if e  of  B,  in  fe6 ;  A.  made  a 
l^c  for  21  years,  and  cfier  difcontinued  againft  the  provifo  ;  per 
two  jaftices,  the  leafe  being  made  before  the  condition  broke 
was  within  the  power  given^  and  good  ;  but  per  one  juftice,  the 
fecond  Lif&  det^Vmifies  the  firft  ufe  and  all  eftates  derived  out  of 
it.  4LC.  161.  pi.  266.  in  the  time  of  Q^  Eliz.  Harvey's 
Cafe. 

5.  If  a  diffeifinhe  fo  the  ufe  ef  A,  B.  and  C  and  firft  A.  agrees 
to  it,  and  then  B.  and  afterwards  C.  though  they  took  nothing 
till  agreement,  yet  when  they  have  agreed  their  agreement  Jhall 
have  relation  to  the  time  ofthefirfidiffeifm\  and  if  in  fuch  cafe  the 
diffeifor  had  made  a  leafe  before  agreement^  the  party  to  whofe 
wfe  after  agreeing  (hould  avoid  the  leafe  made  by  diffeifor,  2  Le. 
223.  pi.  273.  Hilk  16  Eliz.  C.  R  in  Mutton's  Cafe. 

6.  Per  Manwood  Ch.  B.  where  a  leafe  is  made  to  be  void  for  Q  360  3 
n^n-pdyment  of  rent,  if  the  rent  be  behind  the  leafe  is  fo  clearly 
determined  in  privity  that  wafie  does  not  lie,  nor  debt^  nor  difirefs 

for  rent  after,  nor  covenant  for  covenant  broke  after.  Mo.  295. 
P^*  440.  Pafch.  32  Eliz.  in  Scacc.  in  Cafe  of  Sir  M.  Finch  v* 
Throckmorton. 

7.  Dijfeifor  makes  leafe  for  years,  and  after  purchafes  a  n^  » 

D  d  2  Uafh 
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leafi^  yet  he  (hall  not  avoid  the  leafe ;  but  if  difleifee  had  enteredi 
and  enfioffid  dijfelfor^  by  which  the  eftate  had  been  defeated  it 
would  be  otherwile.  Mo.  315.  in  pL  455.  Trin«.32  £liz.  in 
EnglefieWs  Cafe. 

8.  In  cafe  of  a  leafe  delivered  as  an  efcrow^  if  at  the  time  of  die 

firft  delivery  the  leflbr  be  zfeme  Job,,  and  before  thtftcend  delherj 

ibe  takes  baron  or  diesj  in  fuch  cafe  for  neceffity  ur  res  magis  Ta- 

leat  to  this  intent  by  fi£lion  of  law,  this  fhall  be  a  deed  ab  initio. 

3  Rep.  35  b.  Mich.  33&34  Eliz.  B.  Il«in  Cafe  of  Butler  v.  Baker. 

Cft>.  E.  g.  A.  feifed  of  a  wood  in  fee  grants  the  wood  new  growing  for 

l.'c  fr s^P  ^^  y^^^^  ^^'  ^^  ^^'^^  ^^^  wood  growing  &c.  and  he  diat  has  the 
held  ac-  '  wood  before  the  cut  of  them  accepts  a  leafe  of  land  for  i%years^  the 
cordingly,  grantee  of  the  wood  cannot  take  the  wood  otherwife  than  tenant 
m«it"fo5"tlie  '^'  Yt2.T%  may ;  for  by  the  leafe  the  intereft  of  the  wood  is  adjoined 
plaintiff;  to  the  land,  and  parcel  now  of  the  franktenement  as  they  were 
before  the  grant  of  them ;  held  by  the  better  opinion  of  the 
judges.     2  And.  52.  pi.  38.  in  the  Cafe  of  Ives  v.  Sammes. 

10.  If  tenant  makes  leafe  for  years,  and  after  1%  attaint  of  fe- 
lony, or  dies  without  heir,  the  lord  by  efchtat^  though  he  reco- 
vers by  writ  of  efcheat,  (hall  not  avoid  ttie  term  ;  per  Coke.  8 
Rep.  45.  a.  Hill.  45£liz.  in  Whittlngham's  Cafe. 

1 1 .  A  condition  in  law  by  force  of  a  Jiatute  which  gives  rtco* 
verjy  is  more  ftrong  than  a  condition  in  law  without  recovery ; 
for  if  leflee  for  life  makes  a  leafe  for  years,  and  after  enters  into 
the  land  and  does  wafle^  and  the  leffor  recovers  in  a6lion  of  wafie 
againft  the  lefTee  for  life,  he  ihall  avoid  the  leafe  for  years  before 
the  wstfte  committed ;  but  if  leflee  for  life  makes  leafe  for  rears, 
and  after  enters  and  vnakts  feoffment  infee^  the  leflbr  fhall  not 
avoid  the  leafe  for  years  ;  per  Coke.  8  Rep.  45.  a.  Hill.  45 
Eliz.  in  Whittingham's  Cafe. 

12.  If  a  man  makes  a  leafe  ^0;»  Mich,  for  fo  metnj  years  as 
J.  S.Jhall  namcj  in  this  cafe,  if  %  S.  (in  the  life  of  the  leffor) 
names  a  certain  term^  it  is  a  good  leafe  by  matter  ex  poft  fadoj 
and  fo  it  is  of  all  leafes  that  are  to  commence  on  condition  pre* 
cedent.     6  Rep.  35.  b.  Trin.  2  Jac.  B.  R. 

1 3.  A.  tenant  in  tail^  covenants  to  fuffer  a  common  recomery  to  the 
life  ofB*  in  tail  JpeciaL^  remainder  over,  but  does  not  fufler  anj, 
but  lets  B.  enter  into  the  land,  and  B.  makes  a  leafe  for  21  years 
to  C,  Afterwards  A.  covenants  to  levy  a  fine  to  the  fame  ufes,  and^ 
thcfne  is  levied  accordingly,  and  then  B.  dies  without  iffue^  the 
leafe  is  not  good  againft ^ the  remainder-man  ;  adjudged  in  B.  R- 
by  which  a  judgment  in  C.  B.  was  reverfed.  Jo.  315.  pi.  3. 
Pafch.  9  Car.  B.  R.  Blundell  v.  Baugh. 

14.  Leffeefor  life  leafes  for  1000  years^  aad  uher  purcbajes  the 
reverfion  and  dies,  his  heir  (hall  avoid  this  leafe,  becaufe  it  wis 
the  leafe  which  gave  the  intereft,  and  a  franktenement  b  greater 
eftate  than  an^  term ;  but  if  leffeefor  20  years  leafes  for  looo  yean 
bv  deed,  this  is  a  Itafe  by  ejioppely  and  if  leflbr  anerwards  pur* 
chafes  the  fee  of  the  laid  land^  it  binds  both  him  and  his  heirk 
Jenk.  255*  pK  46. 

(B.b.14) 


prt.  C. 
302.  pi.  6. 
S.  C.  in 

B.  R.  and 
thejudf- 
ment  ia 
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(B.  b.  14)     Leafesv 
Conftrudlion  as  to  Leafes  of  Woods, 

I.   T^XCEPTlONof  all  manner  of  timber  trees,  and  great 
■^  woods,  is  no  exception  of  the  herbage ;  per  3  juftices 
againft  one.     D.  79.  a.  pL  48.  Hill.  6  &  7.  £.  6. 

2.  When  woods  are  referved,  but  not  by  names  of  aeres^  it 
feems  that  the  leiTee  (hall  have  the  profit  of  the  herbage^  but  it  is 
good  to  be  advifed.     D.  19  a.  pi.  1 1 1.  Trin.  28  H.  8. 

3.  Woods  pafs  to  Icflee  if  not  accepted^  and  if  leflbr  grants  to 
another  omnes  bofcos  &  arbores  fuas,  nothing  pafles,  becaufe 
they  pafled  to  Icffec  j  Arg*.  4  Le.  139.  pl.  273.  in  Englefield's 
Cafe. 

4.  A  leafe  was  made  of  a  manor,  with  all  gardens,  orchards,  ^^  demifes^ 
yards  &c.  and  with  all  the  profits  of  a  woodj  except  to  lej/ir  40  trees^  grants,  and 
to  take  at  his  pleafure  j  per  Dyer,  the  wood  is  not  comprifed  Jp  far«n  lc» 
within  the  leafe,  but  the  leffec  ihail  only   have  the  profits,  as  ^-^h^jS  ** 
pawnage,  herbage,  &c.  and  he  faid  it  was  a  cafe  adjudged,  that  mannerof 
a  Jeafe  of  a  wood  was  ad  faciendum  maximum  proficuum  mcliori  ^^^^ 
modo  quo  poterit,  that  the  leflee  thereby  could  not  cut  trees,  ^^y^' 
nor  do  wafle.     4  Le.  8.  pl.  37.  Trin.  21   Eliz.  in  C.  B.  Anon*  &c.  except, 

and  always 
nferved,  all  great  oaks  growing  in  bl.  acre,  and  about  the  farm  houfe,  to  hold  for  xt  years  &c. 
'er  3  Juftices  agatnft  Dyer,  Icffcc  cannot  cut  the  timber  trees.     D,  374.  b.  pl.  iS.  Hill.  %i  Eli«. 
Aaoo, 


(B.  b.  15)     Leafes. 
Of  Goods  and  Land  &c.  Conftrudtion  thereof. 

1.  T  E  A  S  E  of  a  houfe  with  divers  implements  bjr  indenture, 
^  rendering  rent ;  leffor  infeofFs  a  ftranger  ;  feoffee  (hall 
not  have  the  implements,  but  leflee  (hall  enjoy  them  during  his 
term,  and  then  Ifffir  or  his  executors  Jhall  re-have  them.  D.  212. 
b,  pL  38.  Pafch.  4  Eliz. 

2.  Leafe  of  land  and  ajlock  of  Jheep  for  20  years,  rendering  Codfc.  m. 
rent,  and  tbe  leflee  covenanted  at  the  end  of  the  leafe,  to  render  pl.  '3<^- 
back  fo  many  flieep  in  number  as  he  took  in  leafe,  viz.  1000  fg^ordin^w 

deep  of  three  or  four  years  old.     The  leffor  granted  this  ftock lcI' 

of  iheep  over  to  another  \  the  leffor  or  the  grantee  fhall  have  only  42*  pi-  s4' 
fuch  as  remain  alive  of  the  firft  ftock.    Ow.  139.  28  Eliz.  "^^Jx  -, 

W^Tk/l        A/1«  roller,  a.  i^, 

VV«Oav*/\lIl*  accord  ingly» 

and  it'wM 

faid  by  Windham  J.  that  if  I  let  certain  (keep  to  one  for  two  yeani  aofw  upon  that  leafe  fomewhat 

remains  in  me,  hut  that  cannot  be  faid  a  property*  but  rather  a  peffibility  of  a  property,  which  cannot 

btgranted  orer.— -Cro.  E.  59.  S.  C.  but  S.  P.  does  not  appear.— ^Ealm.  249.  Arg.  wtta  S.  C* 

that  ;hii  new  fttck  (hall  oot  pafs  to  the  grantee*  but  only  the  old  fbdu 
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3.  If  the  leafe  were  of  the  Jloch^  whh  lambst  eahet  atidpigSy 
there  the  increafe  belongs  to  the  leffor.  Ow.  139.  Ibid. 
[  3^2  j  4«  They  took  a  difference  wherp  a  leafe  is  made  mfiUadgsods, 
and  where  of  living.  As  to  the  dead  goods,  if  any  thing  is  added 
to  them  for  reparations  or  otherwife,  the  lefibr  (hall  have  this 
addition  at  the  end  of  the  term,  becaufe  it  belongs  to  the  prin- 
cipal ;  but  in  cafe  of  a  ftock  of  cattle  which  has  an  increafe,  as 
.calves,  lambs,  &c.  there  thefe  things  are  fevered  from  the  prin* 
cipal,  and  leifor  (hall  not  have  them,  for  then  he  (hall  have  the 
rent,  and  the  leifee  no  profit.     Ow«  139.  Ibid. 

(B,  K  16)     Leffor  and  Leffee.  Inter  fe. 

I.    A    Condition  (hall  be  taken  moft  fevourably  for  the  leflee. 
"^^  Cro.  E.  764.  pi,  2.  Trin.  42  Eliz.  B.  R,  Grygg  f. 
Moyfes. 

2.  There  is  a  great  difference  between  an  aBidn  ofannnant  W 
ofwajiey  and  that  thing  done  may  be  a  breach  of  covenant  which 
fliall  not  be  wafte  ;  per  Doderidge  J.  2  Bulft.  113.  Trin.  ii  Jac. 
in  Cafe  of  St.  John  v.  Piott. 

3.  It  is  generally  true,  that  leflfee  has  no  power  to  ibangt  tkt 
nature  of  the  thing  demifed ;  he  cannot  turn  meadow  into  arable, 
nor  fl:iib  a  wood  to  make  it  pafture,  nor  dry  up  an  ancient  pod 
or  pifchary,  nor  fufFer  ground  to  be  furrounded,  nor  decay  the 

'  pales  of  a  park,  nor  dcftroy  or  drive  away  the  (lock  or  brood  of 
any  thing,  becaufe  it  difinherits  and  takes  away  the  perpetuity  of 
fucceiTion,  as  fi(h,  deer,  young  fpring  of  woods  &c.  He  may 
better  a  thing  in  the  fame  kind,  as  by  digging  a  meadow  to  make 
a  drain  or  fewer  to  carry  away  the  water.  Hob.  234.  pi.  29*' 
Hill.  15  Jac.  in  Cafcof  Darcy  v.  Afkwith. 

4.  A  lefTee  may  build  a  houfe  where  none  was  before^  but  that 
muft  be  every  way  at  his  own  charge  \  for  he  rauft  neither  take 
timber,  or  other  things  waivable,  neither  to  build  or  repair  it^ 
though  it  were  never  fo  needful ;  and  yet  if  he  keep  it  not  in  repair 
an  action  of  wade  lies,  though  the  writ  be  in  domibus  dimif&s; 
but  if  IcfTor  build  a  houfe  after  the  leafe,  the  leflec  is  not  bound 
to  keep  it  in  repair.  Hob.  234.  pl.'^296.  Hill.  15  Jac.  in  Cife 
of  Darcy  v.  Alkwith. 

Cro.  J.  5,  Leffor  has  authority  to  enter  and  fee  ifwajit  be  committed, 

Hurnf. '*    though  it  was  not  committed;  adjudged.     2    Roll.  Rep.  ai 
Dawmifi,     Pafch.  16  Jac.  B.  R.  Hunt  v.  Dadvers. 

S.  C.  ad. 

judged)  and  cafe  lies  if  leiTee  difturbt  him  in  his  entrance, 

6.  If  leffee  will  not  fuffer  leffor  to  enter  upon  the  land  iofeekc. 
cafe  lies  againft  him  ;  per  Chamberlain  J.  2  Roll.  Rep.  3*^ 
Pafch.  21  Jac.  B.  R.   Anon. 

7.  LefTee  of  a  houfe  leaves  his  goods  at  the  end  rf  the  term  in  the 

boufe^  IclTor  cannot  fling  them  out,  and  yet  if  they  fill  the  houfe 
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theleflbr  has  prejudice  by  it,  and  may  have  an  aflion  on  the  cafe 
for  iL  and  if  they  peri(h  leflbr  (hall  not'anfNver  for  them  -,  per  Lea 
Cb,  J.  2  Roll.  Rep.  329.  Trin.  21  Jac.  B.  R. 

S.  Leflbr  and  leflce  agree  for  Jurrender  of  the  leafe^  and  Icflee 
de&vers  up  thu  key^  which  leflbr  accepts,  but  afterwards  leflTor  re- 
/ufes  to  accept  the  furrender  of  the  leafe  ;  decreed  the  Iclfce  to  be 
difcbarged  of  the  rent.  2  Vern.  112.  pi.  109.  Mich.  1689. 
Knatchbolt  v.  Porter. 


(B.  b.  1 7)     Leflbr  and  Leflee  inter  fe.     As  to  Re-  [  363  ] 

pairs  and  Timber  for  it. 

I.  nrHE  authority  of  the  termor  as  to  making  reparations  is  no 
^  other  but  to  repair  little  reparations,  as  to  make  fplents, 
mudwalls,  hedges  and  dykes,  but  not  to  make  great  and  principal 
reparations,  as  principal  timber,  and  flone  walls,  and  tyle,  but 
covering  with  thatching  he  may ;  per  two  J.  D.  26.  a.  pi.  35.' 
Trin.  29  H.  8. 

2.  Great  timber  fhall  be  at  the  cofts  of  leflbr  if  none  he  upon  D.  314.  a. 
thtkndy  nor  any  default  in  leflee  in  fuffering  of  the  great  timber  P^'/4- 

of  the  houfe  to  be  corrupted  and  putrified  for  want  of  covering  ;  Eili^Anon. 
per  Montague  and  Hind  J..  Mo.  7.  pK  23.  Pafch.  3  £.  6.  s.  p.  icaret 
Anon.  «  »  '!"*'■«• 

Infuch 
caTethegrrtt  timber  Ihall  be  at  the  cofti  of  th«  leflbr;  per  Hutton  J.  Hetl.  78.  Hill.  3  Car.  in 
Coaicn's  Cafe. 

3.  If  lefliir  covenants  that  leffee  may  take  trees  for  repairs  in  Dal.  2^. pi. 
9ther  lands  not  leafed^  yet  he  may  cut  trees  growing  on  the  land  totj^jg^' 

leafed,  for  ttie  covenant  is  not  exclufive  of  the  benefit  which  vcrbi*. 

othcrwife  he  had  by  the  law.     Mo.  23.  pi.  80.  Pafch.  3  Eliz.  D.  198.  pj. 

'*"""•  accordingly, 

M«. 

78.  pL  23.  Pafch.  3  E.  6.  S.  P.  accordingly, 

4*  Leflee  cov*enanted  not  to  difturb  the  leflbr  in  felling  and 
carrying  away  trees  &c.  Lejfor  cuts  wood  and  puts  it  into  his  cart, 
and  leaves  it  on  the  land  for  a  months  and  then  will  carry  it  away  \ 
the  leflTee  may  difturb  him  ;  for  he  may  diftrain  it  damage feafant 
for  the  wrong  to  him  5  per  Doderidge.  Palm.  504.  Hill.  3  Car. 
B.  R. 

5.  Leflbr  ought  to  find  or  allow  leflee  fufficient  timber  for  the 
making  reparations^  if  no  timber  be  on  the  land  leafed,  nor  no 
defalk  in  the  leflee  in  fuffering  the  great  timber  to  go  to  decay 
orputrify;  per  Hutton  J.  Hed.  78.  Mich.  3  Car.  C.  B. 

6.  Covenant  for  leflTee  to  repair,  and  that  he  may  take  fit  and 
convenient  timber  &c.  by  the  appointment  of  the  bailiff  &c.  and  not 
other  wife  ;  the  bailifF  appointed  leflee  to  cut  fit  and  convenient 
timber  for  the  neceflary  repairs  &c.  but  marked  out  none  himfelf 
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for  leflee ;  leflee  cannot  take  by  fuch  appointments,  erpedalf 
fince^be  trm  were  exapud  in  the  leafe  \  but  if  there  had  been  do 
exception,  and  if  the  bailiff  would  not  appoint  what  was  coove- 
nient,  then  the  leiTee  might  refort  to  the  general  liberty  which  it 
given  him  by  the  law,  viz.  to  take  what  is  necefiary.  2  Lutw. 
1471,  HilL  10  &,  II  W.  3.  Talbot  V.  Woodhoufe. 
Chai).  y,  A.  articled  vnth  B.  to  leafe  lauds  in  Norfolk  to  B.  tfl  30/1 

rr^Bi?^eii  P'^  ^''"'  '*^"''  '^^^  cuftom  in  Norfolk  throughout  is,  for  die 
V.  Harrifoa  landlord  to  repair  during  the  term.  Per  Cur,  the  tenant  being 
8.  C.  ac-  plaintiff  to  have  a  leafe  made,  and  it  being  proved  that  JpLfff 
buf  ihf  ^  '  ^""'  "  "^  ^*^  /"''  value^  a  leafe  was  decreed,  but  the  tenant  to 
Court  covenant  to  repair,  and  the  rent  of  30 1.  per  ann.  to  be  fubjcdto 

thought  that  no  dedu£lions,  fave  only  parliamentary  taxes.  2  Vem.  231.  pl» 
wight  hiw    ^^^'  'I'"'^*  1691.  Burrcll  v.  Harrifon. 

"1)4^  a  dif- 
ferent conilrudUoD  if  the  defendant  had  been  plaintiff  to  have  enforced  the  kflee  to  take  a  kaft* 

I  364  3      (B*  b.    18)    Lcflbr  and  Leflee,  and  AJBgnce. 

Inter  fe* 

I.    A     Lejfeeforftx  years  of  a  tavern  in  London  leafedt$  BJer 

•^^^  three y ear s^  and  it  was  covenanted  between  them,  that 

during  the  three  years  quolibct  menfe  the  lejfeejhotdd  account  t$ 

lejfor  for  the  wine  hefoldy  and  (hould  pay  for  every  tun  fold  lb 

much  ;  afterwards  hjfor  granted  the  other  three  yearsj  and  Icffcc 

would  not  account,  and  in  covenant  by  leflbr  leffee  pleaded  he 

had  accounted  to  the  affignee  of  three  years^  and  on  demuntr 

loincd   the  better  opinion  of  the  Court  was,  that  it  was  no  pica, 

iKcaufe  it  was  no  covenant  that  went  on  the  land  or  therever* 

ficn,  but  was  collateral  thing,  and  pai&d  not  by  the  affi^ 

mentof  the  three  years.     G^b.    120.  pK  140.  Hill.  29  E!iz« 

B.  R»  Anon. 

,  ?'•  ^:  ^*  Covenant  lies  againft  affignee  for  not  leaving  the  premifti 

Mich.**  o  &  repaired  ad  ^nem  termini^  though  the  term  be  ended  before  a 

41  Eiix^       breach  can  be  ;  Arg.  Show.  195.  cites  Cro.  £•  300-  [599*  pl* 

B.  R.  s.c.  6.  Hill.  40  Eliz.  B.  R.1  Matuns  [Maturesl  v.  Weftwood. 

s.  P.  the         2;  Covenant  lies  againft  the  firft  Icffec  upon  breach  made  hj 
prc"i/ci.    affignee.     Brownl.  20.  HilL  8  Jac.  Fiflier  v.  Ameers. 

Tenanting 

for  himfelf,  hit  executors  and  alTigmt  not  tD  cred  any  building  to  the  prcjudjct  of  the  Icfirl 

lights.     Cro,  C.  188.  pi,  S.  Pafch.  6  Car.  B.  R,  Batchclor  ▼.  G«ge. ^Jo.  aij,  p*.  *•  C. 

adjjdged.  • 

Brownl.  56.      4.  jf  leffee  covenants  that  A/,  bis  executors,  admiftiatbrs  o* 

'  ♦  For  the  sfligns,  fliall  pay  the  rent  to  the  leffor  j  if  he  affigns  over  his  tef»i 

tffigrxmcac    and  the  affignee  pays  the  rent  to  the  leiTor,  yet  the  *  covenant  lici 
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a^nft  the  firft  leflce,  otherwife  it  is  where  rettt  ts  nJirveJ^  and  no  ^««  n»t 
(tvenani  Uf0y  tt^  if  the  lefibr  accepts  the  rent  of  the  affignee,  ^he  ^^1^]^ 
a^on  will  not  He  againft  the  executor  of  the  leflee*    Brownl.  hu  adfan. 
20.  Hill.  8  Jac.  Fi{hcr  v.  Ameers.  ^%^  of  th* 

eiprefs  co» 
venant    Cro.  J.  ]09.  pi.  8.  Mich.  10  Jsc.  B.  R.  Baniard  v.  GodCcalL 

5.  LeJfeeaJJigns  his  whole  term  referving  a  rent ;  this  is  not  a  rent  On  fuch 
attending  on  the  rcverfion,  'fcut  is  only  due  by  contraif^  and  will  *^J^^ 
be  difcharged  by  a  releafe  of  all  demands  by  the  leflee  to  the  af-  tion  by  in- 
fignce.    Cro.  J.  4.87.  pi.  6.  Trin.   16  Jac.  B.  R.  Witton  v.  denture  it 

riL  J     t   i     r  J  wa$refalTe4 

^J^*  <thatitwiB 

a  rent,  and 
that  debt  woald  lie  lor  IciTee  againft  his  affignee,  and  alfo  againft  the  afligne«  of  his  li^ee.     Cartlu 
l€ii  162.  Mich.  s.  W.  ft  M.  in  B.  R.  Newcomb  v.  Harvey. 

6.  Leflee  gave  bond  to  deliver  poiTeffion  to  leflbr  or  his  ad 
figns  at  the  end  of  the  term  ;  the  leflbr  affigns  his  intereft  and 
affignce  requires  lejfee  to  perform  the  condition^  who  anjivers  that  he 
knew  not  tfhe  were  afftgnee  and  fo  refufes.  Adjudged  a  breach  of 
the  condition  ;  for  he  had  taken  upon  him  fo  to  do,  and  it  is  not 
like  a  condition  annexed  to  an  eftate,  as  5  Rep.  Mallory's  Cafe* 
Poph.  136.  Pafch.  16  Jac.  B.  R.  Anon. 

7.  For  collateral  covenants  adion  lies  againft  the  Icflee  only. 
Jo.  223.  pi.  3.  Pafch.  6  Car.  6.  R.  in  Cafe  of  Batchelor  v. 
Gage.' 

8.  Covenant  that  leflee  and  his  affigns  {ball  enjoy  during  the 
temtf  lefllee  affigns,  a  ftranger  enters  upon  the  affignee,  leffee  gives 
fi/fignee  ^oL  in  Jaiisfa^ionfor  his  being  ejeSied^  yet  covenant  lies 

for  the  aflignee  agamft  the  leiTor  or  his  executor,  unlefs  the  40 1.  f  365  ^ 
had  been  given  in  fatis&fiion  of  the  covenant  of  leiTor  as  well 
as  of  leflee.     Sty.  300.  Mich.  165 1.  Whitway  v.  Pinfent. 

9.  A.  leafes  to  B.  a  tuine-Iicence  for  years,  rendering  41 1.  per 
ann.  rent;  B.  aflUgns  to  C.  and  C.  for  a  valuable  confideration 
affigns  to  D.  who  had  no  notice  of  the  rent ;  A.  (hall  not  charge  D. 
with  the  rent,  becaufe  it  is  only  aperfonal  contract  which  does  not 
run  with  the  licence,  as  in  cafe  of  a  leafe  of  2ifairy  rendering  rentj 
anadion  of  debt  does  not  lie  againft  the  aflignee,  and  aequitas 
fequitur  legem,  efpecially  where  the  aflignee  is  a  purchaforfor  a 
valuable  conjidtration  without  notice  of  the  rent  referved.  *Hardr« 
88.  pi.  6.  Mich.  1656.  in  Scacc.  James  v.  Blunk. 

10.  Ailignee  if  rent  (without  the  reverjion)  referved  on  a  leafe  Raym.  u. 

for  years  ihall  have  debt  againft  Icflfce  for  it.     Lev.  22.  Pafch.  S.  C. 

13  Car.  2.  Robins  v.  Cox.  "  s.^aJL 

Cro.  E. 
^  437;  651.  S.  P.  in  Cafeof  Ards  t.  Watkins. 

ti.  An  aJBgnee  of  a  reverjion  brought  debt  for  rent ;  the  defen-  sid.  33S. 
^t  pleads  that  before  any  rent  became  due,  he  ajjigned  the  term  to  pi-  •  ^jgh- 
^omber-,  upon  demurrer  it  was  adjudged  by  Keeling  and  Wind-  s^.  c.^hdd^ 
l^^i  contra  Twifden^  for  the  plaintiff^  becaufe  the  defeodant  did  accordingly. 

not 
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Ler.     not  allege  that  he  gave  notice  to  the  plaintiff  of  this  affignment* 

*V.Buckiy"  ^^y^'  »62.  Mich.  19  Car.  2.  B.  R.  Knight  v.  Buckley. 

S.  C.  held 

accordingly,  but  Tap  that  judgment  was  given  for  the  plaintlfTby  all  the  three.  2  Keb.26ow 

f}.  s^.  S.  C.  adjudged  for  the  plain  tiff".  S.   C.  cited  and  denied  per  Curiam,   i  Salk.  Si.  ^.  1. 

Pafch.  4  W.  3.  B  R.  in  Cafe  of  Pitcher  v.  Tevey,  where  a  like  judgment  was  given  in  C.  B.  Wt 
that  judgment  reverfed  in  B.  R.  and  judgment  given  according  to  the  opinion  of  Twifdeo.—— 
Show.  340.  in  S.  C.  ot  Pitcher  v.  Tovey)  and  adjudged  in  B.  R.  that  no  notice  wa»  neccflary. 
4  Mod.  76.  in  S.  C.  the  Court  faid  that  the  Caufe  of  Kighly  v.  Bulkly  upon  the  point  of  notke  Ik. 
was  not  adjudged  upon  much  debate,  and  therefore  a  writ  of  error  was  after  brought  upon  it  in  Ae 
Xxchequer-Chamber,  and  my  Ld.  Hale^  who  was  then  Chief  Baron,  and  Ld.  Ch.  Jufticc  Bridgnaa 
were  of  the  fame  opinion  with  JulHce  Twifden,  that  notice  was  not  neceiiary. 

And  the  .  12.  Twifden  and  Rainsford  J.  faid,  it  ini|ht  be  queflioned 
Aat  di?**^  whether  after  acceptance  of  the  ajfignee  the  Icfibr  might  not  re- 
leflbr  might  fort  to  this  lefTcc  for  his  rent?  It  is  delivered  in  3  Rep.  22. 
lefort  back,  Walker's  Case  thus,  fuit  dit,  not  as  a  refolution,  but  adjourned. 

^*^bV  ^^"^  99-  ^»^*^-  ^^  ^*^-  2-  ^-  ^-  Dean&c.  of  Windforv. 
•aion         Gowcr. 

againft  theafiignee  Morcton  J.  conceived  the  leflfee  difchaiged;  to  which  the  reft  inclined.  2  Kek 
4&9.  S.  C. 

13.  Leffor  refufes  to  accept  ajjignee  for  his  tenant,  and  gives  his 

receipts  in  leflee's  name,  and  after  brings  debt  againft  affignee, 

and  held  good  ;  for  he  may  refufe  when  he  will  and  accept  wbeie 

he  wHL     2  Saund.  181 .  Mich.  22  Car.  2.  Devereux  v.  barlow. 

2  Jo.  102.         j^^  LeJ/or  after  affignmcnt  of  his  reverfion,  and  before  any 

Bi^^S.^C.  J'cntdue,  releafes  to  lejfee  all  covenants  ;  yet  in  a^ion  of  covenant 

keid  accord-  by  aflignee  he  fliall  recover  the  rent ;  for  the  Court  will  intend 

•*•£*/•  the  adion  brought  upon  the  reddendum^  which  is  a  covenant  in 

law,  and  runs  with  the  reverfion  at  common  law  before  the  fta- 

tute  of  32  H.  8.  and  pafles  by  the  grant  of  the  reverfion,  fo  that 

the  leiTor  cannot  releafe  this  after  the  affignment.     2  Lev.  206. 

Mich.  29  Car.  2.  Harper  v.  Burgh. 

15.  AfTignee  of  a  leffee  ajftgns  and  keeps  pojfefpvn  \  in  debt  fiar 

rent  by  leiTor  the  affignee  of  leflee  pleads  this  ailignment ;  the 

plaintiff  replied yr/?«^&c.  and  per  three  juftices  contra  Scn^gs 

[  366  ]  Ch.  J.  judgment  for  the  plaintiff,  viz.  that  fraud  in  fuch  a  cafe 

may  be  averred.     V^ent.  329.  331.   Trin.  30  Car.  2.  B.  R- 

Knight  V.  Freeman. 

«  Lev.  231.       1 5.  Leffor  brings  debt  againfl  ajjignee  of  the  meiety  $fthekmd 

nidged  for    fi^  ^'^  '^'  term  for  a  moiety  of  the  rent  refer  ved  upon  the  leafe,and 

Che  plaintiff,  refolved  per  tot.  Cur.  that  the  adion  well  lies.  ^  Jo.  104.  Pafch. 

30  Car.  2.  B.  R.  Gammon  v.  Vernon. 

17.  The  ajfignee  cA  2^  leafe  rendering  rent,  having  enjoyed^ 
\znA  fix  year s^  afftgm  over.  The  bill  was  to  call  him  to  an  accwn^ 
for  the  rent  for  fuch  time  as  he  enjoyed  the  land  ;  the  defendant 
pleaded  a  judgment  upon  a  demurrer  at  law;  and  the  plA  was 
over-ruled  j  tor  though  in  flrifinefs  of  law  there  is  no  privity  of 
contradt  to  charge  the  afCgnee,  yet  in  equity  he  is  moft  certainly 
chargeable  for  fuch  time  as  he  received  the  profits.  The  coun- 
cil alleged  there  were  20  precedents  in  the  cafe ;  and  the  Ld. 
Keeper  faid,  if  there  had  not  been  one  he  (hould  not  have  doubfoA 
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to  have  made  a  precedent  in  this  cafe.  Vern.  165.  pL  155* 
Pafch.  1685-  Treackle  v.  Coke. 

i8fc  Covenant  on  a  leafe,  excepting  an  entry  with  liberty  to  wojh  » Salic.  19^ 
in  the  kitchen^  and  a  pajfagefor  that  purpofe ;  covenant  lies  againft  \^'J'  5^'^* 
the  affignee  for  hindering  the  leflee  of  his  paflage,  by  ereding  of  adjudged  for 
2partition.     Show.  388."  Pafch.  4  W.  &  M,  Bufli  v.  Calis.  thcpUintiC 

232.  Bu(h. 

V.  Celes,  S.  C.  idjudged  for  the  plaintiff*. 12  Mod.  24.  S.  C.  and  per  Cur.  covenant  lies  a^ainift 

leflee  and  aflignee  too. 12  Mod.  24.  S.  C.  held  accordingly. 

19.  Covenant  to  btiild  a  houfe  upon  land  demifed,  before  fuch  a ' 
day,  and  to  keep  it  in  repair^  was  for  leflee  and  his  afligns  \  and 
after  the  day  covenant  was  brought  againft  affignee  for  not  re- 
pairing ;  defendant  pleads  the  houfe  was  not  built  before  the  day; 
and  upon  general  demurrer,  judic  pro  quer.  It  was  agreed  that 
this  would  not  have  bound  aflignee,  being  for  a  new  thing  vii^" 
QMt  exprejly  naming  him.   12  Mod.  384.  Pafch.  12  W.  3.  Anon. 

20.  Original  leflee  muft  be  a  party  to  a  bill  by  lejffor  againfl 
ojjignee  for  paying  rent  and  performance  of  covenants  ;  but  where 
an  affignee  has  fplit  his  intereft  into  a  multitude  of  fhares,  the  • 
Jbarers  need  not  be  made  parties.     2  Vcrn.  421.  pi.  384.  Pafch. 

1701.  The  City  of  London  v.  Richmond. 

21.  A.  leafes  to  B.  for  years,  B.  covenants  to  repair^  B.  afligns  iSaUcjof. 
to  C  C.  dies.  D,  adminifters  to  C.  and  enters,  and  the  pre-  ^'P'f'^ 
miffcs  are  out  of  repair ;  A.  brings  covenant  againft  D.  as  ajftgnee  ment"nla 
^flfjfee^  and  not  as  adminijirator  of  ajjignee\  and  adjudged  that  it  ^or  the 
was  weU  brought.     Carth.  519.  Pafch.  12  W.  3.  B.  R.  Tilney  ^^^^'^ 
V'  Norris.  te'lS^ding^ 

the  other 
p<I<- Ld.  Raym.  Rep.  55^.  S.  C.  and  fays  this  was  afterwards  argued  atthcCh.  Juftice's  Cham- 
ber, and  after  mature  deliberation  the  plaintiff  had  judgment. 1  Salk.  316.  pi.  25.  Trin.  a 

Ann.  B.  R.  Buckley  v.  Pirk  S.  F.  .  ' 

22.  Aflignee  of  zperfonal  contrail  for  liberty  to  bring  water  to  Chan.  Prec. 
London  muft  pay  the  rent  become  due  fince  his  aflignment,  and  '5^-  S.  C. 
wbatfliall  grow  due  during  his  pofleffion,  but  equity  will  not  ^  "**3^- 
decree  him  to  pay  the  rent  during  the  continuance  of  the  leafe^  for 

if  he  zzxiget  rid  of  it  he  may,  and  then  he  is  no  longer  charge- 
able. 2  Vern.  421.  pi.  384.  Pafch.  1701.  The  City  of  London 
V.Richmond. 


(B.  b.  19)     Aflignee  of  Leflbr,  and  Aflignee  of  [  367  ] 

Leflee.  Inter  fe. 

f 

!•  T  ESSOR  afligned  his  reverfion,  and  before  any  rent  arrear  Poph.  55. 

^  leflee  affigncd  over  his  term  ;  leflee  fliall  not  be  charged  P^-  5-^^p^ 
with  the  rent  after  the  aflignment  \  for  no  privity  is  between  the  ^^^.^5.  Q, 
bargainee  and   leflee  but  by  reafon  of  the   privity    of  eftate,  &  s.  P. 
which  being  gone  the  klTec  is  not  chargeable,  but  between  lefll^r  »8»^ced  ac- 

and 


3^7 


cordtngly 
per  totam 
Curiam.— 
Browol*  56. 
S.  P.  and 
fecmi  to  be 

S.  C. 

Gouldib. 
182.  pi.  119. 
judged.  ■ 
adjudged. 


Cilate. 

and  leflee  he  ihall  not  difcharge  htmfelF  by  affignmg  over  tk 
term.  For  the  privity  is  by  r^on  of  the  contra^  and  referva- 
tion  rather  than  by  the  occupation  of  the  land,  which  by  his  own 
a  A  he  (hall  hot  difcharge.  But  in  this  cafe  the  privity /x  defirvjeL 
Cro.  £.  328.  pi.  I.  Trin.  jSEliz.  B.  R.  Humbler.  Glover. 


S.  C.  held  accordingly. 
-S.  C.  cited  Mo.  351. 


Cro.  E.  556.  in  pi.  ii.  S.  C.  cited  by  Gamdy  saj« 
in  pi.  47a.  as  adjudged.— S.  C.  cifitd*  Fopb.  110.  m 


Poph.   120 
S.  C 

Mo.  35 19 
352.  pi. 
472.  cites 


2.  Debt  for  rent  agatnfl:  an  executor:  the  cafe  was,  tfae/r<- 
hendary  ofT*  lit  land  for  years  rendering  rent,  which  was  con* 
firmed  by  the  dean  and  chapter  \  the  executor  ajjipis  over  bis  term^ 
the  prebend  refignsy  and  a  new  prebend  made^  vAio  brings  debt  fir 
Ae  Cour?  ^'"'  ^^  ^fi^^  '*^  ajftgnment  g  it  was  adjudged  that  the  aflion  did 
was  divided,  not  He  againft  him  for  the  rent  due  after  the  affignment.  Crot 
— Gouidft.    E.  555.  pi.  12.  Pafch,  39Elix.  B.  R.  Overton  v.  Syddal. 

ISO.  pi.  6. 

S.  C.  held  by  three  Jufticett  contra  Popliami  that  the  action  would  not  lie. Lct.  127.  S.  C.dttd 

per  Cur.  that  privity  of  ooatradt  docs  not  go  to  the  facceflbr  any  more  than  to  the  heir. 


Garth.  189, 
290.  S.  C. 
idTolvcd 
that  the 
a£bion  wu 
maintain- 
able. 


3.  AfEgnee  of  a  reverAon  granted  over  his  reverfion,  and  after 
brought  covenant  againft  aflignee'of  the  termy^r  refU  arrear  hi" 

fore  the  grant  of  the  reverfton\  and  on  demurrer  tota  curia  held,  that 
if  at  common  Caw  the  aflignee  of  a  reverfion  had  granted  it  over, 
yet  he  might  after  have  an  adion  oi  debt  for  renty  though  he  could 
not  dljirain  or  have  wafiey  becaufe  hi?  power  over  the  land  was 
determined.  It  is  true,  where  a  man  feifed  of  a  rent  in  fee  grants 
it  over,  there  he  has  no  remedy  for  the  arrears,  becaufe  the  dit 
trefs,  which  was  his  only  one,  is  gone  by  the  aflignment,  but 
where  rent  is  referved  upon  a  leafe  for  years  it  is  otherwtfe,  be- 
caufe debt  lies  on  the  contrary  and  here  aifignee  (hall  have  it  as  a 
fruit  fallen  from  the  reverfion.  Jud'  pro  quer\  12  Mod.  45. 
Mich.  5  W.  &  M.  Midgleys  v.  Lovelace. 

4.  The  devifee  of  a  reverfion  brought  an  aSton  of  covenant  by 
mrr^arages  of  rent  incurred  after  the  death  of  a  tejiator  againft  the 
defendant  who  was  afEgnee  of  a  term,  the  defendant  pleads^  that 
after  the  arrearages  incurredy  and  before  the  a&ion  breugbty  that  the 
plaintiff  had  affigned  the  reverfion  «c.  To  which  the  plaintiff  de* 
murred,  and  it  was  adjudged  for  him,  for  the  arrearages  were  a 
right  vefted  and  attached  in  him  before  the  affignment ;  the 
which  he  fliall  not  lofe  by  the  affignment.  Skin.  367.  pi.  13* 
Mich.  5  W.  &  M.  in  B.  R.  Anon. 


C  368  ]  (B«  b.   20)    LefTori  Leflfee,  and  Under-Leflee* 

Inter  fe. 

TF  leflTee  for  life  leafes  for  years,  and  after  leffee  enters  into  df 
land  and  does  wafit^  and  leffor  recovers  in  a&ion  of  wafte 

againft 


Co.  Litt; 

13  3.  b.  ad 
faem  S.  P. 


I. 


igainft  the  leffce  for  life,  he  fliall  w^id  the  Uaft  for  years- made  ""^ 
before  the  wafte  committed  ;  but  if  Icffee  for  life  makes  Icafe  ^ufg^'^J 
fer  years,  and  after  enters  and  makes  feoffment  in  fee^  the  leflbr  necemtyth« 
ihall  not  av9id  the  leafe  for  years  ;  fo  that  a  condition  in  law  by  '^'^  «f 
force  of  a  ftatute  which  gives  a  recovery,  is  more  ftrong  than  a  1^^  broJ^ht 
condition  in  law  vdthout  a  recovery.     8  Rep.  45.  a.  Hill.  45  againft  th« 
Eiz.  in  a  nota  at  the  end  of  Whittingham's  Cafe.  ifff««  ^f r . 

^  life,  which 

» tliat  cafe  muft  bind  the  leifee  for  yean,  or  elfe  by  the  i£t  of  the  leflee  for  life  the  leiTor  Ihould  b« 
bamdco  i«corerlociiiavaftatttm»  which  the  ftatute  givet.    Co.  Litt.a34.  a. 

^  Leffeefor  life  makes  a  leafe  for  years  excepting  the  woody  un* 
derwoody  and  trees  growing  upon  the  land ;  refolved  it  is  a  good  , 
exception,  though  he  has  not  any  intereft  in  them,  but  as  lef- 
fee,  becaufe  he  is  chargeable  in  v^fte,  and  to  prevent  that  he  may 
make  the  exception  ;  but  if  the  leflee  for  years  aifigns  over  his 
term  with  fuch  an  exception^  it  is  a  voia  exception.  Cro.  J« 
296.  pi.  2.  Hill.  9  Jac.  B.  R.  Bacon  v.  Gyrling. 

3.  Leflee  covenants  ihzt  under-lefiee  (hall  enjoy  without  im-^ 
feacbnunt  of  him,  or  any  other  occafioned  by  bis  meam  &r.  after- 
wards the  leiTor  for  non-payment  of  rent  by  the  leflfee  entered  upon 
the  wboUy  and  fo  avoided  the  term  of  the  under-lelfee.  Adjudged 
a  breach  of  covenant.  Bulft.  182.  Pafch,  10  Jac.  B.  R,  Ste* 
venfon  v.  Powell. 

4.  A.  leflee  for  20  years  leafed  to  B.  for  fix  months,  who  con-  Jo.  124. 
tinuedin  p^ffeffion  tfter  Uti^  fix  months  expired,   and  pu/kd  down  ^'^'J^^f" 
toindcws  6fr.  A.  may  bring  either  trefpafs  or  cafe ;  but  properly  in  *^"^**^*  ^' 
this  cafe  it  (hould  be  a£lion  on  the  cafe,  to  recover  as  much  as  he 

maybe  damnifiedy  becaufe  he  is  fubje£l  to  an  aiSlion  of  wafle.  Cro. 
C.  187.  pi.  7.  Pafch.  6  Car.  B.  R.  Weft  v.  Treude,  alias  Tre- 
fiifif. 

5.  If  tenant  for  life  grants  a  rent-cbargCy  and  after  furrenders 
bis  eftate  to  the  leflbr,  albeit  the  eilate  charged  be  drowned,  and 
the  leflbr  is  not  in  by  him,  yet  he  ihall  hold  it  charged^  Co.  Litt. 
185. 

6.  A.  leafes  to  B.  Leffee  leafes  to  C»~^C.  leafes  to  D.^-T).  is 
under-tenant  to  B.  Lev.  144.  Mich.  16  Car.  2.  Burman  v. 
Aflon. 

7.  A.  leafes  for  years  to  B.— B.  covenants  to  repair.  B.  makes  Aflignceof 
an  under-leafe  to  C.— C.  is  in  poflcflion.  C.  is  not  liable  to  this  *"  **  ^^"* 
covenant  in  law,  nor  bound  by  it  in  eqCuty,  unlefs  B.  hcinfohent ;  ^ek^i* not 
but  in  this  cafe  there  being  aifets,  A.  had  a  proper  remedy  againft  ii«^ie  at 
the  executors  of  B.  at  law,  who  w^re  not  made  parties^  nor  **^  ^  ^^^. 
brought  before  the  Court  j  bill  difmiflcd.     Vern.  87.  Mich,  thelcS^** 
168a.  Goddard  v.  Keate.  nor  fhaii  ke 

be  obliged 
Im  equity.    Arg.  Ch.  Prcc,  iS7- 

8.  A.  leafes  fo  B.— *B«  covenants  to  pay  the  rent,  and  to  re- 
pair.  B.  lets  leafes  to  100  under-leiTees.  The  rent  is  behind, 
tod  the  premiifes  out  of  repair  1  the  original  Uaft  is  avoided  for  non- 

3  payment 


3^9 


€ft&tt^ 


pdynunt  9/  rent.    On  a  bill  by  the  onder-Ieflfees  to  be  retievel 

*  againft  the  forfeiture  ;  pfcr  Cur.  this  Court  cannot  decree  afftr- 

tionment  of  the  head  lanMortTs  rent^  nor  relieve  the  [ilatntifFs,  but 

on  the  payment  of  all  arrears,  and  repairing  the  premiifcs;  but 

having  fo  done  they  may  compel  the  reft  to  contribute.    2  Vern. 

103.  pi.  99.  Trin.  1689.  Webber  v.  Smith. 

^■•^  9.  Leffee  of  a  church  leaje  grants  an  under-leafe }  he  brings  l 

iIq\  ^*''  againft  under-leffee  xofurrender  his  leafe^  to  enable  him  tori" 

netv^  offering  to  make  a  new  leafe  for  the  term  to  come,  and 

under  the  fame  renl  &c.  per  Cur.  There  being  no  covenant  in  the 

under-leafe  to  compel  a  furrender  for  renewal,  the  CouH  cannot 

compel  him,  and  difmifTed  the  bill.  2  Vern*  383.  pi.  350.  Mich. 

1700,  Colchefter  V.  Arnet. 

10.  Stat.  4  Geo,  2.  cap,  2S.f.  6.  In  cafe  any  leafe  fiall  he  fur* 
rendered  in  order  to  he  renewed^  and  a  new  leafe  executed  by  tht  chief 
landlordy  the  new  leafe  Jhall^  without  a  furrender  of  the  under-leafti^ 
be  as  valid^  as  if  all  the  under- leaf es  had  been  furrendcred\  and 
every  perfon  in  whom  any  ejidte  for  life^^  or  years^  fhall  be  vtflti  ij 
virtue  offuch  new  leafe^fball  be  entitled  to  the  rents  and  duties^  end 
have  like  remedy  for  recovery  thereof^  and  the  under -iejfee  s  finsllbdi 
and  enjoy  the  tenements^  as  if  the  original  leafes  had  been  kept  on 
foot  y  and  the  chief  landlord  fhall  have  the  fame  remedy^  by  diflrefs  if 
entry  ^  for  the  rents  and  duties  referved  by  fuch  new  leafe^  fo  far  as 
the  fame  exceed  not  the  rents  and  duties  referved  in  the  leafe  out  tf 
which  fuch  under-leafe  was  derived^  as  they  would  have  had  in  ceft 
fuch  former  leafe  had  been  continuedy  or  the  under-leafes  bad  been 
renewed  under  fuch  new  leafe. 

Seethe  ftat. 

«S1^'*  (B.  b.21)     Leafe  for  Years  «»y  ParoL 

and  the 
Aotes  there. 

I.    A   Promife  and  agreement  to  affign  a  term  is  within  the  a£l 
^^  as  well  as  intercfts  created  de  novo  out  of  an  cftale- 

Ventk  362.  Hill.  33  &  34  Car.  2.  B;  R.  Anon. 
A  leafe  for  2.  It  was  ruled  by  Holt  Ch.  J.  at  Lent  Affizes  at  Kingftoo 
to  com""  1699.  that  fuch  leafe  for  three  years  of  land,  as  will  be  good  wiih- 
mence  in  out  deed  within  the  29  Gun  2.  cap,  3.  mufl  be  for  three  years  t$hi 
futuro,  by  commuted  from  the  time  of  the  agreement^  and  not  for  three  yeais  to 
j^twarnnt-  ^c  computedyr^OT  any  day  after.  Ld.  Raym.  Rep.  736.  Rawlia* 
ci  by  the      v.  Turner. 

lUtuce  of 

frauds  %sA  perjuries ;  per  Holt  Ch.  J.  12  Mod.  6x9.  Hill.  ^  W.  3.  Anon. 

3 .  Leafe  habend^  de  anno  in  annum  l^ficubra  quamdiu  ambabiis parti* 

busplacuerit^tocommcnccfromlady-dayiyoj^TcndmngziiznTaai' 

rent,  payable  quarterly  \  the  leffee  entered  and  Sedfhe  ij^t^D*- 

cember  1 706,  and  the  rent  for  a  year  and  a  half^  ending  at  Chrift* 

mas  bcforci  was  arreari  for  which  the  Idlbr  entored  anddiftraiiie'^ 

to 
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lb  this  ihe  plaintifF  demurred.  Per  Cur.  the  third  year  is  not  in  the 

nature  of  a  £ftin£i  inter  eft ;  therefore  the  Idffor  may  diftrain  the  third 

year  for  the  rent  of  the  fecond,  and  fuch  executory  contradl  is 

not  void  by  the  ftatate  of  frauds,   becaufe  there  is  no  term  for 

above  two  years  fubHfting  «  the  fame  time,  and  there  can  be  119 

fraud  to  a  purchafor  j  for  the  utmoft.  intereft  that  can  be  to  bind  [  370    ] 

him  can  be  only  one  year.     Holt's  Rep.  417,  418.  pi.  9.  Hill. 

7  Ann.  Legg  v.  Strudwick. 

(C,  b)     Forfeiture. 
Of  what  Eftate  Forfeiture  may  be. 

[l.  T  ESSEE  for  llfe^  remainder  in  tail,  remainder  in  fee  to  the  ♦  And  re- 
'^  right  heirs  oflejfee^  and  he  makes  a  feoffment^  this  is  a  for-  main',  rin 
feiture  of  his  eftate  for  life.     42  E.  3.  18.  ♦  50  E.  3.  4.]  ^|?  "^^^^^l 

nation  to  hif 

iifinhericance.     Br.  Wafte,  pi.   56.    S.  C. S.  P.  by  Popham  Ch.  J.  Poph.  84.  ciica4i  E.  3. 

■  .  .Bmi  if  copjbold  for  life  furrenders  to  the  ufe  of  another  in  fee  it  is  no  forfeiture ;  for  it  pafTes 
ky  fttrrtndcrto  the  lord*  and  not  by  lirery.  4  Rep  23.  a.  pi.  4  Pafch.  35  Elix.  B.  R.  Bullock  ▼• 
Dibley. — ^oif  copy  holder  fuffers  a  recovery  as  tenant  in  fee.  Mod.  199.  pi.  31.  Pafch.  27  Car. 
t,  C.  B.  Bird  ▼.  Kirk. See  tit.  Copyhold. 

[2.  If  tenant  in  tail  after  fojjihility  alien  in  fee^  or  for  another's  *  Br.  Entrc 
Ijfe^  this  is  a  forfeiture,  becauie  he  has  in  efFeft  but  for  life.  *  39  Cong-  P^« 
E.  3.  16.  3  H.  6.  52.  X  10  H.  6.  I.  b.  1 45  E.  3.  25.  1 1  H.  4.  |°c!— 
15.  Littleton  7.  b.  §  29  Aflf.  64.  admitted  32  Aif.  9.  admitted  by  Br.  ForfcU 
iffuc.  43  Aff.  24.  adjudged  by  admittance.]  ture,  pi. 

s.  c 

1 1*.  60.  in  pi.  89.  cites  8.  C.  but  not  S.  P. \  Htzh.  Ayde,  67.  cites  S.  C. ^^'  fw- 

fdtundc  terrcs,  pi.  88.  cites  S.  C. Br.  Wafte,  pi.  43.  cites  S.  C— — Br.  Entr*  Conge- 

<Ue,  pU  12,  cites  S.  C.  Oc  S.  P.  but  contrary  of  the  iifue  of  tenant  in  tail, 
t  Fitih.  Affize,  292.  cites  S.  C. 

3«  Land  is  given  to  two^  and  to  the  heirs  ofone^  and  cefttty  que 
vie  aliens  in  fee^  the  other  may  enter  for  a  forfeiture,  and  that 
though  they  are  jointenants,  neverthelefs  it  appears  elfewhere 
that  he  (hall  not  have  an  a6iion  of  wafte  againft  him  who  has 
not  but  for  life ;  for  their  interefts  commenced  together.  Br. 
Entrc  Cong.  pi.  113.  cites  16.  Aff.  11. 

4.  If  ceftuy  que  ufe  in  tail  makes  a  feoffment  in  fee,  this  ftiall 
^ind  him  during  his  life  and  his  feoffees  by  the  ftat.  of  ufes  i  R. 
3-and  after  his  death  the  heir  or  feoffee  may  enter,  andfo  it  is  only 
a  grant  of  his  eftate ;  and  fo  if  ceftuy  que  ufe  for  life  makes  a  feoff- 
nunt  it  is  good  for  his  life,  and  is  no  forfeiture,  'for  a  ufe  cannot 
be  forfeited,  but  a  thing  in  poffeffion  or  feijin  only,  and  not  a  ufe. 
Br.  Feoffment  &c.  pi,  22.  cites  4  H.  7.  i8. 

5.  A  particular  eftate  of  any  thing  that  lies  in  grant  cannot  be  But  if  tc- 
forteited  by  any  grant  in  fee  by  deed,  as  if  tenant  for  life  or  years  ^*  y^^^7s  of* 
•fan  advowfoD,  rent,  common,  or  of  a  reverfion,  or  r^^ainder  lands,  the 

of 


37^  Cfiate* 

icverfion  or  of  land  by  deed,  grant  the  fame  in  fiee,  diis  is  no  forfeiture  of  thdf 
iSS^'^n  die  cft^^^s ;  for  that  nothing  pafles  thereby  but  that  which  UwfcUf 
King,  may  pafs.     Co.  Litt.  251.  b. 

makes  a 

feofiment  In  fee,  this  is  a  forfeiture,  and  yet  no  reveriion  or  remainder  is  devefted  ootoftlie]Cifl(| 
and  the  reafon  is,  becaufe  •(  the  foiemnity  of  the  feoffment  by  livery  tending  to  the  Klaj'i  diiicn* 
ft>a.     Co.  Litt.  251.  b. 

• 

6»  If  a  tenant  for  life  makes  a  leafefor  Ufe^  or  a  gift  in  tail,  ari 
feoffment  in  fee  upon  condition  and  enters  for  the  condition  hroke^  yetthc 
t   37'   3  forfeiture  remains  \  fo  it  is  of  tenant  in  tail  apres  poJftUiij^y  tenant 
iy  the  curtefy^  tenant  in  dower^  or  of  him  that  has  an  eJlaU  it  him 
and  his  heirSj  during  the  life  of  J.  S.  &c.  Andfo  of  tenant  for  jtan^ 
tenant  by  Jiatute  merchant^  uztiite  Jiaplcy  or  elegit,    Ca  LitL 
252.  a. 
And  fee  i{>id       /•  By  matter  infamy  a  particular  tenant  may  commit  a  foriei- 
to^pagc  67,  tu,.g^  as  well  as  by  matter  of  record  ;  by  matter  in  faft  he  cennti 
•f  cafes  cited  commit  a  forfeiture^  if  the  reverjion  he  not  thereby  pulled  out  ofhm 
•nt  of  the      in  the  reverjion^  as  if  lejfeefor  lO  years  makes  a  leafefor  I000jftfr% 
fcr^di'^*  ^  *^®  ^^^^  '^  "^  forfeiture,  for  by  that  the  reverfion  is  not  touched, 
"*•    but  if  he  in  by  matter  of  record  do  any  thing  which  foi^Dds  to  the 
difinheriting  of  him  in  the  reverfion,  although  in  truth  it  does  noc 
touch  the  inheritance,  yet  it  is  a  forfeiture';  Arg.  2  Lc.  6o.pl» 
89.  Pafch.  31  Eliz.    In  the  Exchequer,  in  Sir  William  Pel- 
ham's  Cafe  cites  39.  E.  3.  16. 

8.  A.  tenant  for  life^  the  remainder  to  B.  in  fee.  A.  mahs  0 Uok 

far  years  to  f.  o .  who  entered  afterwards  A»  granted  the  reverjisn 

to  fV.  R.  habendum  tenementa  pradiSla  from  Mich,  next  for  Hfi  tf 

A.  and  J.  S,  attorns.  IF.  R.  enters  and  makes  a  leafe  at  will  to 

J.  N.  >/.  levied  a  fine  come  ceo  &c,  B.  entered.  Refolvcd,  diat 

if  the  fine  had  been  levied  to  W.  R.  who  ^as  a  dif&ifor,  B. 

might  enter  for  tHe  forfeiture,  and  that  fo  he  might  upon  J.  N. 

the  tenant  at  will,  for  that  the  fine  levied  to  him  was  a  forfeituitt 

Mo.  423.  pi.  591.  Pafch,  37  Lliz  B.  B.  Buckler  v.  Hinrey. 

%  Jo.  6^  9.  Tenant  for  life^  remainder  for  life ;  a  fine  from  the  firn  to 

^.  C  the     ^^  fecond  is  a  forfeiture  of  both  their  eftates.  2  Lev.  202.  Trin. 

thou^t  the  29  Car.  2.  B.  R.  Smith  v.  AbelU 

acceptance 

of  the  fine  is  a  forfeiture  of  remainder,  but  adds  a  ^userCy  if  any  judgment  was  S^^^*^"^'!^ 

Rep.  434.  pi.  587.  S.  C.  Curia  adriiare  vult. 3  Keb.  687.  pU  14  S.  C.  adjonutur.— » 

933*  P^*  ^3'  ^-  ^'^  S-  ^>  admitted. 

Canh.  350.  10.  The  kin^s  tenant  at  will  may  forfeit,  for  it  may  bed* 

8  P  w  ^  ^'  ^^  ^^^  ^^^  ^^  determine  the  eftfcte  till  a  forfeiture ;  be  wiDfc* 

Holt  Ch.  J.  '     '"»  ^'*f'f  h  if^iuifition^  on  record,  whether  the  party  hath  ww 

that  the  , ,  v  vcd  hi'?  flf  or  no,  before  he  witt  dttermine  his  iniercft  which 

Mtv^a-  'f  J.  ^a  vjj;e«  -,  when  there  is  2  conviStion  on  record  it  is  a  fcr- 

•ilytake  ic   u  •-.  'hough  If  he  be  an  officer  for  life  there  mufthe  fcirc6- 

Boticeet  CK  - ;  .u.  .  ^olt  Ch.  I.  12  Mod.  70.  Trin,  7  W.  3.  in  Cafe  of  d» 

of  eft.t.  ,^7    -^  •  t-   "'  --       P- 

mi(bel..'i 

«ury  Vat  by  -rayono^aiil'tosi  d^^  t  h  tbe  miibehaTMur  it  feood  and  ittunnd*  , 
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See  tit.  Ba« 
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Feme  and 


(D.  b)     Eftate  for  Life  or  Years. 

\  remeana 

Forfeiture.    What  Perfon  may  commit  Forfeiture,  yua?"*  *" 

[Baron  and  Feme.] 

[l*  TF  haron  and  feme  tenants  for  life  make  feoffment^  this  is  a 
forfeiture  during  the  coverture.  45  E.  3.  21.  b.  18.  E.  3. 

S9-] 
[2.  So  it  fljall  be  a  forfeiture  during  the  coverture  where 

the  baron  is  feife'd  in  right  of  his  wife^  and  the  baron  and  feme 

make  a  feoffment, '^ 

[3.  So  if  baron  and  feme  tenants  for  life  are,  and  the  baron  Q  j^l  3 
^hne  makes  feoffment^  this  is  a  forfeiture  during  the  coverture. 
29  Aff.  43.  43  AfT.   17  adjudged,  45  adjudged.] 

[4.  But  in  thofe  cafes  it  fhall  not  be  any  forfeiture  againji  the 
feme  after  the  death  of  the  haron*  45  E.  3,  21.  b.  29  Aif.  43.  ad- 
judged, 43  Aff.  17.  8  Rep.  44.  b.  IVhlttingham' s  Qife.] 

[5.  But  if  haron  poffeffed  of  a  term  in  the  right  of  the  wife  t  ^  ■  V 
forfeits  the  *  tertn^  this  Jhall  bind  the  wife^  becaufe  he  might  dif-  •  Fol.  852. 
pofe  of  the  term  at  his  pleafure.  *  7  H.  6.  2.  b.  t  g  H.  6.  52.1       ^^ ''"^ 

^  '  ^  -*     ■'  ♦  Br.  For- 

feiture, pi. 
69.  cites  S.  C.  ic  S.  P.  for  it  is  only  a  chattel.     +  Br.  Forfeiture,  pi.  76.  cites  S,  C.  but  that  is 
vherethe  bironis  feifed  of  land  in  right  of  the  wife,  and  difcUims  in  avowry,  or  claims  fee  in  quit! 

jttrii  damac  and  dies,  the  land  fhall  be  loft  by  the  difclaimer  of  the  baron. Br.  Charge,  pi.  i. 

cites  $.  C.  $c  $.  P.  as  to  a  term. 

[6.  If  baron  and  feme,  Icffees^^r  life  in  right  ofthefeme^  accept 
n fine  come  ceo  liQ^  of  a  ftranger,  this  {hall  not  be  any  forfeiture 
againtt  the  feme  after  the  death  of  the  baron,  becaufe  me  was  not 
examined  upon  this  fine.     D.  3  &  4.  M.  148.  89.  [pi.  79.] 

7.  If  a  man  has  a  reverfim  in  right  of  his  wife^  and  aluns  it 
hj  fine^  and  the  tenant  atiof-ns^  and  the  baron  dies^  the  feme  may 
enter  for  the  forfeiture  by  reafon  of  the  attornment,  where  the 
feme  was  not  party  to  the  fine.  I>r.  Forfeiture  de  terres,  pi. 
117.  cites  4  E-  3.  36.  and  P'itz'i.  Aflize  166. 

8.  If  baron  alone  grants  the  reverfion  of  his  feme  ^  and  the  tenant 
ettornSy  and  the  baron  dies^  the  feme  may  enter ;  qusere  inde  ; 
for  fuch  gfant  is  no  difcontinuance;  and  therefore  it  fccms  that  ic 
is  no  forfeiture.     Br.   Forfeiture  dc  terres,  pi.  ico.  cites  27  £• 

9.  If  feme,  tenant  for  life,  takes  baron^  who  aliens  in  fee^  and  S.  P.  And 
he  in  the  reverfion  enters,  and  the  baron  dies,  tlic  feme  (hall  re-  ^^!*  ''^  P®* 
cover  the  land.  Br.  Baron  and  Feme,  pi.  86.  cices  29  AfT.  43.       i^  ^n  Vhe 

hands  of  the 
Ktn^,  and  by  cui  in  vita  if  it  be  ia  ihc  hand  of  him  in  reverfion.  Br.  forfeiture  de  tcrrts«  pi.  35, 
ciicvS.  C. 

Vol.  Xt  £e  xo.  Lands 
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10.  Lands  were  gircn  to  R.  and  J,  hisfeme^  and  to  the  heirs  tf 
K.  and  R.  and  J.  have  iffue  C.  and  C.  takes  to  baron  2>.  and  after 
J.  gives  the  land  toC  and  D.  her  baron  in  tail^  the  remainder  U 
the  heirs  of  D.  and  held  a  forfeiturcof  the  eftate  of  J.  by  the  bcft 
opinion^  and  that  the  feme  fhall  be  adjudged  in  her  beft  eftate  ia 
fee,  and  vet  fhe  died,  and  the  baron  furvived  her,  therefore  it  fccms 
no  forfeiture  by  reafon  that  the  baron  is  joint  with  her,  and  (hc 
cannot  make  claim  againft  her  baron  in  the  life  of  the  baroD. 
Br.  Forfeiture  de  terres,  pi.  22.  cites  39  E.  3.  29, 

11.  If  land  be  given  f^  A.  and  B.  and  C,  his  wife^  and  to  the 
heirs  of  the  body  ofB.  and  C.  and  after  the  donor  releafes  to  A,  and 
B.  and  C.  in  fee ;  in  fuch  cafe,  ifB,  dies  leaving  iffue^  and  A,  aKeia 
infee^  there  C.  may  enter.  Br.  Eiitre  Cong.  pi.  87.  cites  45 
Aff.  7. 

12.  If  the  baron  befeifd  injure  uxorisj  and  difclaims  in  avowry^ 
or  claims  fee  in  quid  juris  clamat  and  dies,  yet  the  land  {hall  be 
loft  by  difclaimer  of  the  baron  ;  per  Marten,  ad  quod  non  fuit 
refponfum.     Er.  Forfeiture  de  terre,  pi.  76.  cites  9  H.  6. 52. 

13.  Ufi^me  tenant  for  life  tnkes  baron^  and  are  wtpUaded^  and 
pray  aidofa  firanger^  and  the  baron  dies^  he  in  the  reveriton  can- 
not enter  \  for^his  is  the  a6t  of  the  baron.  Br.  Baron  and  Feme, 
pi.  86.  cites  15  E.  4.  29. 

14.  Termor  {ox  1000  years  makes  feoflFment,  and  letter  of  at* 
torney  to  make  livery  \  attorney  makes  livery,  the  Uff:ir  iang  fre^ 

t  373  1  fi"^  ^^  ^^^  land,  and  not  contradicting  it,  this  is  a  forfeiture. 
D.  362.  b.  20.  and  in  Marg.  cites  Pafch.  35  Eliz.  B.  R. 

15.  Baron  and  feme,  tenants  for  life,  make  a  leafe  for  years, 
belngyJ  out  ofpo(feffton  levy  a  fitie  come  ceo  &c.  it  is;  forfeiture* 
Mo.  424.  pi.  591.  Pafch.  37  Eliz.  C.  B.  Buckler  v.  Harvy. 

16.  'Tzndint  by  Jlatute  mjiy  forfeit  by  making  a  feoffment; 
per  Ventris  J.  2  Vent.  328.  cites  Mo.  603.  [pi.  833,  Trin.  41 
Eliz.  in  Cane.  Burgh's  Cafe.J 


(E.  b)     Leafe  for  Life  or  Years.     Forfeiture. 

By  Matter  of  Record. 

I.  TF  a  man  leafcs  at  will^  and  after  grants  a  rent-cbargi  in  fee 
^  to  another^  this  is  not  any  determination  of  the  will;  ad- 


c 


mitted.  11  H.  6.  28.  33.  But  quaere,  for  what  remedy  (hall  the 
grantee  have  for  the  rent,  for  he  {hall  not  diftrain  the  beafis  of 
the  Icflee  if  the  leafe  continues,  bticaufe  he  comes  paramount  to 
the  charge.] 

2.  a  tenant  for  life  be  ifnpleaded  by  writ  ofright^  zndj^smtk 

mifiy  he  in  reverfion  may  enter ;  per  Hales.;  quod' non  negator* 

Br.  Forfeiture  de  terres,  pi.  77.  cit^s  9  H.  5.  14. 

Mo.  an.  2.  Leffeefor  years  in  adion  of  debt  againft  him  for  rent  rt- 

i;iMVi       fcrved,  claimed  fa  by  bargain  andfaU  of  his  leflbrj  the  pUintiff 

traveded 


• 


tnrvcrfcd  the  bargain  and  fale,  yet  it  is  a  forfeiture  by  the  very  Cafe,  s.  c. 

claim  which  cannot  be  favcd  by  matter  fubfequent.    3  Lc.  169.  f^^f^f^* 

pi.  220.  Mich.  29  Eliz.  C.  B,  Dixfey  v.  Spenfer.  Godb. 

105.  pi. 

124.  Anon,  fe'cmt  to  be  S.  C.  and  by  Walmflcr  and  Fenner,  where  he  claims  in  fee  generally,  and 
itii  finnd  agaioft  him,  there  perhaps  he  (hall  forfeit  his  eftate  j  but  where  htfltrtvt  a  fpecUI  con" 
yfmevfbic6  refit  douhtfulin  UtUt  it  is  noreafon  that  his  eftate  thereby  ihould  be  forfeited,  though 
It  be  found  againft  him.  But  Rpdes  cited  6  R.  1.  Quid  juris  clamat  20,  where  the  tenant  claimed  by 
fpecisl  conveyance,  and  yet  it  was  a  forfeiture  ;  but  in  the«rineipal  cafe  he  and  Wmdham  agreed 
ciearljf  that  it  wis  no  forfeiture.— —-In  debt  ^ainft  leflee  nor  years  for  rent  the  defendant  claimed 
^e  in  the  land,  whereas  he  had  no  fee  $  refolved  to  be  a  forfeiture.  4  Le.  3.  pi.  i%^  Faich.  30 
£li(.  Brackhoiife'i  Cafe.  ^ 


(F»  b)     Eftate  for  Life  or  Years, 

Forfeiture* 
What  IhaU  be  Forfeiture  by  Matter  of  Record. 

1 1.  TF  Icflce  for  life  in  d  quid  juris  clamat  attorns  to  the  grant  by  But  not 

^  fine  of  one  w4io  had  nothing  in  the  revcrfion,  this  is  a  Y^^-^%  "  '* 
forfeiture,  for  he  by  this  acknowledges  the  reverfion  in  a  ftranger.  ojIbccTurn 

Vj  E,  3.  7y,]  per  Ander* 

fon.  Ow. 

147.  Holt  T.  Lifter. Cro.  fi.  757.  S.  C.  agreed  per  tot.  Cur. 2  And.  30.  in  pi.  j^.  S,  P, 

Fitzh.  Qiitd  juris  clamat,  f  1.  34.  cites  S.  C.-^— S.  C.  cited  by  Manwood  %  Le,  66. 

[2.  If  lefiee  for  life  be,  tht  reverfion  over  jointly  to  baron  and  f  374   1 
/««^  and  the  baron  alone  aliens  the  reverfion  by  fine^  and  the  v\ti\x. 
coDufce  brings  quid  juris  clamat^  and  the  lejfee  attorns  to  the  grant,  ^^,{"",* 
this  is  z  forfeiture  to  thefeme^  and  fhe  (haff  have  advantage  of  it  34."citea  * 
after  the  death  of  her  baron,  becaufe  the  leflee  by  the  attonJhient  2),  C 
Ins  acknowledged  the  reverfion  in  a  ftranger.     27  E.  3.  77.] 

[3"  If  tenant  for  life  of  an  advowfon  in  grojs  levies  a  fine  come  Jo*  3*9f 
(eo^c.  of  it,  this  is  a  forfeiture  thoogh  it  does  not  deveft  the  j^^'p^' 
Reverfion.     Trin.  13  Car.  B.  R.  betv/een  Spring  and  Sir  Jul  us  agreed  and 
Cg/ir,  Matter  of  the  Rolls,  adjudged  per  Cur.  without  doubt,  cited  15  E. 
and  would  not  fuffer  it  to  be  argued  in  a  writ  of  error  upon  a  |' ^^  W 
judgment  in  bank  in  a  quare  impedit.]  Avowry!  17^ 

or  117. 
31  E.  3.  Graatt  6.  [60]  and  Co.  Litt  251.  [b.] 

4»  Leffetfor  l^e  of  a  rent  grants  it  in  fee  by  Tifine  i  Walriiiley 
J.  cited  a  judgment  that  it  was  no  forfeiture,  and  Glanvil  vouched 
31  £*'3*  Grant  60.  to  the  contrary,  and  15  £.  4.  9.  by  Little- 
ton. If  iefiee  for  life  of  a  rent  grants  it  by  fine  in  fee,  it  is  a  for- 
feiture by  reafon  of  the  eftoppel,  otherwife  if  it  were  by  deed.  O  w. 
147-  Q'tes  I H.  7.  12. 

5.  Tenant  for  Iff e  of  another  bargained  and  fold  hh  hnds  to  A.  L«-  2^4* 
tf«/  bis  heirs  by  deed  Indented  and  inroilcd^  and  afterwards  levied  a  \ '  V\',^, 
fine  to  tOi  bargainee  Jur  conufance  come  ceo  &c.  rer  tot.  Cur.  this  is  a  held  to  be 

£  e  2  forfeiture 


^  I 


a  /«/r//ifr^  forfeiture  of  his  eftatc ;  for  when  the  bargainee,  being  now  tt^ 
7i^larz  '  ^^^^  ^^^  "^^  ^^  another,  accepts  fu<;h  fine  of  a  ftranger,  he  admits 
ftee  and  not  thc  fee  in  him  by  matter  of  record  ;  but  otherwije  it  is  ofajini 
by  thc  bar-  fur  reUofe.  4Le.  217.  pi.  350.  Trin.  19  Eliz.  B.  R.  Anon. 

at  the  time  of  the  fine  had  nothing  to  forfeit. 

6.'  \i2Ljiranger  brings  wa/le  againft  tenant  for  life,  and  he  fUaii 

hul  waft e  fait  5  or  if  tenant  for  life  prays  in  aid  efajlranger^  thcfe 

are  forfeitures ;  per  Anderfon.     Cro.  E.  4.51.  pi-  18.  Mich,  37 

&  38  Eliz.  C.  li.  in  Cafe  of  Buckler  v.  Harvey. 

Mo.  413.  7.  Tenant  for  life  makes  leafe  for  years,  and  after  grants  land 

^"^^  ^         to  another,  habend'  after  the  leafe  for  years  determined,  during 

450!  585.      the  life  of  leflbr ;  cm  enters  on  the  landy  oujls  lejfee  for  jears^  mi 

s.  C.  dijfeifes  the  tenant  oj  the  freehold  ^  after  which  leffbr  (or  life  levies  a 

fne  with  proclamation  of  this  l2Lnd  to  the  difleifor,  reverfioncr  ifl 

fee  may  enter  for  a  forfeiture.     2  And.  29.  pi-  19*  Mich.  a8  & 

19  Eliz.  Buckley  v.  Hardy. 


J.  S.  fuflfer-  g.  J,  kffie  fdr  life  bargains  and  fells  the  land  t9  J.  Si  ardbh 
monTeTol  ^^i''h  ^^d  after  hefuffers  a  common  recovery  to  the  life  of  the  hat' 
very  in  gainor^  and  the  qtteirion  was,  if  the  recovery  was  a  forfeitarc? 
vhich  A.  is  And  upon  argument  of  Manwood  Gent  and  Clark,  it  #as  ad- 
Ind'ti'e're-  i"^g^^  ^  forfeiture.  Mo.  271.  pi.  423:  Micb.  30  &  31  Elii. 
coverycte-    Page  V.  Griffith. 

cutedt  and 

all  this  was  before  thc  flatute  14.  Eliz.  and  adjudged  a  forfeiture.     2  le.  60  to  66.  Sir  Wm.  P«^ 

ham*s  Cafe. ^This  bargain  and  fale  was  by  deed  indented  and  inroUed*  and  Clerk  J.  keUi  thit 

when  tenant  forlrfe  bargains  and  fells  his  land  by  deed  inrolledi  although  no  fee  pafleth,  yet  it  is  a 
Ibrfeiture,  and  that  by  reafon  of  the  inrollment,  which  is  matter  of  recos^.  But  by  Manwood  Ch. 
"B.  as  to  what  my  brother  Clerk  hath  faid,  that  the  bargain  and  fale  in  this  cafe  is  not  any  fcrfcituRi 
but, when  the  bargain  and  fale  is  inrolled  then  it  is  a  forfeiture,  I  am  not  of  fnch  opinion;  for  si- 
though  that  the  inroUment  be  of  record,  yet  the  deed  is  not  of  record  ;  for  againft  a  deed  itinlltdl 
man  may  plead  infancy,  although  none  can  plead  non  eft  factum.  Alfo  he  held  that  althou^ 
by  the  bargain  and  fale,  and  the  mrollment  of  it,  the  bargainee  had  not  a  fee,  for  by  fuch^tiic 
leverfion  is  not  removed,  yet  by  thc  recovery  and  the  execution  of  it,  the  bai^ainee  haihglinrf* 
fee  out  of  the  leflTor ;  for  the  recovery  is  to  the  ufe  of  the  bargainee  aeaintl  whom  it  was  bad.  2  Le. 
^4,  45.  in  Sir  Wm.  Pelliam's  Caf«.— ^ — -^  Lc.  1I3.  pi.  251:  S:  C.  intotid^m  rcrbi*. 

t  Zli  3  9*  ^^ridnt  for  life^  remainder  for  life^\iQ  in  remainder  ftr  ift 
r-eciiing  that  he  had  the  ejlate  infee^  levied  a  fine  fur  cognizance  dc 
droit  come  ceo,  as  if  he  had  a  fee-fimple ;  the  conu(ee  brought  % 
quid  juris  clamat  againft  the  tenant  for  life,  who  not  appearing, 
he  was  adjudged  to  attorn  to  the  conufee  ;  all  the  Court  agrwd, 
that  by  this  attornment  thc  tenant  for  life  had  not  forfeited  his 
eftate,  becaufe  it  was  by  compulfton  of  the  Court ;  and  Walmflctr 
and  Kinfmill  held,  that  the  remainder  fi)r  life  had  not  forfeitw 
his  eftate  by  levying  the  fine,  becaufe  it  was  ho  difcontinuanccj 
fdr  nothing  paffed  but  what  he  might  lawfully  pafs  ;  but  the  Ql. 
J;  and  Glanvill  were  of  a  contrary  opinion  as  to  this  point,  fcr 
that  the  forfeiture  is  not  only  where  there  is  a  drfconiinttance, 
but  where  the  party  doth  any  aSi  in  a  Court  of  record  wberebj  Us 
xvill  may  appear  to  difinherit  him  in  reverfion*  Cro«  E.  757*  ['• 
25.  Pafch.  42  Eliz.  C.  B.  Holt  v.  Lyfter. 

Co.  Litti         10,  In  the  cafe  abofvc  it  was  much  difputcd  between  Wafcnfcr 

«ii.  b.  iOd 


and  GlanvUl,  \(lejfee  for  life  of  a  rent  grants  this  infu  by  finty  if  ^^^^  ^^*f 
this  be  a  forfeiture  j  and  Walmfley  vouched  ajudgment  that  it  *^''*p^^^ 
was  no  forfeiture  j  and  Glanvill  vouched  31  Ed.  3.  Grant.  63.  re.i  orcom- 
to  the  contrary  ;  and  15  E.  4.  9.  by  Littleton,  if  leflec  for  life  mon,oranv 
of  a  rent  grants  this  by  fine  in  fee,  it  is  a  forfeiture,  by  rcafon  of  ^h'jt^ics'JJf 
the  eftoppcl;  otherwife  if  it  were  by  deed.  Ow.  147.  P^fch^  t"n^>sa 
40  Eliz.  C.  B.  in  Cafe  of  Holt  v.  Lifter  cites  i  H.  7.  12.  forfriwrc; 

aod  m 
Maig.  cite^ 

fame  cilti  as  are  here  cited  by  Glanvill ;  and  fo  notes  a  diverfity  between  a  grant  by  fine  whi^  \\  ^ 

record,  and  a  grant  by  deed  in  pais. 

11.  There  is  a  difference  between  a  deputy  and  an  afjignee  \  fox  an 
affigncc  Q2n  forfeit  but  his  own  cftate,  but  a  deputyJOiall  forfeit 
theeftate  of  b»s  mafter;  and  therefore  if  a  ftewaWr  grants  hs9^ 
office  for  life  where  he  has  the  oflRce  in  fee,  the  grantee  (hall  for-i 
fcit  no  more  than  his  eftate  for  life ;  Arg.  4  Le,  244.  pi,  397^ 
Pafch.  8  Jac.  C.  B,  in  Cafe  of  E.  of  Rutland  v.  Spencer. 

12.  Comfnon  recovery  by  tenant  for  life  though  reverfed  is  a  for-p 
feiturej  per  tot.  Cur.  Sid.90.pl.  10.  Mich.  14  Car.  2.  Le- 
ftrange  v.  Temple. 

13.  Forfeiture  of  a  particular  ejiate  is  either  by  matter  in  pais 
orofreford'y  2,  forfeiture  in  pais  is  of  things  that  lie  in  livery  when 
a  greater  ejiate  pajfes  than  the  tenant  can  lawfully  make^  whereby 
the  rcverfxon  or  remainder  is  devefted.*  If  tenant  for  life  and  re- 
mainder-man for  life  join  in  a  feoffment,  both  their  eftates  are 
forfeited.  If  remainder-man  for  life  difleifes  tenant  for  life,  and 
makes  a  feoffment,  this  forfeits  the  right  of  his  remainder.  If 
King's  tenant  for  life  or  years  makes  a  feoffment,  the  folemnity 
of  the  livery,  tending  to  the  King's  dilherifop,  is  a  forfeiture^ 
though  the  King's  eftate  cannot  be  devefled ;  but  no  grant  by 
deed  can  forfeit  things  lying  in  grant.     Hawk.  Co.  Litt.  335. 

14.  Forfeiture  by  record  is  by  alienation,,  as  fine  and  recovery^ 
whether  itdevcfts  the  reverfionor  remainder,  as  in  cafe  of  things 
lying  in  livery,  or  devefts  them  not,  as  in  cafe  of  things  lying  in 
grant  j  but  a  deed  inrolUd  caufes  no  forfeiture,  becaufe  the  deed 
itfelf  which  makes  the  conveyance  is  merely  matter  in  pais^ 
though  it  be  afterwards  recorded.     Hawk.  Co.  Litt.  336. 

15.  2dly,  By  claim  either  exprefs^  as  when  tenant  for  life  claims, 
fee  in  Court  of  record^  or  leffeefor  years  brings  ajfife ;  or  implied^  as 
when  tenant  for  life  joins  the  mife  on  the  mere  rights  or  leffcc  for 
years  loics  in  a  praecipe,  and  brings  error  for  error  in  a  procefs  y 
for  a  writ  of  error  to  reverfe  a  recovery  of  a  freehold  lies  for  thq 
tenant  of  the  freehold  or^Iy,  and  therefore  it  js  a  forfeiture  for  leflee 

for  years  to  bring  it ;  fo  that  whtjre  leffee  for  years  is  fummoned  P  %jf^  \ 
and  lofes  by  default,  he  has  no  remedy  ;  but  if  he  were  fummoned 
and  did  appear,  he  might  have  pleaded  in  abatement,  that  no  te- 
nant of  a  freehold  was  named  in  the  writ;  if  he  were  not  fum- 
moned, I  fuppofe  that  he  might  hay^  an  action  grounded  on  thQ 
^ceipt.  Hawk.  Co.  Litt.  36. 
1^.  jdlv,  Bj  -affirming  the  reverjion  or  renu^indfr  to.  he  in  a 
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granger,  as  praying  in  aid  of,  or  attorning  to  the  grant  of,  % 
ftranger,  (but  the  tenant  {ball  not  forfeit  his  eftate  by  attornli^ 
in  pais)  or  by  confeifing  the  a£lion  in  a  cafu  provifo  brought  by 
a  ftranger,  or  by  pleading  covenoufly  to  the  difherilbn  of  him  in 
reverfion  or  remainder,  or  by  pleading  nul  waft  fair,  inanaSioa 
of  wafte  done  by  a  ftranger,  or  by  accepting  a  fine  of  a  ftrangerfur 
conufance  de  droit  come  ceo  que  il  ad  de  fon  done.  Hawk.  Co. 
Litt.  336. 

17.  Mviry  particular  tenant  may  forfeit y  whether  for  life  or 
years,  or  by  execution,  as  tenant  by  ftatute-merchanc  &c.  and 
tenant  in  tail  apres  5cc.  and  lefiee  to  him  and  his  heirs  for  life 
'  of  J.  S.  If  tenant  for  life  make  a  leafe  for  B.'s  life,  or  on  condi- 

tion, and  B.  dies,  or  the-  condition  b^  broken,  yet  the  forfeitine 
remains,  ii^awk.  Co.  Litt.  337. 
S.  C.  cited  18.  A  wilful  forfeiture  hyjuffering  a  recoveYy^  in  point  of  hw 
aVcrn.56,  ^y  tenant  for  life,  was  relieved  tn  equity  on  the  foot  of  an  agrti- 
mint  precedent  to  the  recovery  by  the  anceftor,  fince  dead,  to  make 
the  tenant  for  life  tenant  in  tail.  Chan.  Cafes  49.  Pafch.  16 
Car.  2.  Goodrick  v.  Brown.  — 

%  Lev.  j^.  j1^  tenant  for  lifoy  remainder  to  B.for  lifoy  remainder  t»  C 

*°*  Car*"*  '"  P^'  ^*  accepts  a  fine  fur  conufance  de  droit  come  ceo  &c. 
s.  c.  the  from  J,  and  o  ^ranger^  this  was  thought  by  the  Court  to  be 
Court  with-  a  forfeiture  of  both  their  eftates.  2  Jo.  65.  Hill.  28  Car.  2. 
ZXx^    B.  R.  Smith  V.  Abcll.       . 

it  a  forfei- 
ture of  both  their  eftates ;  of  the  one  by  the  gift»  and  of  the  other  bj  acceptance  of  foch  cftne.— - 
Vreem.  Rep.  434.pl.  5S7.  S.  C.  adjomatur. 

(F.  bt  %)  Forfeiture  by  one,  where  it  fliall  be  a  For- 
feiture by  another. 

J*  A  Gave  lands  in  tail  to  B.  upon  condition,  that  i/B.  tiraj 
f^*  of  his  heirs  alien^  or  difcontinue  &c.  the  land,  or  any 
part  of  it,  that  then  A.  do  re-enter.  B.  hath  ijpu  two  dm^hurs 
and  dies.  One  of  the  two  daughters  levies  a  fine  fur  condanocib 
droit  come  ceo  to  her  Jifteu  It  was  infifted,  that  conditions 
which  go  in  defeating  of  eftates  (hall  be  taken  Ihonly,  and  here 
both  the  fitters  are  one  heir,  and  therefore  the  difcontiouance  by 
the  one,  is  not  the  zSt  of  the  other.  But  per  Clench  J.  d* 
words  are,  (or  any  of  his  heirs)  therefore  it  is  a  forfeiture,  quo<l 
fuit  conceffum  per  lot.  Cur.  and  judgment  was  given  accod- 
jiigly.    Le.  292.  pi.  400.  Mich.  26  &  27  £Ii%»  B.  &•  Anon, 
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(G.  b)     Lcafes  for  Life  or  Years. 

What  (hall  be  faid  a  Forfeiture  of  a  Leafe. 

By  Matter  of  Record. 

[i.  TF  tenant  for  life  affirms  the  land  in  a  granger  in  a  Court  of  ^°'  ^^"• 

^  *  record^  it  is  a  forfeiture,  13  H.  4.  13.  b.]  ^^x.a.b.p. 

fa.  If  leflee  for  life  accepts  a  fine  fur  comfance  de  droit  come  ceo^  *•  P-  ^7 

which  he  has  ^c.  this  is  a  forfeiture  ;  for  he  has  acknowledged  JJ^^^;?* 

bjeftoppel  that  he  has  the  fee  from  him.    i  H.  7.  12,  b.  2  Rep.  pi.  17. 

56.   Buckler's  Cafe.     9  Rep.   lo6.    b.    Marg,    Badger's   Cafe.  *^''ch.  26 

beeD.3&4Ma.  148.89O  ^"p/C 

Caufe   he 
admits  the  rereriion  tQ  b«  in  a  ftrangcr.    Ycnt.  257.  258.  per  Cur.  Pafch.  a6  Car.  ».  B.  R.— — 
Co.  Litt,  252,  a.  S.  F. 

Ts*  ^ut  otherwife  it  is  if  he  accepts  a  fine  fur  conufans  de  droit  r  '^  \ 
tantum  ♦  with  releafe^  for  this  enures  for  benefit  of  the  reverfion,  *  ^^^'  ^53- 
and  is  no  eftoppel.     i  H.  7.  1 2.  b.]  ^JviilTfo^ 

lite  may  be 

copiifee  in  a  fine,  by  which  the  cognifor  does  confcfs  all  his  right  which  he  has  in  the  lands  to  be  the 

right  of  the  tenant  for  life*  and  releafe  and  quit  claim  to  him  and  his  heirs*  and  not  commit  any 

ibrfeitare,  for  thereby  hit  former  eftate  is  not  changed*  and  it  may  enure  to  him  in  rcvcrfion  or  rc- 

nuinder.     Weft's  Symb.  S.  15.  cites  i  H.  7.  fol.  5. Nor  is  it  any  eftoppd,  becaufc  it  is  n.>t 

(onufaocede  droit  come  ceo  que  ii  ad  &c.  and  it  may  enure  to  tenant  for  life,  and  after  to  him  in 

rererfion.    Br.  Fines,  pi.  84.  cites  i  H.  7.  11.  and  22. 

'''A  fine  Cur  releafe  is  no  forfeiture ;  per  Curiam.  4  Le.  21 /•  p).  350.  Trin.    19  £Iiz.  B.  R. 
Aaoa, 

[4.  If  tenant  for  life  has  aid  granted  ofhi/n  in  reverfion^  and  Aid-praver 
7*  5.  comes  without  procefs^  and  fays  that  he  is  the  fame  p erf  n  of  ^^^  rtran^er 
whom  aid  is  prayed^  and  is  ready  to  join,  to  whom  the  IrJ/ee  faySy  {^*^  °jj;^*'" 
that  he  is  notihefajne  perfony  upon  which  he  is  adjudged  to'anfwer  caufc  there- 
alone,  this  is  a  forfeiture  if  be  be  the  fame  perfon  who  has  the  ^y  ^^  ^c- 
rcvcrfion,  becaufe  he  by  this  plea  fuppofes  this  revcrfion  in  ano-  thc^icverffoi 
ther.     21  E.  3.  14.]  to  be  in  a 

ftrangcr  ; 

Arg.  Le.'62.  cites 39  E.  3.  16. 2  Rep.  55.  b.  ad  finem,  S.  P. Cro.  E.  578  pi.  2  c.  S.  P. 

ky  Anderion  and  Glanvill. Co.  Litt.  254.  a.  in  principle,  S.  P. Cro.  £.  451.  S.  P.  iupl. 

18.— Br.  Forfeiture  &c.  pi.  87.  cites  24  H.  8.  that  he  in  reverfion  may  enter. 


on 


[5.  In  quid  juris  clamat,  if  leffee  for  life  or  years  claims  fee  y  •bt.  quid 
this  is  a  forfeiture.     *  11  H.  4.  57.  b.  2  Rep.  68.  b.  Tooker*s  juris  da- 

(i/i.  30E.3.29.3  -;;^;-- 

So 

tt  is  if  leflee  for  years  claims  eftate  for  life.  D.  209.  pi.  2 1,  Matg. — By  leflce*«  for  life  claiming  tee, 
be  has  loft  the  land  by  eftoppel,  and  yet  nojudgment  (hall  be  given  that  the  plaintiff  recover  the  land  ; 
for  no  land  was  in  demand,  nor  fhould  he  have  judgment  of  attornment,  and  yet  the  plain  iff  may 
eater;  per  Prifot,  ^uod  noo  negatur.  Br.  Eftoppel,  pi,  iii.  cites  34  H.  6,  zb,  29.  34.  ^ 
«  And.  30.  S.  ?, 

E  e  4  [6.  5# 
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So  it  is  a  ^6.  So  It  fhall  be,  though  he  has  colour  to  claim  by  votdcen^ 

if'by  avoid    ^'''^"  ^^  ^^^^  /^^-    *  6  R.  2.  Plefington  Quid  juris  clamat  20, 

coiiditionhe   adjudged.    I9  H.  6,  62.] 

aUims  an 

cftatc  for  life.     D.  aog.  i  i,  cites  Plcfington*s  Cafe.  •       •  Fitxh.  Quid  juris  cl»mat  20.  cites  S.C. 

C^-o    -I    S.  C.  cited  Gouldfb.  41.— — S.C.  cited  Godb.  105.  in  pi.  124.  per  Rhodes], 
«^/®    -J   S.C.  cited  2  And.  30. 

Br.  Quid  f  7.  In  quid  juris  clamat  brought  againft  one  as  tenant  for  life 

«!!l' *^\*\    of  10 1.   rent,  if  defendant  fpysit  is  but  40  J.  rent,  if  this  be 

mat,  pi.    7.     -.  J  •     n   1  •  .      .      -^   '  re-  •    i-  1 

cites  S.  C.  found  againft  him,  vet  it  is  not  any  forfeiture.  46  L.  3.  27. J 
[8.  In  quid  juris  clamat,  if  the  defendant  pleads  a  fpccial  mat- 
ter of  attainder  and  forfeiture  of  him  from  whom  the  plaintiff  claims^ 
and  a  grant  over  by  the  Kingy  and  plaintiff  (hews  a  fpccial  revcr- 
fal  of  the  attainder,  upon  which  the  parties  demur,  and  thi'>  is 
adjudged  againft  the  defendant,  yet  this  is  not  any  forfeiture. 
29  E.  3.  25.] 

[9.  In  quid  juris  clamat,  if  the  defendant  be  ^rr5«/^i^  tf^ir^* 
*  ed  to  attorn  to  a  ftranger  who  has  nothing  in  the  reverfion,  aiu) 
he  does  it  accordingly,  this  is  not  a  forfeiture,  becaufe  it  is  the 
aff  of  the  Court.     29.  E.  3.  25,   b.] 

[10.  If  tenant  for  life  attorns  to  a  grant  by  fine  of  a  reverfim  in 

mortmain.     17  E.  3.  7.] 

Co.  Litt.  ["i  J.  l(  ^fi ranger  who  nothing  has  in  the  reverfion  hrinp  m 

^Cro.  E      ^^^on  ofwafle  againft  the  leflee  if  he  pleads  in  bar  No  wajie  dsne^ 

4;; I.  in  pL  this  is  a  forfeiture,  becavife  by  this  be  affirms  the  reverfion  ia 

in  pi.  25.  per  AnderfonandGlanvill.  S.  P, 

If  praecipe        [12.  If  a  man  brings  pracipe  in  capite  again/}  leffee  for  tfe^ 

b"°bro"^h**  ^      ^""  ^^  r/wtf/W^r  in  toil  as  jointcnants  by  the  affent  andcwin 

againft  tc-  of  the  Uffee  with  the  demandant,  and  they  procure  another  toan- 

nant  for  fyver  for  him  ia  remainder  as  jointenant,and  after  the  mife  joined 

bcT'c'"^  they  male  default^   by  which  judgment  final  is  given  againft 

thcienan-  them  ;  if  he  in  remainder  reverfes  the  judgment  by  writof  dif- 

cy  and  ceit  he  (hall  have  the  land  j  for  the  leilee  has  forfeited  his  efiate« 

SU-:  i7E.3.6o.b.] 

cHate.    2 

And.  30.  in  pi.  19.  cites  29  E.  t^.  AC  47.  and  21  E.  3.  f.  S.  P.  in  anoUoftbc  cepoiter* 

3  Rep.  4)  b.  and  cites  5  AiT.  3.  14  E.  3.  Refceit  135.  22  K^.  3 1.  and  9  H.  5.  14. 

Por  it  is  a  [13.  \f  2.  Jl ranger  brings  a  writ  of  entry  againfl  leffee  for  lift^ 
leffee's'cf!'  f"PPofing  that  he  holds  of  his  leafe,  and  the  leffee  confefffs  tit 
tile  to  ad-  action  by  which  the  ftranger  recovers,  this  is  a  forfeiture  to  the 
mit  the  re-  leflbr.     5  Aff.  3.  adjudged.] 

verfion  in  a 

ftranger  by  matter  of  record.     Br.  Entre  Cong.  pi.  49^  cites  S.  C— Br.   Forfeitures  de  tenes, 

pi.  29.  cites  S.  C.  Fitih.  Entre  Conpeablc,  pi.  42.  cites  S.  C. I.c.  6'.  pi.  S9.  cit» 

S.  C.  adjudg:ed.   For  hit  admitting  the  reverfion  in  a  ftranger  is  an  alienation  to  the  difinbeniancc of 
ihclciror. S.  C.  cited  1  Rep.  15.  b. 

[T4.  In  a  real  a6lion  againfl  leffee  for  life,  if  he  lofes  hy  mfplc^* 
ier  this  is  not  any  forfeiture,  ib  E.  3.^8.  b.l 

[15.  But, 


[15.  But  if  plaintiff  recover  by  render  of  the  mfee  It  is  a  for- 
ipiture.     18  £.  3.  38.  b.] 

[16.  So  if  he  recovers  by  nient  dedire  of  the  leflee.  18  E.  3. 
28.  b.] 

[17.  So  if  he  recovers  by  default  of  the  leffee.     18  £•  3.  »  J^«p-  »St 

•o  L  T  b.  in  Sir 

*         -•  Win.  Pel- 

[18.  So\{  he  recovers  by  mifpleader  of  the  leflee  if  he  pleads  it  ham's  Cafe. 
faintly.     Contra.  i8  E.  3.  28.  b.]  S.C.  ctcd 

[19.  /fi  if  he  pleads  to  the  inque^  faintly  in  a  fcire  facias^  and  *  ^«  ^'* 
lofcs  where  he  might  have  barred  the  demandant  by  a  plea  of  ffient 
pn^rizey  this  is  forfeiture.  2^  £.  3.  2.  b.  Curiii.j 

,  20.  In  quid  juris  clamat  the  tenant faid^  that  the  conufor  had  no^  T   379  1 
thing  at  the  time  of  the  conufancey  uniejs  in  right  of  A^  his  wife  net  ^  <*<>»^  «** 
named^  and  a  good  plea ;  for  if  the  tenant  attorns  to  this  grant,  '^'J^VanV 
ancl'the  baron  dies,  the  feme  may  enter  for  the  forfeiture ;  for  he  uhere  of 
ought  not  to  attorn  upon  other  grant,  and  now  the  feme  is  the  that  year  ^ 
inheritor  of  the  revcrfion.     Br.  quid  juris  clamat.  pi.  24.  cites  y^j^' J^  ** 
77  £.  3.  and  in  the  addition  of  quid  juris  clamat  in  F.  N.  B. 

21.  Jn-quid  juris  clamat  againjl  baron  and  feme  who  demanded 
the  view  of  the  land  and  were  oufled^  by  which  they  faid,  that  at 
the  time  of  the  fine  levied  they  werefeifed  in  fee  ^  and  this  is  no  plea 
without  anfwering  if  they  held  for  life  or  not  \  for  this  is  only 
argument,  by  which  hefaid^  abjque  hoc  that  they  held  for  term  of 
Ufetheday  of  the  note  levied^  and  a  good  plea.  Per  tot.  Cur.  quod 
nota,  without  Jhewing  how  they  are  feifed in  fee^  and  per  Littleton, 
if  it  be  found  that  they  had  only  for  term  of  life  they  (hall  lofc  the 
land,  becaufe  they  claimed  fee.  Br.  quid  juris  clamat,  pi.  15. 
cites  15  E.  4.  28. 

22.  A*  was  tenant  for  life,  the  remainder  to  B.  for  life^  the  rr- 
mainder  to  C.  in  fee.  B.  being  in  poffeffvon  levied  a  fine  fur  conu^ 
Jance  de  droit  come  ceo  ^c.  to  ajiranger.  A.  died.  The  whole  Court 
agnced,  that  the  remainder  in  fee  is  not  touched  by  that  fine,  but 
B;  having  done  as  much,  he  could  for  difpofing  of  the  fee-(imple 
byth^  fine,  the  fame  amounts  to  a  forfeiture.  Le.  40.  pi.  51. 
Mich.  28  &  29  £liz.  C.  B.  Braybrook's  Cafe. 

23.  If  leffee  for  years  lofes  in  a  pracipe^  and  will  bring  a  writ  of 
error  for  error  in  procefs,  this  is  a  forfeiture.     Co.  Litt.  251.  b. 

24.  If  2i  recovery  be  had  by  agreement  and  covin  between  the  de^^  '  '^^P-  '$• 
mandant  and  tenant  for  life^  it  is  a  forfeiture  of  the  eftate  for  life,  and  5  p  *^'  ^ 
he  in  the  reverfion  or  remainder  may  ente  r  for  the  forfeiture. 

Co.  Litt.  362.  a. 

25.  So  it  is  if  the  tenant  for  life  fuffers  a  common  recovery  at  this 
day,  it  is  a  forfeiture  of  his  eftate,  for  a  common  recovery  is  a 
common  conveyance  or  aflurance  whereof  the  law  takes  know* 
iedge.  Co.  Litt.  362.  a. 
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./ — ''— >  (H,  b)    Leafes  for  Life  or  Yeaw* 

Fol.  854.  ^  ^ 

What  Ad  or  Thing  be  a  Forfeiture. 

•  Fiuh.  [l.  ir  lejfee  for  life  aliens  in  feeithz  forfeiture.  *  40  E.  3,5. 
jffue,  pi.  -■•  a  H  A  20  b  1 

I42.citef  2n.4.  20.  D.J 

s.  c. 

Co.  Litt.  25 T.  a.  b.  fays  this  muft  be  undeiftood  of  a  feaffiaiitnt»  fine»  or  recoverf^  by  codcaL 

Fitih.lfluc,      [2,  So  if  he  aliens /ir  fir  life  of  another  it  is  a  forfeiture.  40  !• 

J42.  cites      ^     -  1  "^      • 

s.  c. 3-  5-J 

Co.  Litt  252.  t.  S.  P, 

A,  tenant         [3.  If  IclTe  for  life  of  a  rent  grants  if  in  fee  it  is  no  forfeiture^ 

^icned'tD      ^^^  °"  >'  ^^^  ^^^^^  P**''^-      +^  ^-  3*  ^  J-  ^-3 

B.  habcnd' 

to  B.  Se  hzredibus  fnis  for  the  life  of  A.  this  is  no  forfeiture ;  for  it  is  all  but  one  fimitatioa.    Br. 

Torfciturc   &c.  pi.  87.  cites  24  H.  8. S.  P.    but  contrary  if  it  be  by  Cnt ;  per  LittleioB. 

Br.  Forfeiture  dc  terres&c.  pi.  18.  cites  15  E.  4.  9. '  Co.  Litt.  lu.  b.  S.  P.  and (b  there  iia 

dJTerfity  between  a  j.rant  by  firte,  which  is  matter  of  record,  and  grant  by  deed,  which  is  a  maittroi 
^is,  and  alfo  between  a  matter  of  record,  as  a  fine  Sec.  and  a  deed  recorded  as  a  deed  ittroikd ;  for 
that  works  no  forfeiture,  becaufe  the  deed  is  the  original, 

r   38^  3       14;  So  ifreverjionerffir  life  of  land  grants  it  in  fee  it  is  no 

forfeiture;  Littleton  137.  48  E.  3.  23,  b.J 
S.  P.  agreed       [5.  If  UJfee  for  life  of  advowfon  aliens  in  fee  it  is  no  forfeiture^ 
bSt?f"hc*°'  '^^c*"'^  ^^^s  thing  lies  only  in  grant,  and  the  eftate  determines  by 
leries  a       death  of  the  Jeflee.     17  £•  3.  19.  b.  admitted.     Contra.  43  £• 

fine  of  it        3,  25.  b.  18  E.  3.  16.3 

it  is  a  for- 
ieiture.    Jo.  391. 

[6.  If  lefliee  for  life  of  a  manor  to  which  an  advowfon  is  apfe^ 
Jant  aliens  an  acre  with  the  advowfon  in  fee^  this  is  a  forfeiture 
of  the  advowfon  ;  for  the  leiTor  may  prefent  to  it  after  entry  into 
the  acre  if  not  before.  18  £.  3.  44.  admitted  by  iflfiieO 

[7.  Stf  if  he  had  aliened  aUthe  manor  with  the  advowfon  the  let 
for  might  enter  for  a  forfeiture,  and  Ihould  have  the  advowioD. 
19  H.  6.  33.  b.] 

[8.  If  lejfor  diffeifes  his  leffee  for  life^  and  leafes  to  another  f^r 
life^  who  leafes  to  thefirfi  leffee  for  life^  this  is  not  any  forfeiture, 
for  nothing  pafles  by  this  Icafe  ;  for  the  firft  leffee  is  remitted^  and 
fo  the  livery  void,  and  fo  the  fecond  leffee  has  a  reverfion  for  life* 

18  E.  3. 48.  admitted.] 
2  Le.  61.  g.  If  tenant  for  life  pleads  in  tHe  right  without  praying  aidofbim 

s  c.  diat  '"  reverjion  or  remainder,  he  in  reverfion  or  remainder  may  enter, 
be  in  re-  for  it  is  a  forfeiture  ;  per  Seton.  Br.  Forfeiture  de  terrcs,  pi. 
I. ui.ndcr       20.  cites  24  E.  3.  68. 

may  enter, 

but  that  after  execution  he  is  put  to  his  a^ion^  Br,   Entii  Cong,  pit  26.  S.  P.  per  HalL 

citci^H.  5.  15. 

ja  If 
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10.  If  tenant  for  life  attorns  in  quodjt^ris  clamat  upon  other  grant 
than  of  him  in  the  reverjion  ^  this  is  a  forfeiture  of  his  eftate,  and 
he  in  the  reverfion  may  enter.  Br.  Forfeiture  de  terres,  pi. 
100.  cites  ay  E.  3.  77. 

11.  \{  tenant  pur  auter  vie  of  land  devifable  be,  and  he  devifes 
the  land  in  fee  by  his  teftament  and  dies,  this  is  no  forfeiture  nor 
difcontinuance  ;  quod  nota ;  for  there  is  no  livery  offeifml  Br. 
Forfeiture  deterres,  pi.  90*  cites  33  £.  3.  and  Fitzii.  DeviTe  21. 

12.  If  tenant  in  tail  after  pojfthility  of  iffue  pleads  any  thing  eon--  ^^  ^^' 
trary  to  the  rightj  he  in  remainder  or  reverfion  may  enter.  Br,  res.  pi.  itl 
Entre  Cong.  pi.  4c.  cites  39  £.  3.  16.  cites  s.  C 

13.  If  two  zvtfeifedto  them  and  to  the  heirs  of  the  oney  and  they 
Uajefor  life  to  ajlranger^  this.is  no  difcontinuance  nor  forfeiture, 
|ior  new  fee  gained,  becaufe  he  who  had  the  fee  joined  in  mak- 
ing the  leaie.  Br.  Forfeiture  de  terres,  pi.  95,  cites  2  H.  5.  7. 
;uk1  Fitzh.  Wafte  54. 

14.  In  quid  juris  clamat  againfl:  tenant  for  lifsy  if  he  claims  fee^ 
which  is  found  againft  him,  this  is  a  forfeiture  of  his  eftate,  and 
the  demandant  may  enter,  and  yet  no  land  was  in  demand  by  this 
^ion,  but  only  attornment.  So  upon  dijclaimer  in  praecipe  quod 
reddaty  the  demandant  may  enter.  Br.  Forfeiture  de  terres,  pL 
92.  cites  36  H.  6.  29. 

15.  If  a  pracipe  quod  reddat  be  brought  againft  the  baton  and 
feme^  feifed  in  right  of  the  feme  for  life  of  the  feme^  and  the  baron 
and  feme  pray  aidofafiranger^  and  ne  enters  into  the  aid,  and  after 
the  baron  dies  the  lefTor  cannot  enter  for  the  forfeiture  by  the  aid 
prayer,  for  it  was  the  hGt  of  the  baron,  which  (ball  not  prejudice 
the  feme-covert.  Br.  Forfeiture  de  terres,  pi.  19.  cites  15  E.  4. 
29,  per  Chocke  Jufiice. 

16.  If  s^mznfeifed  of  rent  in  fee  grants  it  over  for  l^e^  znd  Ac  Z.  3^1  J 
tenant  attorns,  sma  the  grantee  grants  it  §ver  infee^  and  the  tenant 

attorns^  this  is  no  forfeiture,  for  of  this  livery  doth  not  lie  i  con« 
trary  of  land.     Br.  Forfeiture  de  Terre,  pi.  96. 

17.  If  a  man  were  enfeoffed  of  two  acresy  of  one  in  fee  and  the 
other  for  life^  and  doth  not  ihew  in  which  acre  he  (hall  have  fee 
&c.  and  ^t  feoffee  doth  enfeoff  a  Jtr anger  of  one  of  them  by  metes 
0nd  bounds^  this  is  no  forfeiture  ;  caufa  patet.     Perk.  S.  77. 

18.  If  tenant  for  lifefuffers  a  recoveryjhe  in  reverfion  cannot  S.  C  dted 
enter,  but  is  put  to  his  writ  of  entry  ad  terminutn  qui  prateriity  and  *         '' 
fhall  falfify  the  recovery  in  this,  if  he  hath  caufe,  for  if  he  would 

have  this  fure  the  tenant  for  life  ought  to  pray  in  aid  of  him  in  re- 
verfion, and  if  he  joins  in  aid,  and  both  vouch  over,  then  well  upon 
the  recovery  had  &c.  as  between  Corbett  and  Clifford  in 
the  county  of  Bucks  anno  praedifto.  Br.  Entre  Cong.  pi.  115. 
cites  24  H.  8.  '       # 

19.  But  if  tenant  for  life  prays  aid  of  a  fir  anger y  this  is  a  for*  Br.  Porfci- 
fciture,  and  he  in  rcver&on  may  enter.    Br.  Entre  Cone.  pi.  ^'^  **' . 

?  TT    o  or      terrei,pl. 

115.  Cites  24  H.  8.  ,  87.  citw 

s.  c. 

Co.  ikt  251.  au  S«  P.^*-«NeYcrtheIefsif  teaaat  for  life  Touches  a  ftrau^er,  thii  it  oo  caufe  of 

entry 
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entry  by  hjm  in  reverfion,  for  it  may  be  that  he  hath  warranty  of  the  ftrangcr.  Br.  Entre  Coaji 
pi.  115.  cites  5  £.  4«  2. 

4  Lc.  5.  pi.  20.  A  leafe  was  malde  upon  condition  that  hejball  not  ajfign  Us 
fcut  ftatcs  it  ''^'"  during  his  life  without  the  ajfent  of  his  lejfor  j  he  aevifed  it 
that  the  without  affent  and  died  ;  Brook  and  Hales  Mafter  of  the  RoDs 
tendition  held  that  it  is  a  forfeiture,  for  when  the  devifee  is  in  he  {hall  be 
vrziftotto     ^^jj  j^  y     ^l^g  devifor  :  contrary  of  affienment  in  law*  as  if  one 

tytini  if  over  ,      ,  .        '  rr^i      iir  1  /• 

iy  luitl  or  had  it  as  executor,  I  he  book  lays  qusre,  becaute  no  more  was 
ciber^i/e,  fajd.  Dy.  45,  b.  pi.  3.  Mich.  31  H.  8.  in  the  Court  of  Aujf- 
l^/ed^tJ^''    mentations.  Parry  v,  Herbert. 

Jkme  to  hit  * 

ixuufirs,  fvho  acetpttd  it  only  as  exectttorty  and  not  as  derifees ;  held  that  the  cofldttioB  wm 
brdke,  becaufe  he  had  done  as  much  as  in  him  lay  to  have  it  gr&n.ed  over;  and  mentions  it  as  ad- 
judged Hill.  19  Eliz. 3  I<e.  67.  pi.  loo.  in  C.  K.  S.  C.  in  totidem  verbis,  but  adds.  See  )l 

H.  8.  45.  »  Leflee  for  years  on  condition  not  to  allign  dcvifcd  his  term  to  his  fon  and  his  vife^ 
and  made  them  executors.  It  was  faid  that  had  they  not  been  executors  the  conditioQ  had  bee^ 
^broke.     D.  4^.  in  Marg.  pi.  3.  cites  24  EUz.  Barton  v.  Honon.  Ibid.  Marg.  cites  19&2Q 

£liz.  B.  R.  Knight's  Cafe,  as  was  ruled  that  the  devife  was  a  breach  of  the  condition. 

£1.  Tenant  for  life  bargained  and  fold  his  lands  to  jf,  and  bis 
heirs y  and  afterwards  levied  a  fine  to  A.  this  is  forfeiture  com- 
mitted by  A  and  not  by  tenant  for  life,  who  at  the  time  had 
nothing  to  forfeit.     Le.  264.  pi.  354.  19  Eliz.  C.  B.  Anon. 
Py .  3  62 .  b,       22.  A  tehnor  for  1 600  years  made  a  deed  of  feoffment  by  dedi  cm* 
Marg.pl.      cefji^  feoffavi^  and  a  letter  of  attorney  to  make  livery,  and  after 

20.  cites  1  .'      .     -^     •''■    1   j«  t  r  -r  \''    1  /r      1    '  r  ^  r       1       'i 

Pifch.   75^  the  attorney  delivered Jetjtn^  the  lejjor  being  prejent  ufon  the  land  not 

EH».  B.  R.  contradiSfing,     Quaere  if  the  land  paOes  by  the  feoffment,  fo  that 

that  this  thelcffor  may  enter  for  a  forfeiture,  or  that  the  term  paflesfirft 

queftionbe-  by  words  dedi  &  conceflfi  terram,  or  before  livery  &c.  as  Wray 
^wecnRiAD  thought  prima  facie  ;  but  Dyer  e  contra  ;  but  by* both  the  livery 

V.  Er-  jjy  attorney  is  good  enough,  and  the  prefence  of  theleffor  upon 

iid^'ad-    *  the  land  is  no  impediment  to  the  feoffment.     D.  362.  b.  pi.  20. 

judged ac-  Pafch.  20  Eliz.  Anon. 

cordingly,  ^  I 

▼ii.  that  the  IctTce  for  years  may  make  feoffment  notwithflanding  the  prefence  of  ^he  leflbr*  and  tba 
this  is  a  fi  rfc  itur^"  of  his  le.ife,  for  the  lelfce  hath  the  poiTcifion  and  may  difpofe  of  it«  but  the  ItSvc 
may  enter  for  a  forfeiture. 

23.  If  the  defendant  in  an  adllon  of  trefpafe  prays  aid  ef  a. 

firanger  it  is  a  forfeiture,  and  if  it  be  counterpleaded  yet  it  is  a  for- 

feiture  }  per  Anderfon  Ch.  J.     Gouldfb.  41.  in  pi.  18.  Mich. 

29  Eliz.  in  Dickfey's  Cafe. 

r  282   1       24.  In  writ  ofwajie  the  tenant  claimed  fee y  and  it  was  found 

againft  him  that  he  had  only  an  efiate  for  tife^  and  yet  it  was  no 

forfeiture.     Godb.    105.  pi.   124.  Rhodes  J.   cited  33  E.  3. 

Judgment  255.  and  Rhodes  (aid  that  the  tenant  Jball  not forfeit\i\% 

cftate  in  anyaftion  by  claiming  of  the  fee-ftrnpUy  but  in  a  quid  juris 

clamat.     Walmfley  and  Fenner  faid,  that  where  he  claims  in  kt 

generally,  and  it  is  found  againft  him,  there  perhaps  he  (ball  for* 

feit  his  eftate ;  but  where  he  Jhews  afpecial  conveyance  which  reJIs 

doubtful  in  law^  it  is  no  reafon  that  his  eftate  (hould  be  thereby 

forfeited,  though  it  be  found  againft  him  ^  but  Rhodes  cites' 

1  6H,  2. 


fc  R.  2,  Quid  juris  clamat  20,  where  the  tenant  clatnred  by    ^  ' 
Q)ecial  conveyance,  and  yet  it  was  a  forfeiture.     Godb.    105. 
pL  124.  Mich.  28&  29Eliz.  C.  B. 

,  26.  Tenant  for  life  by  the  firft  limitation  of  the  ufe  on  a  feoff- 
ment with  power  referved  to  make  Uafes  for  three  lives  makes 
a  leafe  for  three  lives  hy  livery^  it  is  a  forfeiture ;  Arg.  faid  it  was  fo 
heid.  Mo.  514.  in  pi.  687.  Mich.  37  &  38  £liz.  in  Cane. 
Lord  Buckhurft's  Cafe- 

27.  \f  tenant  for  life  or  years  of  land^  the  revcrfion  or  remain- 
ifr  being  in  the  King^  makes  a  feoffment  in  fee^  this  is  a  forfeitare^ 
yet  no  revcrfion  or  remainder  is  devefted  out  of  the  King,  and 
the  reafon  is  in  refpefi  of  the  folemnity  of  the  feoffment  by  li-. 
very  tending  to  the  King's  diiherifon.     Co.  Lilt.  251.  b. 

28.  Truji  of  a  f^rwi  limited  to  A.  for  life,  and  after  to  his  elded 
ifliie  male  ;  3,  feoffment  by  A.  wili  not  deftroy  this  executory  de- 
vife,  and  he  in  the  reverfion  (hall  not  have  the  term  as  forfeited- 
Pollex.  26.   I  May,  14  Car.  i.  Cotton  v.  Heath. 

29.  Lejfeefor  gi)  years  levies  a  fine  ;  this  is  a  forfeiture.  2  Lev.  Rayna-a?^ 
52.  Trin.  24  Car.  2.  B.  R.  admitted  in  the  Cafe  of  VVhaley  v.  T^Jfj^'^/' 
Tankard.  s*p.^mit. 

ttd.  Vent.  241.  S.  C-accordiojlj. 

30.  Leflee  for  2 1  years  makes  a  leafe  for  a  hnger  term^  viz. 
for  30  years  ;  this  was  admitted  to  be  no  forfeiture,  becaufe  it  is 
only  a  contract  between  him  and  his  leflee,  which  does  not  operate  on 
the  intereft  of  the  leffor  to  affciSl  it  with  any  prejudice,  i  Salk. 
187.  pK  5.  Trin.  10  W.  3,  C.  B.  in  Cafe  of  Eaftcourt  v.  Weeks. 

(I.  h)    Eftate  for  Life  or  Years.    Forfeiture. 

[l.  TF  the  haron  feifed  of  land  in  right  of  his  feme  for  the  life  of  ^«-  ^25. 

'*'  the  feme  makes  a  charter  oifeoff?nenty  by  which  he  grants  ^'  Hoc      ' 
the  land  to  another,  to  have  and  to  hold  to  him^  his  heirs  a?2dajftgns  adjudged 
to  the  only  ufe   and  behoof  of  his  faid  wife  during  the  life  (f  the  a>ntra»  by 
fMwifey  this  is  not  any  forfeiture  for  the  laft  words  (during  the  Q^^^Jy*^ 
life  of  the  feme)  {hall  guide  all  the  precedent  fentence,  ut  ros  magis  that  it  Is  a 
valcat  quam  pereat.  H.  32  El.  H.  R.  between  Piers  plaintifF,  forfeiture. 
and  AUway  and  Home  defendants,  dubitatur.]  177"^^^' 

S.  C.  ad-' 
judgf  d  by  ail  except  Gawdy  to  be  a  forfeiture  ;  and  Wray  faid  that  the  judlces  of  his  houfe  held  it 

clearly  a  forreicure,  and  that  the  words  (for  lilc  A^c.)  fliall  refer  orlly  to  the  ufe. So  is  Owca 

64.  Hone  ▼.  Clark.  S.  C.  ■  It  U  a  forfeiture  becaufe  the  habend  is  abfolute,  the  ufe  is  another 
cUofe,  and  though  he  limirs  the  ufe  but  for  JifC)  yet  the  law  limits  the  remainder  of  the  ufe  to  thtt 
feofTor.  Godb.  141.  Sir  Ra.  Eger ton's  Ca  e.  (Nelf.  Ab.  911.pl.  \%.  S.  C.  fays  to  the  feoffee.) 
-^The  ufe  cannot  abridge  the  eltate,  but  thnt  it  is  forfeited,  but  yet  it  fccms  the  ufe  may  r  ^n  ■• 
enlarge  an  eftate.  Arg.  Roll.  Rep.  385.  cites  it  as  adjudged  in  the  Cafe  of  Piers  v.  Home.  L  3"3  J 
-  '        The  words  (during  Ufe  of  the  feoffor)  Hull  be  but  to  tke  ufe  limited.    Cited  per  Tanfield  Ch. 

B.  Lane.  3S.  as  adjudged  in  the  Cafe  of  Goar  v.  Piers. The  words  (pro  termino  vitas  of  the  wife) 

refen  ad  folum  ufum>  and  not  to  the  eftite  and  ufe.  D.  169.  Marg.  pi.  22  cites  Hill.  37  Eliz* 
B.  R.  Price  v.  Hone.-~— If  tenant  for  life  aliens  to  B.  habendum  iibi  &  haeredibus  fuis  for  the  life 
of  tenant  for  life ;  this  is  no  forfeiture  >  for  all  of  it  is  nothiog  more  than  the  limitatioo  of  the  eftate. 
Br.  Forfeicurci  pi.  87.  cites  24  H.  S. 

[a.  If 
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Cro.  J.  itog  ^2.  if  leflce  for  Tife  levies  a  fine  to  B.for  the  life  of  the  hjfee  ti 
CliVs  P  ^'  '*^  ufeofB.  for  his  life^  this  is  not  any  forfeiture ;  for  the  cftate 
does  not  granted  by  the  fine  is  but  for  the  life  of  the  leflee,  and  the  limU 
ticariy  ap*  tation  of  a  greater  ufe  cannot  be  any  forfeiture.  Trin.  5  Jac, 
^"'  B.  between  Caftle  and  Dod.] 

[3.   If  A.  leffee  for  life  leafes  to  B.for  ihi  life  ofB.  ifA.fo  kng 

livey  this  is  a  forfeiture,  becaufe  B.  has  an  eftate  for  his  own  life. 

Trin.  5  Jac.  B.]  . 

Hob.  173.  [4.  Baron  feifed  land  in  right  of  his  feme  in  iail^  OTtdofthert' 
Cl  ^rricard  *^^^fi^^  P^"*"  ^^ter  Vie  in  his  own  right ;  he  and  his  feme  Ituj  a  fine 
V.  Ld.  Lihc.  come  ceo  ^c,  and  after  the  feme  dies  without  ijfue ;  the  levying  of 
S.  C.  fays,  this  fine  is  not  any  forfeiture,  for  it  is  more  ftrong  [than]  or  at 
iiimre  bcl  '^^^  ^^^  ^'^^  ^^^  Bredon's  Cafe^  for  the  law  conflrues,  that  every 
caufc  the  "  one  pafs  that  which  lawfully  he  may  pafs.  M.  7  Jac.  B.  adjudged 
tenant  for      between  Ld.  Clanrickard.2 

life  gives  not 

the  fee  alone,  but  gives  only  fo  much  of  the  fee  as  he  kath,  and  joins  with  another  in  giving  afet 
that  hath  power  tD  give  a  fee  during  his  efVate,  without  wrong  to  any,  and  therein  diflcrs  from  Micb. 
16  &  17  Eliz.  Dyer  339.  of  tenant  for  life,  remainder  for  Ufe  joining  in  a  feoflfincnt  in  fee,  aod 
from  41 E.  3.  21.  of  tenant  for  life  making  feoffment  in  fee  to  him  in  the  remainder  in  tail  and  hit 
wife.  Aod  if  we  need  (as  in  Ba  idom's  Cas  i)  td  avoid  difcontinuance  it  was  devifed  that  the  re- 
mainder in  tail  (hould  be  taken  to  pafs  firft>  fo  here  to  avoid  forfeiture,  the  remainder  for  life  aif 
be  faid  to  pafs  firit 

Sec  (C.  b)        5.  If  leffee  for  life,  remainder  in  tail,  remainder  in  fee  to  tie 

and  Ac"^"*  r/^A^  heirs  of  the  leffee  are,  and  the  leffee  maJfes  feoffment  infee^  this  is 

notes  t^hcre.  a  forfeiture  of  his  eftate  for  life.  42  E.  3.  10.  50  E.  3.  4.] 

f*    ^      ^       ['6.  If  leffee  for  life  makes  a  leafe for  years^  and  leffee  for  years  ^^ 

Fol.  855.    terwards  makes  feoffment  infee^  and  after  leffee  for  life  reUafes  aU 

"      '  his  right  to  the  feoffee^  this  is  not  any  forfeiture  of  the  eftate  for 

life,  fo  that  he  in  reverfton  may  enter  for  a  forfeiture,  becaufe 

the  leffee  for  life  has  not  done  any  zdi  to  take  away  the  reverfion 

out  of  him  that  has  the  reverfion  in  fee.     Mich.  13  Car.  B.  R« 

^  Per  Cur.  refolved  upon  evidence  at  the  bar,  between  Hlhlyn  and 

Slack. 

[j.  If  jf.he  tenant  for  life^  the  remainder  to  5.  in  tally  the 

remainder  to  C,  in  tail^  the  remainder  to  the  right  heirs  of  A.  in 

fee^  and  A.  makes  a  feoffment  in  fee  to  B.  and  his  wife^  and  after  B. 

dies  without  iffue^  and  his  feme,  enters  ;  this  is  a  forfeiture  to  C. 

fo  that  he  may  enter,  for  this  feoffment  by  the  entry  of  the  feme 

after  the  death  of  her  baron  is  all  one,  as  if  A.  and  B.  had  aliened 

to  a  ftranger,  by  which  the  remainder  to  C.  would  be  devefted. 

41  £.  3.  21.    41  Aff.  2.  adjudged,  i  Rep.  76.  b.    Bredon's 

Cafe.'] 

♦  BendU  [8.  If  ttmiit  for  life  remainder y»r  life  remainder  in  tail^  re* 

a»2,  213.     mainder  to  the  right  heirs  of  tenant  for  life  in  remainder  for  Sfe^ 

Martin  Y.      ^nd  after  the  two  tenants  for  life  join  tn  a  feoffment  in  fee  by  deedy  this 

Savery         is  a  forfeiture  of  both  remainders  for  life,  fo  that  he  in  remaindef 

s^c*^^    in  tail  may  enter  for  a  forfeiture  in  the  life  of  him  in  remainder 

r   384*  ]  ^^^  ''^^"     *  ^*  *7  ^*-  339'  4+  P^^  ^^*  ^  Rep.76.  b.  Bredads 

judged  that   Cafe.] 
the  entry 

ma  bwfiUi  becaufe  rcmainder*man  for  life  was  f articefs  crimiiiis.  And.  45.  pL  ii^-  ^-^ 

adjodgn 
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Iflja^d  >ccordiii|ly.  i  te.  162.  pi.  349.  Ason.  but  feemt  to  be  S.  C.  and  adjudged  accord- 

iB|ly.  S.  C.  cited  Cro.  E.  2^3. 2  And.  66.  S.  P.  in  Cafe  of  Gardiner  v.  Brydoo.  S.  C. . 

Co.  Lttt  251.  b.  S.  P. So  if  the  firftremainder.man  for  life  levies  a  fine,  this  has  been  adjudged 

10  be  aforfeiture,  and  ytt  it  opciatesno  difplacing ;  per  tUle  Ch.  J.  who  faid  it  had  been  fo  adjudijed. 
Hard.  402.  and  cites  Gallant's  Cafe. 

[9.  If  there  be  tenant  for  life  remainder  for  life  remainder  in  ^ty.  191- 
tail  remainder  to  the  right  heirs  of  him  in  remainder  for  life,  and  Co^rtdi! 
hi  in  remainder  for  life  who  has  the  fee  expeBant  levies  a  fine  come  vided;  and 
ceo  ^c,  to  another,  this  is  a  forfeiture  of  his  remainder  for  life,  the  reporter 
fothat  after  the  death  of  the  tenant  for  life  in  poffeffion,  he  in  J^^J  3"*'* 
remainder  in  tail  may  enter  for  the  forfeiture,  becaufe  he  is  ef«  ment  was 
topped  by  this  fine  come  ceo,  to  fay,  but  that  he  palTed  a  fee  in  given.- — 
poffeffion  Without  zny  fraction  of  ejiates  \  for  this  is  not  like  to  ij,^^-*^**!^, 
Breions  Cafe  \  for  there  the  eftate  for  life  and  remainder  in  tail         s!  c/ 
are  immediate  the  one  to  the  other,  and  no  fraction  of  the  3  Keb. 
eftate  pafled.     But  this  interpretation  cannot  be  made  in  this  733*7  54- 
cafe  to  pafs  only  an  eftate  in  remainder  for  life,  and  a  remainder 
in  fee  expedant  upon  an  eftate  tail,  and  fo  a  fradtfon  of  eftates 
and  not  one  entire  eftate  in  poflefEon  according  to  the  purport 
of  the  fine.     Tr.  1650.  between  Garret  and  Blizard  zdjudged 
uponafpecial  verdi6t.     Intratur  Hill.  24  Car.  B.  R.  Rot.  383. 
This  was  adjudged  after  diverfe  arguments  at  the  bar,  and  after 
it  was  argued  at  Bench  by  the  Court,  and  adjudged  per  tot. 
Cur.  prxter  Jermyn,  who  argued  againft  the  judgment.] 

10.  Land  was  given  to  baron  and  feme  for  their  lives,  the 
iaron  aliened,  he  in  reverjion  entered^  the  baron  diedy  and  it  was 
found  by  the  office  thiit  he  in  reverfion  was  an  ideot,  by  which 
the  King  feifed,  and  the  feme  fued  to  re-have  the  land,  and  the 
title  of  die  feme  was  traverfed  for  the  King,  and  found  for  the 
feme,  and  the  feme  recovered,  and  fofee  thatthe/tfr/^//ar^  (hall  not 
fcrve  in  perpetuum,  but  for  the  life  of  the  baron*    And  if  the  King 

had  not  been  feifed,  it  feems  that  the  feme  had  been  put  to  a  cui  ' 

in  vita.  Br»  Difcontinuance  de  pofleffion,  pi.  11.  cites  21  AfT.  43. 

11.  O.  S.  brought  aifife  againft  £.  and  the  cafe  was,  that  B^ 
was  feifed  of  the  land,  and  held  of  E,  the  defendant^  and  gave  the 
land  to  R,  Tl  Baflard,  and  to  f,  hisfeme^  and  to  the  heirs  ofR,  and 
JR,  and  J,  had'ffue  Cicelie.  R.  died,  and  J,furvived'y  and  after  O. 
the  plaintiff  tooi  C.  to  wife^  and  then  J,  mother  of  C,  gave  the  land 
to  C,  and  U.  her  baron^  now  plaintiff  in  tail^faving  the  reverjion  to 
herfelffor  term  of  her  life^  the  remainder  over  to  O.  the  plaintiff  in 
fee^  and  C.  was  now  within  age,  and  after  C,  died  without  heir  of 
the  part  of  thefather^  but  had  heir  of  the  part  of  the  mother^  the 
lord  entered  for  ef cheats  becaufe  C.  had  no  heir  of  the  part  ©f  the 
father,  and  by  his  pretence  C.  was  remitted,  and  in  her  beft 
right  by  the  taking  if  the  ejiate  tail  with  her  baron  from  J.  which 
made  a  forfeiture  and  caufe  of  entry  given  to  C.  and  then  when  {he 
is  in,  the  law  adjudges  her  in  her  bejl  rights  and  of  this  entry  O. 
br6ught  afiife  againft  E.  the  lord,  and  by  the  beft  opinion  by  the 
forfeiture  the  feme  is  remitted^  and  fee  Libro  Afiife  the  plaintiff  was 
nonfuited.     But  quare  of  the  forfeiture  during  the  life  of  the 

4  barony 
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baron  ;:  for  where  he  takes  with  his  feme,  there  can  be  no  rcmitW 
nor  forfeiture  during  his  life  ;  for  the  feme  has  no  power  In  the  hfi 
of  the  baron  to  claim  in  by  the  forfeiture^  and  the  baron  furvived  the 
t  385  ]  f^^^^  *"^  (ouxt  held  that  it  was  a  furrender ;  but  ouaere  inde  5  for 
the  baron  took  with  the  feme^  therefore  itfeems  no  furrender  duriiig 
the  life  of  the  baron^  therefore  quare,  Br.  Remitter,  pi.  IS»  cites 
39  E.  3.^9. 

12.  li  tenant  for  life  aHe'ned  to  B.  to  hold  to  him  and  his  heirs  pr 
term  of  life  of  the  tenant  for  iife,  this  i^  no  forfeiture ;  for  all  is  only 
the  limitation  of  the  eftatc.  Br.  Forfeiture  de  tei-res,  pi.  87. 
cites  24  H.  8. 

13.  If  lefee  for  iife  of  land  kafis  the  fame  unto  his  lejor  (or 
years,  the  remainder  to  a  ftfanger,  and  makes  livery  of  feifin 
unto  his  feoffor,  it  is  ho  forfeiture  &c.  Perk.  S.  aoj* 

Kcir.  a.  14.  Hujband  and  wife  tenants  in  tail  had  iffue  twofons^  the  hann 

'^^  r  ^ii  *'  ^^'^  th^  feme  made  a  feoffment  in  fee  to  divers  perfons,  to  the  a//  if 
fomcthing  ^^^  wife  for  life^  without  impeachment  of  wafte,  and  after  her 
di6fercnt,  4ecea(e  to  the  ufe  oF  the  heirs  of  the  body  of  her  late  hujband^  ufm 
«d  th^^e^'  /*^  body  of  the f aid  feme  lawfully  begotten,  remainder  ih  fee  to  W. 
had  ^  lU  '  jR-  afterwards  the  mother  with  her  jecond  baron  and  her  yofsngejlfin 
tie  to  it, be-  levied  a  fine  to  a  jftranger  fur  conufance  de  droit  come  ceo  &c. 
^caufe  by  ^^^A  Warranty  againft  her  and  her  heirs,  and  the  conufee  in  that 
©t  hiT  eWer  fi"^  rendered  to  the  younger fon  an  eftate/ir  60  years^  rendering  the 
fcrothcr,  as    rcverfion  and  rent  to  the  feme  by  the  tame  fine,  and  to  the  heirs 

Jure  ^'leift  ®^  ^^^  ^^y^  ^"^  ®^  ^^^  ^^^y  ^^  ^^^  ^^  hufband  lawfully  be- 
aM thcothcr  gotten,  remainder  in  fee  to  the  faid  \V,  R.  whereupon  thi  cUcft 
cftaiesarc  fon  entered,  and  after  the  mother  died,  and  then  the  youogcfc 
B  *t  he**  ■  ^^"  claimed  this  leafe.  Quaere,  becaufe  it  feems  the  youngcft 
only  D."'^'  had  no  title.  D.  iii.  a*  b.  pi.  45.  Hill.  I  &  2  P.  &  M. 
III.  and      Coward  V.  Coward. 

no  fuch 

thing  is  faid  there. 

Leflecfor  15.  h  feoffment  Without  livery^  or  infufHcient  livery,  which  is 

years  makes  ^jj  ^^^  niaoc  bv  tenant  for  life  or  years^  being  a  void  feoffment, 
and  ihcry     IS  no  forfeiture ;  Arg.  2  5how.  274.  cites  D.  577. 

in  the  pre- 
sence ot"  ieffor,  though  it  does  not  deveft  the  freehold  nor  can  it  he  a  diifeiim  to  the  leflor,  yet  it  i<» 
forfeiture;  per  Popham.     Cro.  E.  322.  pi.  10.   Pafch.  36  Eliz.  B.  R.  Read  andMorpch*.  ^• 
rington  als*  Mitford  v.  Fen  wick. 

XT  Rep.  So.       16.  In  quid  juris  clamat  againft  tenant  in  tail  after  p9^HStj^ 

^d^'r^Cur"  ^"^  Repleads  that  he  wasfeifed  in  fee  at  the  time  of  the  hnc  and 

ts  adjudged  not  for  life  Only,  adjudged  that  this  is  no  forfeiture*     Cro.E» 

for  the  dc-  67 1,  pi.  20.  Pafch.  41  Eliz.  C.  B.  Veal  v.  Read. 

fcndant;  I        r        -7  t 

for  tenant  in  tail  after  poflibility  (hall  not  in  judgment  of  law  be  included  in  writ  or  fise  Ac  laU* 

general.&llcgation  of  a  tenant  for  life.     And  cites  19  E.  3. 1.  b. 

17.  If  tenant  for  life  and  he  in  the  remainder  for  life  htij^nd 

in  a  feoffment  infeCy  this  had  been  a  forfeiture  of  both  their  eflat«f 

becaulehein  remainder  is  particeps  injuria,  and  fo  it  is  if  he  in  toe 

the  remainder  ioi  life  had  entered  and  diffeifed  tenant  for  Ufe^  w 

nude 
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jnade  a  feofFment  in  fee,  this  had  been  a  forfeiture  of  the  right  of 
ms  remainder.     Co.  Litt.  251.  b. 

18.  Two  jointenantS'for  life  \  om  grants  bis  eftate  for  the  lift  of 
his  companion^  it  is  a  forfeiture ;  for  firft  it  is  a  feverance  of  the 
jointure,  and  then  it  is  a  leafe  for  the  life  of  another.    4  Le.  236, 
pi.  372,  Anon. 

19.  A.  feifed  in  fee  has  two  fons  B.  and  C— A.  makes  feoffment  ^»"'  ^• 
to  the  ufe  of  himfelf  for  life)  and  after  U  C,  the  fecond  fon  for  J^^'  *^|* 
lifej  remainder  after  his  deceafe  to  the  ufe  oftbefirjlfon  ofC.  which  €.  c.  by 
jbouU  have  ijfue  male  of  his  body^  and  to  hts  heirs  for  ever ;  and  for  J*"*«  ^^ 
want  offuch  iffue^  the  remainder  to  the  right  heirs  of  C.  for  ever ;  r"'^g5'  n 
and  for  want  of  fuch  iffue,  the  remainder  to  the  ufe  of  the  firft  Nichols  and 
daughter  of  C.  which  fhould  have  iiTue  of  her  body,  and  to  her  Smith  aU' 
heirs  for  ever.     A.  died.     C.  entered  and  had  iffue  D.  but  D.  ^^^'* 
died  without  iffue,  thehC.  levied  a  fine  come  ceo  ^c.  with  proda-    •*** 
mation  to  W.  R.  and  W.  S.  It  was  adjudged  in  C.  B.  and  af- 
firmed in  B.  R.  that  this  remainder  to  C.  and  to  the  firft  fon  of 

C.  whoihould  have  iffue,  is  but  a  contingent  remainder,  and  a 
remainder  to  the  right  heirs  vefted  in  C.  and  that  this  fine  is  no 
caufe  of  forfeiture,  nor  could  B.  or  the  iffue  of  B.  take  advan« 
tage  of  it.  Cro.  C.  363,  364.  pi.  5.  Pafch.  10  Car.  B.^R. 
Boreton'(als'  Moreton  als'  Burton)  v.  Nichols. 

20.  If  A.  feifed  in  fee  makes  a  voluntary  fettlement  to  the  ufe  of 
himfelf  for  lifey  remainder  Xo  his  brother  in  taily  with  power  ofre^ 
vocation^  if  A.  levies  a  fine  without  any  deed  declaring  the  ufes  till 
a  month  after^  and  then  declares  the  ufes  to  himfelf  and  his  heirs, 
this  is  no  forfeiture  of  his  eftate  for  life,  but  is  a  good  revocation 
though  the  deed  was  fubfequent  to  the  fine,  becaufe  the  whole 
eftate  moved  from  him  j  but  had  he  come  to  the  eftate  for  life 
by  the  grant  of  another  perfon,  it  had  been  a  forfeiture.  Carth. 
22.  Hill.  3  &  4  Jac.  2.  B.  R.  in  Cam.  Scacc.  Herring  v. 
Browa 

21.  Tenant  for  years  m2kt%  feoffment  it  is  a  forfeiture,  but  if 
he  makes  a  leafe  for  a  longer  term  it  is  not,  becaufe  it  is  only  a 
contradl  between  him  and  the  Icffee,  which  does  not  operate  on 
the  intereft  of  the  leffor  to  affect  it  with  any  prejudice.  Per 
three  J.  i  Salk.  187.pl.  5.  Trin.  10  W.  3  C.  B.  in  Cafe  of  " 
Eaftcourt  v.  Weekcs. 

22.  ^y  marriage  fettlement  lands  were  conveyed  to  truflees  Ghtn.Pr«c, 
and  their  beirs^  to  the  ufe  of  the  hufbandfor  life^  remainder  to  the  |?^  f'^^ 
ufe  oftrujlees  and  their  heirs  during  his  life  to  preferve  (S^f.    re-  Trin.  i 72a. 
mainder  to  the  ufe  of  the  wife  for  life^  remainder  to  the  ufe  of  the  "the  Ld. 

firfi  ^c.fon  of  themsfrriage  in  tail  male.  The  hufband  and  wife  j^r'^aajf 
levied  a  fine  (they  haying  then  a  fon  an  infant)  and  mortgaged  the  heiditafor- 
latids  to  J.   S.    The  huft)and  died.     And  J.  S.  brought  a  bill  feiwre  and 
againft  the  wife  and  fon  then  of  age.     The  fon  pleaded  the  fet-  ^^/J^^ 
tlement  aiid  infifted  that  his  mother's  eftate  was  forfeited,  and  lieffordi* 
equity  ought  not  to  relieve,  and  Ld.  C.  upon  argument  allowed  morKagee 
the  plea.     But  the  caufe  coming  on  to  be  heard  by  the  Mafter  "fthU^^^j, 
of  the  Rolls  he  obferved  that  the  ufe  and  legal  ^ate  were  vefiedin  money. 
Vol.  X.  .         Ff  thf 


3^6  CiAte; 

ihe  trufteeSi  and  die  Kpnhatims  H  the  huftand^  wtfi-y  andftgnt^  wen 
iut  tru/isj  and  a  truftfor  lift  is  net  forfeited  hf  a  fine^  and  fe  (te 
pica  fiiMe,  not  being  warranted  by  the  fetdement  i  and  decreed 
Ibe  piamtiiF  to  hold  and  enjoy  during  the  life  of  the  wife.  Trio. 
1723.  *  Wms^s  Rep/147,  Lady  VWtetftone  r.  Saintftnry. 

(K.  b)    What  fliall  be  a  Forfeiture. 

la  reipe&  of  the  Perroa  to  whom  k  is  made. 

Who  may  difpenfe  with  a  For^citttre. 


[I.  jT^Wtt/hrlMrmakesafeeffhuntl 
•*■  reverfien  felled  f/i  right  oftbefe\ 


in  fee  to  haron  and  feme  he 


eme^  this  is  a  forfeiture  to 


the  feme.  29  £•  3*  ^9  b*  P®^  Thorpe,  and  fo  the  feme  reinitted» 

Contra  39  Aff.  pi.  7.} 
r  3*7  1       [*•  If^iirM  and  feme  feifed  in  right  of  the  vj^e  for  the  Uft  tf 
litxh.  Afl".    the  wife,  teafes  ky  indenture  to  him  in  reverfion  who  is  withm  ep 
citcsS*c.—  f^^^ho  life  of  the  baron,  this  is  a  forfeiture ;  for  the  acceptance  of 

Co.  Litt.     the  eftate  by  the  infant  (hall  not  prejudice  him.    29  AC.  64.] 
41.  a.  s.  p. 

•  contn  fupp^fiog  tbe  revcrfioner  noc  aa  iafent* 

3.  If  tenant  for  life  aliens  to  him  in  reverfionfor  termofamtber^s 

life,  this  is  no  forfeiture)  becaufe  he  in  reverfion  is  (Mty  to  it ;  but 

hy  a4  E«  34  6tf.  it  is  a  furrender  in  fuch  cafe  as  b^.     Br.  For* 

feiture  de  terres,  pL  83*  cites  2p  AiT.  64» 

Soofagraot       4,  Tenant  foT  ttfe  infeoffs  remainder^mon for  ^om\^V9UT9XLtj^ 

Twhw        this  enures,  by.  way  of  furrender,  and  is  no  fprfeifiure.     1  Rep* 

there  is  no    76.  b.  in  Bredon's  Cafe,  cites  30  Afll  47. 

wariantyj) 

but  if  the  gnnt  or  demlfe  had  been  to  a  ftranger  for  life  it  had  bees  a  tbrfeitutc ;  per  WUby»   Br. 

Forfeiture  de  terres,  pi.  20.  cites  24  £.  3.  6S. 

* 

5.  Tenant  f^r  Ufe^  the  remainder  to  W.  in  fee,  aliened  to  him  in 
remainder  for  life  of  him  in  remainder,  and  he  in  remainder  died^ 
and  the  feme  of  him  in  remainder  brought  writ  of  dower,  ana 
wa«  barred  ;  for  this  alienation  is  no  forfeiture  nor  Airrender^ 
inafmuch  as  it  was  to  htm  in  the  next  remainder  \  qiuere  legem 
inde.     Br.  Forfeiture  de  terres,  pi.  91.  cites  13  R,  2. 

(L.  b)     Who  may  difpenfe  [with  a  Forfeiture] 

in  refped  of  Eftate* 

C I  •   T  T  feems  tenant  in  tail  remainder  or  reverfion  cannot  difsento 
-■-  with  a  forfeiture  of  the  Icffcc  by  alienation.] 

[2.  tf 
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[1  tf  tenant^  Ufe^  remainder  in  iaily  be,  And  he  lit  retfUunder 
•  Titeafa  in  fee  U  the  lejffee^  and  after  lejjie  aliens  in  feey  it  fcem$ 
dot  he  in  remainder  cannot  enter  for  the  forfeiture  agarnft  his 
rdeafe,  jet  after  his  death  bis  ijfue  may  enter  for  the  forfeiture  ; 
for  now  the  releafe  is  roid«    43  AS*  45.  adjudged.} 

(M.  b)     What  Ad  fhall  be  a  Difpeiifatioti  of  the' 

Forfeiture. 

[i.  TF  harm  andfenUy  fcifed  in  right  of  the  ftnu  for  Rfe  if  the  yi^j^^  ^^ 

^  ftmey  leafes  by  indenture  to  him  tn  reverjion  for  the  life  of  fi«c,  pi. 
the  barony  this  is  not  any  forfeiture,  for  he  has  difpenfed  with  it  1^1*  "*• 
by  the  acceptance  of  the  eftate.     29  AC  64.  per  Cur«  and  the    *    ' 
reverfion  is  not  difcontinued.] 

a»  If  a  man  leafe  lands  for  life,  and  the  le/Jie  enfeoffs  thereof  a 
firanger^  and  iftakes  a /f //«r  of  attorney  unto  his  leffor  to  make  livery 
of  feiiln  accordingly,  and  he  makes  livery^  in  this  cafe  it  has  been 
laid  by  foms  perfons,  that  the  lefTor  may  enter  upon  the  i^^t^ 
for  a  forfeiture,  notwithftanding  the  livery  of  feifin  made  by  him } 
for  they  fay  that  ^z  feoffee  took  nothing  by  him,  for  the  leflbr  had  r  ^00  ^ 
nothing  to  do  upon  the  land,  if  not  to  fee  whether  wafie  virere  *■  ^  ^ 
done,  or  to  diftrain  for  his  rent  and  ferviqes  if  they  were  behind  ; 
tnd  againft  that  it  may  be  faid,  that  the  lefTor  fliall  not  enter  for 
the  forfeiture,  becaufe  he  is  patti  to  the  wrongs  viz.  the  difcon* 
tinuance  of  the  reverfion,  for  nothing  of  the  freehold  jpafles  unto 
the  feoffee  if  not  by  the  livery  of  ieifin,  and  the  leffor  himfelf 
made  the  livery  of  feifin,  which  is  an  agreement  of  him  that  the 
feoflfee  (hall  take  by  force  of  the  feoffment,  and  he  who  is  party 
to  the  doing  of  wrong  ihall  noc  take  advantage  thereof.    Perl:. 

S.  200,201.  • 

^.  If  tenant  fit  life  levies  a  fine  of  the  lands  he  is  fo  feifed  of, 
whereby  he  fhouldiforfeit  his  eftate,  yet  if  he  in  the  remainder  joint 
with  the  tenant  for  life  in  declaring  the  ufesj  this  is  a  difpenfati()n 
with  the  forfeiture  \  per  Glyn  Ch.  J.  in  evidence  on  a  trial  at 
fcar.  Sty.  464.  Mich.  1655.  Wagftaff  v.  Tcmpeft. 

(N.  b)    What  Thing  will  excufe  a  Forfeiture. 

f  I.   tF  baron  and  feme  are  fcifed  for  life^  the  remainder  to  S,  Cro.  C. 

-*   their  fin  and  heir  apparent  in  tail^  the  remainder  to  the  CymU^tv** 
right  fjeirs  of  B.  and  the  baron  makes  feoffment  to  C.  with  general  Saund«, 
warranty  and  dies,  and  after  the  feme  enters,  and  Jhe  and  B,  s.  C.  sc 
(neither  ofthem^  by  any  thing  appearing^  having  knowledge  of  this  foiJedby 
warranty  defcended  uponB.  ot  oi  xhc  feoffment)  join  in  afeoffmtnt  Jones,  Berk* 
in  fee  to  D.  this  is  a  forfeiture  of  the  eftate  for  life  of  the  feme,  ley  ao<l 
fo  that  C«  may  enter  now  for  this  forfeiture  ;  for  the  eftates  in   c"*r*  TL,. 

1^  f  a  .  remamder 
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Vent.  2cr.  remainder  in  tail  and  fee  limited  to  B.  were  bound  by  the  csUa^ 
ftifV"*'  ^'^^'  warranty^  h  that  the. feoffment  was  made  by  the  leffec  anJ 
another,  who  nothing  had  in  the  reverfion,  and  though  the  eftate 
of  B.  was  bound  by  a  warranty  only,  which  does  riot  deftrov*the 
right,  and  though  the  feme  had  itot  any  notice  of  it,  yet  inapmub 
as  no  man  iuas  hound  to  give  notice^  the  feme  ought  to  take  notice  6[ 
it  at  her  peril,  and  therefore  inafmuch  as  (he  joined  with  B,  in 
a  conveyance,  which  was  voluntary,  and  did  not  grant  ber  eftate 
By  herfcffi  the  not  having  notice  of  the  bar  of  Sle  eftate  of  B. 
{hall  not  excufe  the  forfeiture*  Hill.  lo  Car.  B.  R.  per  Cur. 
upon  a  fpecial  verditSl  between  Gimlett  and  SaunJrey,  Intratur 
IVin.  8  Car.  Rot.  looo.  I  myfelf  being  oFcounfel  with  die 
plaintiff.] 

,   ^,  (N.  b.  2)    Forfeiture. 

Sec  Tit.  >>  ^ 

Forfeiture 

C^*)  Relieved  in  Equity.     ^ 

I.  -  A  N  entail  was  cut  off  contrary  to  a  provifoj  to  the  intent  only 
"^^  to  make  a  jointure^  and  then  the  remainders  were  fettled  in 
tail  as  before^  wherefore  the  forfeiture  was  difpenfed  with  ia 
equity.  Toth.  146.  38  Eliz.  li.  A.  fol.  728.  Bailc  v.  Read, 
r  280  1  ^*  Tenant  for  life,  the  remainder  over.  Tenant  for  life^  he- 
caufe  he  admits  of  a  recovery  to  befuffered^orkMA  his  eftate,  but 
was  relieved  here.     Toth.  282.   10  Car.  cites  Stafford  v.  Staf- 

m 

ford. 

3.  Leflees  of  the  patent  for  printing  law  books  were  at  2000  L 
charges  at  law  ;  the  patentee  h^d  promifed  to  be  at  a  fourth  part  if 
the  charge^  but  not  allowing  it,  the  hffcesjlopt  their  rent.  On  a 
bill  for  the  rent  defendants  ofJFcred  payment,  he  performing  bis 
agreement.  Decreed  an  account,  and  on  payment  of  what  is 
due  to  the  patentee,  he  to  feal  a  new  leafe  for  the  remainder  of 
the  term  in  the  former  leafe,  and  with  the  fame  covenants.  Fifl* 
Rep.  235.  Mich.  27  Car.  2.  Atkins  &  al*  v.  Darford  &  al'. 

4.  Leflee  rendering  rent  granted  an  annuity,  which  being  in 
arrear,  lej/ee  confffed  a  judgment  to  his  grantee  of  the  annuity ;  Ifjif 
entered  for  non-payment  of  the  rent,  and  made  a  new  leafe  to  anctJif^ 
when  leifor  and  iecond  lefTee  had  notice  of  the  faid  annuity  and 
judgment.  Decreect  the  original  leafe  be  revived^  during  tbc 
term,  for  the  benefit  of  the  annuitant,  and  that  the  leffor  execute 
a  new  leafe  accordingly,  and  of  the  fane  date,  covenants  and 
rent  the  fame,  to  be  fubjedl  to  all  prior  eftates,  which  arc  to  re- 
main and  be  in  the  fame  condition  as  before  the  forfeiture  or  fur- 
render  of  the  old  leafe,  and  the  new  leafe  to  be  cancelled.  Fin« 
R.  328.  Mich.  29  Car.  2.  Chclfam  v.  Auftin  and  Smith.  * 

5.  A.  was  devijee  for  life^  remainder  to  B.  in  fee.  A,  mort» 
ga^^es  to  C.  for  years  and  levies  a  fine  to  flrengthcn  the  mortgage, 
and  declared  the  ufe  to  C.  for  the  term,  and  after  to  A.  and  his 
heirs.     B.  brought ejedlmcat  and  recovered^  but  ona  bill  bythc 

1  ailignes 


• 

affignee  of  C.  to  be  relieved,  it  was  decreed  by  the  Mafter  of 
the  Rolls,  that  the  mortgagee  hold  againft  B.  during  A.'s  llfe» 
and  A.  to  pay  cofts  and  the  money,  or  to  be  foreclofed.  Note, 
A.  on  making  the  mortgage,  made  affidavit  that  the  teftator  made 
no  will,  and  he  knew  of  no  incumbrances  on  the  eftate,  and  he 
was  bis  heir  at  law.  Ch.  Prec.  108.  pi.  95.  Hill.  1699.  Willis 
V.  Fineux.  • 

6.  By  a  marriage  fettlement  A,  and  M.  his  wife  were  tenanU 
f9T  lift^  remainder  to  their  firft  &c,fons  fuccejftvely  in  tail  male. 
After  a  fon  and  feveral  other  children  born,  A.  and  Ai.  by  leafe 
andreleafe  andfine^  m2\it  ^  msrtgage  xo  J.  S.  This  is  a  forfeiture, 
and  no  relief  for  J.  S.  fo  he  loft  all  his  money  ;  per  Ld.  Macu. 
clesficld.  Ch.  Prec.  591.  ph  354.  Trin.  1722.  Lady  Whet- 
fione  V.  Sainfbury. 


(0.  b)     What  A£t  or  Thing  will  purge   a  For- 
feiture. 

[l.  TF  leflceySr  life  makes  feoffment  upon  condition^  and  enters  for  *  ^'»*^^ 

"*'  its  being  broken^  yet  the  forfeiture  by  the  alienation  re-  -cable,  pi?" 

mains,  and  leflbr  may  enter.  *  39  AiT.  15.  adjudged.     43  AiT.  47  cites 

47.  adjudged.]  I;  c._ 

4*1  re  dc  ter- 
les  kc.  pi.  39.  cites  S.  C.  Br.  Entre  Congeable,  pi.  79.  cites  S.  C— S.  C.  citeci  And.  552. 

-"—Co.  IaXL  202.  b.  252.  a.  S.  P. 

[2.  If  tenant  for  life  aliens  upon  conditiony  that  if  he  himfelf  S.  P.  Br. 
pays  10  /.  to  the  alienee  that  he  may-re-enter^  and  if  not  that  he  pall  ^l[^r^^l^\, 
bavefee^  and   at  the  day  he  pays  the  10/.  and  re -enter s^  yet  he  in  r    -^qq  t 
reverfion  may  enter  for  the  forfeiture,  becaufe  by  the  alienation  39.  cites  39. 
the  reverfion  was  once  difcontinued.     43  £.  3.  Entry  Con-  Afl*.  15. 
geable  30.  adjudged.]  .  f  ^^^^^ 

that  by  the 
payment  and  re-entry  the  forfeiture  is  not  purged,  and  yet  the  reverfion  was  reveded  in  the  hffor. 

Br.  Entre  Congeabl^,  pi.  79.  cites  S.  C.  &  S.  P.  by   Brooke. And  becaufe  he  had 

lawful  caufe  to  enter  at  one  time,  which  cannot  be  defeated  after  by  the  performance  of  the  condi- 
tion, and  the  re-entry  of  the  tenant  for  life.     Br.  Entre  Cong.  pi.  86.  cites  43  AfT.  47. 

[3.  If  a  gift  be  to  twoy  and  to  the  heirs  of  the  body  of  one  hy  her 
baron  begot  t  en  y  and  he  who  has  but  for  life  aliens  his  part  infee^ 
and  the  other  enters  for  a  forfeiture,  and  after  baron  dies  without 
iffue^  by  which  her  eftate  is  determined  as  to  this  moiety  (ad« 
mitting  this  to  be  law),  qusre,  whether  or  not  (he  be  not  te- 
nant after  po&bility  of  this  moiety  ?  yet  this  (hall  not  deveft  the 
title  executed  by  the  entry  for  the  forfeiture.  45  AflT.  7.] 

4.  Where  tenant  for  life  leafed  to  J.  S.  by  deed  for  his  lifej  and 
7.  S,  diedf  living  his  leflbr,  there  his  lej/or  cannot  enter^  but  he  in 
reverfion  may  enter  j  for  the  firft  tenant  for  life  had  granted  a 
greater  eftate  than  he  had,  which  is  a  forfeiture,  and  therefore  the 

F  f  3  oihc 
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other  nuiy  enter  for  the  forfeiture,  which  is  tut  purged  hy  ibi 
death  of  t%e  fecondleffee  \  per  Littleton.  Br.  EntreCong.pl.  lOOb 
cites  1*3  E.  4.  4. 

5.  Dut  otherwife  it  is  where  stman  leafed  to  two  and  to  tbe  beirf 
efoney  and  they  leafed  for  iife^  and  the  lef!ee  died,  they  fliall  have 
the  land  jointly  as  they  had  before,  for  there  be  who  bad  tbefu 
had  no  reverfion^  and  alfo  he  himfelf  was  party  to  the  leafe  which 
made  the  K>rfeiture.  Br,  Entre  Cong.  pL  loo.  cites  13  £• 
4.  4.  per  Littleton. 
^^  1^^  ^*  -^^^^^^^^^  ^f  ^^^^  ^*H  '^ot  prevent  a  forfeiture  of  which  the 
Sted,  leffor  had«5  notice.    3*Rep.  65. 'b.  Trin.  38  Eli*.  B.  R.  Pea«^ 

pant's  C?ife. 

7,  Tenant  for  life  levies  ^  ivu ;  five  years  pafs^  leilbr  isbarred 
in  point  of  forfeiture,  though  not  in  point  of  reveriion*  Palm* 
236.  Mich.*  19  Jac.  B.  R. 
^'*^- 9f'  p'-  8.  No  a£l  done  by  the  party  which  commits  the  forfeiture  (ball 
14  Can  s.  purge  the  forfeiture,  and  for  tnis  the  cafe  between  Templer  ira 
B.R.  L'Ef.  BoRTiNGLAS$  is  cited  ;  vihichwzSf  tenaf^  for  life  fuffers  a  com^ 
T*nfV'  ^^^  refoveryy  and  after  reverfes  it  by  writ  of  crrorj  fo  that  now 
8.^c!*heid  h^  was  tenant  for  life  again;  yet  the  forfeiture  remains;  Arg, 
bj  all  the     Skinn.  74.  Mich.  34  Car.   2.  B.  R,  in  Cafe  of  Herring  v. 

Court  to  be  B^OWn. 
a  forfeiture. 

The  reporter  a44.*  ^  '^^  ^^  i^  ^^  ^^f*  ^''  ^r  '^"  entered  befi^  the  comaoA  rceoftrf  mi  >•• 

yerfed. 

Ang.  Skinn.       lo.  Tenant  for  life  makes  z  feoffment  in  fee  on  condition,  and 
W^^j^^    enters  for   condition  broken  htfoveltSor  Xskts  adv^tage  of  die 
^*  p/         forfeiture,  yet  this  does  not  purge  it  \  per  Eyres  J.  12  llod.  if* 
Trin.  4  W,  &  M.  in  Cafe  of  the  King  v.  Glide. 

(P.  b)     Forfeiture. 

Upon  whom  Entry  may  be  for  ForfeitvirCt 

In  refpcfl:  of  Eflat^ 

<►  For  he  tD  [i,  JF  leflee  for  life  aliens  for  life  the  remainder  tver^  and  r#r 
whom  the  i  maindcr  enters  after  the  death  of  the  lejfee.  the  firft  Icflbr 

lim.ied.and  may  enter  upon  nim  for  the  forfeiture  \  for  by  agreement  to  tqe 
the  tenant  remainder  he  agrees  to  the  whole,  and  fo  party*  *  50  £•  3.  21. 
S;ely.te°  ^'  43  Aff.  17.  adjudged.  45.  fudged.] 

fame  livery, 

are  one  and  the  fame  tenant  in  law.  Br.  Entre  Congeabk*  pi.  17.  cit^  S.  C.^— And  k  ankai 
but  one  and  the  fame  degree  as  to  the  bringing  a  writ  of  cotiy  fur  diflicUm.  Br.  Done  Ik.  pU  7, 
pities  S.  C.-— ^Fi^zh.  Eatre  Congeable,  pi.  36.  S.  C. 

•  Br.  Entr«       [2.  5^  leffor  may  enter  upm  the  alienee  efhis  Uffe^  9r  any  who 

ST*clt;  "  P'^^y  ^^  ^*^«  foribiturt,  f^  50  E.  3.  21.  b,  43  Aff.  «•  -^ 
S.  c. judged.  ?5Aff,  ii.l 

Br.  Done,     "«'*'*  ^ 

pi.  7.  cites  S.  C* 


€({ttte.  391 

[3.  So  he  nfzj  enter  t^n  the  alienee  of  the  alienee^  or  ^iny  who 
has  the  land  diough  he' be  not  party  to  the  forfeiture,  Cootra 
•  50  E.  3.  22.  Dubitatur  25  Aff.  11.]  •  Br.  fin- 

blc,  jil.  17.  cites  S.  C.  faysic  was  argued  that  he  coukl  not  enter  upon  the  ieoHfe^  of  the  itot&r,  be- 
aufe  diis  is  twoeilates ;  but  fays  it  is  all  one  at  this  day,  and  that  be  may  enter  upon  the  om  or  ^e 
vothery  if  «hcre  be  no  defcent.  » 

[4.  If  leflee /tfr  life  gives  in  tail  the  remainder  in  fee  to  another^ 
and  after  he  in  remainder  dies,  and  after  donee  dies  wichoat 
iffue  the  leflfor  may  enter  upon  the  heir  of  him  in  remainder  ;  tot; 
by  his  entry  he  agrees  to'  his  difmheritance  which  is  made  by  the 
alienation.  Contra  43  Aff.  17.  per  Finchdten.] 

[5.  If  tenant  for  Hfe  gives  in  tail^  and  ehnee  diesy  leffbr  may 
tnter  upon  ibe  donor  for  the  forfeiture.  Contra  43  Aff.  45.  per 
Finchdcn.] 

b.  Per  Manwood,  if  leffeefor  life  be  diffeiffedy  and  levies  a  fine  U 
Sfi^'or  fur  eonufemce  de  droit  ^c.  ieflbr  fball  re-enter,  quod  Dyer 
negavit',  becaufe  Ieflbr  at  the  time  of  the  fine  levied  had  not 
any  thing  in  the  reverfion  but  only  a  right.  4  Lie.  217.  pi.  350. 
Trin.  19  Elis.  B.  R.  Anon. 

7.  Tenant  for  life  withpower  on  a  condition  precedent  to  fell  the  Cro.  C. 
kt^  grants  to  A.  in  fee.     Reverjioner  releajss  to  A.  but  does  not  335*  pl« 
fay  for  him  and  his  beir4.     Reversioner  dies^     Tenant  for  life  **'  ^'  ^' 
dies.    A.  levies  a  fine.     It  is  a  forfeiture  to  the  now  rev^rfioner* 
Jo.  328.  pi.  9.  Mich.  9  Car..  B.  R.  Dike  v.  RlckS. 

(^b)    At  what  Time  he  may  enter  for  the  For*  [  392  ] 

feitur^e. 

[l.  TF  leflee  for  life  aliens  in  fee  and  dieSj  he  in  remainder  or 
-*•  reverfton  nwiy  enter  after  the  death  of  the  leffee.     Contra 
*8jE.  r  35.  17  Air.  27  Curia.] 

[2.  If  tenant y»r  life  of  an  advowfon  in  grofs  levies  a  fate  come  J^'  ^^^' 
eeo  Sic.  of  it,  and  before  any  claim  made  by  him  in  reverfion,  the  ^s\  p! 
church  voidsj  after  he  in  reverfion  (hall  not  have  advantage  of  acreed,  and 
the  forfeiture  as  to  the  prefent  prefentation  ^  becaufe  before  dec-  ju^sment 
tion  made  by  him  in  reverfion,  the  eftate  of  the  leffee  was  not  ^^vutt!' 
defeated  nor  deftroyed  ;  the  which  ek^ion  ought  to  be  by  cJaimy  Comp.  In* 
and  then  this  was  a  chattel  vefied  in  lefee  before  the  eleffion  made  ^!^^^* 
by  him  in  reverfum^  which  cannot  be  devefted  after  by  the  pre-  ^tp.  10. 
lentationof  him  in  reverfion.     Trin.  13  jac.  B.  R.  adjudged  in  ^itetS.  C. 
writ  of  error  upon  a  judgment  in  banlc,  in  a  quare  impedit  brought  ^  ^^j^^* 
by  the  leffee  between  Spring  and  Sir  Julius  Cafar.    Intratur  Ii.**citt» 
Mich.  II.  Car.]  s.'c. 

3.  \i  tenant  for  Hfe  in  poffcjfton  levies  afincy  &c.  the  Ieflbr  fliall  s.  P.  held 
be  bounden  if  he  does  not  enter  withm  five  years  after ;  per  Jhr»pinion* 
Anderfon  and  Periam  ;  but  Windham  contra,  for  by  him  it  is  in  of  Wind- 
the  eledion  of  the  Ieflbr  to  enter  immediately  for  the  forfeiture^  or  ham.Raym. 
to  expea  the  death  of  the  lefee.     Le.  40.  pi.  51.  Mich.  28  &  29  1^%  ^'^^' 

t liz.  C.  B.  in  Braybrook's  Cafe.  Car.  1. 

B.  R.  in 
CafeM  Whaler  y.  Tancred,  per  tot  Cun  and  that  there  U  &o  ditfexeace  between  lefiee  liurlife  and 

F  f  4  leflee 


39^  (Effate. 

leflee  for  years  as  to  this  point,  contrary  to  the  opmion  of  Lord  Coke  in  Fodder's  Cafe.  9  Kep.  lof. 

and  of  Catlin  Ch.  J.  in  PI.  Com,  374.  a. 1  Lev.  52!  S.  C.  Sc  S.  P.  held  accoidinjly.— — 

Vent  »4i.^  C.  &  S.  P.  held  accordingly. 

*^-  ^'  4.  \f  tenant  for  Kfefufftrs  a  common  recovery^  though  there  b^ 
adjudfcd.—  afterwards  an  execution  of  it,  yet  the  forfeiture  which  washy  the 
4Le.i23.  fuffering  the  recovery  is  not  tolled  by  the  execution 'j  for  fince  1 
pi.  251.  comnion  recovery  by  aflent  is  now  by  common  ufage  as  a  coro- 
tidem  vcr-'  ^^^  aflurancc  and  conveyance,  whereupon  a  ufe  may  be  limited 

l,is Mo.  and  averred  as  well  as  upon  a  fine  or  feoffment,  it  was  refolvcd 

»7i.  pi.  by  all  the  barons  upon  great  deliberation,  that  the  entry  of  the  r/- 
Hawar?*'  ^^i^der-man  was  lawful  as  well  after  the  execution  as  after  the 
S.  C.  ad-  judgment,  and  that  the  fuing  execution  did  not  toll  the  entry, 
judgcdafor-  I  Rep.  14.  b.  ic.  b.  Hill.  32  Eliz.  Pclham's  Cafe. 

feiturc,  but  '^       ^  ^  ^ 

fays  nothing  as  to  its  Scing  after  execution. — And.  217.  pi.  243.  Page  ▼.  Griffin.  S.  C.  adljudfed; 
fays  that  but  error  was  brought  ia  the  Excbequer-Cham^^er,  but  before  judgment  the  parties  agreed; 
and  the  Ch.  Juftice  of  B.  K.  was  of  opinion  that  the  judgment  was  well  given;  but  the  reporter 
fays,  vide  Brook  Entre  Congeable  to  the  contrary,  and  that  the  law  feems  to  be  fo. 

^^^f"rf*"  ^'  Tenant  for  life  and  remainder-man  in  tail  levyafine^  it  is  no 
wmiinder*'  difcontinuance  of  the  eftate  tail,  but  is  a  forfeiture  of  the  tenancy 
to  B.  ia  for  life  of  which  the  remainder-man  tn  fee  may  take  advantage 
?'LiS^b  *^'^^  *^  AtTith  of  remainder-man  in  tail.  Ow.  130.  HiB. 
make  feoff-  43*  E'lz.'  C  B.  Peek  v.  Charnell. 

ment  by  deed,  this  is  no  difcontinuance,  nor  devefting  of  the  fecond  remainder  for  each  gives  what  be 
lavdully  may,  and  though  B.  dies  without  ifiue,  yet  the  feoffee  (hall  enjoy  it  during  A.'s  life,  and  na 

C^    ^    1  forfeiture,  in  the  Caft.  Th:s  i«  a  nota  by  the  reporter,  that  it  feemed  fo  to  the  jufticcs. 
393    J    I  Rep.  76.  b.  77.  39  ic  40  Eliz.  B.  B.  in  Bredon»s  Cafe. ^This  part  of  Bredoo'f 

Cafe  has  often  been  denied,  and  has  been  adjudged  by  Bramfton  Ch.  J.  and  his  companions  a  di(coD- 
tinuance,  becaufe  a  feoffment  is  of  another  natare  than  a  fine.  Sid.  83.  pi.  10.  Trio.  14  Car.  1. 
B.  H .  cites  Baker  v.  Hacker. In  Bredon's  Cafe  i  Rep.  76.  a.  the  joining  in  a  iue  held  no  forfei- 
ture, becaufe  the  law  (which  abhors  wrong}  will  conftrue  it  to  be  firft  the  grant  of  him  in  remaio^cr 
in  tail,  and  afterwards  the  grant  of  tenant  fpr  life ;  but  per  Hale  Ch.  J.  Vent.  160.  Mich.  23  Car.  U 
B<  R*  in  Cafe  of  Bulmer  v.  Pawlet,  the  reafcn  makes  againft  the  refolution ;  for  if  the  remainder  ia 
tail  paffes  6rft,  the  freehold  muft  g*  by  way  of  furrender,  and  fo  drawn  ;  but  they  (hall  rather  b#<oii« 
ib'ucd  to  pifs  infimul  ic  uno  flatu. 

6.  If  A.  be  tenant  for  life^  and  males  a  leafe  to  B,  for  his  Sfif 
and  B.  dies^  and  the  lejfee  re^entersy  yet  the  forfeiture  remains. 
Co.  Litt.  252.  ^* 

7.  Tenant  for  life  in  remainder  may  enter  for  the  forfeiture  of 
the  firft  tenant  for  life,  and  if  the  tenant  for  life  in  remainder 
makes  continual  claim^  and  the  alienee  diesfeifed^  then  he  in  the  r*- 
mainderfor  life  may  enter^  Sindifhe  dies  before  he  enters^  then  hi  /• 
the  remainder  infeejhall  enter^  becaufe  he  in  the  remainder  in  fee 
could  not  make  any  claim ;  and  therefore  the  right  of  entry 
which  tenant  for  life  in  remainder  by  his  entry  (hall  go  to  him  in 
the  remainder  in  fee,  in  refpeft  of  the  privity  of  eftate,  and  h  it 
is  of  him  in  the  leverfion  in  fee  in  like  cafe,  for  he  is  aHb  privy  ifl 
dlate.    Co.  Litt.  252.  a. 


»•• 
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(R.b) 
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(R.  b)    What  Perfon  fhall  take  Advantage  of  n 

Forfeiture. 

Who  in  refpeft  of  Eftate. 

i 

fi.  TF  leflfee  (or  life  remainder  in  faily  remainder  in  iatlj  re-  «Br.  Em 

**•  mainder  in  fee  to  UJfee  are,  and  leffee  infenjfs  the  firfi  re-  C««fe»We,' 
wiainder^  if  he  after  dies  without  iffue  the  fecond  remainder  may  |*'^  tSkT 
enter  for  a  forfeiture  \  for  the  feofFment  devefled  his  efliate,  and  ioaflkeit 
the  other  could  not  dfj/^^^  with  the  forfeiture  as  to  him.    ^41  waifiwn* 
Aff.  2.  adjudged.  Contra  f  41  £•  3-  ^l]  aJa*ml 

cd  to  B.  far 
life,  remainder  to  C.  in  tti],  remainder  to  W.  tfie  plaintifFin  ailbe  in  tail,  and  tliat  B.  enfeofied  C 
aodhif  wife  now  tenant  in  the  affile*  C.  died  without  heir  of  his  body,  and  his  wife  held  herfetf  in, 
and  after  B.  died,  and  the  plaintiff  freihly  entered,  and  the  wife  of 'C.  oufted  him,  and  W.  hrovght 
affile,  and  recovered  by  judgment;  for  though  W.  cannot  enter  for  alienation  of  B.  to  his  difinheri- 
tance  in  the  life  of  C.  who  took  the  efbte  which  was  in  the  firfl  remainder,  yet,  when  C.  died  widMwt 
ifliie,  now  entry  is  given  to  W.  for  alienation  to  his  difinheritance,  by  reafon  tliat  the  wife  of  O 
agreed  to  the  efbte,  and  did  not  waive  the  poiTeffion,  quod  nota.  Br.  Entre  Cong.  pi.  8z.  cites  41 
Aff.  1.— Br.  Forfeiture  de  terres,  pi.  84.  cites  S.  C. 

f  Br.  Entre  Congeable,  pi.  8.  cites  S.  C.  per  Wichengham,  quod  non  negatur,  wher«  the  fooShmatL 
was  tothe  firft  remainder-man  in  tail,  and  his  wife  who  furvived  her  hu^and.  ■  Fittfa.  "Bjosam 
CongeaUe,  pi.  25.  cites  S.  C.  Br.  Surrender,  pi.  3.  cites  S.  C, 

[!•  If  tenant  for  life^  remainder  in  fj/V,  reverfion  inyjr^  arc, 
and  kjfee  infeoj^s  reverfioner^  remainder  in  tail  may  enter  for  for- 
feiture.    I  Rep.  i  40.  adjudged.  ChudleigVs  CafeJ\ 

[3.  Lefliee  for  ///>,  remainder  in  tail^  remainder  to  the  right 
heirs  ofleffee^  and  he  makes  feoffment^  remainder  in  tail  may  enter, 
42  E.  3.  18.  IS  E,  3.  3.  b.  45  Aff.  70 

[4.  If  tenant  for  life  be,  the  remainder  in  taiL,  and  be  in  re-  ^  *  .  ^ 
mainder  *  releafes  in  fee  to  the  leffee.^  and  after  leffee  aliens  infee^  *  Fol.  8>S- 
and  after  hp  in  remainder  dies^  his  iflue  may  enter  for  forfeiture  ;  \,  '  C 
for  his  eftkte  was  not  amended  by  the  raleafe,  (and  though  his  C  394  J 
father  could  not  take  advantage  of  it  by  reafon  of  his  releafe,  yet 
tfiat  it  is  now  gone. )     43  Aff.  45.  ] 

[5.  If  leffee  for  life  aliens  he  in  remainder  in  fee  may  enter, 
17  Aff.  27.  18  E.  3.  35.] 

[6.  If  leflce  for  life  the  remainder  in  tailzxz^  and  leffee  alienf^ 
the  remainder  may  enter  for  it.  2  H.  4*  20.  b.  43  Aff.  45.  45 
Aff.  7.  admitted.] 

[7.  The  fame  law  of  a  reverfton  in  taiU  3  H.  4.  10-] 

[8.  If  ten;^nt  for  life  remainder  for  l\fe^  remainder  in  fee  arc, 
and  leffee  aliens  infee^  the  remainder  for  life  may  enter  for  ^he 
iforfeiturc.     50  E.  3-  4.I 

f  9.  And  in  this  cafe  if  the  remainder  for  life  4oes  not  enter^  the  Remaindeiw 
remainder  in  fc«  may  enter  to  the  ufe  of  the  remainder  for  life  ^*^^t"e^ 
to  defeat  the  alienation.     50  £  •  3.  4.  ]  during  the 

life  off  re- 

aiMnder-roaii  for  life,  but  he  may  onter  afcerw4rds«    Nfo.  18.  pi.  64,  Mich.  2 


394-  €fiak, 

[lO.  If  tenant  for  life^  the  remainder  in  tail^  the  remaiiider 
in  fee  are,  and  tenant  ror  life  makes  feoffmnt^  and  after  be  in  rc» 
mainder  in  tail  dieSy  his  iiuie  may  enter  for  the  ibrfeititfe.    43 

Afl;4S-] 
8.  F.  per         [i  I.  So  if  after  the  alienation  he  in  remainder  in  taUMeswth^ 
Dyer  and      ^^^  j^^^  j^^  jj^  remainder  in  fee  may  enter  for  the  forfeiture.  For 
yctdurittg     tiis  remainder  wasdevefted  by  the  alienation.     43  AiT.  45.] 

the  life  c({ 

bim  in  the  mefne  remainder  he  could  not  have  entered ;  for  he  is  eftopped  10  clain  vxj  dnm  ^ctqp 
daat^  the  life  of  the  sBcfne  remaiader-muiy  though  ihe  alienstioB  wtu  ori^ally  tP  his  4iinMri6ne& 
U%  O.  f  I  64.  Mich.  2  Elic.     ^ 

[12.  If  a  gifjp  be/#  iwdy  and  to  the  heirs  ofotUy  if  he  who  his 
but  for  life  aliens  infee^  the  other  who  has  the.  fee  may  enter  £or 
the  forfeiture.     45  AiT.  7.  admitted.] 

[13.  If  the  lord  of  a  cgpyholdfor  life  leafes  for  years  t§  cmmenu 
ai  ths  ettd  of  forfeiture  or  furrender  rftbe  tenant  for  l^e^  aad  after 
^  tenant  for  afe  commits  afoffeiture  by  making  of  afeofineati 
if  the  lord  will  not  enter  for  me  forfeiture  yet  the  ieflee  for  ycan 
may  ;  P.  8  Ja«  B.  per  Cur.  between  Were  v.  Ridont.] 

£14.  If  a  gifi  be  U  a  feme  ewert  and  J.  8.  and  t§  the  hwrs^ 
the  body  of  the  feme  by  her  baron  begotten  and  after  the  barm  iki 
without  ijffu£^  and  after  aUens  his  part  infee^  the  feme  (b^A  not 
filter  into  this  for  a  forieiture  ;  for  hy  the  death  of  her  htran 
without  iflue  (he  ought  to  be  tenant  after  poffibiKty  of  the  re- 
mainder i  but  becaufe  (he  was  feifed  of  this  per  my  &  per  tout 
for  her  life  before  this  eftate  vanilhes,  and  flie  had  not  anyeflatjp 
in  remainder  at  the  time  of  the  forfeiture.    45  Aff  7.  ad- 


judged.] 
[15.  If 


•  Ir,  Intfe      [i  r    if  a  leflce  for  lift  aliens  infee^  and  afterwards  be  in  rtwr* 

^^%tv»l  fi^  ^^'>  *"  *?""  ^^^  ^^^^^  ^^"^  ^^^  forfeiture,     a?  AflT.  32.  ad- 
l.c! judged.     ♦41  Ed.  3.  ai.  b.  adjudged,     f  50  td.  3.  21.  ad- 

Fttth.Entre  mdeed.l 

Coiigc«ble»    •»«>-• 

fl.  34.  ekes  S.  C.  f  Br,  Entre  Copgcable,  pi.  17.  cites  'K.  C.  For  title  of  csdy  naf  deCEoi 

froa  the  ancefbr  to  the  heir.— Fitsh.  Entre  Con^^able,  pi.  36.  cites  S.  C.    ■     ■     Br.  Doae,  pL 

7.  citeiS.C.P  ■    "Pi  See  pi.  i.  and  the  notes. 

16.  Where  the  tenant  for  life  had  aliened  in  fee,  he  in  revere 
fan  brought  writ  of  entry  with  diofe  words,  fuia  ea  alienavit  cn^ 

traforniamjiatuti  GlouceJP  &c.  and  it  was  abated  ;  for  this  ftacoK 
r   295   1  makes  mention  of  tenant  in  dower  aliening,     lliel.  Dig.  1 17* 
Lib.  10.  cap.  28-  S.  i.  cites  Hill.  3  £•  2.  Entre  8. 

17.  If  tenant  for  life^  the  reverjion  to  a  feme  cauert  infuAns 
to  the  baron  and  hisjaidfeme^  who  has  the  fee,  and  ^Mfeme  Jie$ 
without  heir^  the  lord  cannot  enter  by  theefchear^  nor  tor  forfeit 
ture  ;  for  this  is  given  to  the  heir  only,  and  here  is  no  heir,  whicb 
was  in  a  manner  agreed,  fir.  Forfeiture  de  terres,  pi.  97.  ciM 
39  E.  3.  29. 

Jr.  Forfei-        18.  In  aflife  a  man  leafed  to  J.  for  life,  remainder  to  B.  ht  teS, 

l^^ti/V;,  remainder  to  C.  in  fee.     J.  aliened  in  fee.     B.  died  without  ijfit 

citM  s.  p.  *  anddidnqt  enter.    Ct  may  enter  noW|  for  the  aUeoation  was  » 

5  tb: 


^nm.  $9$ 

tb^  difinberitance  of  them  all,  and  wt  at  firft  he  could  not  have 
enteredi  and  to  might  the  ijpie  in  taiiifB.  had  had  UTue,  and  died  i 
hi  wheo  entry  is  vefted  in  the  fadier,  it  (hall  defcend  to  (he  fon, 
and  there  if  the  alienee  for  life  had  died,  and  he  in  rt^mainder  en* 
tered,  the  iilSe  of  him  in  the  firft  remainder  may  enter  upon  him 
in  remainder  ivho  is  in  by  his  tenant  for  life,  as  well  as  upon  the 
tenant  for  life^  to  whom  his  tenant  for  life  aliened,  for  when  he  en^o 
teFedandagned4otiier«»ainder,hci6  in  imonediately  fayhistemnt 
who  aliened,  for  alt  the  remainders  which  pajfed  by  one  livery  make 
mfy  me  tenant  in  law,  and  therefore  the  entry  lawful  upon  any  in 
(bi  remainder^  as  well  as  upon  the  firft  alienee^  though  he  be  in  by 
Htltf  for  now  he  is  a  party  to  the  alienation  when  he  hath  agreed 
10  Che  remainder,  for  at  t4its  day  a  man  cannot  have  an  entry  ^ 
ppoR  him  who  was  in  by  title,  unlefs  in  fpecial  cafes  as  here^ 
where  he  is  party  to  a  wrong,  and  cannot  have  an  entry  upon 
bim  who  was  feifed  a  year  and  a  day,  which  appears  often  in  tho 
book  of  affixes.  Neyerthelefs  it  is  contrary  at  this  day,  for  no«r 
a  man  may  enter  upon  the  20th  alienee  if  no  defcent  be  had  which 
takes  .away  the  entry,  er  fuch  like*  Sr,  Entre  Cong,  ph  85.  cites 
43  AC  45. 

IQ»  Land  was  given  to  W,  and  to  A*  and  B»  bis  wife^  andta 
the  heirs  of  the  bo^  of  A^  and  B.  after  which  the  doj9or  releafts  t9 
W.  and  A,  and  B.  in  fee.  In  fuch  cafe,  if  A.  dies  leaving  iffiig^ 
and  W.  aiienf  i^j^y  o.  may  enter ;  and  thous;h  the  donor  had 
releafed  in  f^e  to  w .  and  B.  before  the  alienation^  yet  if  the  iffieit 
£ed  without  ijfue  afUr  the  alienation  of  fV,  and  the  entry  of  B.  yejt 
W.  cannot  re-enter,  becaufe  the  entry  of  B.  was  once  good  ; 
htifB.  had  not  entered  for  the  alienation  in  the  life  of  the  ijfue^ 
(be  could  not  ent^r  after  the  death  of  the  iflue  without  heir  of  his 
bodj;  for  then  Jhe  is  in  effe£t  no  more  than  tenant  for  life, 
where  before  {he  was  tenant  in  tail.  Br.  Entre  Cong.  pl«  87. 
cites  45  Aff.  pi.  7. 

20.  Lfafe  to  B.for  term  of  Txfe^  the  rema^ndfr  to  C,  in  tail^  the 
remainder  to  W,  in  tail^  and  after  B^  the  tenaint  for  life  infeoffed 
C.  and  his  feme  in  fee^  and  after  C  died  Without  ijfue^  by  which 
iy>  then  entered  for  theforfeiture^  and  well ;  for  the  feoJfFment  was 

no  furrender  to  C.  becaufe  his  feme  was  joined  with  him  who  ^ 

W  nothing  in  remainder  with  her  barofi.    Br,  Surrender  jd- 
46.  cites  3  H.  4.  12. 

21.  A.  Biakes  a  leafefor  life^  remainder  to  the  right  heirs  ofj*^ 
S»  The  UJfeeJor  life  makes  a  feoffment  in  feOy  in  the  life  ofy.  iS.--* 
A.  may  enter.  Jenk.  248.  pi.  38.  cites  9  H.  6. 

2?.  Where  a  man  enfeoffed  the  father  and  thefon  and  the  heirs  of 
tie  f other y  and  xht father  made  a  feoffment  in  fee^  ihcfon  may  enter 
into  one  moiety  for  the  diffeijirito  him^  and  into  the  other,  becaufe  it 
is  a  feofiment  and  an  alienation  to  his  difmheritance.  Br.  En- 
tre Cong.  pi.  36.  cites  22  H.  6.  51- 

23*  And  if  a  man  gives  land  to  the  father  andfon^  and  to  the 
heirs  of  ty^  body  of  the  father  begotten,  and  ih^  father  aliens  in  fee 
Wi  warr^tity  and  di^s^  th9  fon  may  entef  into  one  moiety  for 

the 
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the  difleifin^  and  (hall  have  his  a£lion  of  the  other  moiety.  Br« 
EntreCong.  pi.  36.  cites  22  H.  6.  51.  Per  all  the  Juftices. 
4  Le.  117.  24.  If  tenant  for  life  be  dijfeifed  and  takes  a  fine  of  a  ftrangcr 
i!c  &S  p  >^  ^^  ^  forfeiture,  and  yet  he  in  reveriion  has  but  a  right  in 
by  Man-  reveriion  ;  per  Man  wood  J.  Le«  264.  pi.  354.  i9£liz.C.B. 
wood  J.         Anon. 

Quod  Dyer 

negavitv  becaufe  the  leflbr  at  the  time  o^  the  fine  levied  had  tiothi4g  in  die  fereiiioA  hot  only  aii^ 

%  I^.  108.       25.  Lejfeefor  life  and  be  in  the  reverfianjoin  in  a  fine  to  a  ftranger, 

^'c\freed  ^^^  ^^'^^  '^^  reverjioncr  reverfed  the  fine  for  nonage.     It  was  held 

per  Curiam,  that  he  fhall  not  enter  for  the  forfeiture,  becaufe  he  joined  in  the 

fine  and  fo  confented  to  it ;  and  afterwards  the  fine  was  reverjtd 

auoad  the  infant  only.     Cro.  £.   124*  pK  3.    Hill.  31.  £iiz« 

B.  R.  Pigot  V.  Ruffell. 

26.  The  right  of  a  particular  ejlate  may  be  forfeited,  and  ir 
that  has  but  a  right  of  a  remainder^  or  reverfion^  fliall  take  AflW- 
fit  of  the  forfeiture ;  as  if  tenant  for  life  be  dijfeifidy  ^  ^^  ^^  ^^ 
a  fine  to  the  dijfeifor^  he  in  the  reyerfion  or  remainder  fi>ail  pnfintlf 
inter  upon  the  difleifor  for  the  forfeiture.     Co.  Litt.  252.  a. 

27.  And  fo  it  is  if  the  leffie^  after  the  diffeifin^  had  levied  a  frt 
toajlranger^  though  to  foine  refpefts  partes  fines  nihil  habue« 
runt,  yet  it  is  a  forfeiture  of  his  right.     Co.  Litt.  252.  a. 

28.  Ifle^Tor  infeofFs  firft  leiTee,  fecond  lejfee  may  enter;  per 
Croke.     Hetl.  55.  Mich.  3  Car.  C.  B.  Northen'y  Cafe, 

29.  A.  feifed  of  a  manor,  and  having  horn  felonumdefem^^ 
the  manor,  leafes  parcel  of  the  manor  for  years  to  B.  and  then 
makes  another  leafe  to  commence  after  the  determination,  fur* 
render,  or  forfeiture  of  the  lirft  leafe.  B.  wasfelo  de  fe.  Whe- 
ther A.  or  the  fecond  lefTee  Iball  enter.    Hetl.  55.  Mich.  3 Car, 

C,  B.  Northen's  Cafe. 


(S.  b.)     Leafe  at  Will. 
By  what  Words  it  may  be  created* 

[i*  TF  a  man  commands  another  to  occupy  his  land  at  bis  wiBj  diis 
-*•  is  a  leafe  at  wilL     1 1  H.  6.  33.  b.] 
Sty-  397.  [2.  If  A.  leafes  to  B.  habendum  at  the  will  of  J.  this  is  a  good 

s!p*! by ^^'  leafe  at  will ;  for  by  conftruftion  of  the  Jaw  this  is  at  the  wiU  of 
Koii  Ch.  ].  A.  and  B.  inafmuch  as  a  leafe  at  will  is  at  the  will  of  tbeleflbr 
in  Cafe  of     and  leflee,  and  cannot  be  at  the  will  of  one  only.     Co.  Litt 

Farmer  V.       ^-    r^  1 
Lawrence.      55-  L^'J 

It  was  held,       [3.  So  if  A.  leafes  to  B.  habendum  at  the  wiUof  B.  this  is  » 

*^'*^  *il*fes  S^^  '^^'^  ^^  ^^'^ »  ^^^  ^y  conftruSion  of  the  law  this  is  |t  die 
^  will  of  both  for  the  caufe  aforefaid.     Co.  Litt.  55.  Trin.  9  Car. 

•  Fol.  8«9.  B.  R.  between  Taylor  and  JJhe^  intratur  *  P.  9  Car.  Rot.  4I2« 

»■ .   V   -y  adjudged  upon  demurrer,  where  it  was  pleaded,  thai  it  was  agrc« 

between 


bttween  A.  and  B.  that  A.  being  pofleiTed  of  land  fer  years,  »t  the  wui 

fliould  permit  B.  to  put  a  ftack  of  hay  upon  the  land  of  A.  fojong  f^^i^^^^^ 

aa  itpleafe  B.  [now]  to  admit  this  to  be  aleafe  at  will,  then  it  is  r   ^q^j   1 

at  the  will  as  well  of  A.  as  of  B.]  is  good.  Br. 

Leafes,  pi. 
4l.  cites  9  E.  4. 1,  butfaysy  that  3$  H.  6.'fol.  ult.  it  wis  flouhted,  hut  It  was  Dot  much  argued  in  this 
.  foint;  quod  nota.     In  debt  on  a  leafe  at  the  will  of  the  plaintiff*  it  was  doubted  if  fuch  leafe  was 
food)  and  the  beft  opinion  was,  that  it  (haU  be  taken  to  be  at  the  will  of  the  leflbr  and  leiTee,  fo  that 
each  fhall  be  at  liberty ;  for  otherwift  it  is  not  indifferent.    Br.  LeafeS,  pi.  39.  cites  20  £,  4.  9. 

[4^  If  A,  being  poflefled  of  land  for  years,  agrees  with  B.  that  See  ut.  li- 
be  will  permit  B.  to  put  a  Jlack  (fhay  upon  lis  land/d  long  as  B.  ^J^'^  p^. 
plea/esj  this  is  not  any  leafe  of  the  land  where  the  hay  is  put,  but  ternofttf.  • 
only  a  licence.     Trin.  9  Ja.  B.  R.  per  Cur.  between  Taylor  and 

5.  j^bot  leafed  land  at  will  to  f.  ^'for  years^  andfo  from  year 
to  year y  rendering  certain  rent  to  himandhisjuccejfors  at  fuch  feafts. 
The  term  commenced  at  Mich*  and  at  Eafter  the  abbot  died^  and 
A,  was  eleffedabboty  who  after  the  death  of  his  predeceffor,  and  be- 
fore any  entry,  reeeived  the  rent  at  the  next  time  of  payment,  and 
Moore,  Brooke^  Lee  and  Grenevile  held  it  to  be  a  leafe  at  will, 
but  Pollard  e  contra,  who  held  it  a  leafe  for  a  year,  and  fo  for 
another  year,  till  he  be  difcharged ;  for  in  tiie  principal  cafe  the 
words  (at  will)  refer  to  the  occupation  of  the  land,  and  not  to  the 
will  of  the  years;  and  per  Brooke,  z  leafe  for  years^  without  faying 
fer  bow  many  years,  is  only  a  leafe  at  will*  Br.  Leafes,  pi.  22. 
cites  21  H.  7.  38.  but  Brooke  fays,  quaere  inde,bccaufeFitzher-» 
bert  held  the  contrary  in  14  H.  8.  which  fee  at  Br.  Leafes^ 
pi.  13. 

6.  A  leafe  yir  fo  many  years  as  lejfor  and  leffee  can  agree^  is  a  \^^f 
leafe  at  will  only  by  reafon  of  the  uncertainty.  Br.  Leafe,  pi.  J^'^^ 
13.  cites  14  H.  8.  per  Brooke*  rendering 

rent,  and 
afterwards  for  nine  or  tweWe  years,  as  W.  R.  a  third  perfon  fliould  agree,  by  whom  no  agreement 
wu  made,  but  the  leffee  continued  in  poffcffion  after  the  year,  all  the  Court  agreed  clearly  that  he 
wai  tenant  at  will ;  for  it  appears  by  the  deed  that  it  was  the  will  of  the  leffor  that  he  Ihould  hav« 
the  land  after  the  term,  though  the  certainty  of  yean  is  to  be  nominated  afterwards,  and  that  a 
uked agreement  makes  a  tenancy  at  will|  is  proved  by  15  £.  4.  6.  2  Sid.  153.  Pafcb.  1659.  B.  R« 
jBedfbrdv.  Johnfon. 

7.  Leafe  for  a  year  ^  and  fo  from  year  to  year  as  long  as  both  par^  ^7  *^«  ^^ 
tiispleafej  is  only  a  leafe  at  will ;  quxre.     Br.  General  Brief,  pK  thiols"' 
ao.  cites  14  H.  8.  lO.  leti*  for 

years,  and 
not  at  wiy.    Br.  Tenant  per  copie,  pL  17. cites  "14  H.  8.  lOk 

8.  Leafe  to  J.  S.  habend'  to  J.  S.  and  J.  N.  for  their  lives, 
rendering  rent ;  as  to  J.  N.  it  is  a  void  leafe,  he  not  being  party, 
and  he  is  not  fo  much  as  tenant  at  will  though  he  entered  and 
paid  the  rent ;  per  Wray.     Cro.  E.  116.  pi.  16.  Mich.  30  & 

31  Eliz.  B.  R.  in  Cafe  of  Reynold  v.  Kingman  and  Brown.         *  .  r  . 

•9.  Leflee  for  years  of  a  meffuage  grants  totum  mefuagiumfuum  j  ^"^  ^^^^^ 
Cn^ntee  kas  but  at  will  \  but  by  grant  of  all  his  intere/i  and  ejlate  be  lately 

the 


5^7  ttttntt. 

a^Hccd      the  i^hola  leafe  j^^.    2  lo.  7S.  ph  t04^  Trid.  2<  ^^  oi 
i.  Aecae   rtic  Exchc«|uer,  GriiEn'*  Cafe. 

Vimifaaolk    Ibid. 

ic^  If  a  manhmag  knda  or  toitflieBla  wiB  lit  fudi  faiAatf 
tenemeifta  to  anochef,  to  have  and  ^  )M/lk>  kim  end  ar  ^jr  Mrr« 
at  the  will  of  the  IdTor^  thcfe  W6r<ts  (Co  the  beirs  of  die  fdfee) 
are  void ;  for  in  this  cafe,  if  the  leiTee  dies,  and  his  heir  enters,  the 
kflbr  (ball  have  a  cood  adion  of  tftfipafs  againfr  hun.  liuu 
S.8a.  •^ 

C  39S  1  1 1.  £tf  thai  i^  tU  dsath  rf  iii  lijjie  the  leaic  is  atfikt^t* 
Unmntd  which  is  proved  by  this,  that  if  the  heir  enters,  d^plefo 
ihall  have  an  adion  of  trefpafs  quare  vi  &  armis^  heme  ai^ 
CAOry  made  by  the  leflbr.     Co*  Litt.  62.  b. 

la.  If  one  makes  a  Jr^  of  his  land  to  B,  until  bis  dtktm 
fMjy  ic  was  re(blv«d  Tria.  Pafcb.  24  £lift«  C  B.  as  appears  ia 
the  Biihop  of  Badi's  Cafe,  6'Rep.  35.  b.  that  this  is  but  a  leafe  at 
wiU,  without  livery  made,  but  if  he  nafaes  livery  then  be  halb  a 
fteekoU ;  per  Coke  Ch.  J.  3  Buift.  100.  Mieh.  13  Jaciathe 
Cafe  of  Blamferd  v.  Blanford. 

I  J.  Grant  to  A.  that  he  JhaU  havi  tbi  mUi  mifnfitiiflk 
hmd  makes  him  tenant  at  will*  Cart.  60.  cites  Cro.  L  65^ 
fpl.  9.  Hill.  20 Jac.  B.  R.]  Powfly  and  Blackman'a  Cafe. 
SameCiTct  14.  Leaib  for  vears,  provided  that  the  Ufi§  maef  enter  at  Ut 
YewiruMi  ^*^^  ^^  ^^  ^  good  leafe  delef  minablc  at  wiU,  being  uno  flata  ib| 
J^rs.  c.  pe«  Ydverson  J*  Het.  128.  Mich,  4  Car.  2.  C.  B.  in  Cafe  4/ 
LUt.Rcp.  Turner  v.  Hodges,  cites  21  H.  7.  14  H.  8. 
^^5'  %^  A  bare  agreement  that  J.  S.  Jhati  have  the  land  wiH  aot 

amoiint  to  a  leafe  at  will>  di<5uim  fiiit  &  non  negatur*  Keb.  a6i 
pi.  74*  Pafch.  13  Car.  2.  in  Cafe  of  Monifiis  v.  Baker. 

16.  If  A.  is  poffeffid  of  bi.  acre  for  a  term  efyears^  and  groats 

it  to  B.  ^i^eralTy,  (not  faying  and  to  his  executors  nor  fervAdt 

term  and  interejl)  in  fuch  cafe  B.  is  only  tenant  at  will  of  die 

term  to  the  grantor  ^  but  if  he  devifes  bl.  acre  to  B.  the  wbob 

term  pafles;  for  if  it  (houM  be  an  eitatt  at  will  it  wooM  either 

never  begin  or  determine  as  foon  as  it  begins  by  the  death  of 

A.  I  Salk.  347.  Mich.  3  W.  &  M.  in  B.  K.  fays  that  this  dilt' 

rcDce  was  taken  in  Cafe  of  Germain  v.  Orchard. 

Comb.  177.       17.  A.  leafes  a  mciTuage  to  B.  but  after  excepts  andreferon 

LS'd*lL-.  ^  port  for  the  ufe  of  himfejf  when  he  Jhall  be  there^  but  that  the  U^ 

Czrtlk.  103.  nant  may  enjoy  it  at  other  times j  tht  leflee  is  only  tenant  at  will  of 

s.  c.  heia    the  part  fo  excepted  and  referved.  1  he  Court  at  firft  doubted,  but 

accordingiy.  ^^^^  fome  time  taken  by  them  to  conitderof  ie,jadgmct3tiM 

156.  pi.  I.    siven  that  the  defendant  was  only  tenant  at  wilh    4  Mod.  ia« 

*.  C.  ad.     fliU.  2  &  3W.  6i  M.  in  B.  R.  Cudlip  v.  Rundall. 

judged  ac* 

cording!/.  IS  MU.  14.  S.  C.  Sc  S,  P.  admitted^  ■         Sh»w.  310.  S.  C.  beld  Kcovfiflcfr. 


rs.K2] 
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[S.  b.  2]     Created. 
By  AGt  of  the  Party. 

5.  [i.]  TF  lejir  at  vill  dejtrmn^s  the  wiUy  and  kj/ii  ewttnues 
tW^^  ^^poyi  the  accunomahlt  rent  incurnd  afigr^ 
wardsf  he  is  teiunt  at  will  again.    D.  2  £Iix.  17^  15.] 

6.  [a.]  If  a  man  mates  a  deed  ofleafe  for  life^  and  bids  him 
enter  into  the  land  according  to  the  deed  withaut  making  anf 
Svery^  (it  feems  it  is  intended  to  be  out  of  the  land,  and  fo  no  livery 
witiun  the  view)  this  is  a  good  leafe  at  will,  becaufe  he  has 
amed  that  leiTee  (hall  have  an  eftate,  and  he  cannot  have  other  [  399  2 
ems  without  livery.     18  H.  6.  16.  b.l 

7'  [3O  I^  ^  ^^^  delivers  a  deed  of  feoffmnt  to  another  the  *  •  lathe  «ri. 
fiHJhe  is  tenasiit  at  will  till  livery  rnade^  foe  be  ihews  his  will  by  vaai  it  u 
delivery  of  the  deed  that  he  {ball  have  the  land.]  (kffee,> 

8.  [4.1  Bui  it  ieeuis  if  a  man  delivers  a  deed  oi  feoffment  to 
A.  which  purports  a  feoffment  in  fee  to  A,  to  the  ufeofB.  there 

A.  fliall  not  be  tenant  at  will  till  livery  made  %  for  it  appears  that 
the  intent  was  that  he  fhall  not  have  any  thing  to  his  own  u(e.] 

9.  [5.3  So  it  feems  in  this  cafe  cejluj  que  ufe  (hall  not  be  te« 
BUit  at  will,  for  he  eannot  rake  any  thin^  by  the  intent  of  die 
deed  bitf  that  which  was  before  in  the  fec^ee  J 

10.  £6.]  If  a  man  covenants  to  permit  and  fufler  another  to  bave^ 
hddj  and  occupy  certain  lands  from  the  day  of  the  date  for 
iifcy  this  sa  but  a  c<yvenant,  and  no  leafe,  and  fo  the  law  will  not 
PKpoSt  any  livery,  and  theifffore  he  ihall  not  be  tenant  at  will. 
Tr.  5.  Jac.  B.  R.  between  Tooker  and  Squier.^ 

I  J,  £7.]  Brfore  27  H.  8.  of  ujes^  if  a  man  had  made  feoffrntnt 
of  land  to  his  aum  sife^  and  after  tht  feoffee  fuffered  him  to  take  the    .  . 
frtfits^  yet  he  is  not  tenant  at  will,  but  only  aifufferance*     1 7  H. 
7.  Rellowey  41.  b.  42.  Vide  Littleton  fe£k.  462.] 

la*  £8.]}  If  A.  hargains  and  fills  land  to  B.  hy  way  of  tnertgage^  Cro.  J. 
vpoa  condition  Utpay-^9XKa\vi  fiveral  fums  annually  for  fix  years  659,  pi.  9. 
^ttii%,aod  in  the  deed  is  fuch  covenant,  "  And  it  is  covenanted  f^'^^i^^^ 
"  and  agreed  between  the  parties  that  the  bargainee  ftiall  not  take  that  tht 
"  any  profits  of  the  land  titl  there  be  default  of  any  of  the  payments  buigaiiior  is 
•'.aforefaid,"  this  will  not  make  any  leafe  at  will,  becaufe  it  is  not  £^r^* 
^t  the  bargftiaor  {hall  take  the  profits,  but  only  that  the  bar-  «ihie,  asd 
pinee  fliftil  not  take  them,  which  founds  in  covenant,  and  fo  he  «hc  wi«  rf 
IS  tenant  at  fufFerance  and  not  tenant  at  will.     Mich.  20  Jac.  ^^'j^^^ 

B,  R.  pef  Cur.  between  PowfeUy  and  BlackmanJ]  aad  juds- 

ment  for 
4  Roll.  Rep,  141.  184.  ft.  C.  and  the  Chief  Juftiec  and  Chaviberlaine  held* 


ihac  A.  the  baifainor  was  tenaat  at  fufFerance  ;  but  Doderidge  and  Haughton  cited  Litt.  fol*  icS. 
^i»t  it  was  a  leafe  at  will*  to  which  the  others  feemed  to  agree.  Palm.  201.  S.  C> 

Bfldgn.  la*  S.  C.       ■    -4  Nfod.48.  Arg.  cites  S.  C.  thusivis.  A  mortg^age  was  made  of  ianda  fov 
payment  of  money  within  die  fpace  of  five  years  at  feveral  payments ;  and  in  the  fame  deed  it  was 
Htvs^t  thai  the  mortgagee  (hould  not  intermeddle  with  the  adlual  poflei&on  of  the  profits  liOtil  de- 
fault 


399  <0ftate. 

Inlcof  ptTBient  fte.  afterwtrds  the  mortsaf or  made  i  leafe  of  the  Undt  for  fix  years ;  die  Icflcl  ei* 
Cered»  the  money  was  not  paid,  and  at  the  end  of  the  term  the  leflbr  had  his  eftate  again  ;  the  uku 
gagee  without  any  lawful  entry,  deWfed  the  lands  to  hii  Ton  and  died ;  and  it  was  adjudged  (hat  di^ 
4eviiia  wis  food,  which  could  not  be  if  the  leafe  made  by  the  fiu>rt(a|or  had  been  a  difelfin. 

9.  If  A,  enters  upm  B.  by  the  agreement  of  the  fend  B.  he  is  te- 
nant at  will,  and  ndt  a  difleifor ;  quod  nota  bene*  Br.  Tenant 
per  copie,  pi.  5.  cites  15  E.  4.  4.  5. 

10.  Before  the  (latute  of  27  H.  8.  of  ufes  if  cefluy  queiferfd 
manor  to* which  an  advoivfon  is  appendant  prefents  upon  an  avoid- 
ance by  fujferance  of  the  feoffee^  yet  if  he  be  difturbed  he  could  not 
maintain  a  quare  impedit,  for  he  had  not  any  eftate  at  will. 
Eelw.  42.  b.  17  H.  7. 

11.  IfleJ/or  makes  Ihery  to  another  upon  the  land  by  ajent  ef 
lejfee^  and  in  his  prefence,  it  is  a  good  livery ;  for  the  affent  of 
kflee  (hall  make  a  leafe  at  will  or  a  furrender  for  the  time,  2 
Koll.  Rep.  5.  pi.  17.  cites  40  £Iiz.  6.  per  Cur.  between  Shep- 
herd and  Grey. 

f  460  3  ^^*  l^  tenant  at  will  he  oufted  by  a flrangef^  zni  he  re-enters^ 
Bridgm.  14.  he  is  tenant  at  will  to  the  leflbr ;  held  per  Cur.  Cro.  J.  660.  pL 
by  fiii"  re.  9-  ^^"'  ^°  J^^-  ^-  '^^  ^"  ^^f®  ^^  Powfeley  v.  Blackman. 

entry  he 

lus  reduced  the  eftste  to  the  leflbr,  and  cites  Ld.  Ab^rgarenny's  Cafe,  D.  1^3.^— Palm.  »ot.  S.  C. 
■    A  Roll.  Rep.  241;  284. 

13.  Leafe  by  tenant  in  tail  dnd  him  in  revetjionfor  life  9f  the 
lejfee ;  tenant  in  tail  dies  without  iiTue^  This  is  a  difcontinuance 
by  tenant  in  tail,  and  the  lefleie  is  only  tenant  at  will  to  him  in 
reverfion,  notwithftanding  his  joining  with  tenant  in  tail*  Cro. 
Car.  405.  pi.  4.  Pafch.  12  Car.  B.  R.  Bakery.  Hawkins. 
irownL  30.  14.  If  tenant  for  years  holds  over  Ws  term,  and  continues  t9  feij 
43*  S.  P.  jj/j  jrent  quarterly  as  before,  that  this  payment  and  acceptance  of 
the  rent  amounts  to  a  leafe  at  will  i  per  Roll.  Ch.  J.  on  a  trial  at 
ban  All.  4.  Mich.  22  Car.  B.  R.  Sir  Tho.  Bowe's  Cafe. 

1 5.   When  a  feoffment  is  made  on  confidence  to  perform  the  lo/l 
will  of  the  feofFor^  it  fhall  be  intended  by  the  law  that  the  feolfa 
ought  pfefently  to  occupy  the  land  at  the  will  of  the  feoffees- 
Cart.  60.  Pafch.  18  Car.  2.  per  Brovim  Arg.  cites  Litt.  S.  463. 
fenfry  by  16.  There  cannot  be  tenant  at  will  till  there  is  agreemeot^ 

agreement  both  parties^  OT  till  there  is  stn  entry  i  per  Bridgman.  Cart.  67. 
■;^**;"   Pafch.  18  Car.  2.  C.  B. 

lenaiit  tt 
vUt,  and 
ccduy  quetruftUfuch;  Ar^.  Show.  315.  Mich.  3  W.  &  M.  A  bare  t^rceraeot  «H1I  cube 

•  tenancy  at  will,     a  Sid.    15  j.  Pafch.  1659.  B.  R.  Bedford  v.  JohnTon. TomakecA<s« 

will,  it  is  not  always  requifite  that  there  be  exprefs  confcntof  both  parties,  but, it  fuflkes  if  thertbe 
fifmedung  tantamcjunt,  which  the  law  fays  there  is  in  the  cafe  of  a  ceftuy  que  truft ;  fw  every  fjc^ 
troft  implies  that  the  leflbr  (hall  take  the  profits,  becaufe  he  is  ceftuy  que  truft,  ^icb  indudts  «• 
tftate  at  will;  refolved.  6id.  458.  pi.  1.  Trin.  22  Car.  2.  B.  R.  in  Cafe  of  Freeman  T.Btfc* 
-'^*— An  entry  by  the  confent  of  the  parties  makes  a  tenancy  at  will ;  Arg.  See  Canh.  loi. 

Vent.  80.         17,  If  tejir  enters  on  his^ lejfee  for  yearsy  he  is  tenant  at  irill* 

Sid 


F-.  ' 


SiJ.  349.  pi.  16.  Trin.  19  Car.  a.  C,  B.  Refolved  in  Cafe  of  l^'^X' 
Barnfv.  i^rceman.  ^  Jtp  •*^- 

fcdd  Kcoidiagly  by  aUt  pneitr  Mortmi* 

18.  Ow  ihat  could  read  made  an  ngnenuntfor  a  Uafefor  21 
/Mri;  the  lejjor  himfelf  i/rvu;  rt^  t^#  kut  for  one  year ^  and  r^arf 
^ /^r  21  years,  and  after  the  expiration  of  a  year  ejeded  the 
klleei  akid  he  brought  a. bill  in  Chancery  to  be  relieved  upon  all 
this  matter,  which  was  in  prbof;  but  it  was  dijmiffid  with  cofts^ 
for  it  was  within  the  ftatute  of  frauds  and  perjuries,  and  being 
able  to  read  it  ^ras  his  own  fo/ly,,  otherwife  if  he  had  been  uH^ 
tittered.     Skin.  159.  Hill.  35  it  36  Car.  2.  Anon,  in  Chancery. 

(T.  b)     In  what  Manner  a  Leafe  at  Will  may  be 

made. 

By  A&,  in  Law.  _ 

{i.  tF  the  grandfather  eryoys  the  land  of  the  fon^r  caufe  ofna* 
*  turif  he  is  tenant  at  will-     42  E.  3.  7.] 
[2.  If  the  King  grants  land  to  another  ana  his  heirs  males^  this  [  40 1   ] 
grant  is  void  for  the  uncertainty^  and  grantee  {hall  not  be  tenant  <  ■   ^  ■   ^ 
w  will.     18  H.  8.  J         1  Rep.  4 J.  b.  •  Akonwood's  Cafe.    Da.    *<>i-  ««°- 

*•  '♦3]  *  a  And. 

156.  pU  86.  S.  Cv  *  8.  P. 

[3.  So  if  the  King  grants  rent  or  land  without  limiting  any 
fftate,  the  grant  is  void  for  the  uncertainty,  and  the  grantbe  fhall 
not  be  tenant  at  will.  Da.  i.  "^5.  Dean  and  Chapter  of  Ferne's 
Cafe.    Contra  17  E.  3.  45.]' 

[4.  If  the  Kifig  grants  land  prohis  hominibus  de  dale^  rindring 
tent,  they  are  tenants  at  will.    D.  I  Ma.  100.  Da.  i.  43.  b.J  ' 

[5.  If  the  KinA  grants  an  office  to  another  at  will^  and  grants 
a  rent  to  him  for  the  exercile  for  his  lifcy  yet  this  is  determinable 
upon  the  determination  or  the^ofEce.     Co.  Litt.  42.] 

6.  A  feoffment  was  made  habendum  a  die  datus  for  life  of  the 
ieflee,  and  a  letter  of  attorney  to  make  livery.  The  attorney 
inaie  iivery  the  fame  day  it  bore  date.  The  livery  is  void  as  to 
the* making  it  a  good  leafe,  and  yet  the  leflee  entering  and  paying 
his  rent  is  tenant  at  will ;  as  one  entering  without  livery  is  te- 
nant at  will  to  the  feoffor.  Cro.  C.  338.  pi.  ai.  jMich.  i« 
Car*  B.  R.  BuU.  v.  Wyatt. 


tot,  X.  Gjt  (U.  b) 
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(U.b)     [Leafe  at  Will.] 
Out  of  what  Eftate  it  may  be  made. 

tit  tF  the  Kingjeizes  lands  of  priors  aliensyfir  caufe  ofwar^  h6 
•*•  may  leafe  it  at  will-  17  £••  3.  2.  17.  b,] 
2.  A.  and  J.  his  wife,  and  T.  and  M.  his  wife,  were  agreed 
Upon  exchange  of  land  for  land,  by  which  T.  and  M.  entered, 
and  after  infeoffed  A.  and  his  father  tnfee^  where  they  ought  to  have 
given  to  A.  andj.  his  wife  in  toily  the  remainder  to  the  right  heirs 
of  the  wifey  and  alfo  T.  and  M.  his  wife  (hould  pay  annually  40  s. 
8  d.  to  the  faid  A.  and  J.  his  wife.  This  was  arrear  for  four 
years,  wherefore  A.  and  his  wife  entered,  and  T.  and  his  wift 
oufted  them,  and  they  brought  an  aflife  and  recovered  by  judg* 
ment,  for  by  the  mif^maiing  of  the  ejiate  A.  and  his  wife  w^^  wj 
tenants  at  will^  and  therefore  tht  entry  of  A.  lawful.  *^.  £fiC« 
Cong.  pU  10.  cites  45  £•  3.  20« 

(X.b)    [Leafe  at  Will.] 

ITo  whom  it  may  be  made. 

In  refpeft  of  the  Eftate. 

f  I.  f\  NEjointenant  in  fee  cannot  leafe  at  will  to  bis  eompeMiai^ 
One  jointe.  "  becaufe  by  the  law  they  hold  per  mic  &  per  tout^  and  Ac 

reafehis^  One  may  take  all  the  profits,  and  the  other  has  no  remedy, 
part  for  1 1  H«  6.  34.  But  qu^re,  for  if  the  one  takes  ail  the  profits,  this 
[   402  3  is  a  tort,  and  the  other  may  take  all  from  him,  and  this  kafe  at 

years  or  ^iH  toUs  thcm  both.  ] 

at  will  to  ■* 

his  companion.     Co.  Litt.  286*  a. 

Ow.  702.         2.  Two  are  jointenants  for  life  \  one  aflentS  that  the  other 

lirtman  Ai^"!^  occupy  and  take  the  profits  to  his  own  ufe,  this  amounts 

s.  C.  and  to  z  leafe  at  will,  which  one  jointenant  may  make  to  the  other) 

judgment  but  if  One  fays  to  the  other,  ^'  I  will  not  occupy  it,'*  this  is  no 

An?by°^^^'  affent,  nor  is  materiah    Cro.  E.  314.  pi.  7.  Hill,  36  EUx.  B^IL 

Popham,  Geanes  v.  Portman. 

the  faying, 

«*that  he  will  net  occupy*'  are  words  in  tbe  negative*  which  will  noteiclude  him  of  hii  iiu<eidl» 

but  in  the  cafe  at  bar  th^  will,  becaufe  tbey  are  ia  the  affirauuire  ib,  rix.  that  be  duU  ototfj  dc 

and  foleiy« 


fJ^b) 
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(Y.  b)    Leafe  at  Will  Determination. 
What  A€t  fliall  be  a  Determination. 

ti.  TF  a  man  leafes  land  at  will,  and  after  grants  a  rent-charge 
in  fee  to  another^  this  is  not  any  determination  of  the  will ; 
admitted  11  H.  6.  33.  (But  quaere  for  what  remedy  (hall 
the  grantee  have  for  the  rent,  for  he  (hall  not  did  rain  the  beafts 
oftheleiTee  if  the  leafe  continues,  becaufe  this  was  paramount 
the  charge.] 

[2.  If/fi^rat  will  of  black  acre  covenants  with  a  ftranger  to  But  by  the 
make  a  feoffment  to  himofit^  this  Is  not  any  determination  of  the  ^^  ^^^ 
will  till  feoffment  made  \  for  notwithflanding  the  covenant  perad-  the  will  was 
denture  he  never  will  make  the  feoffment.     M.  38  &  39  Elifc.  determined, 
B.R.perGawdy.]  ^^^_):, 

]c6.  cites 

1  H.  6.  17.  Fitth.  Aid  de  R6y,  pi.  22.  fer  Newton. D.  iS.  a.  b.  pi.  106.  S.  P-  but  takes  a 

difference  between  a  feoffment  by  the  leiTor  of  tenant  at  will,  and  where  it  is  made  by  a  ftranger  who 
bad  a  right  of  entry  into  the  fame  land,  for  that  is  no  determination  of  the  will  of  the  leffor. 

[3.  If  leffor  at  will  enters  into  the  land  without  the  affent  of  the  S.  C.  but  if 
kjfee^andcutsdownatreey  this  is  a  determination  of  the  will,  be-  „e  excepted 
caufe  otherwife  would  be  a  wrong  in  the  lefTor.     Co.  LUt.  then  it  is  no 

55.  b.l  determina. 

^^       ^  tionofthe 

Will ;  for  then  the  aA  is  lawful  albeit  the  will  does  continue.     Co.  Litt.  55.  b« 

[4,  If  a  than  leafes  at  will  a  manor  to  which  a  common  is  Br.  tenant 
appendant,  and  afterwards  puts  in  his  heajls  to  ufe  the  commony  it  ^^  ^i^j  ^<;f[cs 
is  a  determination  of  the  wilL     Co.  Litt.  55.  b.J  14  e.  4.  6. 

Ibid. 

pi.  29.  cites  14  £.4.  7a 

[5.  Thcleffor  may  by  fl^f7aa/f «/ry  into  the  land  determine  his        , 
will  in  the  abfence  of  the  leffie^  but  by  words  fpoken  out  of  the  land 
the  will  is   not  determined  ////  the  lejfee  has  notice.     Co.   Litt. 
JS'.  b.] 

[6.  U  tenant  at  will  cuts  down  timber  trees^  or  voluntarily  puHs  t\,.y\^. 
int' » or  proftrates  houfesy  this  determines  the  will,  and  the  lefTor  Trin. 
may  have  trefpafs  for  it.  Mich.  28  &  29  Eliz.  B.  between  IVaU  [   403   ] 
irave  and  Somerfet.  Rot.  318.  adjudged,  cited  Co.  Litt.  57.]       49^11*. 

grave  v.  So« 
merfct,  S.  P.  admitted^  the  Court  being  clear  of  opinion  that  trefpafs  lay  agalnft  him,  and  cites  Licu 
I.  25. Gouldib.  731.  pi.  17.  S.  C* 


[7.  If  tenant  at  will  grants  over  his  eflate  to  another^  though  it  r 


♦  be  a  void  grant,  yet  it  amounts  to  a  determination  of  his  will.  *  F«>*-  86x 
Co.  Litt.  57.] 
8.  When  a  man  dijlrains  his  tenant  at  will  for  renty  and  makes 
.  G  g  2         .  a  pound 
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apouniinthtjameland,  this  making  of  the  pound  there  is  1  Un- 
charge of  the  leflee ;  per  Keble^  qu^  non  negatur.    Br.  Diftrefs^ 
pi.  30.  cites  21  H.  7.  32. 
^*6'  ?'  9'  ^  ^SK'^^  tofurrender  my  lands^  Is  not  a  prcfent  and  exprefi 

s?c^di^*  furnender.     Le.  178;  pL  230.  Trin.  31  Eliz.  B.  R.  Sweeper  v, 
jtidgnL        Randall . 

10.  If  tenant  at  will  takes  feoffmeni  of  a  Jiranger  it  is  a  detcr^ 
Itiination  of  his  will.  Cro.  E.  116.  pi.  16-  Mich.  30  &  3t 
Eliz.  B.  R.  Per  Wray  in  Cafe  of  Reynold  v.  Kingman. 

11.  There  is  an  exprefi  oufler  and  an  implied cujier  \  exprel^ 
iis  when  the  leflbr  comes  upon  the  land  and  cxpredy fhrewams 
the  leflee  to  occupy  the  ground  no  longer  5  and  implied,  as  if 
the  leiTor  without  the  confent  of  the  leflee  enters  into  the  lands 
and  cuts  d^wn  a  iree^  this  is  a  determination  of  the  Will  \  for  that 
it  {hould  otherwif<;  be  a  wrong  in  him^  unlefs  the  trees  were  ex* 
cepted,  and  then  it  is  no  determination  of  the  will  \  for  then  the 
aA  is  lawful,  albeit  the  will  does  continued.     Co.  Litt.  55.  b. 

12.  Tenant  at  will  is  at  the  will  of  both  parties,  but  the  will 
ihall  not  be  determined  by  every  zQi ;  \ffeme  Ujfee  at  will  takes  ba- 
ron, orafemelejforat  will  takes  ^jr0;r»  although  the  feme  has  put  her 
will  in  her  huiband,  yet  it  (hall  not  be  faid  a  determination  with- 
out the  ele£lion  of  the  leflbr  or  hufl^and  to  the  conthury.    Croi 

^     C,  303,  304,  per  Cur.  Pafch.  9  Car.  B.  R» 

13.  If  A.  make  a  leafe  at  will  to  B.  and  he  is  oujied,  and  then 
enters  again,  and  takes  a  new  ejlate^  the  will  is  determined;  hot 
a  ftranger  cannot  determine  his  eftate  without  his  confent ;  but 
in  the  principal  cafe  he  determined  his  firft  eftate  by  making  a 
new  contract  with  the  diflfeifor  of  his  leflbr  \  per  Roll.  Ch.  J. 
Sty.  363.  Hill.  1652.  Locky  V;  Durhiloe. 

If  Icffor  14.  In  debt  for  rent  the  plaintiff  made  a  leafe  at  will,  and  after 

in!ron*fii4nt    ^^^^^^  Uofe  to  another  for  years^  to  eommence  immediately  t  but  leflbr 
with  the      and  leflee  for  years  agree  that  he  (hall  not  enter  till  after  the  rent 
continuance  is  due  by  tcrtant  at  will,  this  was  a  determination  of  the  eftatc 
at  ^!i^*  at  will  i  and  a£lion  for  the  rent  lies  not  againft  him*  2  Lev.  88. 
ihaii  deter-    Pafch.  25  Car.  2.  B.  Ri  Dinfdale  v.  lies* 

snincitfram 

fuch  time  u  the  tenant  at  will  takes  notice  of  it>  and  heforfr  ttie  entry  of  tlie  leflbr,  though  thliflOf 

pro^e  a  mirchievousoife  in  regard  of  the  frequency  of  conveyancing  by  leafe  and  relcafe ;  per  Hale  Ch. 

J.  Vent  247.  Mich.  25.  Car.  2.  B.  R.  HiuchmanY.  lies,  S.  C. Raym.az4.  S.  C.  hotisftxtrd 

a^t  an  zSCiotk  of  tre(pafs  brought  by  leflee  at  will  againft  the  leflbr  for  diftraining  hit  goods  ibr  the  ml 
a^rrear  at  the  end  of  the  year,  »nd  adjudged  for  the  plaintifl',  becaufe  the  leafe  for  yean  was  a  determi- 
]iation»f  the  eftate  at  will  efpecially  the  plaintiff*  in  his  pleading  having  acknowledged  the  leafe  fer 
years  to  commence  in  intereft  at  a  time  prior  to  the  end  of  the  leafe  at  will.">i  *•  j  Kcb.  207* 
fi.  6.  S.  C.  in  trefpafs,  and  adjudged  per  tot.  Cur.  for  the  plaintiff* 

75.  If  a  fettlement  be  made  by  leafe  and  reUafey  if  tenant  at 
"will  knows  nothing  of  it,  it  is  no  determination  \  fo  to  fay  /  m 
determine  my  will  is  not  enough  without  notice  to  the  kflee  at 
will ;  and  that  he  will  take  advantage  of  it.  3  Keb.  208.  pL  6« 
Mich.  25.  Car.  2.  B«  R.  in  Cafe  of  Dinfdale  v.  Ues. 
C  404  I  16  If  a  leffor  j&jv  the  lejfee  fhall  hold  it  no  longer^  the  leflee  (as 
fooh  as  he  knows  of  the  words)  maj  take  an  advantage  of  tbeoi 
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a  a  determination  of  the  wiD.    Vent.  248.  Mich.  25  Car.  2« 
B.  R.  Hinchman  v.  lies. 

17.  A  manleafes  at  will,  referving  rent,  from  Michaelmas  as 
long  as  both  parties  (hall  pleafe,  the  leffir  puts  in  cattU^  and  yet 
ifiramfor  rent ;  the  leflee  brings  trefpafs  ;  the  leflbr  avows  for 
rent  upon  the  leafe ;  the  leiTee  replies  the  determination  is  good 
&c.  ct  judic'  pro  quer* ;  but  if  the  cattle  had  been  put  inpri^ 
vatdj  witheut  the  UJfor*$  knowledge^  or  privity^  or  notice,  the 
leflee  will  be  liable  for  the  rent.  And  per  Parker  Ch.  J.  it  ought 
only  to  be  {hewn  that  the  will  was  determined  and  the  manner 
of  the  determination  ought  (0  come  in  evidence  Hill.  9.  Geo« 
B.  R.  Harold  v.  Norman. 


(Z,  b)    What  A<a  in  Law  [is  a  DeUrminaSion  of 

an  Eftate  at  will.] 

[1.  TF  the  leJforztynM  he  outlawed  in  a  perfonal  a£lion,  the  Yet  the  kf^ 
•*'  will  is  determined  i  for  the  King  (hall  have  th,e  profits  feeftallhavt 
afterwards.     5  Rep.  116.  b.  Oland's  Cafe  9  H.  6.  21.]  mines' 

Rep.  II 6. 

K  I.  C. ^Mo.  394, 395.  S.  C.  butS.  P.  does  not  ippetr. Cro,  E.  450.  (hit)  pt.  10.  S.  C.  but 

S.  P.  does  not  appear.— —Gouldfb.  190.  pi.  136.  S.  C.  Se  S.  P.         The  outlawry  is  no  determi* 
nation  tillfeiAire.     c  Rep.  1 16.  b.  S.  C— 3  Keb.  207.— —Outlawry  it  a  determination  of  eftate 

•twill,  thougli  not  01  a  copyhold  eflate.     Het.  127.  Arg. ^Rut  it  it  no  determination  till  afeifure 

in  cafe  of  leflbr,  nor  ajk  extent  till  a  liberate ;  per  Hale  Ch.  |.  Vent*  24S.  Mich,  25  Car.  2*  B.  R« 
Hmcbman  v.  Ilet^ 

S2.  I(leffee9t  will  be  outlawed  in  z  perfonal  ailion  the  will  Andinfuch 
ctcrmined  by  it.     5  Rep,  n6.  b.  Gland's  Cafe.]  -Kii^gXil 

hare  the  emblementi.    Ibid. 

[3.  If  zfeme  leafe  at  willy  rendring  rent^  and  after  takes  barouy  5  ^«P«  '«• 
this  does  not  determine  the  leafe,  but  baron  and  feme  (hall  have  ^'^^' 
a£Hon  for  the  rent.     Co.  Litt.  55.  b.]  Ii«.  c.  B. 

HenAead's 
Ca&  S.  T*  refolvcd*  that  without  exprefs  matter  done  by  the  baron  after  the  marrid^e  to  determine 
tbt  will,  it  it  not  determine4.— — Cro.  C.  304.  Pafch.  9  Car.  B.  R.  per  Cur,  S.  P.  accordingly. 
•— — Kelw.  162,  163.  Arg.  cites  35  H.  6.  and  18  H.  6.  S.  P, 

[4.  So  if  a  leafe  a^  will  be  made  to  a  feme  rendriTig  rent  who  ^  Rep,  ro. 
takes  baron t  this  does  not  determine  the  xeafe,  but  an  action  lies  a.  s.  p.  rel 
againfi  tb«n  for  the  rent  or  a  diftrefs.    Co.  Litt.  55.  b.]  .  S^^'f '" 

^  j-#        -I  Henftcad't 

Cafe.: 

Cro.  Car.  304.  S,  P.  per  Cur. 

[5^  So  \{  baron  emdfhne  leafe  at  wiOthe  land  ofthepme^  ren-  5  Rep.  10. 
dring  rent,  and  the  baron  dies^  yet  the  leafe  fhall  continue.    Co.  h  ^\F' '" 

Jtt.    5S.  b.J  Cafe. 

[6^  So  if  a  leafe  at  will  be  made  hy  two  to  tuw^  and  after  one  s  Rep.  i«« 
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pafs,  pi. 

•217.  cites 
6.  C. 


u^'/'jV*  ?^'*'  ^^^  or  hjfces  Jhoulddie^  th^  leafe  at  will  is  not  deternund 
S?e  aT?o"a  ^^^  ^'^^^^  ^f  thefe  cafes.     Co.  Litt-  55.  b.J 

leafe  made 

to  fevcral,  and  held  Co  be  no  deter minatioo  o{  the  will,  and  though  nothing  can  funrive,  yet  iraT* 

much  as  every  jointcnant  is  p^fTcircd  per  my  &  per  tout,  tlicj-  ft.all  be  chatiged  with  the  wbofc 

C.Q-    n   rent;  and  that  fo  the  quxrc  in  lo  E!i«.  D.  269.  [pi.  «o  ]  is  well  relblTed.    Andai 
nr^J    J  to  ch9  leafe  at  will  by  two  refolvcd  accordingly,  ibid.  10.  b. 

Mar'^'  \  7-.  Where  the  lejfor  at  will  dies  the  leafe  is  determined ;  for  the 
io6.^cite8  ^*'^  's  determined  by  his  death  ;  and  where  it  is  determined  o( 
21  H.  6.  the  one  part,  it  is  determined  of  both  ;  and  there  if  he  occupies 
Aidde^R^**'  after,  it  feems  that  he  is  a  tenant  by  fufferancc,  and  io  it  appears 
©1.  «*  j>er^'  ^^  Lib.  Littleton.  Br.  Tenant  per  copie,  pi.  4.  cites  ai  H.  6. 37* 

Newton.— 

♦  Fitzh.  is  (17)  hut  it  (houl4bc  as  it  is  in  Br.  (37.) 

Br.  Replea-  8.  If  tenant  at  will  be  ou/ted^  and  his  lejfor  dij^ijfedy  he  may  have 
der^26.  cites  t^efpafs  without  rcgrefs,  and  per  Fortefcue  and  Yelverion  J.  hi 
Br.  Trcf.  h  bis  re-entry  cannot  re- continue  his  ejlate^  not  the  ejiate  of  the 
lejfor y  and  may  have  trefpafs  without  regrefs,  but  there  he  did, 
and  brought  trefpafs  ;  and  recovered,  ^nd  yet  by  them  he  cannot 
re-enter ;  for  by  the  dilTeifm  the  will  of  his  leflbr  is  determined,  and 
therefore  cannot  re-enter.  Br,  Entrc  Cong.  pi.  46.  cites  38 
H«  6.  28. 

9.  If  the  lefTor  diftrains  for  rent,  and  impounds  the  diftrefs 
upon  the  ground  letten  at  w/V/j'the  will  is  determined.     Co.  Litt. 

57-  *^- 

10.  If  a  man  makes  a  leafe  at  will  and  *  dies^  now  is  th«  will 

determined,  and  if  the  lellee  continues  in  pofleflion  he  is  tenant 
at  fuff^rance,  and  yet  the  heir  by  admifiion  may  have  an  ai£ze  of 
mortdancefter  againft  him.     Co.  Litt.  57.  b. 

fee,  the 

heir  (hall  have  a  mortdancefter;  Arp.  Ow.  28.  cites  10  E.  4. ♦  Br.  Tenant  by  copy  ftc  pl.l3« 

cites  21  H.  6.  37.     But  qusere  if  it  be  nototherwife  of  tenant  by  copy  of  Coart'-roU. 

11.  If  a  man  &c.  will  let  lands  and  tenements  to  another,  to 
have  and  to  hold  to  him  and  to  his  heirs  at  the  will  of  the  lejfor^  lixk 
words  (to  the  heirs  of  the  leflee)  are  void  j  for  in  this  cafe,  if  the 
leflee  dies,  and  his  heir  enters,  the  leflTor  {hall  have  a  good  adioa 
of  trefpafs  againft  him  &c.     Litt.  S.  82. 

1 2.  By  which  it  is  proved,  that  by  the  death  oflejfee  the  leafe  is 
ahfolutely  determined^  which  is  proved  by  this,  that  if  the  heir  en- 
ter the  ieffor  ihall  have  an  acf^ion  of  trefpafs  quare  vi  tt  armis 
before  any  entry  made  by  the  Ieffor.     Co.  Litt.  62.  b. 

1 3  An  extent  upon  the  lejfee  will  not  determine  the  will  un^l 
the  liberate;  per  Hale  Ch.  J.  Vent,  248.  Mich.  25 Car.  2.  B.R. 
Hinchman  v.  lies. 

14.  If  a  man  makes  a  leafe  ^t  will  to  two^  andom  dies^  the  leafe 
is  not  determined.  Frecm,  Rep.  450.  pi.  613.  Pafch.  li'jj* 
in  an  anonymous  Cafe. 
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(A.  c)     EftateatWilL 
Who  may  deternunc  it. 

[l.  f  F  ajfranger  enters  upon  wj  tenant  at  will  and  oujis  him^  and  *  Yclr.  7^. 
•*•    dijfeifes   me^  yet  this   is  not  any  determination  of  the  i^id''*?'*! 
will,  but  my  tenant  at  will  may  well  re-enter,     Mich.  3  Jac.  a  nota,  that 
B.  R.  between  Carpenter  and  Collins*     Per  two  againft  one,  and  [   406  *] 
that  he  is  chargeable  to  the  leffor  for  the  rent  afterwards.]]  «<>  «n^  of 

a  ftranger 
upon  the  leifee,  though  it  be  by  his  agreement,  fhall  determine  the  leafe  againft  the  leflbr,  becaufe  i( 

itooTioy  unleft  the  leiTor  be  privy  to*  and  acquainted  with  it;  quod  fuit  conceil'um. Mp.  774. 

77$*  pl*  1069.  S.  C.  adjudged  that  if  one  enters  by  title  on  the  leifee  (he  will  is  determined.      ■ 

9n>«iiJ.  8S,  S9.  S.  C.  but  feems  only  a  tranflation  of  Yelv.-^ By  the  diifeifin  the  will  of  th« 

Jeflbr  is  determined.     Br.  Tenant  by  copy  &c.  pi.  6.  cites  ^8  H.  27.' Tenant  at  will  oufted  by 

aftnoger  may  re-enttr  without  commandment  of  hit  leflbr  ;  for  the  aA  of  a  (Iranger  is  no  deter^ 

ainatioo  of  the  will  of  the  ledbr.     Br.  Tenant  by  copy  &c.  pi.  11,  cites  11  £.  4.  3. Br.  TrC|V 

fafs,  pi.  127.  S.  P.  ut  vJd^tur  c\xti  38  H,  6.  27, 

2.  By  diffiijin  the  will  of  the  leflbr  is  determined.  Bn  Tenant 
percopie&c.  pi.  6.  cites  38  H.  6.  27. 

3.  If  the  Icflee  at  will  be  oujledhy  a  Jlranger^  he  may  re-enter 
liotwithftanding  it  has  been  heretofore  controverted,  and  the 
reafon  is,  becaufe  he  hath  the  firft  pofleflion.     Sty.  250..  Hill. 
1650.  Per  JloU  Ch.  J.  and  Nicholas  J.  in  thie  Cj^fe  of  iiawfey  v,  . 
)x>wdallt 

(B.  c)    Tenant  at  Will. 
At  what  Time  it  may  be  detcrmineil* 

1.     A  Tenant  at  will  rendering  rent  cannot  determine  his  will  Yelv.  r^, 

^^  a  day  before  the  rent  day^  and  Jo  avoid  payment  of  the  "^^'^  p 
rent.    Dubitatur  Mich.  3  Ja,  B.  R.  between  Qarp^nter  and  Mo!  774.  " 
CoUim.  pi.  1069. 

s.  C.  but 

S.  p.  does  not  appear.— -—Brownl.  8S,  S9.  S.  C.  but  fccms  only  a  tranilation  of  Yelv.- 3  Mo4- 

150.  Arg.  cites  S.  C— — Leffee  at  will  rendering  rent'cannot  determine  his  will  but  at  rent  day, 
onlefahe  pay  the  rentto  the  day  of  payment  next  after  his  departure.     Per  Cur.  Sid.  339.  Knightly 

t.  Bulkly. All.  4.  Mich,  ai  Car.  B.  R.  Bowes's  Cafe.  S.  P. If  he  enters  upon  a  quarter, 

though  but  one  day,  he  cannot  determine  his  will.     2  I^.  Raym<  Rep.  1C08.  Hill,  a  Ann,  PcrHQl( 
Ch.  j.  attheiittings  at  Weftminfter.     Tide  v.  Grevet. 

2.  If  tenant  at  will  rendering  rent  quarterly  begins  a  new  quarter^ 
and  voluntarily  determines  the  will  before  the  quarter  ended^  yet  he 
fcallpay  the  rent  for  that  quarter.  AJl.  4.  Mich.  22  Car.  B.  R, 
?ir  Thomas  Bowe's  Cafe. 

3.  ^fier  comtnencement  of  the  year  the  leflee  at  will  cannot  de- 
termine it  to  the  prejudice  of  the  leffor  for  his  rent.  2  Jo.  5.  per 
C^ur.  Trin.  21  Car.  2.  C.  B.  in  Cafe  of  Timberley  v.  How. 

^«  i\,  dfmifes  lands  to  B»for  a  year^  and  fo  from  fear  toyear^  K-lw,  ^Xk 
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h.  Trin.  lo  this  IS  not  a  leafo  for  two  years  and  afterwards  at  will ;  but  it  is 
But^hTmaT  ^^^'^  ^^^  cvcry  particular  year,  and  after  the  year  is  begun  Icffee 
determioeit  Cannot  determine  the  leaic  before  the  year  is  ended.  Per  Holt 
immediate*.   Ch,  J.  at  Lincoln.  2  Salk.  41^.  pi.  4..  1600.  Anon, 

lywhen  the  •'  f  0    ir     ^        yy 

firft  year  is  aidcd»  or  before.    Kelw.  163.  pi.  5,  Mich.  3H*  t« 

Colleded  j,  A  leafe  at  will  is  determinable  at  the  wiU  of  either  partf, 

^^^^  leflbr  or  Icffee ;  but  yet  this  contraS  is  to  have  a  reafonable  con- 
^ooks.  ftru£tion.  For  neither  party  can  ditermine  the  will  to  the  prejuia 

of  the  other ;  for  if  they  ihould,  fuch  a  determination  of  the  will 
wt>uld  be  fraudulent,  and  a  fraudulent  and  injurious  determiDadoQ 
of  the  will  is  none  at  all  j  and  therefore  if  the  lefjee  Jhould  dtter* 
C  4^7  3  ^'^  ^^^  will  hef ore  the  rent  dajy  he  muft  pay  the  rent^  becaufe  it  is 
a  fraudulent  determination  of  the  will  to  avoid  fuch  payment;  fo 
if  the  leffee  takes  the  farm  at  will  from  Lady- day  be  cannqt  ditermbie 
it  at  Michaelmas^  though  the  yearly  rent  be  payable  by  equal  por* 
'  tions,  becaufe  having  received  the  fummer  profits  fiicb  determi- 
nation would  be  in  fraud  of  his  landlord  ;  hut  if  be  comes  in  at 
Michaelmas  into  meadow  or  pafiure  ground^  he  may  determine  it  at 
Lady 'day  if  the  rent  be  payable  half -yearly^  becaufe  that  is  no  frau- 
dulent determination,  nor  prejudicial  to  the  landlord,  fince  the 
landlord  receives  the  fummer  profits.  But  if  he  be  tenant  at  wiS 
parable  land^  and  comes  in  at  Michaelmas^  he  cannot  determine  tbt 
will  at  Lady- day  unlefs  he  hasfown  it;  becaufe  the  time  of  fowing 
being  over,  it  w6uld  be  prejudicial  to  the  landlord  to  let  it  lie 
fallow  till  the  next  year  ;  but  if  he  determines  it^  having  feum  it^ 
bejhall  loefe  the  emblements  ;  fo  m  the  cafe  of  the  landlord,  ^the 
landlord  determines  his  will  before  the  rent  day  he  lefts  bis  rents  aod 
if  the  tenant  comes  in  at  Michaelmas  into  pafiure  meadow  or  arekle 
groundy  the  landlord  cannot  determine  bis  j/mlat  Ladf^day^  becaujf 
that  would  be  prejudicial  to  the  tenant^  fince  be  cannot  receive  the 
fummer  profit ;  btit  if  the  tenant  comes  in  at  Lady-day  the  lanJM 
may  determine  his  wiUat  Michaelmas j fince  the  tenant  has  receivti 
the  fummer  profits ;  but  in  boufeSy  if  the  rent  be  referved  quarterly 
or  half  yearly^  the  l(indlord  or  the  tenant  may  determine  the  will  at 
every  rent  day,  becaufe  there  is  no  difference  touching  the  profits ; 
but  if  the  landlord  determines  it  before  the  rent  day  he  lofes  hb 
rent,  and  he  mufl  give  the  tenant  a  reafonable  time  to  rraiovei 
and  if  he  determines  it  at  the  quarter  day  he  mufbgive  him  a  rea« 
jbnable  notice  before,  or  a  reafonable  time  afterwards  to  remoTei 
and  if  the  leflee  determines  the  will  before  rent  day  he  muft  pay 
the  rent,  and  it  (hall  not  be  apportioned ;  and  it  eitker  forty 
dies  before  rent  day,  this  zSt  of  Qod  fliall  do  neither  party  aq 
injury,  and  therefore  the  leafe  in  cafe  of  houfes  Ihall  continue  till 
the  npxt  rent  day  i  and  if  it  be  a  leafe  of  lands  commencJDg  at 
Michaelmas,  it-  fhall  continue  till  the  fummer  profits  be  received 
by  the  tenant  at  will  or  his  executors.  13  H.  8. 16.  Ke^lv.  65* 
Cro.  Eliz^  775,  Wynch.  ja,  Yclv.  74.  Allen  4.  I  Sid.  339^ 

SitL 


tsSk,  4i3>  414*  3  Salk.  222.  an4  Cumb.  255.    2nd  6  Modt 

1 15.  &c. 

(CL  c)     Tenant  at  WilU    Determination, 
How  it  may  be  determined* 

I*    A  Tenant  at  will  cannot  determine  bis  vnUficnify  without  Yclr.  rh 
-""  notice  to  the  lej/ir.    Micfe.  3  Jg.  B.  R.  between  Gw-  ''^Jip- 
fintiT  V.  aiUm.  l^''^-^ 

S«  C.  J^ 

S.  p.  butfeemi  only  a  tnoflitionpf  YcW. Mo.  774.  pl.  1069.  S.  C.  but  S.  P.  tea  aot  appeir, 

?— -Br.  Leafet,  pi.  53.  Brooke  (ayt,  that  it  feemt  the  leflee  ihould  have  half  a  ycai*!  winii]if.----ll 
By  the  cuftom  of  Loodon  where  a  mefliiaga  is  above  40 1.  a  year  rent,' there  ought  t»  be  half  % 
year's  wanung  giTcp,  and  a  ^arttr'a  waniing  where  it  it  under.  Skiaa.  640,  ml.  7  Tvlav 
t.  Seed.  '^   '*       *^ 

2.  So  if  leflbr  favs,  I  do  determine  my  will,  this  is  no  deter*. 
mination  of  the  will  unlefs  the  leflee  at  will  has  notice  of  it,  and 
will  take  advantage  of  it.  3  Kcb.  2o8t  in  pL  6,  Mich.  %%  Car, 
?.  B,  R.  in  Cafe  of  Dinidale  v,  I/leSt 

(C.  c.  a)     Eftate  at  Will         '  t  4^8  3 

How  the  Rent  to  be  on  Determination, 

I.  THE  leflbr  is  always  at  liberty  to  ouft  the  leflee  if  he  makes, 
his  leafc  with  fuch  words,  (to  have  at  will  of  the  leflbr,) 
and  the  tenant  is  at  no  prejudice  ;  for  if  he  holds  till  the  At/?  iiy 
(ftbeyear^  and  then  lejir  oujis  bim^  he  (ball  take  all  his  occupa- 
^on  to  his  own  advantage.^  Per  Frowike  Ch.  J.  Kelw.  6c.  b. 
Trin.  20  H.  7. 

2.  If  tenant  at  will  is  oufied  by  ajhanger  he  fliall  not  pay  hie 
rent  to  the  leflbr.  The  reafon  fcems  to  be,  bccaufe  it  is  a  de- 
termination of  the  will  of  the  leflee  when.l^e  permits  it,  and  will 
not  re-enter  y  for  fuch  Icafe  is  at  the  will  of  both,  Br.  Leafe, 
pl.  13.  cites  14  H.  8. 10.  Per  Fitzherbert. 

3.  Leafe  deanno  in  annum  quamdiu  ambabus  partibus  placuerit,     |. 
ifJiiiinterson  a  third  year  and  dies-,  per  Gawdy  and  Fenner^though  ^^ 
jt  was  a  Icafe  certain  at  firft  but  for  two  years,  yet  when  he  en-  of  the  yeaf 
joyed  part  of  the  third  there  it  is  a  leafe  certain  for  that  year  alfo  *»«««"°ot 
iwt  determinable  by  either,  fo  that  aaio^lies  for  the  rent  of  that  S!l  wT» 
y^Y  \y^^  per  Popham  it  was  a  leafe  at  will  for  the  third  year,  the  preju- 
and  then  determined  by  the  death  of  leflee.     Et  adjorn^tur.  Cra   ^*"  **^  ^^ 
*i-  775-  pi-  6,  Mich.  42  &  43  Eliz.  B.  R.  Agard  v.  King.       '  ^^^""ZT. 

Jo.  5.  C.  9;  la  Cafe  Qf  Timbcf ley  v.  Grubham  How. 

4.  Leflee 
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4.  LelTee  at  will  cannot  determine  his  will  whhtn  ihyear  t9 
the  preiudice  of  the  leflbr,  but  that  he  ihall  anfwer  the  whole  rent 
to  the  Icffor.  BrownU  89.  Mich.  3  Jac.  Carpenter  v.  Collins. 

5.  A.  leafes  a  chamber  to  B.  to  hold  as  long  as  lejfee  pltafes  \ 
per  Roll.  Ch.  J.  by  the  old  books  this  is  as  long  as  both  parties 
pleafe,  and  if  leflfor  bring  action  fof  the  rent  it  &all  be  intended 
that  the  term  was  determined,  unlefs  defendant  fhewed  that  he 
would  have  held  it  longer,  and  if  the  time  be  determined  Icffce 
pught  tQ  pay  the  rent  prefcntly  if  no  time  be  cxprcfled  for  the 
payment  thereof,  and  the  averment  ought  to  be  on  the  defen- 
dant's fide,  viz.  to  allegt  that  plaintiiFdid  not  fufFer  defendant  tQ 
hold  the  chamber  fo  long  a^  fhe  pleafed.  Sty.  397.  Mich.  1653. 
B.  R.  Farmpr  v.  Lawrence. 

^  jSaHc.  «6i.  ^^  pemife  at  will  paying  after  the  rate  ^  18  /.  per  ann.  during 
'^JbcnT  ^^^  continuance  of  that  demife,  the  relervation  ad  ratara  on 
inclined  Icafe  at  will  is  not  good  where  time  of  payment  ihould  be  very 
that  it  being  certain ;  for  if  the  tenant  hold  over  a  day  he  muft  pay  the  rent  of 
Cling  ^^«  ^^^^  quarter.  4  Mod.  76.  Hill.  3  &  4  W.  ^  M.  fn  B.  R. 
the  tenant     Parkcr  v.  Harris,  ^ 

would  con- 

^auc  inpoflciTioOi  being  only  tenant  at  wiU  it  might  be  a  good  refenration.    4  M«d.  79.  &.  C. 

7.  A.  makes  a  leafe  at  will  to  B.  and  afterwards  a  leafefer 
yearsy  to  commence  prefently^  but  iejfor  and  lejfee  for  years  agreed  m% 
leffee  for  years  Jhould  not  enter  till  after  rent  day.  Adjudged 
that  this  determined  the  Vftate  at  will,  and  that  aflion  for  the 
rent  lies  not  againft  B.  a  Lev.  88.  Pafch.  25  C^r.  2.  B.  R* 
Dinfdale  v.  Ifles. 

8.  If  there  be  a  tenant  at  will,  and  the  lejfor  dies  the  day  he' 
fore  the  rent  day^  the  tenant  may  keep  his  rent ;   per  Eyres  J. 

Cumb.  255.  Pafch.  6  W.  &  M.  B.  R.  Harding  v.  Brook. 
[  409  ]  9.  Af^iw/)^/w»^///A^jbetween  theparfonandhisparilhioners 
Ibid,  cite*  quamdiu  ambabus  partibus  ^A7rttfr/V,if  the  par iflii oner  plows  and 
77c  Kciw.  '^^^  ^^^  parfon  (hall  not  that  year  recede  and  demand  tithes  in 
65.  Aieyn  kind,  but  muft  make  his  ele(^i6n  at  the  beginning  of  the  next 
4. 2  ]o.  5.  year ;  for  the  pariftiioner  would  not  perhaps  have  fowed  his  land 
ilV  s'^'io  ^^^  ^^^^  ^^  relied  upon  his  contra6^  ;  per  Holt  Ch.  J.  cited  as  a 
"^    '  •    '  Cafe  before  Hale  Ch.  J.  2  Salk.  414.  pi.  6.  Hill.  7  W.  3.  B.  R. 

in  Cafe  of  Legg  v.  Strudwick. 
Kebv.  65.         JO.  In  a  leafe  at  will  the  tenant  may  determine  his  willzhtT 
>i.  7"°"  ^^  payment  of  the  rent  at  the  end  of  a  quarter^  but  not  the  begin-; 
ning,  lead  the  leffor  fhould  lofe  his  rent.     2  Salk.  413.  pi*  4i 
per  Holt  Ch.  J.  at  Summer  Affizes  at  Lincoln  1699. 

II.  The  leffor  cannot  determine  his  will  in  the  middle  of  a 
quarter  without  permitting  the  tenant  to  have  the  emblements  i 
per  Holt  Ch.  J.  at  L.  Affizes.  2  Salk.  413  pi.  4.  1699. 
3  Salk.  12    A.  holds  at  will  rendering  rent  quarterly^  leffor.  may  dc* 

l^Thtu^h  ^^rmine  his  will  when  he  pleafes  5  but  ifh&  determines  it  tuitbiK 
he  holds  a  quarter  he  (hall  lofe  the  rent  which  flbould  have  been  paid  for 
tycrbutone  that  quarter  in  which  he  determines  it  \  fo  tbelcflcc  may  deter-. 


ininc  It  when  he  pleafcs,  but  then  he  muft  pay  the  quarter's  rent ;  day.  4M«i* 
per  Holt  Ch.  J.  2  Salk.  413.  pi.  5.  HUl.  13  W.  3.  B.  R.  5,%w  V 
JLeighton  v.  Theed.  M.  B.R. 

in  Cafe  of 

Parker  v.  Harris. a  J.d.  Raym.  Rep.  1008.  H\\\,  2  Ann.  S.  P.  by  HpUCh.  J,  at  the  fitunp 

at  Wcftminfter,    tiilc  v.  Grcvet. 

13.   II  Geo,  2.  Whereas  great  inconveniences  may  happen  to  land^ 

lords  who/e  tenants  have  power  to  determine  their  leafes  by  giv-r 

ing  notice  to  quit  the  premiffes  by  them  holden,  and  yet  refufmg  t9 

deliver  up  the  poffijjion  when  the  landlord  hath  agreed  wifh  another 

tenant  for  the  (ante  \  it  is  enaSled^  That  in  cafe  any  tenant  Jhall  give 

notice  of  his  intention  to  quit  the  premiffes  by  him  holden  at  a  time 

mentioned  infuch  notice^  andjhall  not  accor£ngly  deliver  up  the  pof^ 

fejjion  thereof  at  the  time  in  fuch  notice  containedy  that  then  thefaid 

tenant^^  his  executors^  or  adminiftratorsj  Jhallfrom  thenceforward  ^y 

to  the  landlord  or  leffor  double  the  rent  or  fum  which  he  Jhould 

Mtherwife  hcpve  paial  to  be  levied^fued  for^  and  recovered  at  the 

fame  times^  and  in  the  fame  manner  as  the  jingle  rent  or  fum  before  the 

giving  fuch  notice^  could  be  levied,  fued  for^  ojr  recovered  \  andfucb 

double  rent  orfumjhall  continue  to  be  paid  during  all  the  time  fuch 

tenant  Jball  continue  in  pofjijfion  as  aforefaid* 

(C.  c.  3)    At  Will, 
What  Anions  fuch  Tenants  may  have ;  and  where* 

I.  npHE  old  law  doubted  whether  a  leflee  at  will  could  bring 
•*-    an  aflion  of  trefpafs  in  his  own  name  ;  per  Bridgrtan  Ch. 
J.  Carth.  66,  cites  i8  H.  6.  though  now  he  faid  it  is  otherwife. 

2.  If  I  leafe  land  at  wHI^ztA  aflr anger  enters  and  manures  the 
land^  the  tenant  Jhall  have  trefpafs  of  his  lofs^  and  I  Jhall  have 
trefpafs  for  the  lefs  and  defiru^ion  of  my  land,  Br.  Trefpafs,  pL 
131.  cites  II  H.  6.  44,45. 

3.  Tenant  at  will  brought  writ  oftrefpafsj  where  7.  5.  was 
feifidj  and  leafed  to  A,  for  life^  which  A.  leafed  his  efiate  to  H. 

which  i/.  leafed  to  the  plaintiff  at  willy  and  a  ftranger  difieifed  the  [    41O  ] 
tenant  for  life,  and  oufted  the  tenant  at  will,  and  he  re-entered, 
and  brought  trefpafs,  and  averred  the  life  of  the  tenant  for  life  as 
he  ought ;  per  Cur.  but  he  did  not  aver  the  life  of  H,  his  leffor^ 
and  yet  the  plaintiff  recovered  ;  for  his  life  fhay  be  intended, 

3uxre  inde ;  for  the  law  is  contcary  by  the  reporter ;  but  Brooke 
oubts.    Br.  Averment,  pi.  25.  cites  38  H.  6.  27. 

'    4.  Tenant  at  will  who  is  oufied  by  one^  who  diffeifed  the  leffor^  if  lefieeat 
may  re^efiter  as  if  feems  there :  for  A^  re-entered,  ana  brought  trejpafs^  will  of  tc- 
Mnd  recffvf&red.    Bf.  Tenant  per  copie,  pi.  6.  cites  38  H.  6.  27.      "^^^^f^^ 
5.  Alfo  he  may  l^ave  trefpafs  without  any  regrefs ;  for  by  his  ^e-  apd  then  live 
grefs  ^e  docs  not  re-continue  his  own  eftatc,  nor  the  eft^te  of  i<^or  die*; 

his 


41^  «  tfftste* 

w^  the  hU  leflbr ;  per  F<>rteftiA  and  Yelveitoft ;  for  by  die  (liiTeifiti  Aa 

wT^^  will  of  the  jcflbr  is  deternuned,  and  he  carni^t  have  afiion  to  re* 

paft  with*  cover  his  eilate  as  tenant  for  life  or  for  years  may  by  ajjiwr 

MtinuaiMio  qe£iment  ifar  tenant  at  will  has  not  any  eftate  certain^  and  yet  he 

frtftTifor*'  ^^^^  J'cgrrfs,  ahd  brcMght  trefpafi,  and  upon  all  the  matter  ap- 

wken  \a  parent  in  pleading  he  fhall  recover  by  award*     Br.  Tenant  per 

wvj  Bot  copie,  pi.  6.  cites  38  H.  6.  27. 

cfttcFy  the 

law  fupplies  it,  uA  the  roe^q  profits  beloof  to  hiiy  ;  p«r  Gawdj  J.    Godb,  14^.  cites  38  H.  6.—-* 

^.  Eotre  Cotg.  pi.  46.  cites  S.  C. 

* 

6,  If  the  leflce  be  difturbed  of  his  free  intrj^  igrefs  andregr^ 
which  the  law  gives  him,  he  (ball  have  his  adion  upon  this  cijt^ 
and-  recover  his  damages^  and  this  adlion  the  law  gives  to  hki 
&c.  Co.  Litt.  56.  a» 

(C  c.  4)     Tenant  at  Will.    What  he  may  do. 
And  where  an  Adion  lies  againft  him  &c« 

And  what  A^ion. 

I.  qTRESPASS  upon  the  eafe  Kes  againft  tenant  at  will  who^ 
-■■    does  wqftf^  or  burns  houfes  Voluntarily,  and  not  aSioQ  rf 
wafte.     Br.  Adion  fur  le  Cafe,  pi.  25.  cites  48  £.  3.  25. 
jir.  Temtnt      2.  He  cannot  cut  undiftvood  without  licence.    Br,  TrefpaiH 

cites  S.  C. 

•~^Br.  Wafte,  pi.  rji.  cites  i  E.  4.  sn.  S.  F.  per  Cor.  and  Littleton  ^ood  Utxt  ooaceCiiB.— ^ 
Some  held  that  he  may  cut  underwood,  or  fcarooable  woodt  before  that  he  is  diichju|ed  or  coqb« 
termsnded.    Br.  Trefpafs*  pi.  316.  cites  8  £.  4.  6.  7. 

Lci3*ee  at^ill  of  ao  acres  of  vrood  may  cut  feafonahle  trees,  but  not  great  trees,  and  he  may  givcff 
fell  tbefeafonable  wood.  Br.  Trefpafs,  pi.  927.  cites  ti.  E.  4.  8.  pec  Choke.— —He  may  under- 
woods or  (hreds,  but  not  oaks  nor  timber  tries ;  per  Tremayle,  quod  non  negatur*  and  Aidtfvt  be 
«uy  grant  th<m  oter.    Br.  Tenant'by  copy,  pi,  14,  cites  ix  £.  4.  5. 

• 

3.  It  Teems  that  as  long  as  tenant  at  will  is  not  countermanded 
he  may  cut Jeafonahlt  wood  &c.  But  Littleton  faid,  that  then  he 
ought  to  iay  that  they  have  ufed  fuch  cuAom  in  the  country 
to  cut  fuch  underwood ;  for  otherwife  the  juftification  is  ncc 
good  ;  quxre  inde.     Br.  Wafte,  pi.  1 14,  cites  8  £.  4-  6.  7. 

4.  It  a  man  Uafcs  20  acres  of  wood  at  will,  the  leflee  may  cut 
trees  feafonable,  but  not  the  great   trees,  and  he  may  fell  the 

[  41 1   ]  wood  feafonable,  or  give,  or  do  as  he  will  with  it  j  for  it  cannot 

otherwife  be  intended  \  for  he  cannot  make  thereof  other  profit. 

But  of  eftovcrs,  viz.  houfebote,  he  ihall  have  only  for  reparation 

of  the  houfe^  and  cannot  expend  to  other  ufe  \  per  Choke.  Br« 

Wafte,  pi.  iz6.  cites  la  £.4.  8. 

Bf .  Wafii,        ^  Leflce  at  will  of  a  mine  may  take  tbi  oar  and  fill  ^  for  he 

can 


tan  make  no  odier  profit.  Br.  TreTpafs,  pi.  tlT.  cites  tz  E  *4.  8.  !<•  »<• 
PerCatcfby.  2'~*p^ 

But  if  }•  leife  to  acttt  of  land  at  will  la  which  it  a  inlflc,  the  leflce  cannot  djft 

6.  Tenant  at  will  may  grant  to  another  tbat  which  he  bimfelfmaj 
lawfully  do.     Br.  Tre(pai$,  pi.  962.  cites  22  £.  4»  5. 

7.  But  he  cannot  grant  over  his  ♦  intereft ;  per  Brian.  Ibid.        •?.$.«# 

,  more  than 

« who  has  licence  may  grant  it  over  ;  for  this  fonriniirs  only  till  he  hat  waningy  «nd  fo  fee  that  hd 
thall  hive  warning.    Br.  Tenant  per  copie,  pi.  14.  citei  ai  K«  4.  5.  ■  S.  P.  For  he  hat  am 

^itft  certain.    Ibid«  pi.  15.  citei  ^^  H.  6.  3. 


?.  If  tenant  at  will  cuts  drtvn  timber  trees^  or  voluntaril)r  pulls  the 
down  and  proftrates  houfcs,  the  Icflbr  fliall  have  an  adMon  of  tref-  ?"^^J^ 
pa/s  againft  him,  quare  vi  OT  armis  \  for  the   taking  upon  bim  (hiu^ 
power  to  cut  timber^  orproftrate  houies,  concerns  fo  much  the  «naai(Mr 
freehold  and  inheritance,  as  it  amounts  in  law  to  a  determination  '^Z'** 
of  his  will,  and  (o  it  has  been  adjudged.     LitL  S,  71.  and  Co.  CaLflIf!' 

LiCt.  57.  a.  But  FaMiK 

■odJeiHMr 
e*B^ ;  for  h#  fianoec  have  wafle,  at  agaifift  tenant  for  yean.     Sr.  Trelpals,  pi.  327.  dtet  i«  g, 

4- 1-—  Cait.  66.  p^  Bridgttan  Ch.  J.  S.  P.  cites  Litt.  S.  71..  and  iz  £.  4.  6.  and  27  H.  8, 4. 

9'  If  I  lend  to  a  man  my  Jheep  &c.  he  iilis  them^  an  aftion  o£ 
trifpafs  lies  notwithftanding  the  lending.  Litt.  S.  71.  And  the 
teafon  is,  that  when  the  bailee  having  but  a  bare  ufe  of  them^ 
takes  upon  him  as  an  owner  to  kill  them,  he  lofes  the  benefit  of 
the  ufe  of  them,  or  in  thefe  cafes  he  may  have  an  adion  oitrejpafs 
^n  the  cafe  for  this  converfion  at  his  eledion.  Co.  Litt.  57.  a- 

10.  Trypafs  quare  vi  &  armis  &c.  was  brought  againft  tenant  4L«-  i^7. 
atwiliyir  cutting  down  trees:  and  upon  demurrer  to  the  de*  s.  C.'^heU 
ctaration  it  was  agreed  by  all,  that  wafte  would  not  lie  againft  clearly  ac« 
him;  and  therefore  adjudged  that  this  aftion  was  well  brought,  cordingiy. 
Goldfb.  72,  pi.  17.  Mich.  29  &  30  Eliz.  Walgrave  v.  Somerfet. 

11.  For  negligent  burning  the  houfe  by  tenant  at  will  no  aftion  Bttifhe 
Tics  i  for  be  eomes  in  by  a*^  of  the  party,  and  it  was  his  folly  that  i^^^^i^ 
he  did  not  provide  for  hi^  remedy.     Cro.  E.  777.  pi.  10.  Mich,  trcfpaft 
42&43  Eliz.  B.  R.  Countefs  of  Salop  v.  Crompton.  ^»«  »od 

that  for  die  negtifent  bu»in|  the  adUon  lay  not.    Cro.  B.  7S4.  pi.  la.  %,  C. 

12.  Statute  of  Gloucejler^  cap.  5.  extends  not  to  a  tenant  at 
Will,  and  therefore  for  permiffive  wafte  the  leflbr  has  no  remedy 
at  all.  Co.  Litt.  57.  A. 

13.  fVaJk  lies  hot  againft  tenant  at  will  for  puJling  down  Br.Trcfpali» 
]io\ik%^  cutting  trees  &c.  but  an  a£tion  on  the  cafe\  Ara.  Hetl.  2c.  ^\'  3*7- 
iBch.  3  Car.  B.  R.  J  ^  ^^   17JV!l 

But  \{  he 
JwlU  down  the  houfe  he  it  a  trefpaflbr  ab  initio  j  A«».  Cio.  C.  196.-^— For  the  privity  of  the  le^ 
M  ilctennined  by  this  aft  dont,  which  his  cftate  permits  not.     Cro.  E.  784.  Countefs  Salop  t.  Cromp. 

•«;  per  Cawdy  1. ^Hit  intereft  is  determined,  and  he  is  beeome  a  ftranger  by  vdTuntarily  Jofnf 

•a  eft  wbkh  ccMld  M  bt  done  bjrhit  iatePtfti  wd  detwmittei  hii  wUl ;  per  Popham.  Ibid. 

14*  Iniitem. 


41  i  Cffad; 

14.  InditemifU  lies  againft  a  tenant  at  will  for  fuSeruig  a  hiif* 
on  the  highway  to  be  ruinous  and  likely  to  fall  down.  1  Salk* 
357*  P'-  3-  Trin.  2  Ann.  B.  R.  The  Queen  v;  Watts; 

(C*  c.  5)    Leafes  or  Grants  by  Tenant  at  Will. 

Good  or  not. 

Citeaper  I.  T  EASEfor  year$bytenlntatwillisll^/^wrfi/ftt;f^»/i^^^''- 
*'"**  J- J?;  ti^s  to  it,  but  that  the  leflee  might  well  fay  that  he  had  no- 
^7cuf.  41  ^^'^g »  ^^  Anderfon.  But  per  Mead  contra.  4  Le.  ^148-  P^- 
£iis.  that    259.  Pafch.  25  Eliz.  C.  B.  in  an  Anon.  Cafe. 

the  leafe 

was  good  except  againft  the  firft  leflor  in  thf  caft  of  Sptrke  ▼.  Sparke. 

sLe.46.i11  a.  If  tenant  atwill,  or  for  jrears,  or  at  fufierance,  make  a 
Am  citet^'  leafe  for  years,  it  is  a  diffeifmy  and  a  tenant  at  will  thereby  gans 
\%  E.4.  It.  a  freehold,  and  claims  a  greater  eftate  than  he  ought ;  per  omnes 
S.  p.  a^       jufticiarios.    Ow.  28.  30  Elix.  in  Roufe's  Cafe. 

Iioldenby      ^  ^ 

all  the  jufticcs. S.  C.  cited  4  Le.  149.  per  Anderfoa. But  it  it  not  a  difleifin  partibus  inritii  S 

for  if  it  were  otherwife,  neither  a  fine  nor  recovery  fiiffered  by  leflor  during  the  poflcffiea  of  bU 
leflee  for  yean  it  good*  for  he  holds  by  agHeement,  and  whoever  holds  by  agreement  is  my  tcoan  ^ 
1rill,and  I  have  the  eftate;  Arg.  Cart.  198.  pi.  6.  Pafch.  9  Car.  B.  R.  cites  Cro.C.  302.  Bhudeo 
V.  Baugh. ^Jo.  3 16.  S.C.  and  judgment  in  C.  B.  wasreverfed. 

3.  If  tenant  at  Will  leafe  for  years,  rendring  rent,  he  (hall  have 

no  rent  till  entry  of  lejfee^  for  it  was  not  a  perfefl  contrad ;  odier- 

w!(e  it  is  where  a  man  feifed  of  lands  leafes  the  fame ;  per  Dyer 

Ch.  J.  4  Le.   35.  pi.  95.  15  Eliz.  C.  B.  in  an  Anooimous 

Cafe. 

Mo.  189.  in      ^.  If  tenant  at  will  grants  over  his  eftate  to  anodier,  and  the 

wai  ftidby    iT^^^^^  enters^  he  is  a  dijfeifor^  and  the  leffor  may  have  an  adiott 

Goke,  that    oftrefpafs  againft  the  grantee  5  for  albeit  the  grant  was  void,  yet 

it  it  com-     it  amounts  to  a  determination  of  his  will.    Co.  Litt.  57.  a. 

monly  a- 

greed,  that  the  leflee  of  a  leflee  at  will  is  a  diflelfor.— 3  Mod.  150.  Arg.  cites  Ld.  Coke's  Cotanctf 
on  Litt.  S.7t.  and  fays,  that  what  ground  Ld.  Coke  had  for  fuch  an  opinion  is  not  knowsi  tod  iM 
the  year  bookt  quoted  in  the  margin  will  not  warrant  \t  \  for  they  are  in  no  fort  paralkU 

Agreed  per  j.  If  leflee  at  will  makes  a  leafe  for  years  to  commence  « 
^d*M«^c  >^«'"^»  J'  »s  not  a  prefent  difeifm.  Noy  56.  in  Cafe  of  Cooper 
jufticct,        V.  Columbell. 

Godb.  15.  ' 

■nd  denied  14  E.  4.  to  be  law. 

Cro.  E.  6.  If  leflee  at  will  leafes  to  B.  for  years,  and  kjjie  entirsj  lefe 

B?ch.;w^     only  is  the  difei/or.  Noy  56.  in  Cafe  of  Cooper  v.  Columbdl. 

Eliz.  C.  B. 

Shaw  ▼.  Barber,  S.  P.  agreed  per  Coum  Curiam,  and  that  a  releafe  or  confirmittoft  tB  featat  tf 
wiU  afterwards  it  void^  becaufe  th«  privity  is  detCQluned  j  and  WalflBflty  find,  thitlbichai^*** 
rdblvcd  ^gaiaft  the  opinioa  ia  xa  £.  4.  xa.  . . 

I      .  (C.C.6J 
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t  (C.  c.  6)     Adions. 

Tenant  at  Will  and  Leffon 
Inter  fe. 

1.  T  E  A  SE  at  will  quamdiu  ambahus partihus placeretj yielding- 
^  ioL  qudrterly^  in  this  cafe  every  quarterns  rent  is  zfeveral 
ipfcj  and  diftinif  actions  may  he  brought  for  each  quarter's  rent. 
a  Vent.  129.  Hill,  i  &  2  W.  &  M.  in  C.  B.  Welby  v.  Phillips.  ; 

2.  hi  debt  for  rent^  the  plaintiff  declared  on  a  leafe  of  a  reftory  ^s^c.k-I 
for  one  year,  and  fo  from  year  to  year  as  long  as  both  parties  cbrdingiy, 
pleafe,  rendring  rent,  and  this  zQ^on  was  brought /&r  rent  qr^  p«'  Twif- 
tear  the  third  year  after  the  demife,  without  averring  the  conti"     *• 
nuance   of  pojfeffion.     After  a  verdift  for  the  plaintiff,  it  was 
moved  in  arreft  of  judgment,  that  this  was  but  an  eftate  at  will 
in  the  third  year,  and  therefore  the  plaintiff  ought  to  have  averred 
that  the  pofleflion  continued ;  but  per  Cur.  this  is  aided  after 
VifiiG^  and  fo  would  not  arreft  the  judgment.     Sid.  423.  pL  2. 
Mich,  ai  Car.  2.  B.  R.  Goftwick  v.  Mafon. 


(C.  c.  7)     Tenant  at  Will.  . 

What  fuch  Tenant  may  claim  as  appertaining  to 

him. 

I.  "tXTHERE  tenant  at  will  of  a  manor  is,  which  has  villeins  r/- 
gardant  to  it,  if  the  villein  pur  chafes  land^  and  the  tenant 
at  will  enters^  he  (hall  retain  it  as  perqutfite^    Br.  Tenant  per 
copie,  pi.  4.  cites  21  H.  6.  37,  per  Pafton. 

2.  A  tenant  at  will  (hall  not  be  allowed  in  Chancery  any  thing 

for  improvement^  unlefs  it  were  in  his  bargain ;  yjyjjr  reparations^ 

for  he  is  not  bound  to  repair  ;  fo  if  he  fets  up  a  malt-mill,  for  this 

he  might  have  carried  away  &c.    Per  Trevor  Mafter  of  the 

Rolls,  Mich.  2  Geo. 


(C.  c:  8)     Tenant  at  Will. 
Pleadings. 

I.  n^R  ESP  ASS  of  trees  cut ;  the  defendant  faid,  that  the 

^    place  &c.  was  the  franktenement  of  J.  N.  who  leafed  to 

him  at  will  &c.  and  no  plea,  per  Cur.  if  he  does  not  fay  that  he 

entred 


4^3  i  ptam 

iHtrid  OJiJ  attf  9Lnd  fojuftifies;  quod  nota;  wherefore  he  &i4 
ib  accordingly  to  the  part,  and  die  firft  plea  for  the  reft  to  tit 
the  law,  but  the  Court  was  againft  him.  Br.  Trefpafs,  pi.  8. 
cites  2  H.  6,  13. 

(  414  ]  2*  In  trejpap^  a  man  cantut  fofihai  J.  was  feiJeianiUepiU 
B.  at  will  who  granted  bis  efiate  f§  tbi  defendant^  for  it  is  00 
eftate,  and  therefore  caniiot  be  granted^  and  therefore  a  que  eftate 
cfibe  tenant  at  wiU  is  not  good.  Br*  Que  £ftate>  pi.  38.  cites 
a/  H.  6*  3. 

Sw  F.  3^  He  who  pleads  that  he  Is  tenant  at  will  (ball  Jbew  b§Wf  fix. 

liK^wed     ^7  dcmife,  or  as  copyholder,  •r  as  tenant  by  fufferancc,  or  dtd 

cextiin  by    like.     fir.  Pleadings,  pi.  85.  cites  5  £•  4.  I2« 

^eiufe  of 

abtknd  Ac  and  then  welL    Br.  Teiumt  fcr  copie  9k.  pi.  t.  ciTM  S.  C 

4.  It  Was  faid  by  Littleton  in  a  note,  that  tenant  at  will  tfi 
manor  to  which  viueins  are  regardant^  cannot  difable  them  in  ac- 
tion brought  by  them  againft  him  as  a  termor  may  $  qu^re  iade. 
Br.  Tenant  per  copie  &c.  pi.  18.  cites  14  £•  4.  6. 

5.  In  trefpafs,  the  defendant  intitled  bimjelfh  a  leafe  for  years 
made  by  one  who  was  tenant  for  life^  the  revernon  to  the  pbuntif^ 
and  that  thr  tenant  for  Ufe^  who  leafed  to  the  defendant^  diedfucia 
eUty  before  the  term  ended:  ond  that  the  defendant^  asfoon  as  he  hod 
notice  of  the  death  of  the  tenant  for  life^  his  leffor  chafed  out  bis 

'  ieqfisy  and  the  trefpafs  mefne  between  the  death  of  the  tonantfor  Bfe 
and  the  chafing.  And  by  all  the  juftices  of  JB«  R.  this  is  no  pica 
after  notice  \  for  he  ought  to  take  notice  in  convenient  time,  and 
tiierefore  ought  to  plead  what  day  hisUJfor  died^  and  aiwbatflacei 
and  where  the  land  lies^  and  that  be  chafed  Out  his  beaAsfiub  a  day 
efler  the  death  of  his  leffor^  and  Chen  it  lies  in  the  di(cretton  of  the 
juftices,  if  he  chafed  out  in  reafonable  time  or  not|  and  if  he  took 
notice  accordingly  or  not;  and  fo  was  the  opinion  df all  tte 
juftices  there,    ^x.  Trefpaft,  pi.  386.  ci«es  %%  E.  4.  ay. 


(D.  c.)    Tcttant  at  Sufferance* 
[fFhois.] 

Ertrj  ^*  1 .  1 F  leffeefor  yeart  of  the  King  holds  over  his  term,  yet  he  is 
fcrancc  U  '  not  any  tenant  at  fuffcraricc,  but  an  intruder^  bccaufe  no 

made  by      laches  of  entry  can  be  imputed  to  die  King.  Co.  Litt.  57.  b. 

the  leflbr,  which  Uches  ctnoot  be  imputed  to  the  Kitug  ;  p«r  Maawood  Ch.  B^   i  Le.  T4J.  ft 

17S.  33  EJU.  in  the  Exchequer,  in  Sir  Moile  Finch's  Cafe.— = And  therefore  wbeie  *«  Ki»« 

leafes  upon  conditiont  the  Icffee,  when  the  condition  it  broken,  is  not  a  tenant  at  fufierance.  aorikati 
bare  the  pit>6ti of  the  Itoctk  tohia  owA  ufe,  but  ihe  law  (haU  account  him  tb  be  a-hattilf  4f  ha o«« 
WTongt  and  fo  be  accouniuble  »  the  Qutenf  but  no  intruder  till  o6ke  be  fOuod.     Ibid. 

QnMAti       2*  If  a  man  ktfes  at  wiH  and  diosy  dkd  afterwards  leja  coatt^ 

ntet 


nttes  pojfejjion^  though  the  leafe  was  determined  by  the.death  of  the  tenant  at 
leflbr,  yet  leflee  is  tenant  at  fufFcrance.  Co.  Litt.    57.  b.]  Jhe[  Ind 

fon ;  the 
frandfather  died ;  the  father  entred  and  paid  the  rent  to  the  leflbr,  and  died  in  poiTedion.     Ad-  . 
judged  that  it  was  not  any  defcent;  for  the  paying  the  rent  explains  by  what  title  he  entred.  and  lb 
he  (ball  not  be  a  difleifor  but  at  the  election  of  another ;  Arg.   Le.  i2T.  pi.  14^.  cites  Shipwith's 
CaTt. And.  134.  pi.  i34«  Hill.  27  £liz.  Skipwith  v.  Conies,  S.  C.  adjudged. 

[3.  If  a  guardian  after  the  full  age  of  the  heir  continues  in  pof  Co.  Litt. 
feffion^  he  is  not  tenant  at  fufFerance,  but  an  abator,  becaufe  his  ^^'•^'  j|^^' 
cftate  is  created  by  aft  in  law.     Co.  Litt.  57.  b.  j  134.  s.  p. ' 

2  Le.  147. 
ia  pi.  182.  he  is  not  a  diffeifory  nor  has  any  greater  eftate  in  the  land. 

4.  Ceftuy  que  ufe  is  only  tenant  at  fufferance  if  he  continues  f   415  ] 

pofleffion,  and  cannot  juftify  the  occupation  of  land  againft  the  Kelw.  46. 

feoffees.    Kelw.  4.1.  b.  pi.  2.  and  42.  b.  at  the  end  of  pi.  7.  \',y\  *• 
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ralch.  7  H.  7.  per  Frowike.  H.  7.  and 

merely  at 
the  villandpleafureof  the  feoffee  by  the  common  Iaw>  and  if  his  occupation  be  againft  the  will  of 
the  feoffee  it  is  a  mere  tort  j  per  Frowick  Ch.  J. 

5.  A.  cejluyque  ufe  for  life^  remainder  to  B.  in  tail.  A.  made 
a  leafe  to  C.  for  the  life  of  C,  and  C,  continued  in  poffejfion  after  ASs 
deaths  It  was  held  by  the  juftices  of  B.  R.  and  C  B.  that  C  is 
only  tenant  at  fufferance  ;  for  the  leafe  made  no  difcontinuance 
of  the  remainder,  becaufe  he  had  authority  by  the  ftatute  1  R« 
3*  i>  to  make  a  leafe,  grant  or  feoffment,  but  this  ought  to  be 
intended  of  fiich  eftate  only  as  he  may  lawfully  make.  D.  57, 
b.  pi.  I.  Mich.  35  H.  8.  Zouche's  Cafe. 

6.  If  tenant  for  yean  holds  over  his  term,  he  is  tenant  at  fuf* 
ferance,  and  his  defcent  (hall  not  toll  an  entry ;  per  Dyer.  Ow- 
35.  Mich.  13  &  14  £liz.  Anon. 

7.  But  if  tenant  pur  outer  vie  holds  over  his  terniy  he  is  an  in-  Cro.  E. 
truder,  and  his  defcent  {hall  take  away  an  entry  ;  fic  dictum  ^  ^s.  pi.  f. 
fiiit,  and  concefTum  fuit  j  per  Dyer.     Ow.  35.  Mich.   13  &  J4  V^!^'  ^® 

Eliz.  Anon.  Wray  faid  ' 

that  it  wu 
heldatanaflembly  of  all  the  juftices*  that  if  tenant  pur  auter  vie  continues  in  polTcdion  after  the  death 
of  ceftuy  que  vie,  he  is  but  tenant  atfufiferance,  and  his  defcent  (hall  not  take  away  an  entry ;  whicH 
Gawdy  agreed,  aid  that  18  £.  4.  25.  is  not  law. 

8.  Leafe  made  Oftober  i8th.  for  21  years  from  Mich,  pre-  Le.2Q6.pL 
ceding  i  leflfce  entred  craftino  Mich.    Per   Coke  of  Counfei,  4^«:.  s.  c. 
Icflfce  is  tenant  at  fufferance,  and  not  a  diffeifor,  becaufe  of  the  *"  *^\t'»d«» 
precedent  communication  of  a  leafe.     2  Le.  71.  pi.  96.  Mich.  Cro.  e.  50, 
29  Eliz.  B.  R.  Crifp.  v.  Golding.  pi.   .  s.  c! 

«    does  not  appear. 

9.  Tenancy  at  fufferance  cannot  be  after  the  cefftr  of  an  ejLte 
•f  inheritance  \  Arg.  Le.  91.  pi.  ii7.  Mich.  29  U  30  Lliz.  in 
Cafe  of  the  Earl  of  Arundel  v.  Ld.  Dacres. 

JO.  Leafe  for  life  on  condition  to  he  void  g  after  the  condition  3  Lc  1^%^ 
Vol.  X.  Hh  broken 


411  €ititi. 

pi.  204.       broken  he  is  but  tenant  at  fufferance,  and  not  capable  of  a  ritiifit 
I'  ^.TTs.  C'"^-  ^-  238-  pl-  5-  Trin.  30  Eliz.  B.  R.  AUen  v.  HiU. 

Arg.  fays  it 

was  lately  the  opiaion  of  the  Court  of  C.  B.i    ■        2  Le.  14c.  per  Manwood  CiL  B.  in  Sit  UoSli 

fUch's  CaTe.  *  . 

11.  None  can  be  tenant  at  fufferance  biit  he  that  comes  in  if 
title  5  Arg.  2  Le.  147.  pi.  182.  Trin,  30  Eliz.  B.  R.  in  Cafe  of 
Berry,  alias,  Perry  v.  Goodman. 

12.  Tenant  at  fufferance  is  in  truth  a  torifeafor^  by  which  his 
taking  the  profits  is  not  fuch  as  is  intended  by  the  ftatute  32  fl. 
8.  9.  of  buying  titles  ;  per  Wray  Ch.  J.  3  Le.  233.  pi.  317.  Micb 
31  Eliz.  B,  R.  in  Cafe  of  Pike  v.  Haffen. 

1 3.  In  cafe  of  a  common  perfon,  when  hjfeefor  years  holds  over 
his  teim,  he  is  become  tenant  at  fufferance,  and  fuch  a  tenant 
Jhall  not  pay  renty  for  it  is  the  folly  of  his  leffor,  to  fuffer  his  Icffcc 
at  fufferance  to  continue  poffeffion  of  the  land  after  his  term,  l 
Le.  143.  pi.  178.  33  Eliz.  in  the  Exchequer,  in  Sir  Moilc 
Finch's  Cafe. 

14.  \i  tenant  in  tail  niakes  feojffment  in  fee  to  the  ufe  of  hinft^ 
in  fee  y  andzhcT  leafes  for  years  and  dies^  the  iffuc  is  immcdiatdj 

f  416  ]  remitted  by  the  defcent  of  the  reverfion,  before  entry  into  the 
land,  and  the  cftate  of  the  leffee  immediately  cheLnged  into  a  te- 
nancy at  fufferance.  Roll.  Rep.  260.  pi.  31.  Mich.  13  Jac 
Bk  R.  Bridgmau  v.  Charlton. 

15.  If  leffee  for  years,  after  his  term  expired^  takes  a  neioleu^ 
for  years  ff  a  Jf ranger^  rendering  rent,  and  pays  it,  yet  he  remains 

tenant  at  fufferance  as  to, the  firft  leffor,  and  in  fuch  cafe  the 
leffor  may  leafe  it  to  another  before  any  entry  by  UJfor^  for  it  is 
not  out  of  his  poffeffion.     Noy  120.  Prefton  v.  Love. 

16.  A.  and  B.  have  each  a  manor  on  the  fide  of  a  river,  A.  on 
the  fouth  fide,  and  B.  on  the  north  fide.  The  river  being  crooked 
and  fubjed  to  floods,  they  agree  to  cut  ajlrait  channel^  and  the 
nooks,  by  parol  agreement,  were  to  be  on  whofe  fide  of  the  new 
tut  it  fliould  lie.  A.  dies.  His  heir  takes  the  profits  and  the 
nooks  of  bis  fide.  They  <2rr  only  tenants  at  fufferance,  and  there 
is  no  defcent  of  the  nooks  and  land  fo  exchanged,  fo  as  to  make 
the  heir  to  fue  livery.  Ley  61.  Hill.  16  Jac.  Green  v.  Lap- 
Worth. 

17.  If  one  enters  into  my  land,  and  claims  20  jr^^wj  therein, 
and  I  fuffer  him  to  continue  there,  and  accept  the  nnt^  and  after- 
wards he  commits  wafte,  I  (hall  maintain  aSion  of  wafte,  and 
declare  on  the  fpecial  matter,  and  though  by  bis  entry  he  is  a 
dijfeifor^  and  cannot  qualify  his  own  wrong,  according  to  D. 
134.  Trap's  Cafe,  yet  per  Sir  H.  Yelverton,  I  may  admit  him  ttf 
be  tenant  for  years  if  1  accept  the  rent,  or  bring  wafte,  as  Carrel 
faid,  14  H.  4.  But  he  has  *  not  but  for  years  in  refpefl  of  his 

^  claim  5  but  I  am  concluded  by  acceptance  of  the  rent,  or  by  bring- 
ing of  the  aftion  of  wafte.     Godb.  384.  pK  472.  Fafch.  3  Car. 

B ,  &•  Green  v.  Moody. . 

(D.ci) 
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.|[D.  c.  2)     Tenant  at  Will  and  Sufferance } 
And  the  DiiFerence  between  them. 

« 

i.  npENANT  at  will  (hall  have  aidj  fo  ftiall  not  a  tenant  at 
"*•   fufFerance.     Ow.  28.  29.  Arg.  in  Roufe's  Cafe,  cites  a 
H.4. 

2.  Where  the  leffor  at  will diesy  the  Iciafe  is  determined;  for 
the  will  is  determined  by  his  death,  and  where  it  is  determined 
of  the  one  part,  it  is  determined  of  both,  and  there  if  he  occupies 
after,  it  fcenls  that  he  is  tenant  by  fufFerance,  and  fo  it  appears 
in  lib.  Littleton.  Br,  Tenant  per  copie,  pi.  4.  cites  21  H.  6.  37. 

3.  If  one  enters  into  my  land,  and  occupies  it  of  his  own  head^ 
claiming  to  hold  the  fame  at  my  will,  and  afterwards  I  demand  a 
certain  rent  Of  him  for  the  occupation  of  my  land,  he  is  now  my 
tenant  at  will ;  per  omnos  jufticiarios.  4  Le.  35.  pi.  95.  in  C.  B. 
15  Elii.  in  an  anontmous  cafe. 

4.  Devifee^  on  condition  that  his  eftatc  Ciall  ceafe,  after  breach  ^^  -^ 
tontinues  in pojfejfton^  he  is  only  tenant  at  fufFerance;  per  Gawdy  238.8.  C. 
J.  3  Le.   153.  pi.  204.  Mich.  29  &  30  Eliz.  B.  R.  Allen  v. 

Hill. 

5.  A  release  to  tenant  at  will  is  good,  but  not  to  tenant  at  Becaufe  fce- 
fufFerance, ^nd  when  tenant  at  will  holds  over,  he  does  afTume  *^"",*^".„ 

nant  at  will 

an  intereft  which  fhall  not  be  thought  wrongful ;   for  he  is  nei-  and  his  icf- 
Ihcr  abator  nor  difleifor.     Ow.  29.  Trin.   30  Eliz.  in  Roufe's  ^or  there  is 
Cafe.  apoffcffioii 

with  a  prii 
vity;  but 
H  releafe  to  a  tenant  a^  TudTerancc  is  voiJ,  becjufe  he  has  a  poiTenTion  without  privity.  Co.  Litt.  270.  h. 
S.  P.    refoltcd  accordingly.     Cro.  J.   169.  pi.  9.  Tria.    5  Jac.  B.  R.  Butjer  7.  Duck« 
inaQtofi. 

6.  Tenant  at  i:;/// cannot  be  in  the  cafe  of  the  King  without  a  [   417   ] 
patent  to  fhew  the  will  of  the  King  ;  and  in  the  King's  cafe  He  that 
there  cannot  by  any  means  be  a  tenant  at  fufferance  \   per  A4an-  1)^^^^^^.^^^ 
wood  Ch.  B.     Mo.  295.  pi.  440.  Pafch.  30  Eliz.  in  Scacc.  in  isanintru- 
SirMoilFinche's  Cafe.  deruponthe 

King;  be* 
caufe  there  is  no  hchefs  impute!  to  the  King  for  not  entering.     Co.  F^itc.  57.  b. 

7.  If  tenant  pur  outer  vie  continues  in  poiFeffion  after  the  death  3  I'C-  i53* 
of  ceftuy  que  vie,  he  is  but  tenant  at  fufFerance,  and  his  defcent  ^^'  ^^ 
Ihall  not  toll  an  entry ;  cited  per  Wray  as  adjudged.     Cro.  E.  He  is  an 
238.  Trin.  33  Eliz.  B.  R.  Allen  v.  Hill.  intruder, 

'^  0^  and  his  de- 

fcent Aiall  toll  entry ;  i^uod  fuit  concelTum  per  Dyer.     Ovr.  35.  Anon* 

8*  There  is  a  great  diverfily  between  a  tenant  at  will  and  a  S.  P.  B.  R. 
tenant  at  fufferance  ^  iov  tenant  at  will  is  always  by  rights  and  te-  copy" pi  m. 
naut  atfufferance  enters  by  a  lawful  leafe^  and  holds  over  by  wrong  ;  a  c\tci  if  dJ 

H  h  a  tenant 


4^7 


(C^ftate^ 


6. 3.  for  he  tenant  at  fufferance  is  he  that  at  the  firfl:  came  in  by  lawful  ic* 
ibstcntcrs    j^j^     ^^^  ^f^^^  j^jg  cft^tg  ended  continues  the  poflclfion,  and 

of  his  own  /.    11         .      t  1  r  r  t         '      t-r 

head  is         wrongfully  holds  over,  as  tenant  for  term  of  another  s  hfc  con- 
diiTciior.        tinues  in  poHeflion  after  the  deceafe  of  ceftuy  que  vie,  or  tenant 
for  years  holds  over  his  term.     Co.  Litt.  57.  b. 

9.  There  is  a  diverfity  between  particular  eJlaUs  made  hf  thf 
terretenant^  and  particular  eftates  created  ^^  a^  in  law^  zs  l(  z 
guardian  after  the  full  age  of  the  heir  continues  in  pofleflion,  he 
is  no  tenant  at  fufferance,  but  an  abator,  againft  whom  an  affifc 
of  mortdanceltor  doth  lie.     Co.  Litt.  57.  b. 

10.  LrJ/or  ^tt  wil/  dieSj  the  will  is  determined,  and  if  If  Jet 
continues  pofi^Jjion  he  is  tenant  at  fufferance,  and  yet  the  heir  by 
admiflion  may  have  aflife  of  mortdanceffor  againft  him.  Co. 
Litt.  57.  b. 

1 1.  Tenant  at  will  (hall  pay  his  rent  when  he  holds  aver  tis 
terrriy  but  tenant  at  fufferance  fliall  not  pay  any  rent ;  if  a  man 
holds  over  his  term,  and  pays  his  old  rent,  he  (hall  be  accouoted 

l(  iciTorac-  tenant  at  will.     Brownl.  30.  Hill.  6  Jac.  Anon. 

cepts  the 

lent  the  diff-ifin  is  purgcj.     D,  173.  Marg.  pi.  15.  cites  P.  6.  Jac.  MuUincux  v.  Malereren.    Ao4 

ibid.  cite»  it  as  fo  agreed  ;n  Cafe  of  the  Ld.  Chancellor  Egerton  v.  Kioafton. 


1  e.  14. 

Arj:.  cites 
K)E.4.  18. 


TriR.    I  5 
lac.    Anon 

i>.  p. — 


12.  If  a  man  makes  a  leafe  of  land  worth  20  s.  per  ann.  tdl%i  L 

is  paid  by  the  iflucs  and  profits,  this  is  only  a  leafe  at  will  if  there 

is  no  livery;  for  it  is  not  certain  that  the  land  fliall  be  every  year  of 

one  z^nnual  value  ;  but  if  the  land  was  leafed  for  20  s.  per  ann. 

and  a  grant  v/as  of  the  rent  till  21 1.  levied,  that  would  be  a  leafe 

for  1 1  years.  6  Rep.  35.  b.  Trin.  3  Jac.  C.  B.  in  the  iiilbop  of 

Bath's  Cafe. 

A  proper  ij.  There  are  two  forts  of  tenants  at  fufferance  preterm  cri 

fXrance     *  ^^^/^ '^  P^^  Bridgman.     Cart.  66.  Pafch.  18  Car.  2.  in  Cafe  of 

is  a  ten.int     Geary  V.  Bearcroft. 

without 

agreement  after  a  particular  ell^ate  ended;  per  Bridgman  Ch.  J.  Cart.  64.  in  S.  C. But  if  a 

TTun  occ'jj^ici  by  .t  tacitor  prefunied  ccnfcnt  of  another,  that  other  mav  to  feme  purpofe*  admilhia 
tenant  at  iutierance  and  not  at  will.     But  an  agreement  that  he  ihaU  receive  the  profits  mikes  Iub 
tenant  at  will  a^-corJir.jj  to  I.itt.  an*!  Powfelcy  and  Blsckman's  Cafe.  IhiJ.  per  eundercu 
*  As  Mljcre  uic  cii.*te  at  \^  .11  determines  by  the  aCt  of  Gcd,  as  if  leilbr  dies.     See  iUtd. 


14.  Lands  are  limited  to  A,  and  his  heir  quoufq*  he  pay  fo  much 
money,  and  if  he  fail  to  pay,  then  to  remain  lo  B.  and  his  heirs, 
A.  is  but  tenant  at  fufferance  \(he  holds  over  ^  per  Bridgm.  Cart. 
[   418    ]  78.  Trin.  i8  Car.  2.  C.  B.  75.  by  Bridgman  Ch.  J.  in  deliver- 
ing the  opinion  of  the  Court  in  the  Cafe  of  Thomalin  v.  Alacic- 
worth. 
ThcoriE-;-         15.  Mortg:igee  covenants  that  mortgagor  {h^il  quietlj  errjty  ttj 
'^^V^.ff^"'*'*^  default  of  payment  5  mortgagee  affigns  ;  mortgagor  ajter  ajjipi'' 
n^orr:.^>-orio  Tuefit  is  only  tenant  at  fufferance,  but  his  continuing  in  pofidaon 
continue  in    docs  not  tum  the  term  to  a  right.     1  Salk.  245.  pi.  i.  Pal'ch.  6 

Clr"!'"u    ^^^-  ^  ^^'  *'"  ^-  ^-  Smartle  v.  Williams, 
c^  fubfcl  16.  Butlf  the  mortgagor  had  died,  and  mortgagor's  keinrAtrei^ 

it 


^i 


it  would  be  otherwife ;  for  the  heir  was  never  tenant  at  will,  but  9"^"^  >^- 
his  fiift  entry  was  tortious.     Ibid.  l^'rTcT^ 

vcnants  /or 
Jiimfelf,  hii  executors,  adminiftratiDrs  and  afligns,  that  the  mortgagor  (hall  hold  till  default  of  pay- 
infnr,  which  creates  a  tenancy  ac  will  upon  all  the  mefne  alBgnments ;  per  Eyres  J.    To  which 
Holt  Ch.  j.  agreed^  and  faid  it  was  well  obferved.     Comb.  249,  250.  S.C.    ■      3  Lev.  387.  S.  C. 
held  accwdingly. 

17.  Acceptance  of  rent  after  the  term  ended  mzkcs  a  tenancy  at 
will.  Cumb.  383.  Trin.  8  W.  3.  B.  R.  Taylor  v.  Seed. 

18.  By  the  cujtom  of  London  the  landlord  cannot  recover  againfft 
fuch  tenant  at  will  in  cjedlment,  unlefs  he  had  given  \i\m'half  a 
year* 5  warning  \  per  omnes  J.  Anglix  prscter  Holt  &  Treby. 
The  cuAom  was  found  in  an  old  book,  called  Liber  Albus,  and  is 
for  a  quarter's  warning  to  tenant  renting  under  40  s.  per  ann. 
and  half  a  year's  warning  to  more  than  40  s.  Cunib,  383.  8  W. 
3.  B.  R.  Taylor  v.  Seed. 

It).  A.  mo7'tgages  for  ^00  years  to  B.  and  afterwards  in  fee  to 
C.  and  levies  2,  fine. 10  C.  and  five  years  pafs,  but  continues  in 
pofi'effion  all  the  time,  and  pays  the  intereft  to  B.  A.  was  te- 
nant at  will  to  B.  and  admit  that  the  fine  did  work  a  difleifin, 
yet  the  entry  of  A.  immediately  on  (iizw  dijpifm  did  purge ^  and 
he  became  again  tenant  at  will  as  before,  Carth.  414.  Trin. 
9  W.  3.  B.  R.  Holland  v.  Hatton. 


(E.  c)     Tenant  at  Sufferance. 
His  Power. 

I.  'T'ENANT  atfufFerancc  mayy;/)^/y5'y^'*'^^''^^^'^^'^^'=^''^^.T^*  Tenant  at 
•^  f enfant  \  per  Kebie  ;    contra  per    Vavifor  ;   quod    nota  fufiirancc 

bene.     Br.  Tenant  by  copy  &c.  pi.  19.  cites  4  H.  7.  3.         *       "j^^  bcaiJ' 

damage- 
feafaotnor  havean  aftion  ;  per  Fiowike.     Keilw.  47.  a.  in  pi.  2.  Mich.  18  H.  7.— — Ow.  29. 
cites  S.  C.  That  is  it  h«  diftrain  the  bruth  of  a  ftranger  and  not  of  tlie  tenant  ot  the  free- 

bold.    Arg.  admitted  z  Le.  47.  pi.  59.  ilUl.  29  £iiz.  B.  R. 

2.  Tenant  at  fufferance  cannot  grant  new  eflates  nor  prefent  to 
advowfojis,  Arg.  Cro.  J.  55.  pi,  27.  Mich.  2  Jac,  C.  B.  in 
Cafe  of  Shopland  v.  Ryder. 

(F.  c)     Tenant  at  Sufferance.  [  4^9  3 

Adions  &€•  againft  him,  or  for  him. 

I.  TT  was  held  clearly  by  all  the  jufticcs  of  C.  B.  that  if  I  make  Hanliford 
a  leafe  for  a  year  referving  certain  rent,  and  after  the  ycur  ^^  ^-^^ 
ended  the  termer  holds  in^  that  1  may  diftrain  him  for  my  rent  ^^mraV 

H  h  3  thou^^h 


« 

opinions,      though  thc  year  is  rnded,  and  alfo  if  I  will  I  may  diftram  the 
Ideo^^''  bcafts  damage-feafant,     Kelw.  96.  a.  pi.  5.  Mich.  22  H.  7. 

Qusrre.  See 

II  H.  7.  fol,  \1,  Trefpafs.  Kelw.  96.  pi.  5. 

2.  Lejfte  for  yean  oflejfeefor  life  is  not  in  as  a  termor  after  Ac 
death  of  leflee  for  life,  and  fo  (hall  not  have  covenant  \f  ouftcJ  by 
him  in  reverfion.     Arg.  Ow.  105.  cites  9  Eliz.  D.  257. 

3.  if  leflee  at  will  continues  in  poffeffion  he  is  tenant  atfuffer- 
ance,  and  yet  the  heir  by  admiflion  may  have  an  ajjlfe  efmrU 
dancojler  agaivjlhtm,     Co   Litt.  57.  b. 

4.  A  writ  of  entry  ad  terminum  qui  pntteriii  lies  againft  te- 
nant at  fufFerance,  but  it  is  l-ather  by  admiflion  of  the  demandant 
than  for  any  eftate  of  freehold  that  is  in  him  ;  for  in  judgment  of 

.  law  he  has  but  a  bare  pofleflion.     Co.  Litt.  57.  b. 
Palm.  4S1.       5.  Leafc  for  one  year,  and  fo  from  year  to  year  yielding  lOS. 
Arg^ cites      j.^j^^  f^  iQpjg  jjg  leflee  (hall  occupy,  after  the  year  leflee  dies,tfi- 
Noy  96.        min:Jlrator  enters  and  occupies  another  year,  adjudged  adminiftralor 
cites  S.  C.    {hail  be  charged  with  the  rent.  Arg.  Lat.  255.  cites  Mich,  3 

Jac.  C.  B.  Barker' V.  Barret. 
^*^rfr"'         ^'  ^^"^^'^-  doubted  if  the  leflee  hold  over  his  term  fo  that  be 
B°fuch  icf-  *^  tenant  at  fufFerance,  what  remedy  the  lelTor  has  for  his  rtnt, 
ftt  (ball  not  Winch.  32.  Trin.  20  Jac.  C.  B. 

pay  rent, 

^or  it  is  leiTor's  folly  to  let  him  continue  in  poflefTion  after  his  term.     2  Le.  143.  pi.  178.  $l  £Ii& 

in  Scacc.  in  Sir  Moil  Finch's  Caf:. 

Jo.  224  pi.  y.  A.  leflee  for  years  le^fes  for  fix  months  to  B.  who  con. 

Trcfufy/  tinues  in  after  the  fix  months,  and  pulled  down  the  windows  ^c, 

i.  C.  and  A.  may  b;-ing  either  trefpafs  or  cafe,     IJut  properly  in  this  cafe  it 

tdjudgcd  (hoiild  be  action  on  the  cafe  to  recover  as  much  as  he  may  be 

thaVaaron  damnified,  becaufe  he  is  fuhjcft  to  an  aftion  cf  wafte.     Cro.  C 

on  the  cafe  i>^J.  pi.  7.  Pafch.  6  Car.  B.  R.  Weft  V.  Treude,  ^ias  Tre* 

lies.  fuf,;;. 

8.  LefTec  (or  2,  yc.:iT  covenants  for  himfelf  and  his  ajfigmtifej 
the  rent  fo  long  as  they  ihall  be  in  pofleflion  of  the  lands  demilcd; 
he  afiigns  his  term  to  B.  the  Icnfe  expired^  and  afhgnee  cGnfimia 
in  pojp'jfion.  Rent  bev-.inie  due  after  the  term  ended,  and  thc  lefibr 
brought  an  aiSlion  agninft  thc  afli^nce,  adjudged  that  though  be 
is  not  an  aflignee  ftrivilly  within  the  rules  of  law  after  tiictermls 
cnicd,  yet. he  (hall  be  fuch  an  aflign(^e  as  Ihall  be  liable  to  per- 
form the  covenants  for  payment  of  rent  &c.  Sty.  407.  HiU.  1654. 
B.  R.  Bromefield  v.  Williamfon, 
^.  ^'J**.  9.  If  lel&e  holds  over  his  term  leflbr  cannot  bring  an  aSioa 

^7.  b.  S.  p.  ^f  trefpafs  without  an  aElual  entry.     5  Mod.  384.  Hill.  9  W.  J 
B.  R.  Trevillian  v.  Andrew. 

10.  4  Geo,  2.  28.  If  any  tenant  for  life^  liveSy  or  years^  or  itctr 

f  erf  on  or  perfons  in  pofflffton  of  any  landsy  tenements  6*f.  hyfucbii* 

[   420  ]  nants  or  by  coUufion  with  thnnfiail  hold  over  after  notice  in  wrili&i 

for  delivering  poffeffton  by  the  perfon  intitUdy  or  bis  agent  kiff^ 

autborizedf 


CfioppeL  43iQ 

Mittbmzei  \  be  Jball  pay  double  the  yearly  value  far  the  ttTne^  to  he. 
recovered  by  a^ion  of  debt  ^  and  defendant  to  give  bail^  and  no  relief 
in  equity. 

Formoreof  Eftate  in  general,  fee  (Sopt^|!Ol&«  9D0taCr*  jf  ftlW. 

|eoffment0^  (Brants,  i^cirsi*  Soiiitrefsf^  Ijiatraanw^  ^ 

flJfejS  and  other  proper  Titles, 


t    »'■ 


^^opptl 


■     (A)  Where  the  Plea  (lands  with  the  Deed  recorded. 

And  where  not, 

[l.    A   man  fhall  not  be  received  to  take  an  averment  direSlly 
^■^  contrary  to  the  record.  9  H.  6.  60.] 
[2.  If  a  debt  be  inrolled  of  record  he  fliall  not  be  received  after-  A  bond  in- 
wards to  fay  not  his  deed,  for  this  is  againlt  the  record  diredllv.  '?^**^  *:*^!*** 

^  IT    /:     Ax^  n  the  party  to 

9  rl.  O.  qO.  J  plead  noil 

ell  hidum) 
Per  HoItCh.  J.  Comb.  248.  Pafch.  6  W.  &  M.  in  B.  R.  in  Cafe  of  Smart  v.  Williams, 

tj.  Againft  a  deed  inrolled  a  man  (hall  not  take  averment  that  Br.  Faits 
it  was  by  durcfs^  for  this  is  contrary  to  the  record,     16  H.  7.  5.    f«"7itcs^^' 
b.  Curia,  16  H.  7.  5. 

.  Contra  per 

Curiam. But  the  year  book  is  according  to  Roll.     V/ood  there  faid  that  the  pleading  ii  to  be 

per  d&refs  was  conllilent  with  the  inro!meiit.      For  it  was  a  cont'ciilon  ot  the  deed  (o  be  I'uch  as  it 
Wisj  bat  the  opinion  of  the  Conrtwjs  tltariy  contrary ;  ct  furrcicrunt. 

[4.  If  a  man  feifed  in  fee  of  land   in  D.  conveys  part  to  his  SP- incafo 
wite  for  WH^  for  her  jointure  in  fatiifadiion  of  dower  and  dies,  and  oli^.fjYto^ 
after  the  feme  enters  fccretly  into  her  jointure,  but  waives  the  pof  m.  his  wS^ 
fejfutn^  and  brings  her  writ  of  dower  of  the  whole  and  recovers,  ^'^^  ^-  ^i* 
This  (hail  eftop  her  to  claim  this  for  her  jointure  which  was  af-  fij^(,"uj/^g 
fured  to  her,  though  Ihe  had  accepted  it  before  the  writ  of  dower  19,  and  the^ 
brought,  fo  that  {he  could  not  waive  it,  yet  inafmuch  as  flie  has  *<>  P.  in 
brought  her  writ  of  dower  of  the  whole,  by  this  it  is  implied  [f^p* failed 
that  Sie  does  not  claim  other  eAate  in  any  part  of  it.     4  Hep.  5«  afte^rards 
Vernon' 5  Cafe.'\  to  pay  M. 

•^    -»  the  wife 

12 1,  a  year  io  r^compeoCe  of  her  dower;  then  fhe  to  have  the  land  for  kcr  iife*    M«  brought  dower 


and  recovered  a  third  part,  and  afterwards  P.  came  to  her  age  of  ig*  adjudged  that  M.  h«TineT«« 
covered  a  third  part  for  dower,  fliall  aot  have  the  12  ].  rent  by  the  will.  Cro.  E.  ii8.  pi.  j.  HiiL 
31  Eliz,  B.  R.  Coding  V.  Warburton.  Ow.  r<r4.  Goodridge  r.  Warburton.  S.  C.  adjudged. 

'  ■  Le.  i36.pl.  187.  Geflin  v,  Warburton.  S.  C.  adjudged. 

[5.  So  it  is  if  the  feme  after  fuch  entry  into  her  jointure  brings  writ 
of  dower  of-the  rejidue  and  recovers  it,  (he  fliall  by  this  be  eftopped 
to  claim  her  jointure  into  which  flie  had  entered  before ;  for  by 
the  bringing  the  writ  of  dower  flie  has  tacitly  affirmed  that  flie 
][  421  ]  has  not  agreed  to  any  jointure  made  to  her.  4  Rep.  5.  b.  Ver- 
non's Cafe.] 

6.  yfjjife  offranktenement  in  E.  and  fine  of  his  ancejior^  proving 
the  fame  tenements  to  he  in  C.  was  pleaded  in  abatement  cf  the  writ  i 
&  non  allocatur.     Br.  Eftoppel,  pi.  1 14.  cites  6  Affl  i. 

7.  A  deed  inr oiled  may  be  avoided  by  matter^  which  is  not  cm- 
trary  to  the  record,  as  19  R.  2.  Eftoppel  281.  In  fur  cui  in  vita  a 
releafe  of  the  mother  of  the  demandant  with  warranty  was  pleaded 

'  in  bar,  and  that  in  rolled  ;  to  which  the  demandant  faid,  that  at 
the  time  of  the  releafe  fuppofed  to  be  made,  our  mother  had  a 
hvfband,  one  F.  and  fo  the  deed  was  void,  and  fo  avoided  the  deed 
by  matter  de-hors,  viz.  coverture.  Le.  184.  pi.  257.  Hill.  31 
tliz.  B.  R.  in  Cafe  of  Holland  v.  Franklin. 

8.  So  of  infancy^  but  not  by  a  general  averment.  Ibid. 

9.  So  a  man  not  lettered  ihall  avoid  a  deed  inroUed  by  fuch 
fpecial  matter.     Ibid. 

10.  So  an  obligation  made  againjl  the  Jlatute  of^^^  H.  6.  and 
thefe  fpecial  matters  fliall  utterly  avoid  the  deeds  againfl  whom 
theya  re  pleaded.     Le.  184.  in  S.  C. 

In  debt  on  1 1 .  A  man  fljall  not  have  an  averment  againfl  the  purport  of  4 
*f^h^  d°"^'  ^^^^^^y  ^^'  againft  the  operation  of  a  record,  as  not  put  in  view, 
fcndant  has  ^^^  comprifed, partes  ad fincm  nihil  habuerunt  &c.  And  againft  let- 
put  in  com-  ters  patents  of  the  King,  non  conceffit,  is  a  good  plea,  which 
mon  bail  he  ^^^  ^  g  p- jj^   f,^j.  ^    ^^^^    \^^  j^  jj.  asrecd,  that  it  is  a  record,  but 

thathehxs  ^hat  nuul  opcratur  J  Arg.  Le.  184,  105., pi.  257.  riiU.  31  Liiz. 
put  in  com-  B.  R.  in  Cafe  of  Holland  v.  Franklin. 

iFion  ba-l. 

buk  coMpcr.iit  »d  diem  ;  for  he  muft  plead  according  to  the  operation  things  haTC  in  law.  I  Salk.  S. 

pi.  19.  Miclu  6  Ann.  B.  K.  per  Curiam. 

Though  a  12.  A  man  may  take  averment  which  ftands  with  the  record, 

take  an""***  *"^  which  does  not  impugn  any  thing  appearing  within  the  record 
avtfinent  andwhich  is  only  as  to  the  operation  of  it.  4  Rep.  71.  b.  Trin. 
•gaii.i  a      23  hX\%,  C.  B.  in  Hynde's  Cafe. 

rrc^id,  yet 

when  th;  time  is  material  he  xr.zy  aver  in  what  time  of  the  term  a  fine  is  levied.     Cro.  J.  451* 

MicU>  13  J^.  cites  S.  C. 

'3-  ^  f'offment  inrolled  without  livery,  is  of  no  force  to  make 
the  land  pals,  but  the  inrolment  may  ejiop  thefeoffer  to  fay,  not  his 
dt'ed.  Agreed  per  omnes.  Poph.  8.  Mich.  34  &  35  Lliz.  C  Bt 
Gibbons  v.  Maltyard  and  Martin. 

14.  A  woman  recovered  dower  in  C.  B.  and  had  a  writ  to  the 

iheriff 


(heriff  to  put  her  in  pofleflion  of  the  fame  ;  Hit  Jherlff  returnea 
the  writ,  that  he  delivered  her  84  acres^  and  that  Jhe  had  entred  into 
24  acres  parcel  thereof y  and  accepted  of  the  fame,  Refolved  it  was 
a  good  bar  to  her,  although  it  was  a  lefs  quantity  then  the  three 
parts  of  the  land  mentioned  in  the  recbrd.  Mo*  679.  pi.  928. 
Mich.  44  &  45  Eliz.  C.  B.  Anon. 

15.  \i  A,  B.  is  outlawed  iy  the  name  of  A.  B.  Efq\  and  comes  . 
in  gratis^  and  reverfes  it  for  want  of  proclamations^  he  (hall  not  be 
cftopped  \ofay  afterwards^  that  he  was  a  knight^  and  no  efquire. 
It  fecms  to  be  admitted.     Sty.  395.  440.  Mich.  1653.  Boyle  v. 
Scarborough. 

16.  Scire  facias  upon  a  recognizanco  (given  in  a  writ  of  error) 
againfl  the  baily  to  pay  &c.  if  the  judgment  were  affirmed  in  the 
ixchequer  Chamber.  The  defendants  pleadj  that  the  judgment 
was  not  affirmed^  prout patet  per  recordum  in  the  Exchequer^Cham^ 
her.  The  plaintiff  replies^  that  the  judgment  was  affirmed  in  the 
Exchequer-Chamber^  prout  patet  per  recordum^  that  was  fent  by  [  4*^  J 
mittitur  into  B.  R,  and  demands  judgment  whether  the  defen* 
dantsfhall  be  admitted  to  aver  againft  this  record.  Refolved  they 
wcreeftoppcd.     Freem.  Rep.  375.  pi.  485.  Mich.  1684.  Freke 

i.  Finch. 

17.  If  a  man  enters  into  a  recognizance  to  a  corporation^  he  is 
ejiopped  by  his  recognizance  to  fay  that  they  were  not  a  corporation, 
z  Ld,  Raym.  Rep.  1535.  Trin.  2  Geo.  2.  B.  R.  Henriques  v. 
The  Weft-India  Company. 


(A.  2)     The  feveral  Sorts  of  Eftopels;  and  Notes, 

and  Rules  relating  thereto. 

I.  'TPHE  eftoppel  is  to  ejlop  the  other  party  to  fay  that  which  he 
*    lafl  pleaded.     Br.  Eftoppel,  pi.  136.  cites  30  Aff.  29. 

2.  Eftoppel  (hall  be  good  to  every  common  intent^  and 
othcrwife  it  is  not  good.  Br.  Eftoppel,  pi.  172.  cites  21  E.  4. 
51.53.  and  54. 

3.  Eftoppel  ought  to  be  certain  in  every  intent*     Per  Bridges.  Co.  LitL 
Br.  Eftoppel,  pi.  177.  cites  21  E.  4.  83.  S^V'smi 

not  to  be 
taken  by  argument  or  inference ;  becaufe  it  concludes  a  man  to  allege  the  trutlu 

4.  If  eftoppel  be  good  to  common  intent  it  is  fufficient.  Be- 
Kftoppd,  pi.  90.  cites  22  H.  6.  53. 

5.  There  be  three  kinds  of  eftoppels,  viz.  by  matter  of  record^ 
by  matter  in  writings  and  by  matter  in  paiis.  By  matter  of  re- 
cord, viz.  By  letters  patents,  fine,  recovery,  pleading,  talcing  of 
continuance,  confeffion,  imparlance,  warrant  of  attorney,  ad- 
mittance. By  matter  in  writing,  as  by  deed  indented,  by  making 
ofan  acquittance  by  deed  indented,  or  deed  poll,  by  defeafance 

by 
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by  deed  indented,  or  deed  poll.    67  matter  in  paiis,  as  by  Kverji^ 
by  entry,  by  acceptance  of  rent,  by  paftitloa,  and  by  acceptance 
'of  an  cllate.     Co.  Litt.  352.  a. 

6.  Every  eilpppcl  ought  to  be  reciprocaU  that  is  to  bind  both  par- 
ties, and  this  is  the  r^afon,  that  regnlarly  mftrangtr  fhall  oeiiber 
take  advantage,  nor  be  bound  by  the  eftoppel,  privies  in  blood, 
as  the  heir,  privies  in  eftates,  as  the  feoffee,  lefTee  &c.  privies 
in  law,  as  the  lords  by  efcheat ;  tenant  by  the  cunefy,  tenant  in 
dower,  the  incumbent  of  a  benefice,  and  others  that  come  under 
by  Z&.  in  law,  or  in  the  poft,  ihall  be  bound  and  take  advantage 
of  eftoppeiS)  and  a  rebutter  is  9  kind  of  ^fto^pel.  Co.  Litt* 
352.  a. 

7.  2dly,  That  pvery  eftoppel,  becaufe  it  includes  a  man  to 
*  allege  the  truth,  muft  be  certain  to  every  intent^  and  not  to  be 

taken  by  argument  or  inference.     Go.  Litt.  352.  b. 

8.  3dly,  Every  eftoppel  ought  to  be  a  precife  affirmation  of  that 
which  makes  the  efloppcl,  zni  not  to  be  fpoke  imperfonally ;  as 
if  it  be  faid,  ut  dicitur^  quia  imperfonalitas  non  conciudit  nee 
ligat;  imptrfonalis  dicitur,  quia  fme  perfona.  Neither  does  a 
recital  conclude,  becaufe  it  is  no  dired  affirmation.  Ibid. 

9.  4thly,  A  matter  alleged  that  is  neither  traverfabU  nar  fli^ 
terial  fliall  not  eftopp.     Co.  Litt,  352.  b. 

10.  5tbly,  Regularly  a  man  (hall  not  be  concluded  Ij  aaept^ 
ance  or  the  like,  before  his  tittle  af^crued.     Ibid, 

r  423  3       ^'-  6thly,  H&o^^A'  againji  ejloppel  does  put  the  matter  it 
large.     Ibid. 

12.  7thly>  Matters  alleged  by  way  oifuppofal  in  covntfikiBnti 
conclude  after  nonluit  j  other  wife  it  is  after  judgment  given,  and 
after  nonfuit,  although  the  fuppofal  in  the  count  fhall  not  con- 
clude, yet  the  bar,  title,  replication,  or  other  pleading  of  either 
party,  which  is  prcciicly  alleged,  fliall  conclude  after  nonfuit ; 
and  hereby  are  the  books  reconciled.     Ibid. 

13.  8thly,  Where  the  verity  is  apparent  in  the  fame  rccwd, 
there  the  advcrfc  party  fliall  not  be  c (topped  to  take  advantage  of 
the  truth,  for  he  cannot  be  ejioppcd  to  allege  the  truthy  when  tkt 
truth  appca  rs  of  rrconl.     Ibid. 

If  a  iine  be  levied  without  any  orginal  it  is  voidable  but  nol 
void  ;  but  if  an  original  be  brought  and  a  retraxit  entrcd,  and  af- 
ter that  a  concord  is  made,  or  a  fine  levied,  this  is  void  inrcfpcd 
the  verity  appears  of  record.     Ibid. 

An  impropriation  if  made  afier  the  death  of  an  incumbent,  to 
a  bifliop  and  his  fucceflbrs,  the  bifliop  by  indenture  demifes  the 
parfonagc  for  40  years,  to  begin  after  the  death  of  the  incum- 
•D.  244  1,  bent,  the  dean  and  chapter  confirms  it,  *  [the  bifliop  dies]  the 
k.  pi.  60.  incumbent  dies,  the  demife  fliall  not  conclude  •  [the  fucceflbrj 
for  it  appears  that  he  had  nothing  in  the  impropriation  till  after 
the  death  of  the  incurhbent,  *  [who  furvived  the  lefTor.]    IbiJ. 

14.  gthly.  Where  tlie  record  of  the  eftoppel  does  run  t9  the 
difability  or  legitimatiGn  of  the  perfon^  there  flrangers  fliall  take  be- 
nefit of  that  record,  as  outlawry  excommcngment^  profeiBoOi 

attainder 


attainder  of  praemunire,  of  felony  &c.  baftardy,  mulierty,  and 
ihall  conclude  the  party,  though  they  be  ilrangers  to  the  record. 
j6k/  of  a  record  concerning  the  warns  of  the  perfon  quality  or  ad~ 
dition^  no  eftranger  (hall  take  advantage,  becaufe  he  (hall  not  be 
bound  by  it.  But  nota,  that  in  cafe  of  the  mulierty  prima  facie 
an  eftranger  (hall  take  benefit  of  it  &c.  But  yet  becaufe  he  may 
be  a  mulier  by  the  eccleflaftical  law,  and  a  baftard  by  the  com- 
mon law  ;  therefore  againft  fuch  certificate  pleaded,  the  adverfe 
party  may  allege  the  fpecial  matter  ;  and  confefs  the  certificate 
of  the  bifhop  according  to  the  ecclefiaftical  law,  and  allege  fur-^ 
tbcr  the  fpecial  matter  according  to  the  common  law,  whereanto 
the  adverfe  party  muft  anfwer ;  and  fo  are  the  books  that  treat 
of  this  matter  to  be  reconciled.     Co.  Litt.  352.  b. 

15.  Eftoppels  are  odious  in  law,  and  admitted  merely  out  0^ 
necejity^  becaufe  they  are  concluding  to  fpeak  the  truth  \  as  for 
infiance,  a  Jiranger  joined  with  the  owner  of  the  land  in  making  a 
leafe\  now  though  in  reality  this  was  the  leafe  of  the  owner,  yet 
it  is  likewife  the  leafe  of  the  flranger  by  conclufion,  otherwifo 
his  figning  it  would  be  to  no  purpofe,  fo  that  it  is  an  eftoppel  by 
neceSty.  Arg.  8  Mod.  3r2.  and  ibid.  313.  agreed  per  Cur, 
Mich.  1 1  Geo.  in  Cafe  of  Skipwith  v.  Green.  ^ 


(B)    Where  the  Plea  ftands  with  the  Record  [or 

Deedy\  and  where  not» 

£1.    A   Man  may  acknowledge  a  record  2iX\d  void  if  by  plea  which 
'^*"  (lands  with'the  record.     9  H.  6.  60.] 

[2.  Js  if  a  deed  o^  feoffment  be  inrolled  in  a  court  of  record 
the  party  (hall  fay,  that  nothing  faffed  by  the  deedy  for  this  ftands 
with  the  record.     9  H.  6.  60.] 

[3.  So  if  a  releafe  be  inrolled  he  may  fay  that  the  releffee  had  [    ^24  ] 
nothing  in  the  land^X  the  releafe  n«ade,  for  this  ftands  with  the  •Br.  Faiu 
record.     9  H.  6.  6o-  *  16  H.  7.  5.  b.  J  49  £.  3,   15.  t  ^^  H.  «roi,pi. 
4.  12.  b.3  s.  c.  & 

S.  p.  per 
Cur.    %  Br.  Eiloppel,  pi.  49.  S.  P.  but  the  large  edition  c'tes  50  E.  5.  22,  23.  and  fo  is  mifprinied, 

luttke  other  edition  cites  49  E.  3.  14,  15.  which  is  right,  and  agreeSiblc  to  Roll. Kitzh.  £ilop« 

pel,  pi.  207.  cites  S.  C.  according  to  Roll. 

+  Br.  Faits  enrol,  pi.  %.  cites  22  H.  4.  i:.  S.  P.  but  it  fliould  be  12  H,  4.  X2.  and  fo  is  the 
ether  edition.— Fitih.  Eftoppel,  pi.  103.  cites  S.  C. 

[4.  So  he  may  fay  againft  a  fine  fur  releafe.     *  16  H.  7.  5.  b.  *''''",^*j^ 
4 Rep.  71.  b.  Hynd.  Contra.  \  50  E.  3.  6.  b.  J  8  H.  4.  8.]  ly'd'tw' 

s.  c. 

+  Br.  Eftoppel,  pi.  200.  cites  S.  C. Fitzh.  Eftoppel,  pi.  208.  cites  S.  C.     }  Br.  Eftoppel, 

pi.  60.  cites  S.  C. 

[5.  In  detinue  defendant  had garnijhment2igd\n^x\\^  obligor^  w\\o  Fitzh. 
pleaded  to  iffue  that  the  conditions  are  not  performed^  and  found  ^.^^^^dtci 
ogainfl  himy'jet  indent  againfi  hi  fn  upon  this  obligation  he  may  faiaf  cafes. 
f^ad  that  he  %vas  iHit^rate^  and  it  was  read  to  him  to  be  upon  a  — - — ^Br. 
I  conaition 


4^4  csoppel. 

Eiloppel,pl.  condithn  where  it  has  not  any^  and  fo  not  bis  deed;  for  this  ftands 

H  *^6^\q      ^^^^  ^^^  deed,  and  this  had  not  been  any  plea  in  the  garni(hmeat. 

Dubitatur  9  H.  6.  59.  b.  1 1  H.  6.  5.    Quaere,  for  there  it  isob- 

jefted-  that^the  demand  was  of  a   deed,   the   which  he  Aen 

acknowledged,  and  he  might  hzvejaved  it  by  prat  elation.'] 

[6.  So  in  detinue  if  infant  garmjhee  lofes  by  iffuc  tried  of  die 
conditions  performed,  yet  in  debt  upon  it  againft  him  bejballfay 
not  his  deed  by  reafon  of  infancy.     Dubitatur  9  H.  6.  60.] 
f      ^      \       [7.  In  indiSfment  of  trefpajs^i^  defendant  renders  himfelfani 

*  FoL  863.  makes  fine^  yet  he  may  after  plead  net  guilty  in  aBion  of  treipafs  for 

*  T.  "*  it ;  •  n>r  the  entry  is  quod  pofuit  fe  in  gratiam  regis  &  petit  fc 
pel,  pl.X  admitti  per  finem,  and  fo  it  ftands  with  the  conufance  that  he  is 
cites  9  H.     not  guilty-   9  H.  6.  60.] 

6.  59.  Fer     ♦ 

Sabb. Br.  Eftoppelt  pi.  59.  cites  7  H.  4.  30.  Per  Hulf.  contra,  and  fays  that  it  is  denied  m  rite 

written  book.. So  if  it  had  been  tried  for  the  King,  it  feems  it  is  no  efloppel  for  the  plaintiff  to 

take  advantage,  becaufe  he  was  a  ftranger  to  the  record  ;  but  a  (faranger  may  hare  advantage  of  acoa- 
Jiedion ;  for  it  cannot  be  reverfed ;  but  record  upon  verdiA  may  be  reverfeti  by  error  or  attaint.  Note 
the  divcrfity.     Br.  Eftoppel,  pi.  64.  cites  1 1  H.  4.  65. 

[8.  So  after  charter  of  pardon  pleaded  and  allowed  xnmiA&mtnl 
•  oi  felony y  he  may  plead  not  guilty.     9  H.  6.  60.] 
Br.  Eftop-        [g.  If  a  man  be  bound  in  an  obligation  by  name  ofy,  S.  of  D. 
'ftesV  C. '  y^*  ^^  may  fay  in  debt  upon  it  that  there  are  two  D.'i  in  the  fame 

Fitzh.    county y  fcilicct^  Sec,  and  none  without  addition  \  for  this  ftands  with 

Efl:oppei,pK  the  deed,  for  be  acknowleges  the  obligation  and  more.    14  H. 

J>ebt  upon 

a  bond  againft  H.  P.  late  of  L.  Gent,  the  defendant  faid  that  he  was  dwelling  at  S.  the  daj'of  t^e 
writ  purchafed,  abfque  hoc  that  he  was  dwelling  at  L.  Perjenney,  you  do  not  deny  the  deed  by 
which  you  (hall  be  eftapped  to  fay  that  you  was  never  dwelling  at  L.  for  in  debt  upon  a  leafefor 
years  by  indenture  ne  lella  pas  is  no  plea,  but  he  (hall  anfwer  to  the  deed.     Br.  Elloppcl,  pi.  9^1 

cites  9  E.  4.  29. A.  is  bound  to  B.  in  an  obligation  ;  A.  is  named  of  Dale  without  an  addition ; 

B.  fues  A.  upon  this  obligation  ;  A.  ihall  not  be  received  to  plead,  that  there  is  Over-Dale  and  Ne- 
ther-Dale, and  that  there  is  no  Dale  without  an  addition ;  for  the  obligation  is  otherwife ;  and  he  fluU 
not  be  received  to  contradi^  his  own  deed,  but  he  niall  be  eflopped  by  it;  by  the  juftices  of  both 
benches.  Jenk.  163.  pi.  12.  cites  2  R.  3.  Fitzh.  Eit'oppel  i8j.  [but  is  mifprinted,  ani  IhouM  be 
pi.  8.  J 

TO.  In  aflife  of  tenements  in  W.  the  defcndsint  pleaded  eflspf^l 

by  fine  levied  of  the  fame  tenements  by  the  anceftor  of  the  plaintiff 

in  O.  Judgment  if  the  plaintiff Jhall fay  that  they  are  in  W.  and  the 

[   425   ]  plaintiff  faid  that  O.  is  a  hamlet  oflV.  and  a  good  plea,  by  which 

they  plead  over.     Br.  Brief,  pi.  292.  cites  28  Aff.  6. 

1 1 .  Praecipe  quod  reddat  of  lands  in  H,  the  tenant  faid  that  thif 
are  in  B.  and  the  demandant  pleaded  eftoppel^  becaufe  at  anotbtr 
time  he  brought  afffe  ogainjl  R.  coufin  efthe  demandant^  whoje  heir 
heisy  of  tenements  in  B.  and  thofe  fame  tenement s  put  in  view-,  where 
he  came  and  accepted  the  writy  and  pleaded  in  bar  j  judgment  if  he 
fhall  be  received  &c.  and  becaufe  it  flood  w^ith  [&c.]  that  ther/i? 
might  be  knrjun  by  both  names^  the  writ  was  held  good.  Br. 
tftoppeU  pi.  loi.  cites  39  E.  3.  7. 

12.  If  a  man  is  bound  by  recognizance  to  keep  the  peace^  and  is 
attainted  infcirefaciasy  becaufe  he  Jl ruck  J.  N.  by  which  be  diedi 

4  '  and 


Jind  after  is  indited  and  arraigned  in  appeal  of  it  he  fliall  not  be 
eftopped  by  the  firft  record  to  plead  not  guilty,  for  thcfrfi  con-^ 
vlSiion  was  not  as  of  felony.     Br.  Eftoppel,  pL  56.  cites  7  H. 

4-  34- 

13.  Avenmnt  ofprimo  deliberatum  againjl  a  deed  inr oiled  ought  *  Le.  iii, 

not  to  be  *  received  ;  for  by  the  fame  rcafon  it  might  be  averred  J  Jg'  ^^^ 
that  nunquam  deliberatum,  and  fo  upon  the  matter  it  would  be  Und  v. 
non  eft  fadum;  per  Curiam  clearly.     3  Le,  175,  176.  pi.  227.  ^^*  S-  ^* 
Mich.  29  Eliz.  C.  B.  Holland  v.  Bonis.  lerbisf tTi 

that  the 

word(»  received)  is  there  (rcverfed)  and  fo  mifprinted. Owr.  138.  Holland*!  Cafe,  S.  C.  U 

S.  P.  accordingly.  Sav.  91.  pi.  169.  Holland  v.  I>owne»  S.  C  adjut^ed. 

14.  Jgairift  a  deed  inroUed  z  man  may  plead  infancy^  although 
yione  can  plead  non  eft  factum;  per  Manwood.  2  Le.  65. 
Pafch.  31  Eliz. 

15.  Lejfee  enters  before  the  day%  leflbr  afterwards  brings  debt 
for  rent,  and  recovers,  quaere  if  lefFor  (hall  notwithftanding  his 
recovery,  in  which  he  has  admitted  him  to  be  leflce  for  years, 
put  him  out  as  a  difieifor ;  or  if  his  heir  be  ejiopped  by  it  to  fay  he 
is  not  in  by  the  leafe  j  or  if  the  recovery  in  debt  has  purged  the 
wrong  ;  per  Yelverton,  by  the  bringing  debt  for  the  rent  the  leiTor 
\%  concluded.  But  qusere  if  it  (hall  bind  his  heir.  It  was  con- 
ceived it  (hall,  becaufe  it  is  by  record,  the  ftrongeft  conclufion 
that  is.  Godb.  314.pl.  472.  Pafch.  3  Car.  B.  R.  Green  v. 
Moody. 

16*  Where  a  man  confejfes  an  indiSlment  he  may  produce  af-^ 
f davits  to  prove  fan  aj/ault  upon  the  profecutof  \x\  mitigation  of  the 
fine ;  otherwife  where  the  defendant  is  found  guilty  5  for  the  en- 
try upon  a  confeilion  is  only  non  vult  contendere  cum  domina 
regina  &  ponit  fe  in  gratiam  curix.  i  Salk.  55.  pi.  6.  Trin. 
1  Ann.  B.  R.  the  Queen  v.  Templeman.' 


(C)     Upon  Records. 
In  what  Cafes  a  Man  (hall  be  eftopped. 

Ei.    A   Man  fhall  not  be  received  to  aver  any  thing  againji  the 
-^^  certificate  of  a  judge.'] 
[2.  If  a  man  acknowledges  a  fine  in  my  name  of  my  landsj  this  Br.  Eftop- 
Oiall  bind  me  perpetually,  for  I  cannot  fay  that  1  was  not  party  pel, pi.  182. 
to  the  fine.     19  H.  6.  44.  58.  b.]  l*'i%«e 

no  remedy 
but  action  on  the  cafe  or  difceit.  Br.  Fincf  de  tcrres,  pi.  54.  cites  S.  C.  accordingly.- 


Fitzh.  Difceit,  pi.  i^^.  citcs^S.  C.  accordingly. .If  one  of  my  name  levies  a  fiac  of  r'  ^^A    l 

my  iand,  1  may  well  confefs  and  avoid  this  fine,  by  (hewing  the  fpecial  matter,  for  *•  ^  J 
that  ftandswell  with  the  fine.  But  if  a  ftranger,  whois  not  of  my  name,  levies  a  fine  of  my  land  in 
my  mmtf  1  ihaU  not  bt  received  to  aver  that  I  did  not  levy  the  fine,  but  another  in  my  name,  for 

that 


4i2^ 


#t^itwt. 


that  11  more  eontrtry  (b  tht  reeeni ;  an^  Co  it  is  of  all  recoaufaAtts  and  o^r  matierf  of  lecorA.  Bat 
I  conceive  when  the  fraud  appears  to  the  Court  as  here,  they  may  well  enter  a  YAcat  upon  the  roU» 
and  fo  make  it  no  fine,  although  the  party  cannot  avoid  it  by  averment  during  the  time  that  it  rtnuiv 
as  a  record  ;  per  the  Lord  Keeper  in  the  Star- Chamber,  and  faid  that  he  had  always  noted  thiiJilc- 
rence.     Cro.  £.  531.  pi.  63.  Micii.  58  &  39  Elis.  in  Hubert's  Cafe. 

Br»  Eftop-  [  J .  So  m  pracipe  quod  reddat  againji  J,  if  B.  coaus  hf  tht  nan 
Jfis«*.C^  ^f  ^'  ^^^  acknowledges  the  aaion^  this  will  bind  him  petpctua%, 
lL_J.Br.    and  he  has  no  remedy^  but  a  writ  of  deceit  agalnft  B»    19  H* 

IPihcsde         6.   44.] 

terrcpl.  54.  ,     _t 

cites  S.  C. Fitzh.  Difcelt,  pi.  10.  cites  S.  C:  5iit  tieither  of  thdfe  books  sbendon  a  pnecipe  ^ 

Teddat. 

Br.  Eftop-  [4.  So  if  a  toan  be  vouched  and  2l  Jir anger  upon  fummons 
cUes'^S  C  *'^^^'^^  ^^^  ^  vouchee  and  acknowledges  the  ailion^^^^ 
&s.  P.—    hind  the  vouchee.     19  H.  6.  44.] 

Br.  Fines  de  .    *  _ 

terxes,  pi.  54.  dtes  S.  C.  &  S.  P. Fiuh.  E^ifceit,  pi.  xo.  cites  S.  C.  &  S.  P . 

Br.  Eftop-        [^j.  So  2L  man  {hall  not  be  received  to^jr  that  he  is  hot  tbefaii ' 
otes^s'  c*'  P^^/^^  ^^^  acknowledged  the  recognizance.     19  H.  6.  44.] 
&  s.  p.— 

Br.  Fines  de  terres,  pi.  54.  cites  S.  C.  &  S.  -P.  If  one  appears  by  a  name  iMrhich  is  not  in  tmtb 
his  right  name»|and  thereupon  the  plain  tiff*  declares  againfthimby  that  name,  he  (htU  be  eflsppel 
afterwards  to  fay  he  is  not  right  named.  20  O^  i6<;o.  B.  $.  For  he  ftuiU  not  be  faSeced  en  U^ 
advantage  of  ^  owil  wrong  to  prejudice  another  therebj.    'L.  P.  R.  S5. 

Br.  Eftop-'       [6.  So  \^  z  man  acknowledges  a  Jlatute  merchant^  or  ftattitc 

?itcs'*s  c*'  ft^P^^>  ^^  ™y  V^y^^y  *^  ^^^  ^*^2  °*^>  ^^'^  I  have  no  other  remctly 
ft  s.  p.—     but  writ  of  difceit  againft  him  who  acknowledged  it.    19  H. 

Br.  Fines  de   6,  44.1 
terres,  pi.  -* 

54.  cites  S.  C.  I^S.  P. 

tji  If  A,  is  hound  fo  B.  in  20  /.  by  obligation,  and  B.  ly  ftbtr 
deed  promifes  in  confideration  of  5  I.  paid  by  A',  to  him  that  be 
will  not  profecute  any  a^ion  againft  A»  before  fuch  a  daj<t  and  /« 
default  of  this  that  he  will  forfeit  xo  /.  in  an  a^ion  of  debt  by  A. 
jagainft  B.  for  the  10 1.  upon  this  laft  deed,  if  he  avers  that  B. 
before  the  day  profecuted  a  writ  original  out  of  the  Chancery  againft 
him,  and /hews  the  fubftante  of  the  Writ  returnable  in  bank  at  a 
Certain  day,  and  that  at  the  day  of  the  return  the  faid  B.  by  J.  S. 
•his  attorney  obtvditfe  againft  A.  de  placito  praSSfo^  and  the  laid  A. 
hon  veriit^  and  the  (herifFtheii  returned  that  the  faid  B.  had  found 
pledges  de  profequendo  breve  illud  prout  per  r£cordum  ^r.  it  is 
not  any  plea  for  B.  to  fay  that  he,  after  the  making  of  the  deed, 
and  before  the  faid  day,  did  not  pryicute  out  of  the  faid  €ourt  of 
Chancery  againft  the  faid  A.  in  manner  and  form  prout  &c.  & 
de  hoc  ponitje  fuper  patriam  \  for  he  is  eftoppcd  to  fay  fo  agaiiA 
the  record.  Tfin.  a 2  Car.  B.  R.  adjudged  between  Harn^ 
.und  Chojfom     Intratur  P;  21  Car.] 

4.  In  writ  againft  two,  if  they  plead  ft  v^ral  tenancy  of  pared 

to  the  writ,  the  demandant  may  aver  that  they  are  tenants  Ia 

coQUDoa 


Wmmon  &c.  notwithftanding  that  one  of  them  fliewed  fine,  by 
which  he  purchased  parcel  to  himfelf  in  feveral.  Thel.  Dig. 
2l(>  lib.  i6*  cap.  7.  f.  17.  cites  Trin.  7  E.  3.  334. 

9.  Tejiament  proved  under  thefialofthe  ordinary^  is  no  cftop-  [   427   ] 
pel  for  the  plaintiff' to  fay  that  the  debtor  died  inteftat^^  qued  nota ;  "^  Adml- 
and  therefore  it  i'cems  that  this  is  not  matter  of  record,  as  a  re-  ^j  7i?cUci 
Cord  of  a  judicial  a6t  is  at  common  law.     Br.   Record,  pi.  12.  &.  c. 
Cites  44  £.  3.  JO. 

11.  And  plea  in  the  Spiritual  Cvurt  in  prohibliiony  if  it  was  of 
tithes,  or  of  lay  chattel,  was  tryed  per  patriam  \  and  fo  note  that 
there  pleas  arc  not  of  record.     Br.  Record,  pi.  12.  cites  44  £. 

12.  If  JjnefiiT  conufancede  droit  come  ceo  be  levied  to  baron  2"**^,  ^ 
nnd  feme,  this  (hall  not  eftop  the  feme  to  claim  other  ejlate^     2  and"hc*'  * 
Roll.  17.  Fine  (M.)  pi.  6.  but  cites  contra.  4  H.  6i  42.  8  ii<itci. 

H.  6.  4.  b.  • 

13.  Suing  of  a  fuperfedeas  by  J,  N.  by  name  of  f.  N.  of  D.  is 
noeftoppel  to  fay  that  there  are  two  D/sy  and  none  without  addi^ 
tiony  for  it  ftands  with  &c.  contra  to  fay  that  null  tiel  vill^  for  this 

is  contra  ;  fo  of  warrant  of  attorney,  but  yet  the  attorney  hai    ^ 
fuch  liberty  upon  the  diverfity  aforefaid.     Br.  Eftdppel,  pi.  82. 
cites  19  H.  6.  35,  36. 

14.  Debt  againfl  J,  N.  of  B,  who  at  the  exigent  purchafed.f  ^ 
fuperfedeas  accordingly ^  and  came  and  faid  that -no  fuch  vill  as  B. 

&c.  by  formal  pleading,  and  was  not  received  by  reafon  of  the^ 
fuperfedeas,  which  eftopped  him,  for  he  has  affirmed  it  \  and  per 
Pafton  he  ought  to  have  put  protejiation  that  no  fuch  vill  as  B,  and 
therefore  he  was    awarded  to  anfwer   overj  qu«re  &c.     Br. 
Eftoppel,  pi.  ^4.  cites  19  H.  6.  44. 

15.  Trefpafs  againfl  y,  N.  of  D.  in  the  county  of  B,  who  faid 
that  at  the  time  of  the  writ  purchafed  he  was  converfant  and  dwelU 
ing  at  S,  in  the  county  ofAiiddUfex ;  j  udgment  of  the  writ,  inafmuch 
as  the  defendant  had  fuperfedeas  before  in  the  fame  fuit.  Br,  Eftop- 
pel, pi.  85.  cites  19  H.  6.  65. 

16.  A  man  taken  by  capias  utlagatum  upon  exigent  awarded 
after  capias  ad  fatisfaciend*  where  he  was  condemned  by  plea  by 
attomtyhy  ndme  ofj.  C.  of  D.  butcher^  faid  that  he  was  divelUng 
always  at  S,  and  not  at  Z).  and  was  hufbandman^  and  not  butcher^ 
nnd  that  he  never  appeared  to  the  plea  in  perfon^  nor  by  attorney  ; 
per  Pafton,  if  he  avers  fuch  matter  by  form  &c,  hejhall /hew  what 
ferfon  it  was  that  made  the  attorney  in  the  plea,  and  give  to  him  4 
a  name,  abfque  hoc  that  he  is  the  fame  pirfon  who  tnade  the  attornM 
&c.  But  Brooke  makes  a  quaere^  if  be  (hall  have  the  plea  coa- 
trary  to  the  record  ;  for  36  H.  8.  fuch  plea  was  refufed  in  avoid- 
ance of  a  ftatute  acknowleged  in  the  name  of  a  man  of  Eflex  for 
great  inconvenience,  which  might  come  of  it.  ^i^  Mifnomer^ 
pi*  34;  cites  27,  H.  6,  i6. 

17.  Arf 


•  ** 


427  CSoppel. 

17.  A,  males  a  feoffment  by  deed  indented  to  B,  ofBlacl^aat^  in 
which  he  has  nothings  to  the  ufe  of  C.  and  the  heirs  of  his  body, 
remainder  to  B.  and  his  heirs,  and  after  purchafes  Black  acn. 
Per  Saunders 5  C.  can  take  no  advantage  of  an  eftoppel  in  this 
cafe,  becaufe  he  comes  in  by  thejlatuteofufes.  Freem.  Rep.  4.75. 
pi.  651.  Trin.  1679.  Anon. 

t  428  3    ,(G.  2)  By  Records  or  Recoveries  as  to  ERate  or 

Rights  accruing  afterwards. 

■ 

I.  TN  mortdanccfter,  the  tenant  pleaded  feoffment  of  the  autfier 

-*•  of  the  demandant^  he  ought  to  traverje  the  dying  fei fed ;  contn 

where  he  pleads  fine  or  recovery  by  or  againft  the  anceftor,  for 

by  this  he  is  concluded  if  he  cannot  make  title  after  the  fine  or 

,  recovery.     Br.  Eftoppel,  pi.  219.  cites  6  £.  4.  11. 

2.  A,  recovers  lands  in  fee-fimple  againjl  B.  in  a  real  oBtsw 
tried,  where  B.  had  nothing  in  the  land  ;  becaufe  B,  appeared eni 
pleaded  to  this  a6lion,  this  recovery  {hall  deliver  A.  and  his  heirs 
oy  eftoppely^although  B.  ihould  afterwards  purchafe  the  (kid  land* 
Jenk.  113.  pi.  20. 

(D)     What  Records  fhall  be  Eftoppel. 

Br.  Eftop-  [i.  A  Record  of  a  thing  of  which  the  Court  where  the  record  \s 
Pf*»?^-  *C^*  "^  *^'  nojurifdiHion  of  the  caufe^  (hall  not  be  any  eftoppel  in 

1 pitsh.   another  a£lion.  10  H.  6.  13.  b.  For  it  is  coram  non  judice.] 

Sftoppel, 

pi.  iS.  cites  S.  C.  and  Trin.  3  H.  6. 

Br.  Eftop-  [2.  Js  a  record  in  the  Marfhalfea^  where  no  party  istftht 
pci,pi.2i5.  hoj^jboU^     loH.  6.  13.] 

cites  S.  C.  -^  *'  -" 

FItzh. 

Efioppel,  pi.  18.  cites  S.  C.  and  Trin.  3  H.  C. 

[3.  So  z  record  in  B.  R.  upon  a  formedon  {hall  not  be  an? 
eftoppel,  for  it  is  coram  non  judice*     10.  H.  6. 13.] 

r"^ 1       [4.  So  a  fine  received  then  (hall  not  be  any  eftoppel.  but  is 

Foi.  834.    void.     10  H.  6.  13.  b.1 

Br  EftoJi'       C5*  ^^*  °™*"  purchafes  a  licence  of  alienation  of  the  King,  jet 
pel,  pi.  134.  ^  may  zhzvfay  the  land  is  not  held  of  the  King^  and  be  (ball  not 
cites  s.  c.    be  eftopped  by  the  charter.     29  Afl.  38.  adjudged.] 
Br.  Office  [6.  If  J.  S.  be  feifed  of  land  of  the  feoffment  of  J.  N.  and  after 

derantcf-  acknowledges  in  Chancery  that  J,  N.  was  aiding  to  the  enemies  ^" 
as!  cuii  '^^  ^'"^^  ^'^^  h  P^*^  accepts  a  grant  of  the  lands  from  die 
S.  b.  but  is  King,  claiming  nothing  in  the  franktenement,  he  (ball  be  afar 

eftopped 


tftopped  to  fay  againft  the  Ktng^  that  J.  Nl  irtfeoffed  him  of  the  ^^  ^«"r 
land  againft  his  own  acceptance.     43  Aflf.  28.  adjudged.3  *  ^* 

[7.  If  .a  leffie  abates  a  writ  of  wafte,  becaufe  the  writ  fuppofes  ^^-  ^*^' 
him  in  rf'tbe  leafe  of  the  plaintiff,  where  he  is  in  of  the  leaje  of  the  .|*  \>[  "^** 
plaintiff  and  B.  this  (hall  eftop  him  in  a  new  aSlion  by  them  twoy 
to  fay  that  be  is  in  of  the  leaje  of  one  of  them  only.    46  E.  3.  20. 
b.  Dubitatur.] 

[8.  In  an  a£tion  of  wafte  againft  'R.fuppojtng  him  to  be  in  of  his  ^':  ^^'• 
mfe^  where  in  truth  B^  isftifed  infee^  if  i?.  pleads  no  wafie  done^  ^TJ^^fet^  * 
and  this  \s  found  for  B,  by  vfhioh  judgment  \%  given  that  the  plain-  s.  C. 
tiff  take  nothing  by  his  writy  yet  B.  £hall  be  eftopped  after  to  fay 
that  he  isfeifed  infee^^  and  not  in  of  the  leafe  of  the  plaintiff.  36  H, 
6. 29.] 

[9.  In  cejfavit  \i  tenant  confeffes  the  tenure^  and  tenders  the  <7r-f   429  3 
rears-i  ^^^  ^^  adjudged  to  find  fureties  according  to  the  ftatute,  in  So  that 
Vritof  cuftomsand  ferviccs  brought  by  the  lord  againft  him,  he  ^^j^jj^* 
cannot  difclaim  againfi  the  acceptance  aforefaid.     50  E.  3.  23.]        brought  by 

an  abbot, 
if  he  holds  the  land  of  a  lord,  he  has  charged  himfclf  with  two  feigniories  by  conclufion,  and  in 
ceflarit  he  (hall  not  difclaim  afterwards.  Br.  Eftoppel,  pL  50.  cites  *  49  £.  3.  74,  15.  ■■ 

^iuh.  Eftoppel,  pi.  109.  cites  S.  C. 

*  This  is  mifplaced  in  the  firft  edition  of  Brook)  from  whence  it  is  taken,  but  it  ihould  bt 
50  E.  3.  22,  13- 

[10.  If  debt  he  brought  u^on  obligation^  f^ppofing  it  to  be  made  Br.  Eftop- 
there  where  they  are  at  iflue,  whether  it  were  made  by  duirefs^  mcsS^  c"^ 

pending  this,  he  may  bring  aSlion  in  another  county y  andfuppofe  the Isr! 

obligation  to  be  made  there.     7  H,  4.  S.]  Brief,  pi. 

#  ^  108.  cites 

S.  C.  FItzh.  Brief,  pi.  a2{.  cites  S.  C« 

[l  r.  tn  afecond  fcire  facias  upon  a  fine^  a  man  may  vary  from 
the  lineal  defcent  which  he  made  in  the  firfl  writ^  for  though  he 
blade  the  defcent  ill  before,  he  fhall  not  be  eftopped  by  this  to 
make  the  defcent  in  a  better  manner.     13  H.  4.  14.] 

[12.  In  debt  upon  obligation j  If  defendant  pleads  non  efi  faSium^  T\x£^, 
Vet  if  he  brings  detinue  for  it  againft  another^  he  (hall  not  be  ^^^^^f'cs  ^'' 
eftopped  Ko  demand  it  by  name  defcripto  obligatorio,    20  H.  6.  45.]  Pafch.  20 

H.  6.  24. 
S.  P. [And  the  fame  is  likcwifc  at  20  H.  6.45.  a.  pi.  3. J 

[13.  In  trefpafs  for  a  clofe  broken,  if  they  are  at  iffue  upon  the 
franktenemintj  the  plaintift'  is  eftopped  lofay  that  defendant  is  his 
kffie  far  years,  Dubitatur  3  H.  4.  pi.  2.  Qifsere,  whether  or 
not  the  iftue  has  fet  all  at  large.] 


(D.  2)     Nient  Dedire. 

[14.  If  z  priOKpri^s  in  aid  becaufe  he  is  prcfentable^  and  dcfen-  B*".  Eftop- 
iant  faySy^'iX  he  hasCxovent  and  common  fealy  if  he  3oes  not  deny  cucsmH.a. 
this,  but  demursy^^*  which  he  is  oufted  of  the  aid,  he  fhall  after  68.  s. c.<«^ 

Vol.  X.  I  i  b<5 


'♦ 


4^9  >  ({EfioppeL 


Txtth,  Scire  be  cftoppcd  to  fay  in  the  fame  plea,  that  hi  has  not  covent  nor  i 
ri^citM^     md«y^fl4  for  this  is  confeffed  by  nient  dedire.     ii  H.  4^  69/ 


em* 

•1 

$.  C. Br.  Aydc,  pi.  50.  cites  S.  C. 


Br.  Aid,  [15.  If  kjfee  prays  in  aid^  and  demandant  fays  that  ht  isfeized 

S**c^l!!l**  if^fifj  and  this  is  not  denied  him,  by  which  he  is  ouftcd  of  the 

Jitzh.  Scire  aid,  he  fhall  not  fay  after  that  he  is  tenant  far  lifcy  and  vouch  the 

Facial,  pi.     reverfioner.     1 1  H.  4.  69.]  , 

|i.^itci  jg    jf  g^  ^^^  outlawed  avers  that  he  was  infuch  aprifon  at  tht 

time  of  the  outlawryj  and  the  other  avers  that  he  was  at  large  at  B» 

he  (hall  be  eftopped  by  record  of  execution  byjlatute- merchant  fervid 

againfi  the  outlawj  for  it  may  be  that  he  efcaped  at  large  after,  and 

alfo  it  feems  good  caufe  inafmuch  as  he  is  a  ftranger  to  the  re- 

^  cord.     Br.  tftoppel,  pi.  212.  cites  18  £.  3.  and  Fiizh.  Ut- 

lawry.  47. 

1 7.  In  ajpze  the  tenant faid  that  he  himfelf  brought  Ojffize  agatnp 
the  plaintiff  which  pajfedwtth  him,  this  is  no  eftoppel  nor  bar ;  for 
it  is  only  a  verdift  without  judgment  given,  and  fo  no  ptrfeSt  re- 
cord. Br.  Eftoppel,  pi.  189.  cites  21  Aff.  9. 
C  43^  ]  18.  Office  was  found  that  H,  S.  was  aiding  to  the  enemies  rf the 
Kingy  and  was  fcifed  of  fuch  land  &c.  by  which  the  King  feifei 
and  granted  it  by  patent  to  T.  N.  and  after  H.  S,  traverfed  the  ojfici 
andfuit  in  parliament^  and  had  rejiitution^  and  writ  to  the  efcbtater 
to  make  livery  to  him^  who  returned  that  T.  N.  dijiurbed  him^  upoo 
which  T.  N.faid  that  before 'the  ogice  H.  S.  himfelf  infeoffed  bim^ 
and  was  eftopped  by  the  patent^  becaufe  he  took  it  by  the  grant  of 
the  King,  and  then  claimed  nothing  in  the  franktenement,  and 
therefore  the  patent  eftopped  him,  quod  nota,  by  which  T.  N. 
made  fine  for  the  contempt ;  and  fee  that  a  ftranger  took  advan- 
tage of  the  eftoppel ;  quod  mirum  !  But  it  feems  that  the  King 
was  party  to  punifti  the  contempt.  Br.  Eftoppel,  pK  144.  cites 
43  Aff.  29. 

19.  It  was  faid  that  a  man  ftiall  not  take  advantage  at  anptber 
time  of  a  record  in  which  he  was  nonfuited  before.  Br.  £ftoppcl# 
pi.  37.  cites  44  E.  3.45. 

20.  H^ajle  ofajjignment  ofj^  by  fine^  and  fliewcd  the fine^  which 
willed  that  J.  and  C.  aj/igned  the  remainder  to  the  plaintiff  by  the 
fine,  by  which  the  tenant  upon  the  monjlrans  of  the  fine  pleaded  this 
to  the  writj  and  the  plaintiff  faid  that  C»  hadnothi^tg  in  s  everfie^ 
but  was  tenant  by  the  curtefy^  and  yet  after  the  writ  was  abated 
thereby^  inafmuch  as  it  was  by  fine,  which  is  matter  of  record i 
contra  if  it  had  been  by  deed  as  it^s  faid.  Br.  Brief,  pi.  420* 
cites  1 1  H.  4.  I. 

21.  Certificate  ofbajiardy  is  eftoppel  for  all  the  world  j  csntra 
of  certificate  ofmulier;  per  Prifot ;  but  per  Danby  it  is  all  one* 
Br.  Eftoppel,  pi.  15.  cites  33  H.  6.  7.  19.  50. 

22.  jfnd  it  is  agreed  there  that  all  records  in  which  franitme* 
ment  come  in  debate  ftiall  be  eftopped  with  the  land,  ami  Jballran 
with  the  landj  fo  that  a  man  may  plead  it  as  party,  or  as  h^t 
as  privy  or  by  que  eftate*    Ibid. 

aj.  » 


23.  And  per  Laicon,  if  twajue  livery  as  heir  it  is  eftopped  be- 
tween theni)  To  that  the  one  ihall  not  bafiardize  the  other  after. 
Ibid.  ^ 

24.  R.  brought  a  writ  of  Jew^r  againft  J    S.  who  pleaded,  Dal.  too. 
and  judgment  given  for  the  defendant,  and  afterwards  th^  judg^  pi.3i,s.Cr 
rmnt  was  reverjed\  and  the  brought  a  new  writ  of  error  ^  and  the  ^^^^  "**^* 
tenofit pleaded^  that  he  always  was  ready^  and  yet  is  &c.  againft  which 
the  demandant  pleaded  the  firji  record  to  eftop  the  tenant.     To 
which  the  tenant  pleaded  nul  tiel  record.     It  was  the  opinion  of 
the  Court,  that  here  the  demandant  cannot  conclude  the  tenant 

f  by  that  replication  to  plrad  nul  tiel  record  ;  for  the  judgment  is 
\  rcvcrfed,  and  fo  no  record,  and  //  cannot  be  certified  ti  record*- 
\  But  if  the  tenant  had  taken  iffue  upon  the  plea  of  the  tenant  abf- 
\  que  hoc  that  he  was  ready;  the  fame  might  well  have  been 
given  in  evidence  againft  the  tenant,  3  Lc.  52.  pi.  75,  Mich. 
\        IS  Eliz.  C.  B.  Riche's  Cafe. 

25.  In  debt  on  bond  dated  27  April^  2  Ann.  defendant  prayed  jbM*  Tht 
oyer  of  the  originaly  which  bore  tejie  16  April^  2  Ann.  Whereupon  reporter 
defendant  pleaded,  that  the  original  was  fued  out  before  the  date  of  ^t^l  *  "**^» 
the  bind.      I  he  plamtifr  r^^//^j,  that  the  wrtt  upon  which  he  de-  cannot  de- 
clared  was  another  writy  and  thenfets  it  forth  ;  the  defendant  re-  "i/'od  oyer 
joined  by  way  of  eftoppel,  becaufe  of  the  oyer  aforefaid}  the  J^jJurin 
plaintiff  demurred,  and  concluded  in  bar,  and  defendant  joined  the  time  of 

i       in  demurrer.     Trevor  Ch.  J.  and  Nevil  and  Blencow  J .  held  |ts  being 
*       (he  replication  good  ;  for  the  writ  being  filed,  the  reading  of  it  J^^J'^'^t^i, 
1       istheafl  and  office  of  the  Court,  and  fhall  not  conclude  the  foniithe 
i       plaintiff  from  fhewing  the  true  writ,  and  that  this  is  not  like  to  term  in 

"  ■  which  it 


oyer  of  a  deed^  the  reading  of  which  is  the  aEl  of  the  plaintiff  himfefy  ^Js*^  rojuc. 

and  therefore  fhall  not  be  admitted  to  fay  that  the  deed  fo  read  edinCourtI 
•       to  the  defendant  is  not  the  deed  upon  which  he  counted  ;  but  ^^^  «*«« 

Tracy  J.  held,  that  when  the  defendant  prayed  oyer  of  the  writ,  vv^^^,^^i 
^       and  it  was  read  to  him,  this  was  the  a£l  of  the  Court,  and  when  c«fe,rothat 
\      it  is  entered  upon  the  record,  the  plaintiff  (hall  not  be  admitted  [   431    ] 
c       to  fay,  that  this  is  not  the  true  >vrit,  and  fo  falfify  the  aft  of  the  itisasmuch 

Court ;  but  had  the  writ  been  miftalcen,  the  plaintiff's  attorney,  q^*^*^^" 
r  upon  delivery  of  the  paper-book,  ought  to  have  reftified  it,or  have  togive  oyer 
;  applied  to  the  Court  to  rectify  it ;  but  after  it  is  recorded,  he  is  ©f »  d«5<*  »• 
f      eftopped  to  fay  that  it  is  not  the  true  writ;  but  judgment  was  ^/f^'i^ 

given  for  the  plaintiff,     2  Lutw.  1641.   1644.  Trin,  2  Ann.  ^uwe 
r      Simpfon  Y.  Garfide.  therefore 

;  '^  of  the  diffe- 

rence  between  oyer  of  the  writ  and  oyer  of  the  dMd. 

26.  The  putting  in  a  bdil  by  a  wrong  name  is  the  a<9:  of  the 
Court  and  not  of  the  party,  and  therefore  cannot  eftop  the  de- 
fendant ;  but  the  defendant  appearing  by  that  name  may  eflcp  him^ 
\  jelf\  and  bail  is  an  appearance  as  well  as  bail.  But  then  it  ought 
to  be  pkaded  as  an  appearance  if  the  plaintiff  will  make  ufe  of  that  * 
as  an  eftoppel.  i  Salk.  8.  pi.  19.  Mich.  6  Ann.  B.  R.  Stroud 
Y.  Lady  Gerrard. 

lia  (E) 
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{E\   By  Record  by  Conufans. 
What  Perfon  fliall  be  ^flopped  by  Conufancft 


^el  T?'o    ^\f\°f^fi  '*<»'  *^  «^^^  tenant  tn  tail  at  thefeoffnunt.     In  other 
cL'/s. 'c     a£fion  thcyirw^  after  the  death  of  the  bar  on  {ball  not  be  cftoppcd 

to  fay  that  nothing  faffed  by  the  faiddeed  of  feoffment,  though  it 

was  acknowledged  e  contra  before,  becaufe  (he  was  then  a  feme 

covert.     32  Aff.  9.  adjudged.] 
Br.  ^ftop-^        [2v  If  A,  demands  land  as  heir  to  B.  againji  baron  and  fcnuj 
tXtzti.  C.    ^^^  '*<y  ^raverfe  the  aSfion^  and  this  is  found  againji  them^  yet 

tf///r  /A/  death  of  the  baron  ^tfenu  may  fay  in  another  action  that 

•  Xhc  demandant  is  a  bajiard-y  for  the  admittance  during  the  cover- 
ture (hall  not  bind  her.     32  Aff.  9.  Quaere. 

Cro.  C.  [2-  li  Pi-*  feifed  in  fee  of  hnd  is  Sffetfed  of  it  by  B.  and  during 

^i\^^'^'     the  dijfeifin  a  pracipe  is  brought  of  it  iy  D.  againji  A,  whofuffers 

s.  c.  and     ^  common  recovery  of  it  to  the  uje  of  D.  the  recoveror;  though 

judgment     this  is  in  truth  a  void  recovery  for  want  of  a  tenant  to  the  prx- 

^^'  cipe,  yet  this  (ball  be  a  good  recovery  by  eftoppel  to  bind  A.  bis 

heirs  and  ajftgns.     Mich.  10  Car.  B.  R.  hetwetn  Bull  and  fVj^tt^ 

Intratur  '1  rin.  9  Car.  Rot.  514.  adjudged  upon  a  fpecial  ver- 

dl£l.] 

'  4.  lifine  upon  grant  and  render  be  to  A,  for  year 5^  remainder  to 
B.  infee^  where  A.  who  now  by  the  fine  is  to  have  for  years  vms 
before  fetfed  of  the  fee^  now  A.  is  only  tenant  for  years  \  per  An- 
derfon  Ch.  J.  2.  And.  79.  cites  2  E.  3.  tit.  Replevin* 

5.  If  I  bring  affvze  of  common  and  make  plaint  for  a  certain 
number  I  cannot  have  another  aflize  there  and  make  plaint  fer 
leajls  without  number  ;  for  I  (hall  not  be  received  to  this  ;  for  it 
is  contrary  to  my  fiift  plaint.  Br.  Efloppel,  pi.  11 6.  cites  8 
Aff.  9. 

6.  Attainder  by  inquejl  is  not  asjlrong  as  confejpon  of  the  partjf 
for  confeffion  cannot  be  fet  afide,  but  verdi^  may  be  fet  afide 
by  attaint.  Per.  Shard.  Br,  Eftoppel,  pi.  132.  cites  27  Aff.  57. 

C  433t  3       7»  Ititrefp^ifs  the  defendant  ju^ified  by  a  leafe  for  years  made  to 
him  by  the  plaintiffs  the  plaintiff faid^  that  he  ne  leffa  pas^  the  de- 
fendant pleaded  bar  by  acquittance  which  the  plaintiff  had  made  to 
him  of  the  rent  of  the  fame  leafe,  and  the  plaintiff  was  compelled 
to  anfwer  to  the  deed,  quod  nota.     Br.  EftoppeI|  pi.  lOO.  cites 

39E.  3-3-     .  .  ... 

*  8.  In  pracipe  quod  reddat  againft  twoj  the  one  has  nothings  and 

■»  the  ether  is  tenant^  if  he  who  has  nothing  takes  the  entire  tenaifjt 
and  the  other  difclaimsy  there  he  who  takes  the  tenancy  m^  oufi  the 
ether  of  the  intirety.  Br.  Eftoppel,  pi.  60.  cites  8  H,  4.  7.  Per 
f  rift)y» 

9.  If 


K 

9.  lizfine  is  levied  to  A.  and  B.  tuyere  A,  isfeifedin  fee^  both 
A.  and  B.  ihall  be  concluded  to  fpeak  againft  the  fine ;  per  An- 
derfon  Ch.  J.  2  And.  79  cites  9  H.  4.  ^ 

10.  Note  for  law,  that  where  tenant  in  praecipe  quod  reddat  ^r-  Nonte- 
p\tzds  jointenancy  fviih  a /frangerj  he  (hail  not  plead  nontenure  """'c'r** 
in  another  writ.     Br.  Eftoppel,  pi.  13.  cites  33  H.  6,  2.     . 

11.  And  where  the  tenant  wages  bis  law  of  nonfummons  there  ^'■N**"*** 
in  another  writ  he  fhall  not  plead  nontenure.     Br.  Ibid.  citesS.'^C.  * 

1 2.  Forraedon  againjl  baron  andfeme^  they  pleaded  nontenure^  Br.  Nontc- 
to  which  the  demandant  faid  to  this  he  (hall  not  be  received  ;  for  "yre*  ?i-  2- 

j         at  another  time  he  brought  formedon  againji  the  fame  baron  only  of  *^*^*  ^" 
the  fime  Xznd,  who  pleaded  joint  enancy  with  y.  B,  upon  which  he 

'        prayed  leave  to  enquire  a  better  writ,  and  had  it  and  immediately, 
the  faid  J,  B.  diedj  by  which  he  took  a  new  writ  by  Journeys  ac* 

'  aunts  againji  the  baron  and  feme  and  R.  H,  and  had  day  Sit.  at 
which  day  the  parties  appeared  except  R.  H.  and  the  others  pleaded 
the  death  of  R,  H,  after  the  laji  continuance^  and  the  demandant 
prayed  leave  to  enquire  a  better  writ,  and  took  this  writ  againji 
the  baron  and  feme^  and  fo  the  day  of  the  firft  writ  purchafed  the 
baron  was  tenant,  judgment  &c.  Frifot  afked  them  what  they  faid 
as  to  the  feme  who  was  not  party  to  the  firft  writ ;  for  ihe 
is  at  large  to  plead  nontenure^  and  cannot  be  eftopped  &c. 
quod  Littlet&n  conceifit  by  which  Billinge  maintained  his  writ, 
diat  at  the  day  of  the  fecond  writ  purchafed  againft  the  faid  baron 
tind  feme,  and  the  faid  R.  H.  the  baron  and  feme  were  tenants, 

'       and  the  others  e  contra.     Br.  Eftoppel^  pi.  14.  cites  33  H.  6.  3. 

13.  Debt  upon  a  bond  againji  J,  B.  late  of  D,  Hefaidtbat  he  ^"^  *« 
was  never  dwelling  at  D,  To  which  the  plaintiff  faid,  that  to  this  {j,^'^fj^g 
he  {hall  not  be  received  ;  for  he  is  bound  by  name  of  J.  B,  of  D,  year,  fol. 
And  the  beft  opinion  was,  that  the  obligee  is  not  eftopped  in  this  3^-  whert 
point,  for  nothing  is  efFeftual  in  this  to  this  purpofe  but  the  |^]*  nofhin* 

*       lumeand  the  fur-name.  Br.  Eftoppel,  pi.  16.  cites  33  H.  6.  10.  of  ihis  mat- 

(  "  »  tcr  \%  m^i^ 

'        lial  in  the  boad  but  t^e  z\ame»  furium«,  and  the  fun»  and  faid  there  that  anno  31.  it  was  adjudged 
noeaoppel.    Ibid. 

14..  Where  baron  and  feme  bring  quod  ei  deforce  at  which  they 
claim  to  hold  for  term  of  the  feme*  s  Ifcy  the  parties  appear,  and  the 
harondieSj  the  feme  may  have  another  quod  ei  deforceaty  which  Jhe 
;  claims  to  hold  to  her  and  the  heirs  of  heir  body^  and  the  firft  acStion 
I  fliall  not  be  eftoppel,  becaufe  it  was  the  aft  of  the  baron,  and 
(he  was  covert.  Br.  Eftoppel,  pi.  9a.  cites  15  E.  4.  28.  Per 
Irittleton. 

15.  The  lord  dljirains  for  fervices  the  cattle  of  the  tenant's  lejfee  S.  C.  cited 
for  boy  ear  Sy  who  pleads  that  the  tenant  made  him  a  leafe  for  lO  .^J^L^ 
jearsy  and  prays  in  aid  of  the  tenant  his  lefforyfuppofing  by  his  aid  Curiam." 
prayer  that  he  holds  of  him  by  a  leafe  of  zo  years ;  afterwards  a  bar^  Mich.  13. 
gdinee  of  the  tenant  after  the  10  years  were  expired  enterSy  and  the  g*^/' 
lejfee  pleads  his  leafe  of  bo years.  It  was  refolvcd  by  all  the  jufticcs 
that  this  was  no  eftoppel,  becaufe  it  was  the  leafe  and  not  the 

I  i  3  number 
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cumber  of  years  which  was  material,  and  the  land  is  not  \n 
queftion  but  the  fervices  &c.  And  the  eftoppel  not  being  for  the 

[  433  ]  land,  jieither  the  vendot  nor  the  vendee  can  have  any  advantage 
of  it.     D.  289.  b.  pi.  59.  Pafch.  12  Y  liz.  Anon. 

•  16.  If  a  writ  of  covenant  be  brought  of  a  rent  when  there  is 

not  any  fuchy  and  he  aiknowledges  it  by  fine^  it  feems  it  will  he 
eftoppel  againft  him,  and  all  claiming  under  him.  2  Roll.  Abr. 
16.  pi.  17. 

17.  The.  King  fhall  not  be  bound  by  eftoppel  \  per  Dnderidgc 
J.  2  Roll.  Rep  30^.  Pafch.  21  Jac.  in  the  Court  of  Wards  io 
Sir  Edw.  Cooks  Cafe. 

1 8.  The  dij/ei/ee  levies  afine^  Reeve  and  Crawley  J  aft  ices  held 
that  it  ftiall  not  give  right  to  the  difilifor,  becaufe  that  this  fine 
fliall  enure  only  by  way  of  eftoppel,  and  ejioppel  bind  only  priviiS 
to  thim  and  not  a  ftranger,  and  therefore  the  dijfiifir  here  fiyaUnsH 
take  benefit  ofit^  and  therefore  they  did  conceive  the  2  Rep.  56. 
a.  to  be  no  law.     Mar.  105.  pi.  i8o.  Trin.  7  Car.  Anon. 

19.  If  Tifeme  covert  be  arreft^d  by  a  wrong  name^  and  gives  bmU 
bond,  yet  Jhe  may  plead  mfnomer  ;  for  her  bond  being-  that  of  feme 
covert,  (he  may  plead  non  eft  fadtum  to  it ;  ideo  it  will  not  eftop 
her.  Per  Cur.  6  Mod.  311.  Mich.  3  Ann.  B.  R,  in  Cafe  of 
Lynch  V.  Hocke.  , 

(F.)     Eftopped  by  Confeffion.  * 

la  what  Cafef  a  Man  fhall  be  eftopped  by  Verdid, 

Confeffion,  or  &c. 

Not  where  it  ftands  with  the  Verdi6b. 

V^^\\  ['•  'T'H^  i^«^  "  05  high  in  a  writ  of  trefpafs  if'it  be  taken  « 
a-°cftM^'  the  realty  as  in  an  afftze.     7  H.  6.  9.] 

Mich.  7  H.  '  • 

6.  ^.  S.  C. Iflue  fried  in  an  adilon  of  trcfrafs,  and  Judgment  given  upon  it,  it  a  good  cftoyffl  ii 

ana^f^ion  rcjl.     Br.  Elbpje],  pi.   77. »      As  in  aflTizc,  the  tenant  f*id  that  his  faiihcrwaifeiW 

and  Jied  fcifcvl,  and  he  cnteicd  as  heir,  and  ^ave  colour  to  the  plainuflft  the  pUtntiff  faid  that  tke 
iathcr  of  the  tenaiUhad  noih.1.3  bit  by  diu^ifin  d^ne  to  the  platiulff,  and  he  made  continual  cUiOt 
and  dared  not  enter  for  fear  of  death  Uz.  To  which  the  tenant  faid,  that  at  another  time  be 
hrought  trefpafs  apainft  the  plaintiff,  in  which  he  julHBed  becaufe  the  father  of  the  tenant  leafed  to 
him  for  lik,  ar.d  the  tcn.mt  faid  thit  his  father  died  feifed,  and  this  found  for  the  tenact,  aal 
he  recovered  damages ;  judgment  if  he  (hall  be  received  to  defeat  this  iffuc  once  found  ;  and  by  tU 
bef(  opinion  it  is  a  go^  ciloppel ;  fcr  he  cannot  avoid  the  thing  which  h  found  againfl  iiim  befigft. 
Ibid,  cites 7.  H.  6.. 8.  9* 

Fiuh.  ["2.  In  nn  aifliorl,  if  the  ijfue  hi  whether  tbeancejiors  oftbedi- 

Pi'!  i^'l^cites  f'^'*'^^^t  died  feijcd^  and  it  is  found  that  he  did^  in  other  aQion  the 

S.  c plaint  •ff'himfelf  may  fay  that  he  himfelfmade  continual  claim  bef$ri 

Br.  EPiop-     the  dt\ith  of  the  anccjior  &c.   For  thU  is  not  contrary  to  the  ver- 

ciKsS.  c  ^'^"^  ^"^^  *^®  i^'^y  ^om\A  not  inquire  of  the  continual  claim,  but 
of  the  d/ing  feifed.     Dubiutur,  7  H.  6.  8.  b.  20.] 


f  3*^  Sd  in  an  a^on  if  tenant  Jays  that  his  anceflor  diedfiifed^  and 
ht  is  £is  biir  within  agiy  by  which  be  has  his  age^  he  may  zhttfay 
that  bis  ancefior  had  nothing  but  by  dijfeifin ;  for  this  ftands  with 
the  firft  pica.     Dubitatur  7  H.  6. 9. J 

C4*  If  A  releafe  be  pleaded  in  bar,  and  plaintiff  denies  ity  and  it 
is /bund  again/l  him^  he  (ball  be  after  eAopped  to  fay  that  it  was 
madtbj  durefi.     7  H.  6.  9.] 

[5.  So  he  cannoty2ry  after  that  nothing  pajjed  by  the  deed.  7  H. 

6.  9]  ,  •  . 

[6.  If  a  man  would  avoid  a  deed  becaufe  it  was  made  when  he  [  434  ] 
was  within  age^and  it  is  found  againji  him^  he  cannot  TSttrJay  that  ^f-  ^*op- 
be  madi  it  by  durefs ;  for  by  the  firft  plea  he  acknowledged  the  JJi'js.'cJ* 
deed  to  be  good  in  all  points  but  for  the  infancy.  7  H.  6.  9.] 

£7.  In  dower  the  tenant  may  fay  ne  unquefeijie  btc.  and  after  ne  B'-  Eftop- 
mnyui  acuupU.  7  H.  6. 8  b.]  ,  J^Ji's'."  IV 

[8.  In  ajftze  of  mortdancejier]  tenant  may  fay  that  he  is  not  te-  ^'j  Eft<>P- 
Monty  and  at  another  time  mzyfay  that  the  demandant  is  a  bajlard.  ^tci's.  C. 
7  H,  6.  8*  b«] 

C9.  In  mortdanceflerj  if  the  /^«tf»/  traverjes  the  affion,  and  it  is  ^^'  ^J***F* 
found  againft  him^  the  tenant  in  other  action  cannot yiy  that  the  Stc/s/c?* 
demandant  is  a  baflard\  for  it  was  acknowledged  before,  e  contra 
when  he  pleaded  to  the  a(Slion.     32  AiT.  9.  admitted  if  the  te- 
nant had  not  beeh  covert,]  ^ 

[lO,  In  2i  writ  of  aielj  Juppojing  his  grandfather  to  be  named  J,  Cv\TIs 
and  defendant  fayS  that  he  was  named  IV.  and  it  \%  found  that  he  t      \      '^ 
was  named  y.  according  fo  the  writ  *  and  he  r/rw/rrx,  and  after  Br.  Eftop- 
he  brings  other  writ  for  other  land  of  the  fame  anceftor  againft  the  p«i»  p\-  >  ^*- 
fame  tenant,  he  vmyfay  that  the  father  of  the  plaint!  fFii/tfj  a  baf-  V^^^^^^* 
tardj  though  in  the  other  adion  it  was  not  denied  that  he  was 
mulier.     30  Aff.  51.] 

[11.  If  a  man  brings  writ  of  ward  againft  the  mulier^  fuppojing  ^'j  ^f*^g 
the  baflard  to  be  heir  to  his  tenant  and  in  v^prd^  if  the  defendant  cites  30  AiC 
does  not  deny  that  he  is  heir,  but  takes  traverfe  upon  any  point,  4^.  ii.— 
which  is  found  againft  him,  he  ftiall  by  this  be  difmherited  per- 
petually,     3oAir.  51.]  «• 

r  12.  In  mortdanceftor  brought  by  the  haft ard  againft  the  mulier,  Br.  Mort- 
if  the  mulier  fays  that  he  is  eldefty  not  faying  that  the  plaintiff^  is  a  **^"f  "/^^ 
^aftardj  and  it  is  found  that  the  bqftard  is  eldeft^  the  mulier  ftiall  s.  C.  '^* 
never  be  received  after  X.ofay  that  he  is  a  bajlard.    30  Aff.  51. 
per  Finchden.]] 

[13.  In  ajfixe^  if  the  tenant  fays  that  A.  died  feifed^  and  he  as 
mulier^ entered^  and  plaintiff'  being  a  bajlard  oujledhiin,  to  which 
plaintiff  faith^  that  J,  S.  enfeoffed  him^  by  which  he  yf2i%feifed  till 
by  the  tenant  diffeijed^  by  this  plea  he  has  acknowledged  himfelf  to 
be  a  baftard,  and  therefore  in  another  a£iionJhall  not  fay  that  he 
is  a  mulier.     42  Aff.  20.J 

[14.  In  an  adterminum  qui prateriit^  if  the  tenant  fets  forth  the  it  wi$  ac« 
dUed  of  the  anceftor  of  the  phintiffl  by  which  he  aliened  to  him  in  ceptedia 
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pleading      ^e^  upon  which  plaintiff  maintains  his  writ^  if  thhhefiunJ  againjt 
hyZ^dctl  the  plaintiff  he  ftiall  not  after  be  received  to  fay  Aat  nothing  paffei 
^r.  Eftop.'  ^  the  deed.     32  Aff.  9.  per  Thorpe.] 

pel,  pi.  140. 
cites  S.  C. 

Br.  Eftop-         [^j^.  In  aj;^^  If  the  tenant  pleads  that  J.  S.  made/eofflnenS  tf 

IkcsV.  C^*  t^"  deed  after  the  death  ofM.  by  which  he  was  tenant  after  p9JJi' 

Ulity^  and  plaintiff  fays  that  he  infeoffed  him  by  the  deed  in  the  life 

ofAf.fo  that  he  was  tenant  in  taihat  the  time  of  the  feoffment^  upon 

which-they  areatiffue^  and  it  \%  found  fir  the  plaintiff \  in  another 

adion,  if  this  deed  of  feoiFment  be  pleaded,  the  tenant  in  the 

iirft  aSion  cannot yZry  that  nothing  paffed  by  the  deed  of  feoffineo^ 

becaufe  that  it  was  acknowledged  in  the  other  a£tion«  Vide  Du- 

bitatur,  32  AfH  9,] 

J""-  J*"^*"         [16.  In  ajjize^  if  a  recovery  is  pleaded,  and  the  ether  might  have 

covcry,  pL   f°\ff^^^  ^U  ^^'^  <^ocs  oot,  but  takes  ijfue  upon  another  matter ^  which 

C   43*5   ]  is  found  againft  him^  he  Ihall  be  eftopped  by  this  admittance,  fb 

39.  cites .     thit  he  (hall  not  be  received  to  falfify  this  recovery  in  any  odier 

^'  ^'  aflion.     40  A(r.  40.  Curia.] 

1 2 -.  If  a  man  be  refceivedfor  default  of  tenant  for  life^  and  pleais 
to  ijjuey  and  at  the  nyi  prius  makes  defaulty  by  which  the  demandant 
recovers,  it  is  eAoppel  to  the  tenant  by  refceipt  to  fay  in  another 
a£tion,  that  A,  againjl  whom  the  judgment  was  given,  had  nothing 
in  ihefranktenement  at  the  time  ofthefirji  acfion,  Br.  £ftoppei| 
pi.  T90,  cites  Mich.  17  E.  2. 

18.  In  aflizcy  if  yf,  alledges  E.  to  be  mulier  hi  an  a^ion  between 
him  andM.  therein  aj/ize  brought  againjl  M.  if  M,  pleads  in  bar 
by  E.  there  A,  camiptfay  that  E.  was  a  bajlard.  Br.  Eftoppel,  pi. 
J  24.  cites  14  A/T.  10. 

19.  jlffize  at  common  law  oftrefpafs  in  ancient  dfmefne  againjl  tie 
lord  and  others,  there  if  the  tenant  does  not  take  the  tenancy  upon 
him,  but  pleads  another  pleay  he  fhall  be  eftopped  at  another  time 
by  it  \oJay  that  the  land  is  ancient  demefne.  Br.  Eftoppel,  pi.  204. 
cites  21  E.  3.  25. 

20.  Aflize  againjl  A.  and  B.  both  pleaded  in  bar  fevtraUy. 
The  plaintiff  took  A,  for  his  tenant,  and  B,  would  have  eftopped 
hifn,  becaufe  before  the  aflize  brought  the  plaintiff  brought  writ  9f 
adterminum  qui  prater  tit  againft  the  f aid  B.  and  affrmed  him  te^ 
print,  and  no  eftoppel  by  award  ;  for  it  may  be  that  the  deman- 
dant entred  after  the  bringing  of  the  writ  of  entry,  and  the  dc* 
fendant  oufted  him,  and  that  of  this  he  brought  ai&ze.     Br« 

'  Eftoppel,  pi.  191.  cites  23  AfT.  14. 

21.  In  aflize  the  tenant  anfwered  by  guardian i  it  is  no  eftoppel 
to  the  plaintiff  to  fay  that  the  tenant,  at  the  time  of  the  alienation 
of  the  land  made  to  the  plaintiff,  was  of  full  age,  for  he  had  not  time 
to  fay  it  till  now  -,  quod  nota.  Br.  Eftoppel,  pi.  130.  cites  25 
AflT.  2. 

22.  Scire  Facias,  fuppofing  land  to  be  given  to  W.  in  taH,  rt^ 
mainder  to  J'fon  ofthefaid  W.  in  tail,  remainder  to  the  right 
heirs  ofthefaid  W.  and  the  warranty  of  J.  was  pleaded  in  bar, 

and 


and  the  plaintiff /aid  that  he  was  a  hafiard^  and  was  pleaded  for 
cftoppeJ,  becaifle  he  is  nanud  J,  Jon  of  W,  8c  non  allocatur;  but 
he  was  compelled  to  anfwer  to  the  bsiftardy  ;  per  Kirton.  Br, 
Eftoppel,  pi.  -103.  cites  39  E.  3.  24,  25. 

23.  But  if  a  man  names  himfelfheir  in  the  writ,  where  he  needs 
not  to  name  himfelfheir,  and  recovers,  yet  after  he  may  fay  that, 
be  is  not  heir ;  per  Clame.     Ibid. 

24.  Contra  where  the  writ  of  neceffity  ou^ht  to  be  brought  againji 
the  heir.     Ibid. 

25.  As  where  a  man  by  warranty  ofy,  brings  a  writ  oPwar- 
rantia  chartae  againji  W.  heir  of  f.  and  recovers,  he  fliall  not  be 
refccived  after  to  fay  that  he  is  not  heir/    Ibid. 

26.  So  where  the  writ  cannot  be  brought  hut  againji  the  party 
himjelfor  his  heir  ;  per  Clame,  quod  non  negatur.     Ibid. 

27.  In  aflize,  the  tenant  made  bar^  and  the  plaintiff  made  title  by 
uaje  to  the  tenant  for  life,  and  for  entry  by  alienation  made  by  the 
tenant  to  his  dijinheritance^  and  the  teimnt  pleaded  ejioppel  by  mort* 
dancejior  brought  by  the  plaintiff  tlX  another  time  againft  the  te^ 
nant,  in  which  it  was  found  that  he  had  fee,  and  therefore  the- 
plaintiff  was  barred  of  the  affize.  Br.  Eftoppel,  pK  148.  cites 
45  AfT.  15. 

28.  In  trefpafs  the  defendant  pleaded  not  guilty^  and  the  plain* 
tiff  cftopped  him,  becaufe  he  was  indited  thereof  at  another  time^ 
andtraverjed  it,  and  faid  that  it  was  of  the  affault  of  the  plaintiffs 
and  fo  to  iflue,  and  after  waived  it  and  confefTed  the  traveric, 
and  held  that  this  confeffion  is  good  eftoppel  to  plead  not  guilty, 
and  alfo  to  juftify  de  fon  affault  demefne,  fo  that  be  fhall  not  plead 

the  one  nor  the  other  contrary  to  his  confeffion.     Br.  Eiloppel,  [  436  J 
pi.  64.  cites  1 1  H.  4.  65. 

29.  If  there  are  zfon  and  a  daughter  by  9ne  venter^  and  a  daugh^  ^^^  ^^' 
ter  by  another^  and  the  eldejl  brother  enters  and  dies  feijed^  and  his  7^.  cUci 
Jijler  enters  as  heir^  if  the  other  Jifter  of  the  halfbfood  brings  a  writ  S.  C. 

ofnuper  obiity  and  recovers  by  falje  verdiSi^  or  erroneous  judgment^  ^ 
It  is  efloppel  to  the  elded  daughter  to^  but  that  the  other  is  co* 
heir  with  her^  the  judgment  being  in  its  force^  and  if  fhe  brings 
writ  of  partition,  (he  fliall  compel  her  eldefl  fifler  to  make  par- 
tition ;  but  yet  by  a  writ  of  error  or  attaint,  (he  (hall  defeat  it, 
and  (hall  be  reftored  to  her  firfl  right ;  quod  nota ;  and  fo  fee  that 
eftoppel  extends  to  a  thing  done  before  during  its  force.  Br.  Eftop- 
pel,  pi.  81.  cites  19  H.  6.  26. 

30.  In  debt  at  the  capias  the  defendant  named  J,  S.  ofB.  ap'» 
peared  and  demanded  judgment  of  the  writ,  for  he  faid  that  there 
is  B,  upon  M.  andB,  upon  P.  abfquehoc  that  there  is  any  B,  witb^ 
cut  addition ;  Port,  to  this  he  fhall  not  be  received,  for  he  has  pur* 
ChzMfuperfededsby  the  famename,  and  becaufe  this  allegation  ftands 
with,  and  was  not  contra,  therefore  no  efloppel ;  the  fame  law  of 
attorney  who  has  warrant,  he  (ball  not  plead  N.  fuch  vill  as  B. 
jior  here,  for  it  is  contra  &c.  contra  of  that  which  may  ftand 
with  hzp    Br.  Additions^  pi.  30.  cites  j  9  H.  6.  35.  56. 

31*  If 


43^  ^ttoppd. 

ji.  \{  two  fue  livery  as  heir  it  is  efloppel  between  Aem,  fe 

that  one  fhall  not  baftardize  the  other  after*    Br.  Eftoppel,  pL 
15,  cites  33  H.  6.  7.  19,  50.  per  Laicon. 

32.  If  a  man  confejfes  the  deed  of  his  ancejlorjpleadedagainflbm^ 
it  is  efloppcl  for  all  the  world  to  plead  it.  Ibid,  per  Litt  and 
Needh. 

33.  Note  perFort.  arguendo  in  an  attaint,  that  inpradfefi^ 
reddat  the  tenant  pleaded  j^.'/2ienancy  by  deed^  the  demandant  mm' 
tained  bis^vrit,  and  It  is  found  for  the  tenant^  and  affirmed  hjei^ 
taint  that  they  are  jointcnants  &c.  Then  if  he  brings  other  pra* 

•  cipe  ergainfi  bothy  and  they  plead  the  fa  me  deed  in  bar^  the  demandiOt 
ihaU  not  be  eflopped  to  plead  not  his  deed^  or  riens  pajfa  &c.  for 
the  effect  of  the  iiTue,  which  was  found  and  affirmed,  was  tbe 
jointenancy,  and  not  upon  the  deed,  Br.  Eiloppel,  pL  19.  ciies 
35  H.  6.  20. 

34.  In  debt  a  releafe  was  pleaded  in  bar,  and  they  zvc  atiffut^ 
it  be  his  deed  or  noty  and  th^  fame  releafe  is  alfo  in  iffue  in  anetbi^ 
0£2ipn  between  the  fame  parties^  there  if  the  one  ifTue  be  found  thU 
it  is  not  his  deed,  this  does  not  make  an  end  of  the  other  iffue) 
but  it  was  agreed  that  it  may  be  pleaded  for  eftoppel  upon  the 
other  adion;  quod  nota*  iir.  Efloppel,  pi.  159.  cites  I  L 
4.  12. 

S.  P.  Br.  35,  If  a  man  indited  of  extortion  or  trefpafs  puts  hinfelfints  lia 

!^l^i^!^^  grace  of  the  King^  and  makes  fine^  and  after  the  party  fues  againft 
citwa;  AC  him  thereof  by  bill  or  writj  and  he  pleads;  not  guilty,  he  (hall  have 
57-  the  plea,  and  the  making  of  fine  to  the  King  fliall  not  ellop  him. 

Br.  N.  C.  Temp.  H.  8.  pi.  367.  (bis.) 

36.  For  the  entry  is  quod  petit  fe  admitti  perfinem^  and  deei  net 
eonfefs  it  precifely^  and  therefore  it  is  no  eftoppel.  But  Brook 
feems  to  make  the  fine  by  proteftation  that  he  is  not  guilty,  and 
then  this  is  all  clear.     Ibid. 

37^  A  mzn  pleaded  a  pardon  6fthe  King  in  the  Exchequer,/flf 
alienation  without  licence ^  where  the  land  is  not  held  of  the  King  la 
capite,  this  was  eftoppel  to  him  to  fay  after  that  he  did  not  hoW 
in  capite.     Br.  Eftoppel,  pi.  222.  cites  P.  7  £.  6. 


C  437  ]  (G)     Eftoppel  by  Verdia. 

.   J[n  what  Cafes  a  Man  fhall  be  eftoppcd. 
By  Thing  not  material. 

^?  ^\T%  ^^*  T^  mortdancejlor  as  heir  to  B.  if  the  tenant  fajs  thai  Am 

c!tc7s,  C. '  y^yH  ^«^  enfeoffed  the  faid  B.  and  him  and  bis  ieirs{m 

dcmTLndznt  Jays  that  the  tenant  had  not  any  thing  therein  but  it 

feme ;  upon  which  the  affize  finds  the  purchafe  as  the  tenant  hath 

aUedged,  by  which  the  demandant  is  barred.     In  a  new  ajfae  bf 

the  demandant  he  fhall  be  eftoppcd  by  the  laid  verdi£l  xojay  that 

4  ^ 


thf  purchaft  was  hy  B.  and  the  tenant^  and  to  the  httr$  ofB.  though 
the  effed  of  the  plea  before  was  not  whether  the  tenant  had  fee, 
or  only  for  life,  for  the  demandant  was  to  be  ba^^ed  though  be 
had  but  for  life.  45  AflT.  15.  adjudged.  It  feems  becaufe  it 
was  in  a  manner  put  m  ifTue.] 

2.  Cojinage  rf  the  feijin  of  IV.  the  tenant  faid  that  I  was  Jeifei 
^  tiU  hy  A.  grandfather  of  the  demandant^  and  brother  to  this  IV^ 
dijfeijfedy  upon  which  J.  brought  aj/ize  againji  A,  and  made  title  that 
toe  fame  fV.  enfeoffed  him  in  his  life^  by  which  he  was  feifed  till  hy 
A,  brother  ofW.  diffeifed^  and  the  fame  A.  faid  that  W.  hisbrotherdied 
feifed,  and  he  entered  as  heir  to  him ;  upon  which  the  aflize  was  taken, 
zadfoundthat  ff^.didnotdiefeifedi}udgmtnti{kc,  Qnxreifthede- 
mandant  fball  be  bound  here  as  heir  to  his  grandfather,  where  he 
claims  bybiscouftn^  and  not  by  his  grandfatherybut  he  conveyed  by  him^ 
neverthelefs  it  feems  that  he  fliall  not  be  bound ;  but  Brook  makes 
aquxre,fbr  the  releafeofthe  grandfather  after  the  death  of  the  coufln 
iball  be  a  bar,  therefore  quxre  of  the  eftoppel.  But  per  Finch,  and 
Cand.  the  effeSf  of  the  iffue  in  the  afjize  was  but  upon  the  feijin  and 
diffeifin  rfthe  plaintiffs  tf«^  therefore  ih^  finding  that  fV,  did  not  dig 
Jeifed  was furplufagfy  which  {ha\]  notbeeftoppel  by  them.  But  note, 
that  the  writ  of  cofin^ge  is  if  he  was  feifed  the  day  that  he  died, 
therefore  it  may  be  that  he  did  not  die  feifed,  and  yet  was  feifed 
the  day  that  he  died,  and  fo  is  the  opinion  of  Fitzh.  in  his  neir 
Nat.  Br,  tit.  Mortd.     Br.  Eiloppel,  pi.  27.  cites  40  £.  3.  38* 

3*  The  plzAiitiff  declares  that  jS.  held  of  him  a  houfe  and  an  acre 

of  land  by  10  marksy  and  that  the  plaintiff  dijlrainedy  and  the  de^ 

fendant  made  refcous.     The  defendant  pleads  that  the  plaintiff  at 

another  time  brought  an  ajjize  againjl  the  faid  B.  of  the  fatd  10 

marksy  who  pleaded  hors  de  fonfecy  and  the  plaintiff^ made  title  that 

the  defendant  held  the  houfsy  and  five  acres  ofland^  and  a  mill,  by  tha 

fervices  of  10  markSy  andfo  within  his  feCy  and  that  the  plaintiff 

was  nonjuity  and  after  B.  leafed  to  the  defendant  for  years,  and  de« 

'mands  judgment  if  the  plaintiff  {hall  be  received  to  fay  that  the 

10  marks  are  ilTuing  out  of  the  houfe  and  acre  only ;  and  refolved 

that  the  plea  is  not  good,  becaufe  the  quantity  of  the  fervices  is  not 

material  in  an  a^ion  ofrefcousy  but  the  tenure  only,     Raym*  457. 

per  Cur.  cites  Mich.  7  E.  4.  18.  Fitzh,  Eftoppel  69, 

4.  Affize  by  7,  late  wife  ofK,  the  defendant  pleads  feoffment  by 
deed  of  the  plaintiff*  s  father  with  warranty ;  the  plamtifF  replies 
riens  paffa  per  Ic  fait ;  the  defendant  rejoinsy  that  the  defendant  be- 
fore that  time  had  brought  an  affize  againfl  the  plaintiff  and  her  late 
hujbandy  who  to  it  pleaded  that  the  lands  were  given  to  one  JV,  and 
M.  his  wif\  and  the  Ijcirs  of  their  bodies  ;  the  remainder  to  7.  the  [  438  ] 
now  plaintiff  and%er  heirs ;  that  M,  died  without  iffue  by  Jr.  and 
that  fV.  after  Ihe  death  of  M.  aliened  in  fee  to  the  now  defendant  for 
which  y.  entered  and  demanded  judgment  ft  &c.  the  plaintiff  there  ; 
and  now  the  defendant  repliedy  that  the  feoffment  was  during  the 
life  ofM.  by  the  deed\  and  the  jury  found  accordingly;  judgment 
it  the  plaintiff  (hall  now  be  admitted  to  plead  that  nothing  pafled 
by  that  deed  ;  and  refolved  that  the  plaintifFhere  was  not  eftopped, 
becaufe  in  the  firjl  aHion  the  dud  was  not  in  queflion^  but  the  time 
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»f  the  feoffriunfy  viz.  whether  before  or  after  the  deaA  of  M, 
Kaym.  457.  per  Cur.  cites  Fitzh.  Eftopple  247. 

5.  Jury  are  bound  to  find  an  efloppel  \  per  ^ead  J.  (aid  it  was 
k  ruled  in  Bright's  Case.  Cro.  E.  36.  pi.  ii  Hill.  27  £Iiz. 
C.  B.  in  the  Cafe  of  James  v,  Landon. 

6.  In  debt  upon  bond  againft  Edmund  W.  alias  Edward  W* 
conditioned f'jr  payment  h^  R»  TV.  the  defendant  pleaded  paymtnt  If 
R,  TV.  and  found  againjl  him\  and  upon  error  brought  for  th§t 
Edward  TV.  was  obliged  and  Edmund  TV.  was  fuedy  who  cannot 
be  intended  one  and  the  fame  perfon,  it  was  the  opinion  of  all 
the  juftices  and  barons,  that  there  could  not  be  any  eftoppel  in  diis 
cafe  ;  but  if  the  condition  had  been  for  payment  hy  Edward  TV,  ani 
ijfue  had  been  that. the  faid  Edward  paid^  and  it  bad  been  found fer 
$he  plaintiffs  there  the  verd{^  would  have  made  it  an  efieppely  and 
the  Court  (hould  he  afcertained  that  they  were  one  and  die  fame 
perfonj  and  fo  judgment  in  B.  R.  was  reverled  in  Cam, 
Scacc.    Cro.  J.  558.  Hill.  17  Jac.  Watkins  v.  Oliver. 

fSkivu  10.  7.  20  Car.  2.  Vaughan  brought  a  writ  of  dower  unde  nihil 
h  id^^iS-  ^^^^  ^^  *^  great  feflions  at  Brecknock  againft  Morgan,  and 
ingij  per  "  had  judgment.  And  Morgan  the  tenant  brings  a  writ  rfernry 
tot.  Cur.  4md  afjtgns  for  error  that  be  was  an  infant  at  the  timeeftbejuigmeiA 
and  judg-     fiven.  viz.  of  the  age  of  14  and  no  more,  and  that  he  appearedkt 

ed  nifi, attorney^  whereas  he  ought  to  nave  appeared  by  guardian ;  and 

2  Jo.  170.  upon  this  infancy  iflue  was  taken,  and  laid  to  be  at  Abergavenny 
^^i'slw"  '"  Com*  Monmouth,  and  tried  at  Monmouth,  and  found  for  die 
i68.  pi.  '  plaintiff  in  the  writ  of  error.  And  now  Pollexfen  moved  in 
162.  S.C.  arreft  of  judgment  this  exception^  viz.  The  writ  of  error  wes 
and  die  Ld.  i,^f^u^ijf  26  Car.  2.  and  the  tenant  had  alleged  in  20  Car.  2.  tbet 
faid,  a»  to  he  was  infra  atatem^  viz,  14  and  no  more^  and  this  wrti  of  errtr 
the  viz.  is  brought  76  Car.  2.  and  error  affigned  by  attorney^  and  then  efbi» 
^^  Vn*  ^  *^  ownjhewings  he  was  alfo  uuder  age  when  he  brought  the  writtferroTj 
thichfs  im-  ond  affigned  the  error^  and  he  is  now  eftopped  to  fay  the  contran; 
poflibicit  but  judgment  was  rcverfed  by  the  whole  Court.  Here  is  no 
fiororefl"*  eftoppel,  becaufe  the  alledging  the  precife  age  in  the  via, 
lovpeUand  »s  idle  and  not  traverfable,  and  be  might  have  alleged  any  other 
it  wooid  be  age,  and  the  defendant  in  the  writ  of  error  could  not  have  taken 
h^^inlhis''  the  iffue  upon  it.  Raym.  456.  Mich.  33  Car.  2.  B.  R.  iMor- 
c«fe  ;  ani  it  gan  v.  Vaughan. 

was  ruled  to 

rcTcrie  the  fir(t  judgment  in  C.  B.  nifi  &c.  ' 


See  tit.  For. 
aver  Action 


t 

lac  re. 


8.  An  eftoppel  upon  a  verdlci  goes  a  great  way  ;  ilTue  in  tail 
(K)  \  b  ^^'^  never  fallify  it.  But  if  j1.  is  ejhfped^and  he  joins  B.  with 
s.  c.  and      him,  whether  this  fhall  avoid  the  eftoppel  is  a  ^i^sere.  Show.  28* 

cnote*       Trin.  i  W.  &  M.  Incledon  v.  Burgefs. 

9.  Jury  is  bound  by  eftoppel,  unlefs  the  party  leaves  the  b& 
at  large  by  pleading,  i  Salk.  276.  pL  3.  Mich.  3  Ann.  B.  R. 
Trevivan  v.  Lawrence. 

(H) 


.  .  •  •  •  •  • 

111)    Eftoppel  upon  Records  after  Nonfuit.       \^^\f^  ^ 

In  what  Cafea  a   Man   fhall   be  cftopped  after 

Nonfuit. 

ti«  TF-thc  plaintifFimiV;  a  deed  by  traverfty  if  he  be  after  non-  ®f-  ^^op- 
•■'  fuited  he  cannot  affirm  the  deed.  Contra  ii  H.  4. 30.]       ^h^^l\  c^ 

i Fitih.  Eftopjpel,  pU  99.  cites  S.  C. 

\l*  If  a  deed  be  pleaded  in  bar^  and  plaintiff' fayi  that  he  made  it  'Br.  Eftopi 
bydurefs  of  imprifonment,  and  after  the  plaintiff  is  nonfuited,  in  Jft^<!,  g^'* 
a  newadion  he  cannot yZzy  that  he  was  within  age  at  the  making,  but  not  s.V. 
for  he  admitted  the  deed  good  before  in  every  point  but  for  the  ' — ^ittk^ 
durcfs.  ♦  45  E.  3.  2.  b.  t  7  H.  6.  20.  14  H.  0.  9.  b.]  J^^p^'*- 

eitei  S.  C.  but  I  do  not  obfetve  S.  P.  there.  +  Br.  Eftoppelj  pi.  77.  citei  7  H.  6.  8.  9.  S.  P« 

*■ — Fitsh«  Eftoppelt  pi*  20.  cites  Mich.  7  H.  6.  8*  but  S.  P.'  does  not  appear. 

[3.  So  in  fuch  cafe  he  cznnoifay  that  not  his  deed,  6  H.  44  4.  b.]  Tiuh.  Efa 

toppel,  pi. 
96.  cites  9  H.  4.  and  6.  H.  4. 4.  Si  P.  by  Hank. 

[4.  In  ajftze^  if  the  plaintiff  acknowledges  a  matter  again/i  him* 
Jelfi  and  atter  is  jjonfuited,  yet  in  a  new  adion  he  ihall  be  ef* 
topped  by  it.     18  E.  3-  35^] 

[5;  In  affixiy  if  it  h^  found  by  verdiS  that  he  wasnotfeifednor  Br.  Eftop- 
dijjafedy  and  after,  before  judgment,  is  nonfuited,  in  a  new  affizc  P*'»  pI* 
he  mall  not  be  eftopped  by  this  verdift,  becaufe  now  he  cannot  V,  c .'but 
have  attaint  upon  the  verdiS.     18  E.  3.  35.  Cur.  17  AiT  27.  s.  p.' does 
adjudged.]  "^^  ""^^'^J 

•'     °       -*  appear. 

[6.  In  affbie^  if  upon  pleading  the  releafe  of  the  plaintiff  it  be 
denied,  and  it  is  found  hy  verdidt  that  it  is  a  good  deedj  and  after 
plaintiff  is  nonfuited  upon  aajournmenthc  (hall  not  be  eftopped  by 
this  verdict  to  deny  the  deed  in  a  new  a£Uon»  18  E.  3.  35.  17 
A£  28.  adjudged.] 

[7.  In  debt  upon  an  obligation^  if  tiie  plaintiff  counts  of  the  making  He  is  not 
in  one  place,  after  nonfuit  he  cannot  allege  it  in  other  place.    Du-  *|J<>PP<!<*  J» 
bitatur.     14  H.  6.  9.  b.]  ^Xr  "" 

place,  per 
June  Ch.  J.  for  when  be  is  nonfutted  the  record  is  as  null ;.  ^uod  nota.    Br.  Eftoppel,  pi.  leS, 
«ta  14  H.  6.  9, 

[8.  If  a  deed  be  pleaded  in  bar,  the  which  is  pleaded  to  be  made  Br.  Eftop- 
iydurefs  of  imprifonment  tf/  i>.  and  after  the  plaintiff  is  non-  [J^^/s  c^' 
fuited,  in  a  new  a^ionhe  cannot  vary  from  the  place,  45  E.  3.  2.]  __Br! 

Lieu  &c. 
rl  14  cites  S.C— Fitxh.  Eftoppel,  pi.  197.   cites  S.  C.  &  S.  P.  ■  Ibid.  pi.  198.  cittt 

S.  C.  but  S.  P.  docs  not  appear  there. 

•  • 

[9.  Infalfe  imprifonmentj  if  the  phiniiS  counts  of  an  imprifon* 
ment  in  one  place,  after  nonfuit  he  may  allege  it  in  another  place^ 
for  the  place  is  not  material.    Contra.  14  H,  6. 9.  b.  j 

[lO.  In 


Fr.  Brie*;  ["ro.  In  alJlzc  hy  A.  B,  and  C.  agairft  D.  if  they  mah  their 
?-o^^)*dtef  P^^^^^y  ^'^'^  ^{/^^^  '^-'^  ^'"'^  abates  by  nonfuit  A.  and  B,  only  may  bring 
S*  c.— —  ^  '^^^  urit,  though  C.  be  in  full  life,  for  if  they  miftook their 
Br.  Eftop-  writ  before,  they  fliall  not  be  oufted  of  a^ood  writ  for  ever.  31 
Ju^l-.'lff.  Aff.  'S-aaj.Kiged.] 

14.  S.  P.^ Fitzh.  Eftoppd,  pi.  140.  cites  S.  C.  &  S.  P.  [and  Roll  fccxna  to  be  mifprintri.] 

|- ^-  ^f'  XL  If  in  an  aflion  the  defendant  pleads  a  releafe^  and  AcpUntif 

3to8?cle's^*  ^(f«/Vj  /V,  and  after  is  nonfuited,  and  brings  another  a^ion^  and  tbc 
S.  C.  and  defendant  pleads  the  fame  releafe^  the  plai  nti  fF  was  not  cftoppcd  tbcrt 
Fitih.  Scire  to  avoid  it  by  raTurein  ffcire  facias.)  Br.  EftoppeL  pi.  i86.cites 
Faua.129.  24  E.  3.35. 

XII.  in  aflize,  the  tenant  pleaded  matter  in  another  afftUj'it 
kvhich  he  himfelfwas  nonfuited^  and  becaufe  he  was  nonfuitcd  he 
was  not  fuiFered  to  plead  it  as  eftoppel,  but  was  oufted  thereof  by 
award. '  Br.  Eftoppel,  pi.  194.  cites  44  Aff.  19.     • 

XIII  Where  a  man  brings  an  aiiionand  is  nonfuited,helhaH 
not  be  c flopped  by  this  record  after,  for  hy  the  nonfuit  it  is  na  re- 
cord\  per  Wankf.  and  Lilt.  But  Brooke  fays,  quaere.  Br.  EfiojK 
pel,  pL  15.  cites  33.  H.  6.  7.  19.  50. 

XIV.  Where  a  man  in  an  ajftxe  makes  title  that  A,  was  feijei 
and  enfeoffed  B.  who  enfeoffed  C,  who  enfeoffed  the  plaintiff  j  and 
after  is  nonfuited,  the  plaintiff  fhall  heejloppedto  deny  the  fetfa  ef 
any  oftherh^  for  each  of  their  feifin  is  material  and  travcriablc. 
Br.  Eftoppel,  pi.  162.  cites  5  £•  4.  7.  8.  7  E.  4.  19.  20. 

XV.  A  record  in  which  the  party  was  nonfuit^  fliall  be  eftop* 
pel  to  him  to  fay  contrary  to  that  which  he  laid  in  thc,record  of 
nonfuit ;  per  Chock.     Br.  Eftoppel,  pi.  98.  cites  9  £•  4  29- 

XV'I.  But  per  Needham,  he  may  convey  byotberanceftorinthi 
newfuity  notwithftanding  th«  nonfuit.    Ibid, 


(H.  2)     Suppofal. 

Fiteh.  Ef-  [11.  Kfuppofalin  a  wnV.fhall  not  eftop  a  man,  if  he  be  dod- 
re'^ciiw*     fuited,  in  bringing  of  a  new  writ.    6  H.  4.  4.  b.] 

^  C.  and 

9  H.  4. DcbtMpon  a  Icafe  made  to  M.  for  arrears  of  rent  for  the  yean  20  tnd  1  fi  and  ^^f*^ 

h  appears  that  the  leale  was  expired  before  thefe  years  he  was  nonfuited,  and  broagbt  other  wiit« 
debt  upon  the  fame  leafe,  and  declared  for  arrears  for  the  years  i8  and  io«  and  counted  of  1 1^ 
made  to  A.  where  the  fiift  was  to  M.  and  the  firft  a^ion  fuppofing  the  leaik  made  to  M.  iraspk*^ 
for  eftoppel  to  fay  now  that  the  Icafe  was  made  to  A.  and  per  Brudnel  and  Kingfmill  it  is  no  eAofpdl 
for  the  writ  and  declaration  is  not  butfuppofal  which  (hail  not  be  eftoppel.  Br.  EftoppeI»  pL  no* 
cites  a  I  H.  7.  24.  At  in  formedon  the  demandant  conveys  by  one  defcent  and  it  aoofattBit 

and  brings  other  formedon  and  conveys  by  another  defcent,  and  well.     Ibid.  ■  And  in  vait' 

danceftor  as  fon  and  heir  to  one,  he  may  be  nonfaited  end  bring  another  wrkas  fon  ani  hdr  «9  sav* 

ther.     Ibid. ^And  in  a^ion  of  wafte  upon  a  leafe  for  yeara  he  is  nonfaited  mi  brinp  iflodtf 

adion  of  wafte  upon  a  leafi;  for  10  yean ;  for  the  firft  writ  may  be  falfe,  which  is  the  caiife  of  dw  «■• 

Ami  peradventure,  and  then  it  is  no  reafon  that  it  fhould  be  eftoppel.   Ibid. And  per  KiogfoiHt 

if  the  defendant  had  picked,  and  the  plaintiff  had  replied  of  record  and  bad  been  nonfaited,  tbeiette 
firft  record  (hail  be  eftoppel^  for  the  replication  i.  matter  In  hGt  though  the  writ  and  court  arta>^ 
fuppofal ;  but  per  Rede  the  writ  is  fuppofal  and  the  count  is  matter  in  fad«  and  it  is  eAofpd  by  bi«i 
and  the  ftme  Uw  of  part  confeffed  to  be  paid  by  ^e  cous^  bttt  no  nutter  here  wai  acatioAedtbtf 

d» 


lie  fftoppd  fliouM  t>e  infufficiMt  Vy  retfoo  of  the  nonfuitf  md  tfieTefi>rt1t  fcemt  that  the  record  i« 
%rbich  the  plaintiff  WM  nonfuited  maj  weU  remaia  is  cftoppel  if  there  was  no'  other  matter  but  this, 
fuodaoa.    Ibid. 

[12.  In  M^rtdanceftor^  if  plaintiff Juppofes  his  anceftor  of  tbe.^r.t^op^ 
name  effF.  if  he  be  nonfuited  he  may  mppofe  his  name  in  another  ^}*  ^J'  i^ 
wni  to  be  L.  46  E.  3./18.]  jks.  p.  per 

Winch. 

[13.  So  it  is  in  aformedon.    6  H,  4*  4.  b.]  *     [  441    1 

Fitrh.  if. 
toppdipl.  96.  ciu<S.  C. 

[14.  If  a  man  in  mortdancejlor  fuppofes  that  his  father  died feifed 
iffeezfxtv  nonfuit,  he  may  bring  ^formedonfuppojing  him  to  have 
iftatetail.     6  H.  4- 5  ]  ^    .^,^ 

[15.  In  writ  of  cojinagey  if  plaintiff  makes  himfelf  heir  to  an  pJi',  pif^ 
anceftor^  after  nonfuit,  he  may  bring  formedon  or  other  writ  of  cites  s.  c. 
the  (ame  land,  becaufe  that  the  firit:  writ  was  but  a  fuppofal.  •n<l39«  pet 

3H.6.,5.b.].,  t^ti:;: 

ptl,pl.  I.  cites  3  H.  6.  15.  and  39.  S.  P.  by  hfartyn  and  Babingtoa.  'Fitth.  £ftoppel»  pi.  ij. 

•itesS.  C.  Sc  S.  P.  per  Martyn  and  Babington. 

[16.  In  debt  upon  obligation^  \i  plaintiff  alleges  the  making  in  Z.  Fif*h.  Ef- 
after  nonfuit,  in  a  new  adlion  he  may  allege  the  making  in  ano"  ^°pp«J'  ?*• 
tber  county  without  any  eftoppel.     6  H.  4.  4.  b.  adjudged.]         I.'c!^" 

[17.  In  ^a^,  if  the  tenant  pleads  a  recovery  in  mortdanceftor  r— * — % 

againft  the  anceftmr  of  the  demandanty  which  demandant  would  void  ^®'-  *^*' 

firfalfe  Latin^  and  after  the  demandant  is  nonfuited,  in  another  ^^"Z^     * 

affize  he  may  avoid  the  faid  recovery,  \yy  faying  that  his  ancejior  Eftoppciipi. 

viai  not  tenant  oj  the  franktenement  at  the  time  rfthe  recovery ^  and  1*8.  ciies 

(hall  not  be  cftopped  by  his  admittance  in  the  firft  affize,  becaufe  fiig^;!'"*^ 

he  is  at  large  by  the  nonfuit.     19  Aff.  4.  adjudged.]  murVdVand 

by  advice 
of  alithe  juiHces  the  affize  was  awarded  at  large,  becaufe  nihil  dicit ;  quod  nott.     Brook  fays  q«3rre» 
^-hether  becaufe  jthe  record  of  the  nonfuit  is  no  eftoppel,  or  becaufe  a  man  ma/  have  divcrie  pleas 
to  avoid  a  recovery* 

18.  Recordare  between  A,  J?,  executors  of  the  tefiament  of  C.  and 
R*  M,  of  an  ox  of  the  faid  A,  taken^  and  fo  fuppofes  property  in 
himfelf  and  good,  and  the  writ  awarded  good.     Br.   Brief,  pi. 

445-  cites  24  E.  5.  35. 

19.  Scire  facias  upon  a 'fine,  the  tenant  pleaded  feoffment  with 
'  nvarranty  of  one  R,  M.  in  remainder  in  the  fine y  to  whom  the  plain^ 

tiff  is  heir  ;  the  plaintiff  faid  that  R.  is  a  baflardy  and  the  tenant 
ejtopped  himyfor  that  the  writ  of  the  plaintiff  called  him  R.fon  of  R^ 
and  if  it  be  his  fon  he  is  no  badard  ;  and  per  Finch  it  is  a  good 
eftoppel ;  quaere,  for  it  was  not  adjudged.  •  Br.  Eftoppel,  pi. 
102.  cites  39  E*  3.  10.  II. 

20;  Where  z,  feme  plaintiff  in  affizt  pleads  againft  the  dfendanty 
who  pleads  as  Jon  <snd  heir  to  the  father  of  the  feme  plainiifF,  thai 
R»  their  father  firfi  efpoufed  M.  and  had  iffue  the  deftnf^anty  and 
ihat  living  M.'^R.  took  to  feme  S,  and  bad  iffue  the  feme  plaintiff 

Vfhich 


• 

which  efpoufals  continued  all  their  lives,  judgment  &c,  and  pleided 

fuch  matter  for  eftoppel  by  pleading  in  other  afiixe,  for  itfiJl 

not  be  intended  upon  this  matter  that  the  baron  and  fifjfl  feftu  were 

divorced^  for  this  ought  to  be  alleged  by  matter  in  faft,  and  other- 

*wife  ill ;  quod  nota.     Br.  Eftoppel,  pi.  33.  cites  42  £.  3.  li. 

WlieP'a  21.  There  is  a  diverjity,  as  it  feems,  between  a  writ  or  count, 

rdccdmade  ^^^  P^^^  pleaded,  for  the  one  is  only  fuppofal,  which  is  no  eftqppcJ, 

l»y  durcfs      aod  the  Other  is  matter  in  faff,  a  fid  concord'  the  beft  opinion  is  fo 

at  B.  in  one  2 1  H.  7.  24.  25.  that  a  man  who  brought  a  writ  and  declared  ufm 

(htlh'mtiW  ^  ^^fi  '^  '^'  ^^^  nonjuitedy  and  in  another  writ  declared  upofi  tie 

h  nonfuited,  fame  leafe  to  P.  and  good,  for  a  writ  and  declaration  is  only  fup- 

therc  ihc      pofal ;  but  it  is  faid  there,  that  //  the  defendant  bad  pleaded  a  btr, 

T/nw  alfti-  ^^^  '^'  plaintiff  had  maintained  the  place  by  replication,  this  is  mat* 

cnihalinot    ter  infaSty  and  by  this  he  fhall  be  efiopped;  nota  diverfity.   Br* 

aToiditby     Eftoppel,  pi.  39.  cites  45  E.  3.  2. 

another  plact.    Br.  Durefsi  pU  5.  cites  45  £.  3.  x.  a.  ♦  Orlg.  is  (pk.) 

C  442  3  22.  Debt  Upon  obligation  made  in  L»  Pafton^demanded  judg* 
ment  of  the  wrif;  for  he  lias  plaint  of  debt  yet  pending  afoB 
the  fame  obligation  in  Al  fuppofng  the  obligation  to  be  made  at  JV". 
judgment  of  the  writ ;  &  non  allocatur,  becatife  his  faying  isntit 
butfuppofaL     Br.  Eftoppel,  pi.  !•  cites  3  H.  6.  15.  jg. 

Br.  Dctte,         3^^  ^^^  f^g  th^  {^^^^  y^^  ,^^  that  in  dehtagainjl  /.  as  adnun^ 

1  H.  6.' 14.  ^^^^^^  *t  *s  no  plea  that  at  another  time  tht  plaintiff  brought  aSiw 
againjl  one  jy,  as  executor  to  the  fame  perfon,  judgment  if  he  (hall 
fay  now  that  he  died  inteftate,  Sx  non  allocatur ;  for  he  was  a 
jiranger  to  this  record,  and  alfo  it  is  not  but  fuppojal,  and  therefore 
he  was  awarded  to  anfwer ;  and  it  is  (kid  for  law  in  both  cafes 
that  fuppofal  is  no  eftoppel.     Ibid. 

24.  It  was  faid  in  a  writ  of  entry  that  Mich.  18  E*  3*  Fomu* 
don  in  remainder  vf2iS  brought, 'and  it  was  abated  by  leygagertf 
nonfummons,  and  after  the  fame  demandant  brought  formedon  in  dtj^ 
ccnder  pf  a  gift  made  to  himfelf  to  whom  he  fuppojed  the  leafi  to  be 
made  in  the  formedon  in  remainder,  and  the  writ  awarded  good ; 
the  reafon  fcems  to  be,  that  the  fr/i  writ  was  fuppofal,  which  is 
not  eftoppel.     JJr.  Eftoppel,  pi.  180.  cites  9  H.  6.  51,  52. 

25.  Superfedeas  of  Chancery  becaufe  J.  isfervant  to  the  dan* 
cdhr,  it  is  no  eftoppel  to  the  party  toy^  that  he  is  not  fervaxi  to 
the  Chancellor,  for  the  writ  is  ut  accipimus,  and  alfo  the  party  is 
a  ft  ranger  to  the  writ.  Br.  Eftoppel,  pi.  184.  cites  21  H« 
6.  20. 

Count,  ?^"  ^^'  ^^  ^'^^  ^^^^  ^^^  *  ^^'^  ^^^  ^^""'  '^  only  fuppofal^  fo  that  if 
19.  cites  tenant  in  tail  appears  and  lofes,  the  iflue  may  fay  that  his  fcther 
34H.  6.4S.  was  Tiot  tenant  at  the  time  of  the  recovery,  Br.  Brief,  pi.  3/4* 
iTEfto^P-^'  ^*»^es  12  E.  4.  14,  15. 

pel,  pi.  162. 

cites  7  E.  6.  centra  ^fhar^  or  titlcy  §r  9tler  fkaJljTg%  for  this  it  matter  in  fad  and  eAoppeL  ■  7* 
S.  P.  Rr.  Trnvcrfr  per  &c.  pi.  iS^  ciics  s  H.  7.  11,  I3.-  ■  S.  P.  And  thererore  b*r»i>i£k* 
matter  in  fa^  is  sood  wiihAit  travcrfc,    Br,  Travcrfe  per  ftc.  pi.  486.  cicts  5  H.  7.  s6. 

27.  Trcfpafi 
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^7-  Trefpafs  &c.  the  defendant  fald  that  the  plaint !jf  required 
the  defendant  to  have  the  governance  of  his  gcods  in  his  ahjtnce^  by 
V)hichhe  took  them  &c.  and  did  not  fay  that  the  plaintiff  was  pcjjrffed 
tempore  &c.  and  yet  a  good  plea,  for  the  fuppofal  of  the  writ  gives 
froperty  to  the  plaintiff*     Br.  Trefpafs,  pL  437.  cites  16  H.  7.  5. 


(I)    In  what  Cafes  a  Man  fhall  be  eflopped. 
After  Difcontinuance^ 

[i.  TN  debt  upon  obligation  if  the  defendant  plecds  payment  at^  BecauH^bf 

^  cording  to  the  condition  in  one  place^  if  it  be  difcontinued  by  ^^^  dcmife 

itwife  of  the  King^  in  new  original  he  may  alledgc  payment  in  \^^  Ix^^^ 

another  place,     3.  H.  4.  9.]  fine  die, 

««  r«  W     1^     1%  ^ 


took  no  fine ;  for  no  judgment,  and  therefore  no  eftoppel.    Br.  Sftoppel,  pi.  53.  cites  S.  C. 
fiah.  Eftoppel,  pi.  95.  cites  S.  C. 

[2.  But  otherwife  it  is   if  he  fues  a  refummons  upon  the  firft  Fitzh- Ef- 
original.     3H.4.  9.]  , /,  ate. 

S.  C.  &  S*  p.  per  Markham.— ^Br.  Eftoppel,  pi.  n^  cites  S,  C.  but  S.  t>.  does  net  appear. 

3.  Record  difcontinued  was  adjudged  no  eftoppel.  Br.  Eftop- 
pej,  pK  215.  cites  10  H.  6»  i  j. 

(K)     Eftoppel  by  Records  C  443  I 

\Vho  fliall  be  eftopp'd. 
A  Strangef. 

\l%    A  Man  Qiall  not  be  eftopp'd  by  a  ^erdl^  between  fir  angefi 
to  which  he  was  not  party,  where  he  is  to  lofe  any  inhe- 
ritance by  it  I  but  he  may  aver  the  contrary  thereof.     11   H-. 
6.  46.] 

[2.  ^2/f  a  man  Aiall  be  eftopped  bya  verdict  between  ftran- 
gcrs  to  plead  a  matter  contrary  to  it  in  abatement  of  a  writ^  becaufe 
he  is  not  to  receive  any  difinhcritance  by  it  for  to  Lvoid  con- 
trary verdiSsv     1 1  H%  6.  46.  b.] 

[3.  If  j/.  diffeifes  B,  of  land,  and  after  B,  fuffers  a  common  re-  tro.  t, 
tovery  of  the  land  in  which  the  praecipe  is  h'c.^ht  agnivfi  B,  and  the  ^^  "•  ^^^^ 
record  isy  that  the  flxeriffput  the  recovn'or  i>!  Pofcffton  of  the  Ian  :  §.*c!*an4 
upon  a  writ  of  habere  facias  feifna:r..  And  after  iC.  a  fir  anger  enti  >  s  jua^ment 
upon  A.  and  diffeifes  him^  upon  wiiich  the  recoveror  enters^  his  en-  *^^^* 
try  is  lawful,  for  though  B.  was  not  icn.mt  to  the  praecipe,  yet 
this  was  a  good  recovery  by  eftoppel  againft  B»  and  his  heirs  and 
aiEgns,  it  being  fee  fimple  land,  and  binds  all  but  A.  who  was 
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feifed  of  the  land  at  the  time  of  the  recovery,  and  fo  by  coofe* 
quence  (hall  eftop  C.  who  does  not  claim  under  A.  but  comes  in 
after  the  recovery  by  difleifm.  Mich.  lO  Car.  B.  R.  between 
Bull  and  Wiott^  and  per  Cur. .  adjudged  upon  a  fpecial  vcrdiflj 
none  attending  for  the  other  part.     Intratur  Trin.  Car.  RoC 

Eft^^cr  4-  ^^  ^^^  claims  hy  the  heir  of  J,  which  A.  had  releajed  hefvrt 

al  fait,  pi.  i^pf  with  warranty  ftiall  be  bound  by  the  deed  as  his  fcofor 
14.  cites  (hall  be,  and  therefore  Was  compelled  to  anfwer  to  the  deed 
^*  ^'  though  he  was  a  ftranger  to  the  deed ;  quod  nota.    Br.  Eftop- 

pel,  pi.  142.  cites  37  Aff.  16. 

5.  In  quare  impedit,  if  matter  ofejloppel  be  pleaded  againfi  the 
patron  which  is  fiifficienty  and  the  fame  matter  is  pleaded  againji  tki 
incumbent  he  (hall  be  eftopped  alfo,  becaufe  the,  patron  aUb  is  ef- 
topped,  and  the  incumbent  cannot  claim  but  by  his  prefentment* 
Br.  E(loppe],  pi.  103.  cites  39  E.  3.  24,  25. 

6.  It  feems  that  letters  patents  of  the  King  are  not  eftoppel  to  a 
({ranger  nor  bar.,    Br.  Eftoppel,  pi.  52.  cites  3  H.  4.  8. 

7.  A  ftranger  (hall  not  take  advantage  of  an  eftoppel,  and  diere- 
fore  (hall  not  be  bound  by  it ;  as  if  one  takes  a  leafe  for  years  bj 
indenture  of  his  own  lands^  the  fame  (hall  bind  him,  but  if  he  dies 
without  heir  it  Jhall  not  hind  the  lord  in  point  of  efcheat  \  per  Cur. 
Le.  178.  pi.  124.  cites  18  H.  6.  22. 

8.  In  dcwer  if  tenanVin  fee-fimple  fays  that  he  holds  for  term  if 
life^  the  reverfton  to  y,  S,  and  prays  aid  ofhim^  this  is  eftoppel 
between  the  tenant  for  life  and  him  in  whom  he  affirmed  die  re- 
verfion  ;  but  the  demandant  in  pracipe  quod  reddat  may  fay  thet 
he  was  tenant  infee-fimple  the  day  of  the  writ  pur  chafed  \  for  a  ftrao- 
ger  (hall  not  be  concluded  where  he  affirms  the  reveHion  ut 
fupra  in  a  common  perfon^  but  if  he  affirms  it  in  the  King  ut  (bpnu 
there  it  is  a  conclufion  to  all  perfons.  Br.  Eftoppel,  pL  88* 
cites  22  H.  6.  2. 

9.  Tejiament  naming  A.  and  5.  executors^  it  is  no  eftoppel  for 
them  to  fay  that  they  were  not  madi  executors^  and  a  good  retfoDi 

[  444  ]  f<^r  i^cy  are  not  parties  to  it^  but  are  named  by  the  tefbtor.    Br. 
Eftoppel)  pi.  185.  cites  22  H.  6.  52^ 

10.  if  1  bring  an  a£lion  hy  the  name  of  IV.  D.  where  my  nam 
is  J.  D,  and  recover ^  the  party  fljall  ejlop  me  in  another  a&on  to 

fay  that  my  name  is  J,  D,  but  2i  fir  anger  cannot  fo  eftop  mc.    Br. 
Eiloppel,  pi.  216.  cites  30  H.  6.  2. 

1 1 .  But  every  fir  anger  (hall  take  advantage  ofbaflardy  certifitd* 
Ibid. 

12.  Andfo  it  was  agreed  36  H.  8.  that  a  flrangtr  to  the  fmv 
recovery  (hall  not  plead  it  for  eftoppel.     I  bid. 

^^  u'^'         ^  3*  ^^^^*'^  '/  ^^^  claims  the  fame  land  under  the  fine^  or  recovers 
pi.  28 1.        h  '^-^^'^  ^^^^  ^^''*'  parties^  or  claims  the  fame  ejlate  or  part  of  it,  ad 
that  this  efiate  continues^  for  then  he  is  privy  in  the  per.     Ibid. 

14.  Trefpafs  againfl  f,  N.  ofD.  who  fa  id  that  there  are  two  Jf^ 

ice,  and  no  D  without  addition-,  per  Chocke,  to  this  you  (bail 
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Bdlbe  received,  for  at  another  time  you  yourfelf  brought  a  writ 
fagainfi  hint^  and  your  writfuppofed  you  to  be  of  D.  (^  obtulitfe^  and 
took  procefs^  which  is  in  efitdt  appearance  in  law  ;  judgment  if*  he 
(hall  be  received  &c.  Per.  Litl.  the  plaintiff  is  a  ftranger  to  this 
i'ecord,  and  cannot  be  eftopped  by  it,  therefore  he  by  this  (hall 
hot  eftop  the  other ;  and  by  the  beft  opinion  it  is  no  eftoppel. 
Br.  Eftoppel,  pi.  105.  cites  37  H.  6.  22.  23. 

15.  And  aifo  when  the  defendant  in  ailion  perfonal  makes  default 
tft  the  originaly  by  which  it  is  entered  quod  querens  ohtulit  fe  4  die 
againft  the  defendant,  and  had  capias^  andfo  at  the  fecond  appear^ 
oncej  that  this  is  not  properly  appearance  of  the  plaintiff  to  thefuit^ 
and  then  without  appearance  it  cannot  befaidhisfuit.     Ibid. 

16.  A  man  has  chattels  of  outlaw Sy  and  another  is  outlawed, 
and  htfiifesy  and  after  the  pdrty  is  acquitted  of  the  outlawry  upon 
ijfue  between  the  King  and  him  of  the  cfutlawry^  and  brought  trefpafs 
again^  bsm  whofeifed\  it  feems  that  he  jQiall  not  be  concluded  by 
the  hrft  iflfue,  oecaufe  he  is  a  ftranger  to  it,  arid  cannot  have 
error  nor  attaint  thereof*  Br.  Eftoppel,  pi.  163.  cites  7  E. 
4.  1. 

17.  And  if  i/.  be  bound  in  a  recognizance  that  B.  Jhall  obferve  the 
pioce^  and  in  fiire  facias  againji  B,  it  is  found  between  the  King  and 
him  that  be  broke  the  peace^  there  in  another  fcire  facias  againji  //. 
he  (hail  not  beeftopped  by  the  firft  trial.     Ibid. 

18.  So  of  twd  actions  by  villein  again/l  majier  and  fervant^  the 
liTue  tried  againft  him  is  no  eftoppel  to  the  other,  for  ftranger 
&c.  Ibid. 

19.  Bui  it  Was  faid  if  a  mart  tommits  felony ^  and  enfeoffs  A.  of 
Us  landj  and  after  is  attainted  of  felony  by  verdidV,  the  feoffee  (hall 
be  eftopped  to  fay  he  is  not  guilty.  The  reafon  feems  to  be  in- 
afmuch  as  none  may  have  attaint  of  this  verdid^,  for  the  party  was 
indi<Sled  by  I2,*and  attainted  by  other  12,  which  is  24.    Ibid. 

20i  But  it  was  faid  that  if  in  this  cafe  the  party  had  been  at" 
tainted  by  bis  own  confejffion,  there  the  feoffee  might  have  averred 
that  he  is  not  guilty  i  and  contta  where  he  is  attainted  by  ver^ 
dia.     Note  a  diverlity*     Ibid* 

21.  Debt  again/i  executor^  who  faid  that  at  another  time  the  Br.  Dett«, 
plaintiff  brought  action  againji  the  ordinary  ^fuppofng  that  the  tejlator  Pj-  '^3- 
died  intejlate^  and  r^ftf^/rrf^  judgment  of  the  writ  brought  againft  *^"**  ^' 
him  as  againft  executor ;  and  per  Cur.  this  is  no  eftoppel,  be- 
caufe  the  defendant  is  a  ftranger  to  the   firft  record,  of  which 
none  fliall  have  advantage  but  privies,  and  alfo  it  may  be  that  a 
tejlanunt  was  ptoved  after^  and  therefore  no  plea.     Br.  Eftoppel, 
pU  169.  cites  18  E.  4.  I. 

22*  A  ftranger  (hall  not  be  eftopped  by  the  inrolment  of  a  deed^ 
as  the  parties  Ihall  be,  as  it  fcem'd  to  the  Court ;  for  though  the 
inrolment  is  reputed  to  be  of  record,  yet  it  is  not  a  record  created 
by  any  judicial  aA  ;  for  it  is  not  like  to  a  recognizance^  and  in  all  re-  f  445  1 
cognizances  nul  tiel  record  is  a  plea,  'i  he  fealing  and  delivery 
is  the  force  of  fuch  deeds,  and  not  the  inrolment.  But  in  cafes 
of  recognizances  they  take  their  Force  and  elfeil  by  the  iarol-^^  nt 
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only,  and  not  by  the  delivery ;  and  therefore  here  a  ftrangcr  may 
well  enough  be  received  to  deny  the  limc  of  the  delivery,  which 
is  only  matter  of  faS;  but  the  cognizance  before  the  judge  is 
matter  of  record,  and  by  this  the  debt  is  created ;  but  obligati- 
ons, and  indentures,  and  deeds  of  feoffment  take  their  force  bf 
the  delivery,  and  fo  is  a  pcrkSt  adt  before  the  cognizance  is 
taken,  and  before  any  inrolment.  Sav.  91,  92.  pi.  169.  Pafcb. 
28  Eliz.  in  Cafe  of  Holland  v.  Downe. 

23.  Privies  in  bloody  as  the  heir  ;  privies  in  ejiate^  as  UtitfeoF- 
fii^  leffee  &c.  Privies  in  law^  as  the  lords  by  efcheat^  tenant  by 
the  curtefy  in  dozver^  the  incumbent  of  a  benefice,  and  others  that 
come  under  by  a6i  in  law^  or  in  the  poft^  (ball  be  bound  and  take 
advantage  by  eftopples.     Co.  Litt.  352.  a. 

(K,  2)    B7  Certificate  of  Bifliop  &c.    Who. 

Strangers  and  others. 

r.  /CERTIFICATE  of  the  bifliop  that  J.  S.  who  wesnU 
^^  laivedy  was  in  his  prifon  at  the  time  of  tht  outlawry^  is 
eftoppel  to  all  to. fay  that  he  was  at  large  at  the  time.    Br.  Es- 
toppel, pi.  21 1,  cites  15  E.  3* 

2.  In  aflife  by  A.  againftj.  who  intitlcd  himfelf  as  heir  to  his 
father  bydefcent,  and  gave  colour ;  xht  plaintiff  /aid  that  J»  is  A 
hajiard.  J,  pleaded  ejioppel^  becaufe  at  another  time  in  formiit 
between  him  and  H,  he  was  certified  mulier  ;  judgment  &c.  And 
by  the  opinion  of  the  Court  he  fliall  not  have  the  plea,  where- 
fore he  pleaded  that  he  is  mulier,  and  not  baftard,  and  it  was 
tried  by  the  aflize;  quod  nota.  Br.  Efloppel,  pi.  131.  cites  29 
Aff.  64. 

3.  If  the  bijhop  certifies  hajlardy^  it  is  eftoppet  to  all  to  allege 
that  he  is  heir.     Br.  Elloppel,  pi.  179.  cites  j  i  H.  4.  84. 

4.  Contra  of  ccrtificzte  of  mulier y  for  he  may  be  mulier  by  the 
law  of  the  church,  and  baftard  by  our  law^  and  therefore  it  is  do 
cftoppel  to  a  ftranger  to  this  record.     J  bid. 

5.  In  aflize,  the  tenant  pleaded  ba^ardy  in  the  plaintifffj  and  if 
ejioppedhim^  by  reafon  that  he  was  at  another  time  certified  muUer  kf 
the  bijhop^  in  a  replevin  between  a  Jlranger  and  the  bailiff  efi  the 
plaintiffs  who  acknowledged  the  taking  in  right  of  the  plaintfff^  it 
which  the  bailiff^ had  aid  of  the  now  plaintifffy  and  there  was  certi- 
fied mulier  ;  judgment  &c.  and  a  good  eltoppel  as  was  adjudge! 
there  ;  quod  nota.     Br.  Eftoppel,  pi.  78.  cites  7  H.  b.  37. 

6^  Where  bofiardy  in  an  aSlion  is  certified  by  the  biihop,  tfx^ 
after  the  plaintiff  is  nonfuited^  the  certificate  fhall  not  be  ettoppd 
no  more  than  after  difcontinuance,  and  the  reafon  feems  to  b^ 
inafmuch  as  there  judgment  cannot  he  given  upon  the  urtifiieta* 
Br.  Lfloppcl,  pU  i6i.  cites  3  £#  4. 1  x.  per  Moile  J* 


(K.  3)  B7  Appearance,  Imparlance,  Defence  &c. 

I.  TN  dower,  the  tenant  alleged  detainer  of  charters  by  the  de- 
mandant, concerning  his  land  defcended  by  his  father,  and 
in  cafe  he  will  deliver  them  he  is^  and  always  was^  ready  to  render 
dower  if  &c.  Per  Candiflie,  to  this  you  fliall  not  be  received  to 
lay  that  you  was  at  all  times  ready,  for  you  was  ejfoigned  in  this 
pka;  per  Martin  J.  this  is  no  eftoppel,  for  the  effoign  may  he  caft 
hjafiranger^  which  (hall  not  hurt  the  party,  quod  Cur.  conceffit. 
Br.  Eftoppel,  pi.  106.  cites  14  H.  6.  3.  4. 

2.  Trefpafs  againjl  J.  fV,  of  F.  who  made  defence^  and  imparled 
till  another  term  by  thejame  name-,  and  after  came  2ind  faid  that  he 
Was  ofB.  the  day  of  the  writ,  and  not  of  P.  Judgment  of  the 
writ ;  and  was  eftopped  by  the  defence  and  imparlance  per  tot. 
Cur.    Br.  Eftoppel,  pi.  79.  cites  19  H.  6.  i. 

3.  And  if  a  man  makes  an  attorney  by  fuch  a  name^  he  Jhall  ndt 
cme  in  perfon  after  and  fay  that  he  was  of  another  villj  for  he  (hall 
not  plead  it  but  in  proper  perfon  before  attorney  made,  and  before 
defence  and  imparlance,  and  no  diverfity  between  the  day  of  the 
date  and  the  imparlance.     Ibid. 

4«  Jnd  ifsL  manfo  mifn^imed  purchafesfuperfedcas  by  fuch  name^ 
he  (hall  be  concluded  to  plead  mifnofmer  contrary  to  it.  Ibid. 

5.  So  where  a  man  is  impleaded  by  name  of  f.  JV".  where  his 
name  is  IV,  N.  Ibid. 

^6.  But  in  fuch  cafes,  in  his  defence,  imparlance  and  fuperfe- 
dcas,  it  Jhall  be  fo,  you  have  here  IV,  N,  who  is  named  f,  N.  wh9 
defends  &c.  aod  fo  upon  the  fuperfedeas,  and  then  he  JhaUfave  the 
exception  after 'y  quod  noca  per  tot.  Cur.  by  award.     Ibid. 

7.  He  who  renders  himfelf  at  the  exigent^  or  gratis  at  the  ca- 
pias, or  pone,  may  plead  mifnofmer,  and  this  matter  of  appear- 
ance fliall  not  eftop  him.     Br.  £ftoppel,  pi.  83.  cites   19  H. 

^•43- 

8.  In  dower,  the  tenant  faid  that  he  ts^  and  at  all  times  has  been  ^ 

ready  io  render  dower  &c.  there  it  is  no  eftoppel  to  fay  that  the 
tenant  has  been  eflbigned,  for  it  may  be  caft  by  a  ftranger  j  per 
Huffcy.    Br.  Eftoppel,  pi.  154.  cites  7  H.  7.  6.  7.  16. 


(L.)    Who  fhall  take  Advantage  of  an  Eftoppel. 

Who  claims  under  it, 

[l.     A  Feme  who  claims  dower  fliall  have  advantage  to  an  eftop-  Br.  Eftop. 
•^  pel  bs  deed  between  her  baron  and  the  tenant,     3  H.  4.  6.  P«^  P'-  ^'• 
Dubitatur.]  .  Fiuh. 

Eftoppel, pi.  93.  cites  S.  C, Co.  Lilt.  252.  a.  S.  P.  at  the  bottom. 

K  k  3        ^  [2.  If 
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Br.  Eftop-         [2.  If  a  man  leafefor  life  hy  Menture^  and2ktT  Uviis  ^fine^ 

VlliS.c'sc  '*^  riverfion^  the  ccnufee  (hall  ftop  the  Icffcc  in  a  quU  jura 

s.  p.  per  ciamat^  to  fay  that  cenufor  had  not  any  thing  in  thi  kmdm    jHt 

Rede.  4. 6.] 

[  447    ]  [3-  ^i  ^  ^^Ti  recovers  a  rent^charge  without  title^  in  an  e^e^ 

t — ^'^— >  againji  the  tenant  of  the  land^  and  after  the  tenant  aliens  Ac 

♦  Foil  869.  land^  the  alienee  {hall  be  eftopped  by  this  •  recovery  as  well  as 

'^""■'■^'      '  the  alienor,  becaufe  he  comes  under  the  charge »  30  E.  3.  21.  b.] 

Bn  Eftop^^  j-^    If  y.S.  be  ejiopped  to  claim  any  eftate  in  certein  land,  mi 

and  109.^  '  7-  ^'  *^^  gained  the  eflate  by  ejloppelf  and  J.  D.  enters  upsn  the 

cites  S.  C.  hnd  and  a  Jiranger  comes  in  aid  of  h'lmj  iftrejpafs  be  brought  agoing 

EftT^cr^i  *^^^fl^^^Z'^  ^^  ^^y  well  juftify  and  take  advantage  of  the  cftop- 

j2.  citei*^  pel}  for  he  claims  in  right  of  him  who  is  privy,     Contnu  14  H, 

^:S*  6*  23.  ^.  Curia.] 

(L.  2)    Stranger^ 

^ci  ^^\^  r5-  A  ftranger  to  a  record  ftall  not  have  advantage  of  the  «• 
cjiciS.  c/  ^ord  to  eftopp  the  party.     46  E.  3.  18.J 

-— Eftoppels  ought  to  be  reciprocal,  and  to  bind  both  parties  and  diat  is  tlie  reaioB  that  ftpt 

larly  a'ftranger  fhall  neither  take  advantage  of^  nor  be  bound  by  th^  eftoppel.  Co-  \M^  351-  K 
•— Le.  158.  cites  18  H.  6.  22.  S.  P, 

^"^f^'f  h-        ^'  ^^*"  infant  makes  a  deed,  he  fliall  not  beeftoppcd  to  avoid 

•grand  li-"  '^  bccaufe  he  being  in  ward  to  the  King  before  the  making  ifl 

very  is  no  Chancery  proved  himfelf  of  full  age,  and  fued  livery,  (becaufe 

eftoppel,  biii  the  .other  is  a  ftranger  to  this,  as  it  feems.)  46  E.  3.  33.] 

plead  infancy  at  the  time  of  making  the  deed  and  yet  it  was  the  deed  of  the  defendant  himfelf  s 

nota.     Per  Brooke.     Br.   Elloppel,  pi.  46.    cites  46  E.  3.  34. Fitzh.   £lh>ppeL  pL  206. 

cites  S.  C. 

Br.  Dette,  ^y.  Jn  ^if  again/}  one  as  adminiflrator^  he  cannot  plead  ilat 
P  .^.  cites  plaintiff  hod  other  writ  againf}  y,  S.  as  executor^  becaufe  be  is  4 
Fitzh.  Ef-     ftranger  to  it.     3  H.  6.  14. J 

toppcl,  pi. 
14.  cites  S.  C, 

Trih.  Ef-  j-g.  So  In  ^rit  ofefcheat  upon  the  death  of  J.  S.  without  heir  it- 

ri.^cites^  '     fe"^^"^  cannot yiry  that  in  other  a^ion  by  a  Jirangtr  againft  this 

S.  C.  9c       plaintiff,  the  plaintiff  had  vouchee  as  heir  to  the  faid  J.     For  he 

S- 1*-  *>y       is  a  ftranger  to  this  record.     3  H.  6.  14.] 

**'*"*  [9.   In  real  a^ion^  if  the  tenant  vouches  J.  5.  to  warranty^  aud 

after  f*  S,  brings  reala^ion  agairtflthe  tenant  for  the  f ami  ImI^  he 

AilII  eftop  the  tenant  to  plead  non  tenure  pending  thefummtns  U 

warrantiam  againft  him,  for  he  is  not  a  ftranger  to  the  firft 

record.     Dubitatur.  17  E.  3.  43.  b.] 

^l\^^Tx       [  *  ^-  ^"  '''^*^  of  ward  for  A,  the  daughter^  and  heir  of  J.  5.  if 

cites  S  C. '  defendant  claims  to  he  brother  and  heir  to  y.  S.  without  that  A.  Is 

and  fays  that  the  daughter  of  J.  S.  upon  which  they  are  at  iiTue,  and  this  is 

Sat  non^*    fi^^*^  ogainfl  the  defendant^  and  upon  this  judgment  given ;  if  the 

lh»U  ukc     brother  after  brings  affife  againft  A%  the  dai'ghtcrfor  die  land,  (he 

flail 


Aall  eftop  him  to  claim  as  heir  to  J.  S .  though  the  firft  writ  was  but  adrantase 
for  the  body,  and  though  (he  is  not  party,  nor  privy  to  the  record  j  y^jf^^'u 
for  the  plaintiff  is  enough  and  privy  to  have  attaint  or  error,  and  a\ecorti 
the  fame  matter  is  to  be  put  in  ilTue  which  was  before,  and  fo  tryed  by 
may  be  contrary  virdiSsy  which  the  law  abhors.     Contra  30  Aff,  J^^j^^  b«"" 

46.  51.  adjudg'd.      Curia.]  ,  party  or 

privy,. Br.  Mortdanceftor,  pi.  56.  cites  30  Aff.  46. 

[11.  In  writ  of  dower  againfl  a  guardian^  if  the  ijfue  he  whether  Br.  Eftop- 
Jhe  was  the  feme  of  the  father  of  the  AWr,  and  it  \s  found  by  ver-  P«l»pJ-  »3^* 
dift,  that  Jhe  was  noty  the  heir  fhall  eftop  her  by  this  vcrdift  to  [  448*  3 
chim  her  dower,  though  he  is  not  wholly  privy  to  it,  but  he  is  cites  s.  c. 
in  a  manner  party  becaufe  he  (hould  be  bound  by  it,  if  this  had  ^^|  obferve 
been  found  againft  the  guardian.     30  AfT.  51,]  the  particu- 

lar point  of  iower  there* 

[12.  If  an  aSiion  be  hrow^X.  againjl  y»  S.  knight  and  baronet  Roll.  Rep, 
vjbere  he  is  not  any  baronet,  but  only  a  knight^  and  the  defendant  J^^  ^ai.*' 

appears  and  pleads,  and  after  judgment  is  given  againft  him  \  if  he  judged. 

be  taken  in  execution  upon  this  judgment  by  the  (heriff,  upon  a  Cro.  J.482, 
wr/V  of  execution  directed  to  him  to  take  J.  S.  knight  and  baronetj  fgfcie  V^^*^" 
he  (hall  be  eftopped  by  this  judgment  to  maintain  an  a£^ion  Markham 
againft  the  ftieriff.     My  Reports,  14  Ja.   B.  R.  Rcfolved  per  s.  C.  and 
Cur.  between  Markham  and  Sir  Francis  Fortefcue.']  iffifmc^b 

feven  julti- 

«W 2  Roll.  Rep.  88.  Pafch.  17.  Jac.  B.  R.  Fortcfoue's  Cafe  refolred  that  the  flicrjff  might 

(afely  execute  the  writ,  the  defendant  having  appeared  and  pleaded  to  the  fame  nanie»  and  theretore  has 
]»ft  the  advanuge  of  the  mirnoffner  j  but  by  Oodcridge  and  Haughton  if  the  judgment  had  been  by 
default  it  would  be  otherwife. 

[13.  If  A,  brings  aBion  in  bank  againft  Julian  Goddard  a  Cro.  f. 
feine  Jole^  where  the  parties  are  at  iffuc,  and  a  venire  facias  is  ^*J,'  P|'  '* 
awarded^  and  before  the  return  of  it  the  feme  takes  to  baron  one  White," 
DoiUy^  and  after  upon  fpecial  verdidl  found  in  the  faid  fuityW^-  S.  c.  ia 
ment  was  given  in  h^mk pro  pradiSfa  Juliana  againft  the  faid  A.  foivl^i'Jat 
upon  which  judgment  A.  brought  writ  of  error  in  Banco  Regis,  the  aaion 
and  a  fcire  facias  is  awarded  againjl  Julian  Goddard  as  a  feme  ^aa  not 
fole,  and  Jhe  appears  by  attorney  as  afe?nefole^  by  the  aflent  of  the  ^'"^*'"" 
haron,  and  after  the  judgfnent  ♦  is  reverfedy  and  the  judgment  was  ^ 


wired  quod  pr^di^us  yf.  recuperet  Sec.  verfus  pra:didtam  Julia  nam  ♦  Fol.  870. 

^c,  and  cofts  and  damages  taxed  &c.  upon  which  judgment  the   '^ ^— -^ 

faid  A.fues  a  capias  ad  jat'tsfaciendum  againft  Julian  Goddard  "by  ij^?'^'  *®' 
force  of  which  writ  of  the  Jheriff  took  the  faid  Julian^  who -is  wmw/ 
called  Doiley,  being  the  wife  of  Doiley,  yet  it  is  lawful ;  for  the  B.  R.  the 
feme  fo  long  as  the  judgment  is  of  etTt.'(i,  is  eltopped  to  fay  that  ^'F"^\ 
her  name  is  other  than  Julian  Goddard,  and  the y^^r/^ being  t:ic  ihc  aftion* 
mimfter  to  execute  the  judgment  may  take  advantage  of  this  did  not  He 

cftoppel.]  ni'c'.'ff  — 

[B.  R.  in  the  faid  cafe  per  Cur.  againft  th^  judgment  in  the      +  une 
exchequer.     Contra.   H.    7.    Ja.    in   the   exchequer    between  48-iiiCam. 
f  Doiley  and  Jolliflc  held.  But  adjudged  P.  9  Ja.  there.]  advi^'  ^' 

•'Uid,  52, 53,  S.  C.  and  at  the  cndof  thccafc  is  a  note,  viz.  ThatDoilie  [ihc  hufbandwho  had  brought 

H  k  4  «a  .  II 
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-a^'ion  alone  without  his  \vife*5  joIning3  perceiving  the  lawagainft  him  for  ^is  lift  point  or  matltr<r 
bccaufe  his  wife  did  not  join,  commenced  his  adlion  de  novo  in  this  Court,  and  this  wes  in  trefpafi 
for  the  beating  and  impri Toning  his  wife,  and  in  this  cafe  the  hun>and  and  wife  joined,  i  "d  decUrtd 
to  the  dam3ge  of  th"  huflj..od  and  wife,  and  the  like  plea  %%-as  pleaded  in  bar,  as  was  in  the  odier 
H^ion,  and  the  record  thereof  was  read  in  Court  Pafcb.  9  Jac.  and  then  adjoumcd»  and  after  it  wu 
fdjudged  for  the  plaintiff. 

Sec  tit*  Crror  (K)  pi.  18.  and  the  notes  there. 

• 

14.  In  affife,  the  tenant  pleaded  a  deed  of  feoffment  of  the  grand- 

father  of  the  plaintiff  with  warranty   as  aj/ignce^  and   fhewed 

'  both  deeds,  and  the  plaintiff faid  that  his  grandfather  was  fifed  in 

fee  and  of  righty  and  died  Jeifed^  and  he  entred^as  coufin  and  htir^ 

and  the  defendant  Jhcwed  a  deed  by  which  ihe  grandfather  took  efati 

for  term  of  life  of  the  feoffor  y  to  toll  the  plaiydtff  of  the  averment  that 

he  diedfeifedoffee ;  &  non  allocatur  ;  for  the  tenant  is  a  ftningcr 

to  the  deed,  and  therefore  cannot  plead  it ;  but  it  was  faid,  that 

fuch  plea  was  awarded  good,  for  the  nfligncc  of  the  plea  in  roort- 

dancefior  before  Wiiby.     Br.  Eftoppel,  pi.  117.  citesp  Aff.  ir. 

t   449   3        '5'  l^^^c^p^  ^^^^^^^^^tagainjl  A.  cf  three  acres  of  land.   A. 

faid  that  B.  is  tenant  of  one  acre  \  the  demandant  pleaded  clloppel, 

for  that  B.  brought  pracipe  quod  rtdiizt  of  the  fame  landagainfi  A. 

to  which  he  anfwcred  as  tenant  of  the  whole  ;  judgment  &c.  &  noa 

allocatur  ;  for  he  was  a  ftranger  to  the  record.     Br.  Eftoppel, 

pi.  220.  cites  14  E.  3.  and  Fitzh.  Eftoppel,  pi.  172. 

1 6.  The  King  cjlopped  another  to  fay  that  AL  never  had  anj 
thing  in  the  landj  by  reafon  that  M.  heLi  cfthe  King^  and  levied  a 
fne  thereof  {ur  conufance  de  droit  come  ceo  &c.  tj  a  Jlr anger ^  and 
the  King  has  the  advantage  to  plead  the  fine  for  eiloppel,  to  which 
he  was  a  Itrangcr,  by  the  opinion  there.  Br.  Eftoppel,  pi.  209. 
cites  20  E.  3.  and  Fitzh.  Eftoppel,  187. 


tr  aver  id  that  U\  did  not  die  feifed^  and  to  this  i\\t  defenaunt  pieadid 

in  manner  of  eftoppel,  that  the  ^een  before  certain  ccmmfjisners 

of  oyer  and  terminer  fued  in  nature  of  a  writ  of  ward  agairfl  the 

plaintiff  Ir^nfmuch  as  the  feoffment  made  ly  TF.  to  the  pLint^ncs 

forged  to  tell  him  cfthe  ward  cfthe  faid  W.  and  there  ;";  VJiU/eufid 

for  the  ^een^  and  fo  of  the  feoffment  of  W.  you  cannot  have  zd^ 

vantage  j  for  it  was  found  againft  yourfelf,  and  yet  the  opinion 

of  Thorp  Ch.  J.  and  of  all  the  others,  was.  That  the  p'sintifF 

fljall  have  the  affize ;  for  he  who  pleaded  the  record  was  ajlran^er^ 

and  alfo  the  commiflion  fpcaks  oF  trefpafs,  confpiracies  and  &1- 

fities  touching  the  Queen,  and  not  of  ward,  and  this  recTicT)  is 

cf  damages^  and  of  no  franktenanoit^  and  the  opinion  of  the  Court 

was,  that  the  affize  lies  and  fliall  be  awarded  ;  quod  nota.    Br. 

Eftoppel,  pi.  133.  cites  29  Aff.  26. 

J  8.  Afiize  by  baron  ^nd  feme,  the  tenant  faid^  that  the  father  sf 

und  his  firjl  feiue  in  jpedal  "(ally  and  the  Jon  dejirjant  is  ij  /<:;««■ 


€liOpp^  449 

fmu^  the  defendant fatd^  that  the  father  by  the  deed  which  he  (hew- 
ed leafed  the  ward  ofthefaid  land  for  term  ofyearsy  and  demanded 
judgment  if  flie  fliall  be  received  to  fay  that  fhe  is  heir  &c.  and 
becaufe  he  did  not  fuppofe  the  leafe  to  be  made  after  the  covet  ture^ 
and  alfo  the  plaintiiF  is  a  Granger  to  the  deed,  therefore  the  ajQife 
was  awarded.  Brook  fays,  it  feems  to  him  that  the  eftoppel  (if 
he  {hall  be  eftopped)  Jhall  defend  upon  the  heir  at  common  law, 
which  is'  he  who  pleaded  it,  and  therefore  no  plea,  and  alfo  that 
it  feem'd  to  him  to  be  a  departure  from  his  bar\  quaere  thereof, 
for  the  eftoppel  is  to  efiop  the  other  party  to  fay  that  which  he  pleaded 
At/?,  and  therefore*  peradventure  no  eftoppel.  Br.  Eftoppel,  pi. 
136.  cites  30  Aff,  29. 

19.  Affife  by  a  feme^  the  tenant  faid  that  Jhe  at  another  tim£ 
brought  cut  in  vita  againfl  A.  of  the  fame  land,  and  appeared  to  ily 
judgment  if  ftie  (hall  be  received  to  a  writ  of  a  more  bafe  nature, 
which  eflate  of  A.  the  tenant  has^  and  a  good  plea  though  he  be  a 
ftranger  to  the  record^  becaufe  thereby  the  land  was  discharged  of 
adion  of  afHfe,  and  fo  it  goes  with  the  landj  by  which  the  plaintiff* 
made  title,  quod  nota.     Br.  Eftoppel,  pi.  141.  cites  33  AflT.  5. 

20.  Affife  by  two  againfl  two  who  ivas  outlawed  upon  capias  pr§ 
fine^  and  exigent  upon  it  where  the  diffeifm  was  found  with  force^ 
and  one  defendant  brought  error^  becaufe  diffe'ifin  with  force  was  par- 
doned by  parliamentj  and  it  ivas  not  inquired  whether  the  diffeifm 
was  after  the  pardon  or  not^  therefore  error,  and  the  party  plaintiff' 
warned^  and  nihil  dicity  and  therefore  the  outlawry  was  rev  erf ed ; 
and  after  the  other  defendant  brought  other  writ  of  error^  upon  the 
fame  err  or ^  and  the  outlawry  reverfed  without  warning  the  plaintiffs 

for  he  is  efiopped  by  the  nihil  dicit  againfl  thefirj}^  becaufe  it  is  of  one  f   450  ]| 
and  the  fame  diileifin,  and  alfo  the  outlawry  is  only  the  fuit  of  the 
King  ;  quod  nota.     Br.  E(ioppel,  pi.  57.  cites  7  H.  4.  40. 

7.1.  A  ftranger  may  have  id  vantage  of  a  confefflon^  for  it  cannot 
be  reverfed\  but  record  upon  verdid  may  be  reverfed  hy  criov  or 
attaint }  note  the  diverfity.     Br.  Eftoppel,  pi.  64.  cites  1 1  H. 

22.  In  debt  againfl  f.  as  adminifrator  it  is  no  plea  that  at 
another  time  the  plaintiff  brought  a^ion  againfl  one  W,  as  executor 
to  the  fune  perfon^  judgment  i^  he  ihall  fay  now  that  he  died  in- 
to ftiite,  &  non  allocatur ;  for  he  was  a  ftranger  to  this  record^  and 
alfo  it  is  not  but  fuppofal^  and  therefore  he  was  awarded  to  anfvver, 
and  it  was  faid  for  law  that  fuppofal  is  no  eftoppel.  Br.  Eftop- 
pel, pi.  I.  cites  3  H.  6.  14. 

23.  IVafle  againft  J.  fuppofmg  that  he  did  wafte  in  tenements  S.  P.  hf 
which  he  held  in  dower  of  his  inheritance^  and   the  defendant  faid,  which  flie 
that  Pf^,  father  of  the  plaintiffwhofe  heir  he  is^  was  feijed  infee^  and  tlvve   thmt 
enfeoffed  A,  B»with  ivarranty^  judgment  if  againft  the  deed  which  A.  BJea/td 
counts  of  his  warranty,  he  (hall  be  received  to  fay,  that  (he  held  J?^'?/*'' 
in  dower  of  his  heritage,  &  non  allocatur ;  for  the  tenant  did  ^i**i/^ 
not  make  privity  to  himfelf  to  plead  the  warranty.     Br.  Eftop-  mgainft  tbt 

pel,  pi.  Q.  cites  20  H.  6.   19.  -warr^nly 

^     '  ^      ^  ^  &c.  and  the 

beil  opinion  was>  that  it  Is  no  eftoppel  \  for  it  maj  ftand' with  the  wvrantj,  and  that  the  father 

cajD« 


450  €fitippel 

csme  to  it  after»  and  died  reifed  &c.  Ky  which  gratis  they  took  fine  upon  the  plea  aWe,  abfipe  Imc 
that  (he  held  in  dower  of  his  heritage,  and  the  others  e  contra ;  for  odienvife  he  cannot  anfucr 
the  point  of  the  writ,  nota.     Br.  Wafte,  pi.  ij.  cites  S.  C. 

24.  Pracipe  quod  reddat  of  rent  ofdtjfeijin  done  to  his  father^ 
the  tenant  demanded  judgment  of  the  writ,  for  the  demandant  bint' 
felf  was  fetfed  of  the  rent  infee^fo  he  ought  to  have  action  of  his  9wn 
fojfejjton^  to  which  the  demandant  faid  that  be  was  not  fetfed^  Prift, 
to  which'  the  tenant  faid^  that  to  this  the  demandant  (hall  not  be 
received  ;  for  at  another  time  J,  H.  brought  writ  oftrefpafs  in 
B.  R.  againjl  the  demandant  of  his  clofe  broken  vi  W  armisy  and  his 
goods  carried  away,  to  which  the  demandant Jaidy  that  his  father 
was  feifed  of  a  rent^c barge  out  of  the  premiJ/eSy  and  that  he  and 
his  ancejiors  time  out  of  mind  were  feifed  of  the  fame  renty  and  that  bis 
father  diedfeifedy  and  after  he  hin^eifwasfeifedy  and  for  fo  much  rent 

arrear  he  entred  and  aifirained  the  fame  goods  for  the  fame  renty  and 
Mlleged  further  how  they  pleaded  to  iffuey  which  plea  is  yet  pen£ngy 
and  demanded  judgment  if  he  (hall  be  received  to  fay  that  he  was 
never  feifed  &c.  upon  which  the  demandant  demurred^  and  upon 
long  argument  it  was  awarded  no  eftoppcl,  becaufe  the  tenant 
who  pleiided  it  was  a ff  ranger  to  the  record  which  he  pleaded,  and  did 
not  make  himfe/f  privy  to  the  landy  nor  rent  by  jue  efiate  nor  otherwifty 
and  alfo  the  plea  is  yet  pending,  fo  that  there  is  no  perfe(9  record 
ended  by  judgment  nor  other  wife,  and  Prifot  held  ftrongly  that 
none  (hall  plead  a  record  for  eftoppel,  unlefs  that  he  himielfmay 
be  eftopped  by  it,  and  after  it  was  adjudged  no  eftoppel.  Br, 
Eftoppel,  pi.  15.  cites  33  H.  6.  7.  19.  50. 

25.  And  if  [bring  an  adlion  by  name  of  R,  P,  where  my  nanu  is 
y.  P.  I  (hall  be  cttopp'd  againft  him  to  fay  that  my  name  is 
other ;  but  e  contra  againft  a  ftrangcr,  quod  nota.  Per  Prifot, 
(and  in  a  manner  agreed  by  all).     Ibid. 

26.  If  I  bring  a  writ  ofwardy  and  count  that  the  heir  held  of  mi 
by  certain  fervicesy  and  recover  &c..the  heir  in  avowry  upon  him 

for  greater  fervices  Jhall  efiopp  me^  and  yet  he  is  a  ftranger  to  the 
record.  Agreed  per  Prifot  and  others,  quaere.  But  per  Prifol 
the  heir  and  all  others  who  come  to  the  land  jhall  have  advan^ 
r  .  r  I  ]  tage  of  this  record,  quaere  inde,  and  every  one  (hall  have  advantage 
of  outlawry  in  aflion  perfonal  to  perfons  outlawed  of  felony  in 
bar,  but  thofe  are  not  eftoppel.     Ibid. 

27^  In  trefpafs  the  defendant  faid  that  it  is  his  franktenementy 
the  plaintiff  Jaid  S  recovered  it  by  formedon  againft  the  defendant^ 
and  had  execution  before  the  trefpafsy  arid  leafed  to  him  at  will^  judg- 
ment if  the  defendant  (hall  fay  that  it  is  his  franktenemcnt,  and 
a  good  eftoppel  prima  facie,  per  Cur.  Moyle  afked,  if  a  tenant  at 
will  may  plead  this  eftoppel  here  ?  To  which  none  anfwcrcd  \ 
and  therefore  it  feems  that  he  well  may,  and  is  a  good  eftoppel  as 
well  againft  the  mafter,  againft  whom  it  was  recovered,  « 
againft  the  fervant  who  juftified  by  the  fame  mafter,  and  the  te- 
nant at  will  now  plaintift^  confefled  the  reverfion  in  S.  who  rf* 
covered,  and  therefore  well.    Br.  Eftoppel,  pi.  158.  cites  2  £• 

4.  2It 

28.  Dtk 


t%.  Ditt  agatn/i  two  by  fever al  pracipes  naming  fhem  efD. 
and  they  were  outlawed^  and  one  was  taken  and  pleaded  thai  n9 
Juch  villj  and  had  fcire  facias  a^ainft  the  plaintiff'^  who  /aid  that 
there  isfuch  vill^  znd  found  againfi  the  plaintiffs  and  he  went  quit^ 
and  after  the  other  defendant  was  taken  and  pleaded  the  fame  plea^ 
a^  had  fcire  facias  againft  the  plaintiff  who  made  default^  by 
which  the  defendant  would  have  had  advantage  of  the  fisft  re- 
cord i  per  Prifot  the  Kingjball  not  he  concluded  by  thefirjl  verdi^f^ 
forttic  King  was  not  party  to  it,  neither  (hall  this  defendant  have 
advantage  of  it,  for  he  is  a  ftranger ;  and  Laicon  agreed,  for  by 
them  the  plaintiff  may  reverfe  thefirfi  record  by  attaint^  and  there- 
fore there  is  no  reafon  that  the  other  defendant  who  was  not 
party  ihall  have  advantage  of  this  record,  Sr«  EftoppeU  pU 
223.  cites  33  H.  6.  51,  52. 

29.  Refcous  againft  R.  for  that  he  heldahoufe  and  10  acres  of 
land  by  10  df  and  that  the  plaintiff  diflrained^  and  the  defendant 
jnade  refcous  \  Brian  faid,  that  at  another  time  the  plaintiff  brought 
(tfftfe  againji  A,  of  the  10  d.  who  pleaded  hors  defonfee,  the  plaintiff 
made  title  that  he  held  the  houfe^  the  10  acreSy  and  a  mill  of  him  by 
the  10  d.  andfo  within  his  fee ^  and  after  the  plaintiff  was  nonfuited^ 
and  then  A.  leafed  to  him  for  term  of  lo  years ;  judgment  if  he  ihall 
l>e  received  to  fay  that  the  10  d.  is  ifluing  out  of  the  houfe  and 
10  acres  only ;  per  Pigot,  this  is  no  eftoppel  by  reafon  of  the 
nonfuit,  and,  it  was  moved  that  the  defendant  fliould  not  plead 
it,  for  he  was  not  privy  to  the  fir  ft  record,  and  by  feveral  juftices 
it  is  no  eftoppel,  becaufe  the  tnatter  is  not  material^  for  in  affize  ho 
need  not  (hew  tenure,  but  might  have  faid  that  deins  fon  fee, 
Prift,  for  he  concluded,  and  fo  deins  fon  fee,  and  fo  no  anfwer 
might  have  been  given  to  the  firft  matter,  and  then  there  is  no 
reafon  that  it  fhould  be  eftoppel,  by  feveral  juftices ;  per  Movie 
this  termor  is  privy  enough  ;  per  Chocke  the  quantity  of  the  fer^ 
vices  is  not  material  in  refcous^  for  if  he  holds  of  him  by  any  fer-* 
vices,  he  cannot  make  refcous,  therefore  he  ought  to  anfwer  only 
to  the  refcous,  which  Needham  and  Danby  agreed.  Br.  Eftop- 
pel, pi.  162.  cites  5  £.  4.  7,  8.  and  7  £.  4.  19, 20. 

30.  If  there  be  lord,  mefne  andtenanty  and  the  tenant  brings  re-' 
pleviny  and  the  lord  avows  upon  the  mefne  who  joins  in  aid  to  the 
tenant  gratis^  and  they  are  at  iffue  upon  theferviceSy  and  it  is  found 
for  the  plaintiff',  if  sdter,  in  another  replevin,  the  lord  avows  for 

more  fervicesy  the  tenant  fhall  plead  the  firft  record  for  eftoppel, 
and  yet  he  is  2ifiranger  to  the  (ruowry,  unlefs  for  the  privity  which 
was  between  them  by  the  firft  record  and  joinder.     Ibid.  Per  ■ 
Moyle. 

31.  Ajfignee  (hall  take  advantage  of  the  efloppel  againfi  a  leffee 
by  indenture.  Per  Ld.  Ch.  J.  Raymond  Mich.  2  Geo«  2.  2  Ld. 
kaym.  Rep.  I»S5i.  cites  Co.  Litt.  352.  and  4  Rep.  33.  And^ri- 
viei  in  eftate,  as  the  feoffee,  leffee  &c.  Ihall  take  advantage  of  eftop- 
pels,  ibid,  per  eundem  in  delivering  the  opinion  of  the  Court 
citps  I  Salk,  276.  Trcvlvran  v.  Lawrence* 

(L.  2)  Advan* 
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(L.  a)     Advantage. 
How  to  be  taken  of  it. 

I.  TN  formedon  if  the  tenant  pleaded  warranty  with  a/JifSj  and  it 
-*■  is  found  for  the  demandant  that  he  has  not  affets^  tkcre  the 
ieedf^all  not  be  taken  to  b^  confejfed^  becaufe  the  iuuc  pafled  for 
the  dcir.andant ;  contra  if  it  be  further  found  againfl  him,  then  he 
cannot  deny  the  deed  after,  contra  now  per  Huffey  Ch.  J.  But 
others  were  againft  him,  and  that  by  the  iffue  of  the  a^ets  the 
deed  is  confeffed.  Brook  makes  a  quaere  if  he  may  not  take  the 
deed  by  protejiationy  and  join  ijjue  upon  the  cffets,  Br.  Elloppcl, 
*pl.  151.  cites  5  H.  7.  23. 

2.  Jrtd  per  Brian  J.  if  a  man  pleads  riens  paffa  by  the  deei^ 
he  (hall  not  fay  in  evidence  that  it  is  not  his  deed  ;  for  by  the 
plea  the  deed  is  cor*fefied  by  implication.     Quaere.     Br,  Lftop- 
pcl,  pi.  151.  cites  5  H.  7.  23. 
Bftofpels  2-    The  jurors  are  not,  upon  pain  of  attaint,  to  take  notice  of 

the  hucJeft  "^^^^^^^  of  cftcjppel  whlch  are  given  in  evidence  between  the  par- 
ol the  land,  ties,  for  they  arc  ftrangers  to  the  conclulion  between  tlic  parties, 
a»t)»euking  and  are  no  m  re  eftoppcd  thun  the  judgts  ire;  per  Wray  and 

ofaman»s      ^OUthcot.      Mo.  96.  pi.  2j8.  Hill.  I4  hllZ.   i  V:i.   i!   v.  V.^AA. 

own  landby  deed  indciiud,  and  the  like,  brina  fpccially  f.  und  by  the  jury,  r he  Cc^ri  ouehr  lojudfe 
according  to  thcfpccial  maticr ;  for  although  elloppcls  reguUrly  mull  ocplcjicc  \  c  .-I.tl-uii  by 
an  apt  conclulion,  and  the  jury  is  fworn  *d  vcritaiem  diccndam,  yetwi.cn  ti.ev  tsi  *t..  ^rc::. 'JCli 
they  purlue  well  their  oa^h,  and  the  Court  ought  to  adjudge  accurdiagto  law.     Co.  L:::.  2.  -.  a. 

%  ^xri^tiX  ^^  Though  the  party  is  ejiopped  to  take  avermerJ  L::^Jr/i  arj 

iMac*  *^  '  ^^^^^^  expn^fjdu  In  the  dt:ed^  yet  tiic  jurors  who  are  fworn  -d  ven- 

C.  B.  in  tatem  dicendam  fh?-il  not ;  for  an  eiloppel  is  to  coftclu  -e  to  fay 

Ca/c  of  ^j^g  truxh,  and  therefore  jurors  cannot  be  cftopped,  becaufe  they 

V.  B.-D-"'  ^^^  fworn  to  fay  it ;  but  if  the  ejhppel  or  admittance  is  within  the 
» IF,  all  the  fa?ne  record  in  vjhich  the  iffue  is  joined^  whereupon  the  jurors  ihall 

juities  give  their  verdicl,  there  tkey  cannot  find  any  thing  contra  to 

the  jury  *^  what  ihc  parties  have  affirmed  and  admitted  of  record,  t'vKuh 

(hall  not  be  the  truth  be  to  the  contrary  \  for  the  Court  may  give  judgment 

concluded  upon  a  tiiing  confLifcd  by  the  partie*:,  and  the  juror^.  are  not  to 

piladineof  ^^  charged  vvitli  any  fuch  thing,  but  only  with  things  wherein 

thcpArtie.,  the  pjrtv  vary  ;   per  Curiam.  2  Rep.  4.  b.  Hill.  26  £hz.  C  B« 

biomuchaa  in  Goaia:d's  Cafe. 

tuey  »re 

fworn  to  fpf  ik  the  tiiah. The  Court  took  this  diflfcrence,  that  where  the  plaintiff's  title  is  by 

elToppcl,  and  the  d.'tV'K'.int  plcaJs  ihe  general  iUuc,  the  jury  arc  bounu  by  the  ciloj^pcl ;  lor  bert  is 
at'.il;  in  tli?  p!r\iau»ythTt;,»a  gjod  *.;t!c  ji.  lavV,and  a  good  title,  if  rh.c  matter  had  been. I ilcloftd  and rel»e4 
on,  in  pleaJi  i)j ;  but  it  kwz  d  .L*iid..i.t  p'u-ads  thcfpccial  matter,  and  ilie  plaintiff  will  not  rely  on  theei- 
top}.cl  \shcn  he  may,b.it  tiVc  lUue  on  the  faCt,  thejury  fiwllnotbe  bound  by  i he  eftoppcl,  tor  then ihcy 
are  to  find  ti)-:  truth  cf  the  fid  v^hicli  is  araiult  iiim.  Thus  indcbt  for  rentoaanipdeutnre  of  Icafe,  if 
the  dclendnnt  p'cid*  n'l  debet,  hr  cannot  give  in  evKJenc:.  tint  t!ie  plaintiff  had  nothing  io  ih« 
tcncmc.its  bcj^-iTc,  it  he  had  p!r.»vlri  that  frcciaily,  the  pl.^int.lf  nnj»ht  have  replied  the  indcaturr, 
and  ciioup.d  him;  but  if  the  1e!cn^Jnt  plexus  i:il  ha'.nnf  &c.  and  the  plaintiff  will  not  rely  oa  the 
fiior  j.«c>,  bit  rpjjly  1..  31111  &c.  he  waivCothc  cUoj-pel,  ami  k-iv*s  itat*large,  ai.d  the  jury  (ha!id»J  ihc 
trirh  IV  iMith'.linJ;i.{^  his  iiUcuuic.  \  Sulk,  i;;.,  2;;.  Mich.  3  Ann.  B.  R.  in  Cafe  ailrcti*-^ 
V.   Ljnrcp'C. 

4  5,  Ejediocc 


5.  Eje&ione  firmx.  The  plaintiff  declared  upon  a  leafe  for  T^.io6.  p!. 
years.  The  jury  finds  that  the  leflbr  had  nothing  in  the  land  **7-  Suteoa 
when  he  made  the  leafc  to  the  plarntifF,  and  that  he  afterwards  [  453  ] 
eotred  on  the  plaintiff.  Anderfon  and  Periam  were  of  opinion,  ▼-Hoiiowmj* 
that  the  jury  had  found  for  the  plaintiff,  for  the  jury  are  bound  to  co^rtdi^Ad- 

f mi  matter  ofejioppel  as  well  as  other  matter,  and  that  they  are  ej 

bound  to  do  it  upon  penalty  of  attaint ;  but  WalAiflcy  and  <^w.  96. 
Windham  contra.     Cro.  E.  140.  pi.  2.  Trin.  31  Eliz.  B.  R.  CoSl^t'^'^ 


was 


Sutton's  Cafe.  divided.— 

Sav.  98,  pU 
179.  Sutton  V.  DIcon,  S.  C.  and  the  Coart  divided. S.  C.  cited  Arg.  Pollcxf.  6S. 

6.  An  eiloppel  muft  be  relied  upon^  but  if  iifue  be  taken,  it  can  ^  Saik.  177. 
Aen  give  no  advantage.  Hob.  207.  pi.  260.  Trin.  15  Jac.  in  ^}'^^^^ 
Cafe  of  Speake  v.  Richards.  B.  R.  cites 

7.  An  aflion  was  brought  in  the  name  of  C.  againft  L.  and  S.  c. 
verdift  and  judgment  for  the  plaintiff.  L.  brings  a  writ  of  error 
coram  vobis,  and  aligns  error  in  faft,  that  C.  diediefore  the  trial 

$f  that  ijjue^  viz.  tali  die  &c.  The  defendant  in  error  per  A.  B, 
attornat'  fuum  fays  that  he  was  alive^  &  ad  tunc  in  plena  vita 
exiflit,  &  hoc  petit  quod  inquiratur  per  patriam  ;  and  nsw  the 
plaintij^in  error  gives  in  evidence^  that  the  defendant^  being  afea^- 
man^  died fcveral years  ago  before  the  a^ion  brought.  Holt  Ch.  J« 
iaid,  You  arc  eftopped  to  give  in»  evidence  the  plaintifPs  death 
before  the  principal  afbion  brought,  for  then  by  your  plea  you 
admitted  him  to  be  alive.  Sir  Barth.  Show,  pro  quer',  We  are 
indeed  eftopped  to  plead  that  he  died  before  the  action  brought, 
but  fure  we  may  give  it  in  evidence  to  the  jury,  for  if  he  were 
dead  before  the  aftion,  he  muft  needs  be  dead  before  the  trial. 
Holt  Ch.  J.  contra.  You  are  eftopped  in  evidence.  The  defen- 
dant in  error  faying,  &  adhuc  in  plena  vita  exiftit  &  hoc  Sec. 
feems  to  have  let  the  plaintiff  loofe  from  the  eftoppcl,  \yhereas 
if  he  had  faid,  abfque  hoc  that  he  died  between  the  action  brought 
and  the  trial,  he  had  hampered  him.  So  the  evidence  was  ad- 
mitted and  left  to  the  jury.  Comb.  446.  at  Nifi  Prius,  before  . 
Holt  Ch.  J.  22  Junii  1697,  Larribert  v.  Cameret. 

8.  Tenant  in  tail  had  acknowlcged  a  judgment  or  recogni- 
zance, and  died.  Upon  a  fcij-e  facias  agai'fi  his  heir  and  ter- 
tenant,  \h^  Jheriff  returned' a  fcire  fcci^  and  there  wti,'^.  jv.d^7iie>2t  by 
default ;  and  in  ejeftment  it  was  ruled,  that  the  ijfue  in  tail  could 
not  give  in  evidence  that  the  conufor  was  only  tenant  in  tatl^  becaufe 
he  might  have  pleaded  it  to  the  fcire  facias.  A  cafe  cited  by 
Holt  Ch.  J.  Comb.  446.  in  the  Cafe  of  Lambert  v.  Cameret. 

9.  JVhere  the  ejioppel  appears  on  the  record  the  other  fide  may  *  Ld. 
iemury  as  in  debt  for  rent  upon  an  indenture^  if  the  def:nda\it  pleads  f f J™*s^  c. 
nihil  habuit  in  tenementis^  the  plaintiff  need- not  reply  that  eftoppcl,  ciud  by  Ldl 
but  may  demur,  becaufe  the  dccIaf*.tion  i«  on  the  indenture,  and  Ch.  ].  Ray- 
the  cftoppel  appears  on  the  record  ;  otherwife  if  he  had  declL.red  ^c°"vcr°i,g 

Suod  cum  dimififlet.     i  Salk.  277.  pi.  5.  Pafch.  4  Ann.  B.  R.  theopimoA 
lemp  v.  Goodal.  ^* «-«  . 

Court, 
Mich.  2  Geo.  1.  but  that  if  the  plaintifF  pleads  nil  habuit  in  tenemcntis,  and  the  plaintitf  icpli%3i 
iftbttit&c.  the  jurj  may  find  the  crutk  nocwithltaading  the  iadcuturc. 

(L.  3) 
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{L.  3)    What  Thing  is  £ftoppeL 

1.  'M'OTE,  that  where  a  writ  of  the  Chancery  recites  a  numi»  ti 

•^^  an  infant^  and  to  admit  him  by  guardian^  yet  the  other  patty 
may  aver  that  he  of/uU  age,  and  pray  that  he  be  viewed  upon  a  plea 
r  454  ]  pleaded,  for  the  writ  of  the  Chancery  fhall  not  be  eftoppel  to  any 
to  allege  the  truth.    Br.  Eftoppel,  pl«  226.  cites  12  Aff.  37. 

2.  Where  a  man  is  outlawed  in  trefpafs,  and  has  a  pardon  of 
the  King,  \itJhaU  not  plead  not  guilty  after^  and  therefore  it  fccms 
that  the  outlawry  is  eftoppel,  being  in  force ;  but  quxre,  if  the 
pardon  be  not  eftoppel ;  for,  for  this  caufe,  it  is  ufual  to  mate 
fine  by  proteftation  upon  indidment.  Br«  Eftoppel,  pi*  129. 
cites  22  Air.  47.  per  Thorp. 

3»  In  mortdanceftor,  the  tenant  madi  bar  by  H»  uncle  rfthi 
plaintiffs  of  land  devifable,  who  devijed  to  the  tenant  \  the  plaintiff 
Jhall  not  fay  that  the  devifor  wasfeijed  infecy  abfque  hoc  that  he  hoi 
any  thing  by  the  devife.  Birton  faid,  that  the  teftament  of  your 
anceftor,  whofe  heir  you  &c.  is  eftoppel,  as  a  deed  indented  ; 
but  after  iflue  was  taken  that  he  was  feifed  by  the  devife*  Br« 
Eftoppel,  pL  193*  cites  35  AiT.  i. 

4.  Note,  that  the  deliverance  of  a  writ  of  contempt  of  record  is 
no  eftoppel  to  the  party  to  fay  that  no  writ  of  contempt  cam  to 
him.     Br.  Eftoppel,  pi.  205.  cites  2  E.  4.  I. 

£•  A  rebutter  is  a  kind  of  eftoppel.     Co.  Litt.  352.  a« 

(L.  4)     By  what.     Not  by  the  Thing  which  b 

to  be  defeated. 

I.   TJ^HEREa  man  is  to  defeat  afuit  or  record  by  his  aBiow^ 
'^^    he  fliall  not  be  eftopped  by  this,  record.     Br.  Eftoppel, 
pi.  34.  cites  42  E.  3.  14. 

2.  As  where  an  abbot  by  confpiracy  imprijins  W,  till  be  uotdi 
make  J,  S.  his  attorney  to  plead  at  the  will  of  the  abbot y  by  whicb 
J.  brought  a6iion  in  the  name  of  W.  in  the  county  of  E.  againft 
the  abbot,  and  the  abbot  pleads  villeinage  in  IV.  and  J.  pleads  tbot 
franky  andfoundfor  the  abbot  by  maintenance  &c.  In  confpiracy  of 
this  falfity  brought  by  W.  againft  the  abbot  and  J.  befballnothe 
eftopped  by  the  firfl  record  to  fay  that  he  is  franky  for  that  is  to  de- 
feat  the  firft  fuit ;  by  the  beft  opinion.  But  quaere,  becaufe  it  i« 
not  adjudged.    Ibid. 


(M):^\Tttt 


(CSoppel.  454 

(M)     What  fhall  be  Eftoppel. 

Recital. 

tl.    A   Rehearfal  of  a  dud  (hall  never  be  any  eftoppel.     o  H.  6.  S.  P.  mA 

XJl    ^    r'.,^;^    ^^  ^  j  t.^  ^  therefore 

9.  Curia.  60.]  where  ama. 

holds  12 
ictw  by  12  d.  and  one  acre  by  i  d.  of  one  and  the  fame  lord,  by  fevcr\l  tenures*  and  the  lord  recites 
by  his  deed,  that  where  the  tenant  held  the  13  acres  by  1 3  d.  he  confirmed  his  ctUte  to  hold  by  1  d. 
this  docs  not  make  one  entire  tenure,  nor  does  it  toakt  any  eftoppel;  per  Cur.  quod  nota.    Br. 
Eftoppel,  pi.  5.  cites  S.  C. 

[2.  If  a  man  hy  indenture  recites  that  he  had  before  leafed  for  Br.  E(Wp- 
yearsto  B.  he  now  releafes  to  htm  infee^  this  deed  mall  eftop  him  P«'»P'-43- 
rftcr  to  fay  that  he  had  not  any  thing  at  the  making  of  the  deed;  £   455  ] 
yet  it  is  but  recital.     46  E.  •?.  i^z.  ( Quxre  ceo.)  «f"S-  ^• 

'  T  .?       J    \  -*w  /  accordingly, 

and  adds,  quod  nota,  but  makes  a  quxr;?,  if  he  had  taken  tlie  deed  by  proteftation  and  pleaded  at 
above. Fitsh.  Eftoppel,  pi.  io».  cites  S.  C. 

[3.  JfleJ/ee  by  indenture  recites  that  whereas  J.  the  heir  of  B.,  ^»^*h.  Ef- 
had  granted  the  reverfion  to  C.  he  attorns  to  C.  this  (hall  eftop  him  ^^^^^^^l^; 
to  fay  after  that  J,  is  not  heir  ofB,  49  E.  3.  14.  b.]  S.  C* 

[4.  In  a  deed  indented  between  twofifters^  if  the  one  recites  that 
they  arefeijed  of  certain  land  by  force  ofthefr/i  entail^  and  leafes 
her  part  for  life^  this  flialJ  not  eftop  her  to  fay  that  Jhe  is  in  by 
force  of  the  fxond^entail,     19  H.  6.  79.  Dubitatur.] 

[5.  If  a  man  recites  by  indenture  that  whereas  B.  holds  certain  Br-  Eftop- 
land  of  the  leafe  of  his  father^  he  releafes  to  him  infee^  yet  he  may  Jf^'s^'iVAff 
after  fay  that  the  leffee  had  not  any  ejiate  upon  which  the  releafe  3.  [and 
might  enurey  for  that  it  is  but  recital.     18  t.  3.  40.  8  Aff.  56.]    Roll 's  mif- 

J  printed, 

ny  pleas  there,  but  it  feems  to  refer  to  page  56.3 

1^6.  If  a  man  by  deed  recites  that  whereas  y,  S.  holds  of  him  'Br.  Eftop- 
certain  lands  in  D.  he  acknowledges  himfelf  to  have  received  405.  s^c^^a^d^* 
*from  the  term  of  Chriftmas  lafl  pafl^  yet  he  who  made  the  ac-  the  words 
quittance  fliall  be  eftopped  to^^;'  that  J.  S.  did  not  hold  the  faid  t^crc  are 
land  of  him  at  the  time  of  the  acquittance  made^  becaufe  this  is  af-  ^[*chr1ft- 
firmed  in  the  deed  but  by  way  of  fuppofal.  45  Aff.  5.  per  Cur.]  mas  &c  ) 

f7,   If  A.  releafes  to  B.  and  the  deed  is  that  he  releafes  to  B,  Br-  E^op- 
in  his  full  feifin^  yet  A.  fliall  not  be  eftopped  by  this  ^o  fay  thatB.  ^^^Js!q.' 
bad  nothing  in  the  land  at  the  time  of  the  releafe.     45  Aff.  5.  per Iso* 

Pcrfey.J  where  a 

man  re- 
leafes, and  fays  in  his  full  and  peaceable  poiTeilion  being;  per  Hill.  J.  But  per  Thorpe  contra ;  quod 
Bota ;  for  it  is  not  but  a  rehearfal,  and  rehearfal  is  not  eftoppel.  Br.  Eftoppel,  pi.  127.  cites  18  Aft.  3. 

t 

[8.  If  a  man  rehearfes  in  a  deed  that  he  has  leafed  to  A,  andB. 
bis  feme  for  yearSy  he  now  releafes  to  them  in  fecy  this  fliall  not 
eftop  him  after  to  fay  that  the  baron  and  feme  had  nothing  in  the 

land 


455  €ffoppel. 

land  at  the  time  of  the  releafe  made,  becaufe  this  was  but  a  ft* 
bearfal  of  the  leafe  for  years.     Dubitatur  46  AfT.  6.] 

I.  If  J.  S.  reciting  by  his  deed  that  his  name  is  y**S.  by  the 
fame  deed  grants  an  annuity  by  the  name  of  W.  S,  Ais  is  a  good 
grant^  for  the  writ  fhall  be  brought  upon  the  whole  deed.  mL 

5.  40.  cites  3  E.  3.  Itin.  Not.  Efto.  132. 

Bbt  if«  II.  If  A.  S.  reciting  by  Tier  deed  that /he  is  feme-covert  (and  in 

wt*r^ing  ^^^^  (KB  is  a  fenu-fole)  grants  an  annuity  &c.  it  is  a  good 
by  her  deed  grant,  for  that  is  but  a  void  recital^  and  the  grantee  need  not  put 
that  (he  is  that  in  his  writ,  and  tliat  cannot  be  a  conclufion  to  him  when 
ran™'"an''  *^«  ^i^ws  the  deed.     Perk.  S.  40.  cites  3  £•  3.  Itin.  Not.  Eib. 

annuity*         1  '^• 

dbis  is  a 

imid  gTant>  for  (he  {htll  not  be  concluded  by  this  recital  &c.    Perk.  S.  41. 

HI.  Andfo  {hall  it  be  if  J.  S.  knight^  reciting  by  his  deed  thA 
he  is  yeoman^ -grunts  an  annuity  &Ci  Ferk.  S.  40. 
»r,  Eftop*  IV,  Where  a  deed  rehearfcs  that  the  plaintiff  leafed  to  the  defen* 
utcs  s!  c^'  ^^'^'  f^  years y  and  thereupon  releafes  and  confirms  to  him^  the 
plaintiff  was  not  received  to  avoid  the  deed,  inafmuch  as  the  de- 
fendant had  nothing  at  the  time  of  the  making  of  the  deed,  be- 
caufe  he  confeiTes  the  deed.  Br.  Confeis  and  Avoid,  pL  8.  cites 
46  E.  3.  12. 
C  45^  *]  V".  VVafte  againft  B.  apd  counts  thdtjhe  held  for  life  of  his  he^ 
r  it  age  of  the  ajjtgnment  of  IF"*  of  the  ajjignment  of  H.  brother  ad 
heir  of  J,  of  whom  the  defendant  held  for  life  by  feoffrnent  made  to 
her  and  her  barony  and  to  the  heirs  of  the  baroiy  and  the  defendant  fad 
that  y»  had  an  elder  brother  than  ti,  judgment  fi  a£tio  ;  ^^plainttf  • 
pleaded  ejicppely  becaufe  the  defendant  by  deed  indented  reciting  that  H* 
brother  and  heir  off,  who  granted  the  reverjion  bad  attorned ;  judg- 
menrif  again  A  the  deed  {he  (hall  fay  that  H.  is  not  brother  and  heir; 
and  per  Perfay  and  Belk.#ie  {hall  have  the  averment,  for  recital 
is  no  eft  op  pel  ^  for  if  a  tnan  releafes  to  y.  N.  all  his  right  in  bis 
pojfejfion  andjeifin  beings  yet  he  {hall  fay  that  he  bad  nothing  at  the 
time  of  the  releafe  \  but  a  mzn  Jhall  not  deny  the  effe£i  of  the  deedf 
as  that  nothing  pajjidy  or  that  he  did  not  releafe ;  bat  the  recital 
may  be  denied.     £r.  Efic^pel,  pi.  49.  cites  50  £.  3.  22.  23. 

VI.  SoxX,  feems  where  a  man  recites  by  deed  that  be  is  rffdl 
age^  ov  flt\  or,  of  fance  memorite^  or  at  large^  and  releafes  &c.  yet 
it  feems  that  he  may  plead  nonage^  coverture,  non  fanae  memoriae, 
or  durefs,  which  i's  only  recital.     Ibid. 

VII.  Debt  upon  obligation  with  condition^  that  if  the  defendant 
performs  the  covenant  contained  in  certain  indentures^  that  then  &c. 
Defend'dntfiiid  that  there  were  never  fuch  indenturesy  and  the  plain- 
ttfF  demurred,  by  which  the  defendant  pafied  over  and  made  other 

.  anfwer,  and  the  rcafon  feems  t^  be,  inafmuch  as  he  {hall  be 
eftopped  by  the  obligation.     £r.  Eftoppel^  pi.  12.  cites  28  H. 

6.  7. 

VIII.  Debt  upon  obligation  againft  a  prior,  h^  faid  that  bis 
prcdectjfor  menaced  five  canons y  which  madi  tbi  f»vent^  to  make  the 


fifHi  oUiga^mj  wherefore  they  made.it  by  menace,  and  the  plain- 
tiff  [aid  Xo  this  he  (hall  not  be  received,  for  after  this  by  the  deed 
itdented^)Dk\Q\\  here  is  of  which  the  one  parx  is  fealed  by  the  fajd 
*  prior  and  covent,  which  recites  the  fame  ohligation^  the  plaintiff 
ptalkd  to  him  that  if  he  enjoyed fuch  land  &c.  that  then  the  obU* 
gatim  Jbould  ife  void  ice.  and  averred  that  this  was  the  fame  obli- 
gallli^  J  judgment  if  he  (hall  be  refceived  to  fay  that  it  was  made 
by  menace  }  and  per  Chocke  //  is  eftoppel  to  deny  the  deed^  as  to 
fcy  non  eft  factum  \  but  yet  he  may  confefs  and  avoid  the  deed  by 
menace^  infancy^  &c.  contra  per  Moyle  and  Prifot,  and  that  it  id 
eftoppel  ;  but  per  Afhton,  contra.  Quaere,  for  it  is  not  adjudged. 
Br.  Eftoppel,  pi.  ii*  cites  35  H.  6.  17.  and  14  H.  8.  26.  and 

45  £•  3-  ^• 

IX.  The  fietning  a  writ  rehearfing  a  fecord /ball  ferve  to  tnaht 

thejufiices  or  miniflers  ffbey  rf,  as  well  as  if  the  record  itfelf  was 
brought  to  them  j  quod  nota.     Br.  Eftoppel,  pi.  157.  cites  5  Ei 

4-30- 

X.  A  man  (hall  not  he  eftopped  by  the  reh^arfal  efa  condiiion^ 

and  contra  of  an  indenture^  as  where  I  rehearfe  in  an  indenture 
that  I  have  an  adtion  of  debt  againft  J.  C.  and  I  covenant  to  be 
nonfuitcd  in  it  before  fuch  a  day,  I  (hall  be  eftopped  to  fay  that 
'  I  have  no  fuch  a<^ion ;  per  Briarl  Ch.  J.  of  Ci  B.  Br.  Eftoppel, 
pi.  173.  cit^s  21  E.  4.  52,  53. 

XI.  Where  it  is  recited  by  parliament  that  7.  5.  is  fefed for 
ife^  and  the  King  by  parliament  ratifies  and  conm"ms  it,  this  con- 
cludes all  perfons  to  fay  that  he  had  nothing  at  the  time  of  the 
ratifying  and  confirming^  Br.  Eftoppel,  pi.  155.  cites  9  H.  7.  2. 

XII.  A*  made  a  leafe  by  indenture  to  C.   to  begin  after  the  4  Le/43. 
ixpiratim  of  a  leafe  thereof  made  to  one  R.  And  In  an  action  of  pi«  ti6.  ^ 
covenanthxQM^t  by  C.  againft  A.  A.faid^  that  there  was  no  fuch  CaftT"c*. 
S.  in  rerum  natura  at  the  time  of  the  fuppofed.  leafe  made  to  B.  in  totidcm*' 
It  was  argued,  that  this  plea  doth  lie  fo|  A.  for  he  is  eftopped  to  verbis,  only 
fay  againft  the  indenture^  that  there  is  no  fuch  B.  &c.  And  alfo  ||'j*\^oj2'^* 
if  no  fuch  perfon  Was,  then  the  firft  leafe  was  void,  and  then  the  (not)  bcibre 
fecond  leafe  (hall  begin  prefently,  which  Manwood  and  Mounfon  [    457    ] 
granted;  and  by  Manwood,  the  defendant  Ihall  be  eftopped  by  the  word 
the  recital  of  the  firft  Icafej  to  fay  that  there  was  no  fuch  B.  and  ("^"^^'^O 
although  the  common  ground  is^  that  a  recital  is  not  an  eftoppel,  mife  by  in- 
yet  where  the  recital  is  *  material,  as  it  is  here,  it  is  otherwifo  ;  denture  for 
for  here  the  fecond  leafe  is  to  begin  upon  the  expiration  of  the  \^l^^^^  ^*" 
recited  leafe  and  therefore  in  this  cafe  it  ftiall  be  an  eftoppel.   from  the 
2  Le.  II.  pi.  17.  Hill.  20  Eliz.  C.  B.  Anon.  expiir-r-onof 

another  re- 
cited or  ihentioned  term  thereitii  which  is  ndt,  (or  not  fcrund  to  be,  which  h  the  fame  thing)  is  no  eltop- 
pel  or  concluiion  to  tlie  leffor  or  Icffee,  but  that  the  Icifcc  may  enter  irnmijiarely,  and  ihc  Lll'or  ic- 
mife  or  grant  in  reveriion  afier  fueh  immediate  leaie;  per  Ld.  Ch.  J.  Vaughan.     Vau^h.  'ii.  Hill. 
iLi  4aiCar.  1. 

XIII.  Bond  hy  B.  fo  A.  recites,  that  whereas  J.  S.  da 'me  l  to 
have  a  kaje  for  years  &c,  per  Cur*  it  is  a  go-^d  ellopp:^!.  3  Le, 
118.  pi.  i68.  Mich.  27  Eliz.  B.  R.   Branthvvait's  Ctfe. 

XIV.  A.  by  his  deed  poll  recited  that  whereas  he  was  foffeffed 
cf  certain  lands  for  years  of  a  certain  term  by  good  and  lawful  con- 

Vol.  X.  Li  veyance^ 
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veyance^  he  nffignei  the  fanu  to  J,  S.  with  divifs  c^vifianU^  arti^ 
cUs  and{igreemerit5\x\  the  faid  deed  contained,  which  are  or  ought 
to  be  performed  on  his  part.  Gawdy  conceived  that  it  was  an 
agreement.  Clench  faid  the  recital  of  itfclf  is  nothing,  but  being 
jojj.c^l  and  confiv'cred  with  the  reft  of  the  deed  it  is  materiil  as 
here,  for  againft  this  recital  he  cannot  fay  that  he  has  netanytUMgin 
the  term*  And  at  length  it  was  clearly  refolved,  that  if  the  pKty 
had  not  tl  at  intereft  by  a  good  and  lawful  conveyance  the  obli- 
gnt'on  wac  forfeited.  Lc.  i22.  pi.  164.  Trin.  30  Eliz.  B.  R. 
Severn  v.  Clark. 

XV.  A.  covenants  with  B.  that  he  would  procure  a  deputation 
fcff  ifi  the  like  manner  as  J.  S*  had  it.  A.  is  eftopped  to  fay 
that  there  was  no  deputation  to  J.  S.  Cro.  J.  297.  pi.  4.  Hill. 
9  Jac.  B.  R.  Barwiclc  v.  Gibfon. 

XVI.  By  indenture  between  A.  and  B.  reciting^  thai  A.  was 
feifed  in  fee  of  certain  landsj  A.  in  confderation  of  a  marriage  to  be 

h(u  between  her  fon  and  B.  grants  a  rent- charge  out  of  thefe  lands 
to  B  to  begin  after  the  death  ofherjcn^  afui  covenants  to  pay  it. 
In  an  a£lion  againfl  A.  upon  this  covenant,  fhe  cannot  pkad fm 
hadnothiKg  in  the  land  at  the  time  of  the  covenant,  but  that  a 
ft  ranger  wn?  feifed  thereof.  AcJjudged  upon  demurrer  for  the 
plaintiff*,  both  becaufe  the  defendant  is  eftopped  by  the  deed, 
and  the  covenant  extends  to  it  as  an  annuity.  All.  79.  Hill. 
23  C;t.  B.  K.  Newton  v.  Weeks. 

XVII.  Debt  upon  bond  conditioned  to  appear  before  the  Houfe 
of  Commons  they  having  voted  the  obligor  ir.to  cuftody,  being 
guilty  of  high  treafon.  l^his  being  a  void  bond  it  was  urged 
th«it  this  condition  which  recites  this  bond  for  appearance  only,  is 
an  eftoppel  to  the  parties  to  fay,  it  was  for  any  other  caufe,  but 
the  Court  faid  that  uhen  the  bond  is  a  good  bond  the  recital  is  a 
e/tQl^pel^  iut  u'hef?  the  Land  is  void  the  e/l^ppel  is  void  too^  and  docs 
not  bind  the  parties  as  if  upon  the  fiatute  of  13  H.  6.  cap.  10. 
or  of  ufury,  the  coiidiiionfliould  recite  Tome  matter  which  ihould 
make  the  bond  good,  yet  if  in  truth  the  contra  A  was  ufurious 
or  the  condition  not  within  the  23  H.  6.  and  that  bp  pleaded,  it 
will  avoid  the  bond  and  the  efh^ppel  too.  Hard.  464,  465. 
Trin.  19  Car.  2.  in  Scacc.  Norfolk's  Cafe. 

XVM II.  A  general  recital  is  not  an  cftoppe!,,but  a  recital  of  a 
particular  fad  is  fo  ;  per  Holt  Ch.  J.  Show.  59.  Mich.  1  W. 
&  M.  in  Cafe  of  Salter  v.  Kidley. 


[  458  ]  (M.  2)     Surplus  fhall  not  eftop. 

[9.  If  the  jury  upon  an  iffuefind  a  matter  which  is  hutfurptus  ^ 
which  they  did  not  inquire^  this  ftiall  not  eftop  the  party.     11  n. 

6.  46.] 
Br  rftop-         j-  ,Q    jf  j]^e  King  fuesfcire  facias  againfi  B.  as  the  heir  rfA.for 

?i«sV  c'   the  debt  of  A,  if  the  defendant  faith  that  A.  was  tenant  by  tti  cur* 

4  ^^ 


(!^l!oppet  458 

U^  of  the  land  which  was  the  ♦  inheritance  of  C,  his  mothery  r-^ — ^ 
\uhoj€  heir  he  is^  and  this  «  faunJ  by  the  ijfue  accordingly ;  in  ano-  *  *'"°^-  ^7i. 
ther  a3ion  B.  may  v/ell  fay  that  he  is  the  fm  of  D,  and  he  fhall  ' 

not  he  eftopped  ;  for  the  effefl  of  the  iffiie  was  whether  A.  was 
tenant  by  the  curtefy  or  in  fee,  and  the  addition  that  he  is  the  fon 
ofCwas  furplus.     46  E.  3    18] 

[n.  In  ajjije  of  common  if  dtfendant  fays  that  the  land  where 
tfc,  is  out  of  his  fee  ^c\  though  here  this  is  no  plea  to  force  the 
demandant  to  make  title  in  the  aflife,  yet  if  he  makes  title  upon 
a  grant  after  time  of  memory^  he  ihail  be  eftopped  after  in  anothcif 
i&ion  to  claim  the  common  by  prefcription*     1 1  H.  6«  27.  b*  J 

■J 

(M.  3)     A  Thing  not  material 

[t2*  a  thing  alleged  of  record  not  material  fliall  not  be  anV  Co-  ^'rt. 
eftoppel.     13  H   4.  14.]  .  35^.b-S.P. 

(13;  \ileffee  for  20  years  prays  in  aid  of  the  Icffor  as  leffee  for  ^*!,'^-.  $''• 
loyears^  who  joins  and  pleads  &c.  this  fliall  not  eilop  the  Icflee  to  p^^  ^^^^[ 
claim  for  more  than  10  years,  becaufe  ihe. number  of  yeara  was  tlntthe 
not  material  nor  traverfable*     D.  12  tiiz.  a8g.  59.]  leafcand 

y    ^^  -*  not  the 

number  of  years  Was  materiaL 

[14.  But  othetwife  it  is  //*  tenant  in  tail  prays  in  aid 'as  tenant  Br.  Fftop- 
ff^life^  for  this  (hall  eftop  him,  (for  here  he  differs  in  the  fubftance  ^^^^^  J^'j/'®' 
of  eftatc*)     8  H.  4.  8.  b.]  4;  7.  s  c. 

[but  I  do 
totobfcnre  S.  P.  in  Brook.] 

1.  Where  a  manfaysy  in  avoidance  ^f  outlawry^  that  he  is  of  W. 
ahfqueboc  that  he  was  dwelling  .at  D.  he  (hall  not  be  by  this  ef- 
topped to  fay  no  fuch  vill  as  D,  in  the  fame  county^  for  the  con- 
feOion  of  a  thing  which  is  not  material  fliall  not  be  eftoppel* 
Br.  Eftoppel,  pi.  178.  cites  22  E.  4.  38. 

2.  jis3.  man  vouched  J.  as  fon  and  heir  of  W.  and  when  hfil 
came  he  bound  him  by  his  own  deed,  he  ftiall  not  be  eftopped  to 

fay  in  mortdanccflcr  that  the  fame  J,  is  a  bajlard ;  for  fon  and  heirj 
ut  fupra,  is  not  material*     ibid. 

3.  So  in  an  action  brought  by  name  of  executor  of  goods  taken  out 
rf  his  own  poffj/iorj.     Ibid. 

4.  Or  in  debt  by  name  of  executor^  and  counted  of  debt  due  to  him" 
felf  there  the  word  executor  is  not  material^  and  therefore  fliall  not 

be  eftoppel,  but  m^Lyfay  after^  ne  unques executor  &c.     Ibid, 

(M.  4)    A  Thing  not  traverfable.  C  459  ] 

tiS*  A  man  fliall  not  be  eftopped  by  nient  dedire  of  a  things  This  ihould 
unUfs  be  might  have  a  traverfe  to  it.     19  H.  1.  79.  J  ,        «*  70  "' 

L  1  2  16.  Detinue 
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i6.  Detinue  a^ainjl  J.  C.fon  and  heir  of  J.  C.  of  bathninlif 
charters  by  the  plaintiff  to  the  defendant,  v/ho  faid  that  be  iijn 
and  heir  of  W,  and  notfon  and  heir  of  J,  (X  Per  Moilc  Ais  i$i** 
plea  ;  per  Jenney,  if  he  (hall  not  have  the  plea,  he  (haU  J>e  at 
another  time  eftopped  to  fay  that  he  is  not  fon  and  heir  tf  J<  C* 
Per  Chocke  it  is  not  traverfable,  as  here,  and  a  man  (hall  ool  ^ 
cftopped  of  that  which  he  cannot  have  travcrfe.  Br.  Eftoppeli  J 
pi.  165.  cites  10  E.  4.  12. 

17.  yff  if  it  is  found  by  office  that  my  father  died  feifcd  in  fee 
and  held  in  capite,  and  I  fue  livery,  I  (hall  not  be  eftoppcd  to  jlf 
that  the  land  is  tailyhx  the  fee  was  not  traverfable  at  the  tinu  rftk 
Jivery'y  per  Chocke.     Ibid. 

18.  So  where  jointenancy  is  pleaded  again/f  me  by  the  deedtfaj 
father  with  warranty^  I  fliall  not  have  anfwer  to  the  deed,  but 

maintain  that  fole  tenant ;  per  Chocke.     Ibid. 

19.  And  therefore  in  another  aftion,  where  the  warranty  i$ 
pleaded^  I  may  fay  non  ejl  faSfum^  but  where  he  is  fo  named  « 
a^ion  of  debt  againfl  me  as  heir^  or  where  he  is  vouched  ai  ber^ 
there  he  (hall  have  plea  to  it,  contra  here ;  per  Chocke  and  Danlf 
Ch.  J.  accordingly  ^  but  Needham  and  Littleton  contra.  Und. 

(M.  5)     By  Difclaimer. 

I.  Tj^ORMEDON  againfttwo;  the  one  difclaimed i  ike  (Aa 
-*•  pleaded  nontenure  ;  and  there  it  is  agreed,  that  upondij' 
claimer  no  judgment  is  given  for  the  demandant^  but  againjl  him, 
that  his  writ/hall  abate^  and  yet  it  is  eftoppcl  between  the  parties, 
and  the  demandant  may  enter  ;  but  per  Moile,  if  the  tenant  be 
tenant  for  life,  this  fhall  not  bind  him  in  rcverfion,  but  that  after 
the  death  of  tenant  for  life,  he  in  reyerfion  may  re-enter.  Br. 
Eftoppel,  pL  III.  cites  36  H.  6.  28,  29.  34. 

2.  If  a  man  avows,  and  the  plaintiff  confeffes  the  avsvry^  yet 
in  another  avowry  he  may  difclaim^  per  Aftiton  and  Needham; 
but  per  Moile  contra.     Br.  Eftoppel,  pi.  158.  cites  2  E.  4.  21. 


(M.  6)     By  Plea  of  Attorney. 

I.  TN  an  aSlion  by  an  abbotj  the  defendant  pleaded  by  attomey» 
^  that  the  abbot  is  depofedy  and  well,  for  his  warrant  was  mt 
true.     Hr.  Eftoppel,  pi.  99.  cites  9  E.  4.  31. 

2.  But  in  dower  againft  a  guardian,  if  he  makes  attorney  tc* 
cordingly,  and  imparls,  there  in  another  term  he  cannot  Jay  tkit 
he  is  not  guardian.  Ibid. 
r  460  ]  3  -8"'  '^  <^cbt  againft  executor  who  makes  attorney,  tbe  ti» 
torney  may  plead  ne  unques  executory  ne  unques  adminiflred  as  en* 
cutor^  for  the  effeSf  is  the  non-adminifiration^  and  not  the  beii^ 
executor^  and  it  does  not  fiand  with  &c.    Ibid. 

4.  And 
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4*  And  in  an  a^ion  againft  J.  B.  fin  and  heir  ofW.B.  and  he 
makes  attorney  by  this  name,  the  attorney  /hall  not  plead  after  that 
be  has  an  elder  br other y  nor  that  he  is  a  ha/lard.     Ibid. 

5.  Nor  in  debt  againjl  adminijlrator  who  makes  attorney,  he 
Ihall  not  plead  after  that  the  adminijlration  was  not  committed  t$ 
him%  quod  nota.     Ibid. 

6.  If  an  infant  be  ifnpJeaded^  and  imparks  by  guardian  till  another 
term,  yet  he  (hall  have  his  age  ;  contra  it  feems  of  imparlance  by 
attorney.     Br.  Eftoppel,  pi.  176.  cites  21  E.  4.  78. 

7.'  Attorney  in  writ  of  rcfcous /aid  that  his  majler  was  a  vifm 
county  which  is  a  name  of  dignity,  not  named  vifcount ;  judgment 
of  the  writ,  and  well ;  for  //  is  contrary  to  the  warrant  ot  attorney. 
£r.  Eftoppel,  pi.  153.  cites  6  H.  7.  14. 

(M.  7)  By  former  Adions  where  a  wrong  Title 

was  fet  forth. 

I.   TF  a  man  claims  anadvowfin^  or  common  appendant^  where  the 
-*■  one  and  the  other  were  in  grofs^  and  it  pajfes  againfi  him^ 
yet  he  may  after  this  claim  as  in  grofs.     Br.  Eftoppel,  pi.  1 68.  cites 
13  E.  4.  2.  3, 


(M.  8)     B7  Ads  done  by  Compulfion  of  Law. 

I.  "pvEBT  again/}  J»  B.  ofC.  yeoman^  be  may  come  at  the  capias 
-■^  gratis,  znd  fay  that  he  is  the  fame  perfon^  and  is  gentleman^ 
and  yeoman  ;  and  the  fame  per  Brian  at  the  exigent^  which  Chocke 
agreed,  and  the  putting  in  of  bill  of  mainprije  by  the  fame  name  is 
no  eftoppel ;  for  this  is  by  coertion  of  the  Court  j  per  Brian  ; 
quod  non  negatur.     Br.  Eftoppel,  pi.  175.  cites  21  £.  4.  78. 

(N)  What  A£t  or  Acceptance  ihall  be  an  Eftoppel. 

[l.  TF  a  tenant  in  fee  accepts  a  leaf e  for  years  of  the  land  by  deed  •4  Rep.  54. 

^  indented^  this  fliall  eftop  him  during  the  term  to  claim  a.citci 
other  elbte.     •  4  Rep.  54.  Lond.   f  14  H.  6.  22.  b.  Trin.  3  eh^V^ 
Jac.  B.  R.  per  Cur.  between  Stile  and  Herring.    Co.  Litt.  47.  don's  Cafe" 
b.  3  E.  4.  14.  ^:  8  E.  4.  7.]  1  And. 

128.  Pafch. 

26  ElU.  London  v.  James. Cro.  E.  26.  Hill.  17  Elix.  Tames  v.  Laoden.     +  Br.  ElbppeU 

pi.  96.  loq.  231.  S.  C. Fitzh.  Eftoppel,  pi.  32.  cites  S.  C. 

X  Br.  Eftoppel,  pi.  60.  S.  P.  cites  8  H.  4.  7. 

[2.  So  \i  leffee  for  years  accepts  a  leafe  for  years  from  a  fir  anger  [  461   3 
by  indenture  who  has  nothing  in  the  reverjion^  this  (hall  be  between 
them  a  leafe  by  eftoppel}  and  not  a  coniirmatioa  only  of  the 
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firft  eftatc,     Trin.  3  Jac.  B.  R.  between  Stile  and  Herringj  per 
Cur.  except  Fenner,  who  thought  it{hould  be  a  confirmation.] 

[3.  If  a  man  icfkcs  a  le^fe  for  years  of  his  own  land  by  the  p^eM 

9f  the  Kingy  rendering  retity  this  (hall  not  eftop  him  as  an  indeo* 

ture  between  common  perfon?,  becaufc  the  King  caimot  be 

eftopped  by  his  patent,  and  an  ejhff'el  ought   to  be  of  hotbfartus^ 

Trin.  8  Jac.  Sir  Aiichaei  Stat  hope's  Cafe^  dubitatur.] 

It  i«  no  ef.        [4.  If  a  man  takes  a  leafe  for  years  of  the  htrb^ige  of  bis  $tiM 

loppel  to       land  by  deed  indented,  this  is  not  any  eftopple  10^*7  that  the  kfer 

bim  to  claim  had  nothing  in  the  land,  becaufe  this  is  not  made  of  tdc  land  itlcif. 

th  (jteeh  \      ^O     i-Ut.  47.  b.  J 
^Lc.  is>  Plcadall's  Cafe. 

[5.  If  y/.  leafes  land  to  B,fo^  years  by  indenture^  this  fliall  eftop 

both  parties  tq  fay  that  the  lejjor  had  nothing  in  the  land  At  the 

time  of  the  leafe  made.     Co.  Litt.  47.  b.] 

Br-  Eftop-         [6,  But  if  A.  leafes  land  for  years  to  B.  by  deed poily  B  is  not 

JTtcs'jV*     eft^'PPed  to  fay  that  A.  had  nothing  in  the  land  at  the  time  of 

H.  8.  the  leafe  made,  becaufe  it  is  not  mutual.     Co.  Litt.  ,  j,  b.J 

Roll.  Rep.  [7«  I^  21  copyho.d  in  fee  comes  into  the  court  of  the  Urdy  anioc* 
256  pi.  :4.  cepts  of  the  lord  a  ccpy^  hy  which  the  lord  grants  it  to  Limfsr  lift, 
^  ^'1  *  ^^^  remainder  to  tis  wi  e  for  life^  the  remaiwter  to  his  jO"  Jtr 

•  F6I  87'^  ^'f^^  ^^^^  ^^^^  "^^  eftop  him  to  claim  the  inheritance,  for  at  nioft 
t.  i  this  fliall  enure  but  as  a  furrender  to  the  ufcs  aforelaid,  and  men 

3  Built.  So.  the  reverfwn  in  fe  toill  continue  in  his  own  perfon,  3-  tliz  bc- 
Be'ficid  V.  tween  Souihcot  and  Mams  adjudged,  the  which  intratur  H.  36 
s  C\  —  Ehz.  Rot  26^0.  M.  13  Ja.  B.  ix.  held  in  the  fame  cafe  upon 
^ce  tit.  Co-  evidence  at  the  bar.  ] 

P^hola  (^;  p>.  I.  S.  C,  and  the  notes  there. 

8.  In  afiife  the  bar  on  alien  d  in  fee^  and  retook  ejfate  to  bim  oni 
his  feme  in  tail^  and  dicdy  the  lord  jeifcd  the  ward  of  his  heir^  and 
leafed  it  to  IV,  N.  zuho  ajpgfiedthc  third  part  t7  the  feme  in  dswer^  end 
gave  her  loo  5.  to  hold  hcrfelf  cOfitcnt^  and  after  Jke  brought  oJfA 
of  the  other  tvjo  faris^  and  ail  this  matter f:iJi^^  and  thar^^  dk  ''rf 
accept  it  ty  detn  i::aer.ifd^  Kor  released  ber  rii^ht  in  the  two  parii^ 
and  by  judgment  (.fall  the  cor.ncil  upon  adjournmeni  (be  rcc6- 
yercd  fcihn  ofthelancl,  and  yet  before  the  alienation  fiie  waf 
,  dowable,  and  it  v/a-  fuid  that  (he  was  remitted  in  refpe8  oftht 
third  part,     Br.  tftoppel,pL  125.  cites  17  AiF.  3. 

9.  Jind'xt  is  laid  there  that  if  ihc  dij/ei  ee  takes  homage  of  the 
dijfeifor  it  is  a  bar  of  aflife  during  his  lite,  but  his  heir  (hall  fcS'C 
writ  of  entry  fur  dificilln  upon  the  fame  difll-ifm.     loid. 

10.  ^J/f'^y  a  feme  ai^ainft  J.  S.  of  a  renty  the  tenant  fleM 
joir tenancy  hy  deed  cf  the  land  with  his  feme  net  named  See,  the 
plaintiff fiid  that  her  father^  ivhcfe  heir  Jbe  is,  uvi  //•{/«*«»  axduasi 
tj  the  it)  ant  alone  by  deed  indented^  which  pt  j) iwd^for  life.^  un- 
dering  the  ferit ;  the  father  died^  andjhe  was  f/tfed  of  the  rent^  and 
dif}eijed\  judgment  irap;aifift  his  proper  deed  he  (hall  be  rfceind 
to  pkau  jointcnancy,  a4id  a  good  plea  by  award,  and  fo(ee  that 
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t  deed  indented  is  the  deed  of  both  parties,  and  yet  the  leflbr,  as 
here,  parted  with  the  land  referving  the  rent,  and  there  is  no 
word  of  the  leflee,  and  yet  it  is  his  deed,  for  he  hath  fealed. 
Br.  Efioppel,  pi.  147.  cites  45  AIT.  14. 

11.  jtcceptance  of  a  furrender  made  by  a  termor  who  has  broken 
covenants  for  not  repairing  of  the  tenements,  is  no  bar  nor  con- 
cYufion,  for  the  leflbr  who  accepted  the  furrender  to  bring  writ  of  [  4^^  J 
covenant  of  the  non-reparation  before  \  quod  nota.  Br.  Eiloppcl, 

pL  201.  cites  50  E.  3.  27. 

12.  In  error  it  was  faid  by  Clom.  for  law,  that  where  tenant 
of  fee  is  impleaded^  and  Jays  that  If^,  S,  leafed  to  him  pr  life^  and 
frays  aid  of  him,  immediately  by  this  conufance  the  right  is 
veiled  in  W.  S.  quod  conceditur.  Br.  tftoppel,  pi.  149.  cites 
50  Aff.^. 

1 3.  If  the  tenant  prays  aid  of  the  King  affirming  the  reverjion 
in  him  where  he  has  no  reverfion  of  it  in  fad^,  there  the  King  has 
gained  the  reverfion  thereof  by  conclufion,  though  the  tenant  had 
fee-fimple  before,  quod  noia.     Br*  Eftoppel,  pi.  203.  cites  8  H. 

14.  If  there  are  two  jointenants  who  hold  of  the  King  in  chiefs  Br.  N.  C. 
and  one  releafes  to  the  other  in  fee ^  and  after  both  rcfpite  homage  in  37  H.  8.  pi. 
the  Exchequer^  by  this  he  who  reUafed  has  gained  the  moiety  by  con^ 

clufion,     Br.  EUoppel,  pi.  a  18.  cites  37  H.  8. 

15.  As  it  fliall  be  where  two  join  injuit  of  livery  out  of  the  hands  Er.  N.  C. 
cfthe  Kingy  where  the  one  has  nothings  by  the  opmion  of  feveral,  l^^ '    '^* 
and  the  fame  of  partition  by  two  where  the  ono  has  noiiiing. 

Ibid. 

1 6.  A.  is  attainted  of  treafon,  an  office  is  found  that  A.  was 
feijed  of  the  manor  of  Dale  on  the  day  of  the  treaCon  committed  ; 
the  King  grants  this  land  to  B,  in  fee.  (In  truth,  Z>.  was  in  poj^ 
feffion  of  this  land  and  it  was  his  inheritance,)  B.  reconveys  this 
land  to  the  King ;  an  adl  of  parliament  is  made,  by  which  it  is 
ordained,  that  the  faid  attainder  of  A.  fliall  be  null,  the  King  df^ 
tcrward  by  patent  reciting  the  right  of  D.  grahts  this  land  to  X). 
and  his  heirs.  D.  in  this  cafe  is  remitted  to  his  ancient  right  in 
this  manor,  by  all  the  judges  of  England.  D.  had  not  been  re- 
mitted, without  this  recital,  but  dropped  by  the  acceptance  of 
the  faid  patent,  from  claiming  any  other  right  than  by  the  patent. 
Jenk.  196.  pi.  4.  cites  33  H.  8.  Br.  Caics.  206. 

17.  A  manjeifcd  in  fee  took  a  haje  by  indenture  of  the  herbage  Cro.  E.  36. 

and bawnage  of  the  fame  laiidi  it  was  the  opi  non  of  the  whole  S.  C  cued, 
,^     r^       .    ^    t      r       '  \i  1        L-    '  1   •         w     r    1         and  that  the 

Court,  that  the  fame  was  no  elroppel  tohini  to  claim  the  loil  or  ,^oppci 
the  freehold  j  and  it  was  faid  by  Plowdcn,  and  agreed  by  the  ctnimmcd 
Court,  that  \i  the  father  andfon  he  jointenants  for  an  hundred  years^  ^*/^7^^  '^ 
and  the  Jon  takes  a  leafe  of  his  fatoer  of  the  Lands  for  1 5  yiars  to  pj^gj^ 
begin  &c.  the  lame  ihall  conclude  the  fon  to  claim  t^.c  whole 
term  or  parcel  of  it  by  furvivor,     2  Le.  159.  pi.  192.  21  Lliz. 
B.  R.  Hleadal's  Cafe. 

18.  If  a  man  takes  a  leafe  of  his  own  land  by  deed  indented  this  • 
is  an  eftoppel.    But  per  Windham  and  Periam  J.  if  the  lead:  be 
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made  f$r  Efe  hy  indenture^  this  fliall  be  no  efloppei,  bcciufe  the 
leafe  takes  efFeft  by  the  livery  and  n.t  by  the  deed.  But  Rhodes 
J.  did  not  fully  aiTcnt  to  this  laft  point,  and  Anderibfl  was  abfent* 
Goldfb.  53.  pi.  5.  Trin.  2-(^  tliz,  i^non,   . 

19.  But  if  a  nrian  tak^s  a  leafe  of  the  herbaQeofhh  aW»hni 
for  years  by  indenture  i(  is  jio  contlufion  to  fay,  that  ihclcffoc 
had  nothing  in  the  lard,  becaufe  it  was  not  made  of  the  land  it« 
fclf.     Co,  Litt.  47.  b, 

20.  C  made  a  leafe  to  f^.  for  Jix  years,  by  indenture  of  a  biuft 
in  which  be  had  nothing-,  and  afterwards  he  purchafrtb  9/  R*^ 
leafe  of  the  f aid  houfefor  21  years  upon  condition  •  then  Q  rt^ie^ 
rnifedto  R,  for  ten  years  i  adjudcj.eJ,  ift.  1  hat  the  leafe  to  ff'. 
for  fix  years  was  good  againft  C.  by  conclufion,  but  nothing  lA 
intereft.  2dly,  That  as  foon  as  C  had  purchuftd  his  leafe  for  21 
years,  ff^.*s  leafe  for  fix  years  became  a  leafe  in  intereft,  the  re- 
verfion  in  C  3dly,  \A/hcn  C  demifed  to /!.  fi.r  itn  years,  il 
was  bound  by  the  ell^ppel,  and  took  only  a  future  intereft,  tbere 
being  no  attornment.  4.thly,  That  when  the  jury  hath  found 
this  matter  at  large,  the  Court  (hall  adjudge  according  to  th^ 
law,  and  ^/had  a  good  eftate  for  fix  years,  and   R»  only 

[  463  3  ^^  intereft  in  fiituro.     Pollexf.  68.  cites  4  Rep.  53.  Mich.  29 
&  30  Eli^.  B.  R.  Rawlin's  Cafe. 

21 .  A.  leafes  to  B,  for  vears  on  condition  to  be  performed  by  A. 
Afterwards  A.  grants  Tifecond  leafe  by  indenture,  and  then  per- 
forms the  condition.  This  fecond  leafe  is  only  an  eftoppel  be^ 
tween  fecond  leflee  and  leftbr,  fo  as  the  entry  on  the  firft  leflee  is 
lawful.  But  if  A.  had  enfeoffed  B.  and  then  levied  2^  fine  U  C.  t!)e 
condition  was  gone.  Cro^  £•  665.  pi.  1 6.  Pafch.  41  Lliz.  C.  B» 
Ferrers  v.  Borough. 

72t  No  record  eftopps  if  the  Court  has  not  jurifdi3ion^  and  every 
eftoppel  is  reciprocal,   i  inft.  352. 

2^.  1*  ftoppel  was  againft  devifee  by  mifiake  oftitle^  and  paying 
rent  for  thc'very  land  devifed  to  him  upwards  of  zc  years,  Neik 
Chan.  Rep.  76,  Mich.  1 3  Car.  2«  Daire  v.  Beveriham. 

24.  If  i  have  future  interefi  to  begin  10  years  benc'^  and  I  make 
a  leafe  for  five  years,  prefently  againft  me  this  is  good  by  eftop- 
pel ;  per  Bridgman  Ch.  J.  Cart.  159.  Mich.  18  Car.  2.  C.  B 

25*  An  eftoppel  cannot  be  made  but  upon  a  conclufon  upon  # 
particular  thing.  If  I  grant  all  my  lands  which  1  had  by  my 
father,  this  ^s  no  eftoppel,  but  if  I  grant  blaciacre  it  is;  per 
Bridgman  Ch.  J.  C^rt   159.  Mich,  ib  Car.  2.  C.  B, 

26.  t  ftoppel b  m\^  either  bind  both  or  neither,  12  Mod.  361. 
Paxh.  12  VV.  3.  In  Cafe  of  Pullen  v.  Purbeck. 

27.  Where  one  comes  to  dijapprove  an  extent  upon  a  ftatuti 
mei  chant  he  muft  fay  that  he  has  not  accepted.  -  Per  Holt  Ch* 
J.  12  Mod.  361.  ?alph.  12  W.  3.  In  Cafe  of  PuUeo  v.  Pur* 

beck* 
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(O)    In  what  Cafes  a  Man  fliall  be  eftoppM  in  his 

Name. 

» 

f  I.  TF  A,  Balman  hinds  hlmfelfin  an  obligation  by  the  name  of  4^ 
Bawman  he  fliall  be  eftoppM  to  fay  that  his  aame  is  other- 
wife,  and  the  a£Hon  may  be  brought  againd  him  by  his  true 
name,  viz.  Balman.^  alias  di£fus  Bawman^  to  agree  with  the  obli- 
gation.    Mich,  9  Car.  B*  R.  adjudged  between  Buxftone  and 

Babnan.^ 

[2.  If  a  man  oblige  him/elf  by  a  falfe  fur^name  he  Ihall  be  ef-  Br.  ESop. 
topp'd  to  avoid,  becaufe  he  may  have  divers  fur-names.     3  H.  6.  JJ^i^'  Jj^ 

25  b.]  .  ^        ,   . 

[3.  80  a  man  binds  himfelf  by  a  falfe  chrijlian  namf  he  fliall  *  Br.  ET. 
be  cftopped  to  avoid  it.  •  3  H.  6.  25.  b.  f  D.  ii  El.  279.  9.  ^l^^ 
ISbotbolis  Cafe.^  S.  C.  cob. 

tra ;  for  a 
.  man  cannot  be  known  \y  two  names  of  baptifm.     t  S.  C.  cited  Le«  jao.  in  jL  4^ 

4  In  right  ofadvowfon  againft  the  prior  of  W.  vAio  faid  that 
be  had  to  name  the  prtor  of  S,  the  other  /baU  have  his  writj  and 
the  defendantj^^f<;^^i7 /f;i^  of  the  ancejlor  of  the  demandant^  nam^ 
ing  him  prior  of  S.  andi  the  other  was  nonfuited.  Br.  £ftop« 
pel,  pi.  114.  cites  11  £.  2.  and  Mich,  i  E.  3.  and  fo  fee  Sup« 
pofal  of  Anceftor,  and  after  the  writ  was  awarded  good. 

5.  In  mortdancejlor  the  tenant  prayed  aid$fJ,fon  and  heir  ofTi 
and  for  his  nonage  prayd  that  the  parol  might  demurj  the  demon" 
dant  faidy  that  he  was  a  bajlard^  and  becaufe  in  the  writ  f,  wat 
named  fon  of  X.  in  Latin^  therefore  iht  plaintiff  was  nonfuited^  for 

the  writ  was  brought  againft  A.  late  wife  ofT.  and  againfl:  the  [  464  ] 
faid  J.  ubomade  default,  and  A.  appeared  and  pleaded  ut  fupra« 
Br.  Eftoppel)  pi.  ]  19.  cites  11  AIT.  4. 

6.  In  wajle  which  was  brought,  by  f-fon  of  R.  &c.  which  E. 
his  father  demifed,  and  for  the  contrariety  of  the  writ  abated. 
Br.  Eftoppel,  pi.  119.  cites  11  AiT.  to. 

7.  And  in  the  note  of  a  fine  which  wasy  That  TV,  fon  of  5. 
granted  the  reverfion^  and  it  was  pleaded  that  his  father  had  to 
name  R,  and  not  S.  and  the  tenant  went  quit ;  and  Brook  fays 
fo  it  feems  that  where  it  is  filius  in  Latin  it  is  material^  but  where 
it  is  Steven^ s  fon^  John^s  fon  &c,  in  Englijhy  it  feems  no  plea  to 
fay  that  the  name  of  his  father  was  R.  for  there  //  Jhall  be  taken 

for  one  and  the  fame  wordy  and  for  his  name^  but  where  it  is  filius 
in  Latin,  there  it  is  contra  ;  nott  the  diverfity.  Br.  Eftoppel, 
pi.  119.  cites  Pafch.  11  E.  3. 

8.  Where  a  man  is  named  J>  or  heir  of  JC.  in  Latin^  and  by 
this  name  the  judgment  is  given,  he  fliall  be  eftopped  to  fay  to 
the  contrary,  be  he  demandant  or  tenant  Br.  Eftoppel,  pl« 
X03.  cites  39  E.  3.  24,  25.  Per  Belk. 

9.  Audita  qMerela,  it  is  faid  that  18  R.  2.  in  trefpafs  the  de^ 

fendant 
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fendani  was  mifnamid  and  outlawed^  and  fued  charter  of  pardon  If 
ih€  fame  name^  and  yet  pleaded  mifTio:mery  and  had  the  plea  by 
award,  and  the  purchafe  of  the  charter  no  efloppel ;  for  hecin- 
i>ot  other  wife  purchafe  but  by  the  fame  name,  quod  nota.  Br. 
trtoppel,  pi.  86.  cites  21  H.  6.  7,  8. 

10.  If  j^.  P'  brings  an  a£fion  againft  me  emd  after  declaratm 
made  he  brings  another  a£iion  againft  me  by  name  of  T,  P.  the 
bringing  of  the  firft  action  may  be  pleaded  by  way  of  eftoppcl. 
Per  Pole.  Br.  Eftoppel,  pi.  90.  cites  22  H,  6.  53. 

11.  jfndtf  a  man  brings  aSiion  ance/Irel Bgzinfk  me,  andcm^ 
veys  by  IV,  P.  his  father^  and  brings  other  a^ion  againji  the  jam 
ferfon^  and  conveys  by  T,  P.  his  father^  the  bringing  of  the  firft 
action  (hall  be  eitoppel.     Per  Portington.     Ibid. 

12.  If  1  bring  a  writ  againft  one  by  name  of  W.  //•  wbtrt  hb 
name  is  R.  H,  and  I  recover  by  default  j  and  ixfter  bring  a  writ 
againfi  him  by  name  rf  R.  H.  he  (hall  not  plead  the  firft  record 
for  eftoppel ;  for  w .  {hall  not  be  grieved  for  R.  and  it  fcems 
there  that  it  cannot  be  intended  one  and  the  fame  perfon^  Br.  Efto^ 
pel,  pi.  15.  cites  33  H.  6.  7.  19.  50.  Per  Prifot. 

1 3.  So  if  I  mijname  myfelfy  and  recover  by  default  againft  on^ 
lie  cannot  eftop  me.     ibid. 

14.  \i  my  father  brings  writ  oftrefpafs  againji  yohn^  tndtwnti 
Hm  Robert y  and  my  father  recovers  agatnji  him,  and  after  be  brings 
m  writ  againfi  me  by  name  of  John^  1  (ball  not  eftop  htm  %  but  if 

franktenement  had  been  in  debate^  there  I  fliould  have  advantage 
as  heir,  and  fo  ftiould  c^ety  one  who  (hall  have  the  land  after  by 
my  father.     Ibid.  Per  M«.'ylc. 

15.  If  y.  5.  be  bound  by  name  ofT,  S.  and  is  fued  according  to 
the  obligation,  he  ftiall  not  plead  mifaofmer  of  it,  but  fliall  be  ef- 
topped,  but  it  may  be  th^it  the  obligee  did  not  know  him  nf>r  his 
naii.e  but  by  his  own  fliewing,  and  he  is  the  fame  perfon  who 
anade  the  obligation,  and  therefore  he  ftiall  be  eftopped.  Br. 
Eftoppel,  pi.  156.  cites  5  E.  4.  4.  6. 

16.  If  a  man  be  bound  by  name  of  IV.  N.  he  (ball  not  fay  tiut 
his  name  is  J,  N,  for  the  name  and  furname  arc  material  in  the 
obligation.  Jtir.  Lftoppel,  pi.  98.  cites  9  L.  4.  29.  per  Need« 
ham« 

17.  If  a  yeoman  becomes  mainpernor  in  B.  R.  by  name  of  gm- 
tleman^  he  Uiall  be  eftopped  after  to  fay  that  he  is  yeoman,  and 

r  ^fic   ]  not  gentleman,  by  reafon  of  his  appearance  in  Court  of  Record. 
Br.  Eftoppel,  pi.  16b.  cites  10  E.  4.  16. 

18.  But  where  a  man  is  outlawed  upon  original  by  name  of  gen* 
ilemany  where  he  is  yeoman^  he  fliall  not  be  eftopped,  for  there  wj$ 
JK>  appearance  nor  acceptance  as  above.     Ibid. 

19.  An  obligation  was  by  name  of  J,  J,  de  B.  where  he  is 
impleaded  upon  it  and  imparies,  it  is  an  eftoppel  to  him  to  fay 
that  there  is  Over-B.  and  Nether-B.  &c.  Br.  Eftoppel,  pL 
171.  cites  x8  E.  4.  9.  contra  21  E.  4.  51. 

20.  U  the  obligor fubja'ibes  his  chriflian  and  furname  to  the  ob- 
ligation, thiuigh  there  is  a  bknt  or  blot  for  bis  cbrijiian  name  in  the 

i»dt 
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lond^  yet  it  is  fufficient.     Cro.  J.  261.  pi.  22.  Mich.  8  Jac. 
B.  R.  Dobfon  v.  Keys. 

21.  D^bt  upon  bond  agatnft  F.  The  defendant  pleaded  hts 
name  hlV*  W^  plaintiff  demurred^  fuppofing  that  the  defen- 
dant was  cftopped  by  the  record  to  fjiy  that  his  name  was  W. 
But  judgment  was  given,  quod  billa  calTetur,  for  th^  plaintiff 
Jbould  have  pleaded  it.  3  Salk.  152.  pi.  2.  Pafch.  8  W,  3.  PleddaSl 
V.  Freak. 

22.  F.*  arretted  the  defendant  in  aflife  and  trover,  who  now  7Moa.  3t. 
moved  that  he  might  anfwer  without  putting  bail,  becaufe  he  ]["°*  ^  j. 
vas  a^^^r,  viz.  Earl  of  Buckingham,  Viicount  Purbeck,  and  Smith  v! 
Baron  of  Stoke,  and  fo  was  free  from  arreft,  that  if  he  fhould  Viiiar«, 
fut  in  baily  it  muft  be  Ify  the  name  whereby  he  is  arrejied^  which  j^e  Court 
would  ejfop  him  from  claiming  his  peerage,     Sed  per  Cur.  in  all  held  accoil. 
civil  caftrs  the  bail  only  enters  into  the  recognizance,  and  not  the  ^ngiy»  ^^ 
party  himfelf,  and  therefore  it  would  be  no  cftoppel  to  him  ;  they  ^q^^^^ 
could  not  take  notice  of  his  peerage  otherwife  than  by  plea,  which  the  xakx. 
could  not  be  till  he  was  in  the  cuftody  of  the  mar(hal,and  therefore  <>'  Baw- 
being  by  coertion^  it  would  not  prejudice  him  ;  fo  the  Court  would  ^^^ni^J 
order  nothing,  fed  currat  lex;  but  Holtfaid,  if  this  had  been  a  bj  the  name 
criminal  ca/e^  they  would  difpenfe  with  his  joining  in  the  recogni-  of  George 
%ance  to  fave  the  ejioppel^  and  that  in  this  they  would  make  the  £fo!^cai& 
plainiifF  declare  fpeedily,  and  not  be  allowed  the  ufual  time,  by  the 

12  Mod.  217.  Mich.   10  W.  3.  Roberts  v.  Villards,  alias,  courfcof 
Daavers.  ?*  ^T^ 

ne  ought  t» 
join  in  therecogniiance,  and  if  be  had  cntred  into  one  by  the  name  of  G.  K.  it  would  be  an  eftoppdl 
iipon  him,  iheretore  the  Court  indulged  him  to  bring  others,  who  gave  bail  foe  him  by  <he 
01  G.  K.  Efti;  tor  their  a^  could  not  conclude  him« 


(P)     A  Man  fhall  not  be  eftopped  by  a  Generalty; 

Otherwife  by  a  Pardcularity, 

[i.  TF  a  condition  of  an  obligation  contains  a  generalty,  a  man  Sovr!iereli« 
-*•  fhall  not  be  concluded  to  fay  that  is  not  any  fuch  thing.  "  ^'^""^  ^ 
2  Rep.  33.  b.  Doddington's  Ca/eJ  ^y!!tZ'\Z 

feoff  hj mot  all  his  lands  in  D.  he  may  fay  that  he  has  no  lands  in  D.  Br.  Eftoppely  pi.  170.  cites 
P^fch   2  •  K.  4  54. 

Contra  upon  certainty,  as  where  he  is  bound  to  infeoffhlm  of  his  manor  of  D.  or  of  bl.  acre 
ioD      Ibid. 

So  coF.dition,  that  if  the  defendant  (lands  to  the  fentence  of  the  bifhopof  L.  forcaufeof  tith«r 
moved  before  him*  that  then  Sec.  and  fays  that  there  was  no  caufe  of  tithes  moved  before  him;  and 
per  Chocke  and  Kridges,  he  (hall  not  have  the  plea  where  tiie  condition  is  fpecial^  as  here.  fir« 
£ftoppel,  pi.  174  cites  zi'E.  4.  54. 

[7/ In  debt  Upon  an  obligation^  the  condition  whereof  is  to  perform  [  466  ] 
all  agreements  now  jet  doum  by  J,  S.  the  defendant  m^y  fay  that  no  Ro"-  Rep- 
agreement  was  then  Jet  down  by  J.  S.  becaufe  this  comprehends  a  ^i'c.  but*no 

feneralty.     Mich.  14  Jac.  B.  R.  King  and  PerfevalL^  per  Cur.  judgment, 
ly  Reports,  Pafch.  ix  Jac,  in  the  fame  Cafe  affirmed  again  per  hut  it  was 

e^     '  ^  O  J  o         »        ordered 

ibould  plead  fo  as  he  would  (laud  to  it. 

[3-  If 
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Ron.  Rep. 
408.pl.  47. 
S.  C.  ac 

cordingly. 
— Brounl. 
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[;^.  If  the  condition  of  an  obligation  be  to  perform  aH  covenaith 
in  fuch  an  indenture^  in  debt  upon  the  obligation  the  defendant 
cannot  fay  that  then  is  not  any  fuch  indenture^  becaufc  he  is  cP 
topped.     My  Reports,  Trin.  14  Jac.  adjudged,  JuelTsCafeJ] 

3  jac.   Fitchc  v.  Biflc,  S.  P.  the  plaintiflTdemnrred .— «-Saund.  j  16.517.  p!.  50.  Mich.  11  Car. 

1.  Smith  V.  Yeomans,  S.  P.  adjudged. tcv.  3.  Mich.  12  Car.  2.  B.  R.  Hudland  t.  I^frey, 

S.  P.  adjudged  nili ;  bccaufe  if  there  arc  not  any  covenuits  the  obligatioa  is  fioglc.  iMod.  15. 
pi.  44.  Mich.  2 1  Car.  2.  B.  R.  HoUoway's  Cafe,  S.  P.  it  cftopt  to  fay  chat <here  is  oafuch  iakor 
tiire>  but  sot  to  fay  that  there  are  no  covenants. 

s.  P.  tnd  [4,  If  the  condition  of  an  obligation  be  to  fuffer  the  obligee  to 
S  c'  D*  carry  away  all  fuch  marie  as  he  of  his  right  ought  to  have  infuA 
196.  Marg.  cioje^  the  obligor  (hall  not  be  eftopped  by  this  xjcifay  that  the  obli- 
|1-  4«-  gee  has  no  right  to  any  marie  in  thefaid  clofe^  becaufe  the  condi- 
^l^^xi tion  refers  to  a  generalty.     Hill.  4.  Jac.  B,  R.  per  Cur. 

But  othenvife  if  the  condition  bad  been  fpecial,  as  in  the  principal  cafe  there  of  Rainaibrd  t.  SaidL 


See  iofn» 

pL  9.  the 
oilier  part 
•f  the  di^ 
finK^i^n. 


[5.  So  if  the  condition  be  to  releafe  all  the  right  which  hehas  w 
hh  acre^  he  mzy  fay  that  he  has  no  right  in  bl.  acre,  and  (hall  not 
be  eftopped.     Held  in  the  faid  Cafe  by  Tanfield.Q 


See  (B.  a)  [5,  \^  baron  and  feme  make  leafe  for  years  by  indenture.,  rendring 
fccrton  V*'  '^"^  ^"^  *^  ^^  covenanted  between  the  parties,  and  the  faid  Ujfee 
Evws,that  covenants  thut  be  will  pay  z  couple  of  capons  at  Chriftmas  to  the 
it  (hall  not    baron  andfeme^  and  to  the  heirs  of  the  baron,  and  alfo  will  la» 

twiVof  ef-  ^^^^  ^''^  '^''^  ^y  '^°  ^^y^  every  harveft,  and  the  baron  dies^  and 
toppel;  and  the  feme  brings  anion  of  covenant^  the  defendant  csLnnot  pleeid  tbtt 
fo  is  Cro.  the  feme  at  the  time  of  the  leafe  had  nothings  but  fball  be  eftopped 
Te.B^rMc-*'  ^y  the  indenture.  Mich.  40  &  41  Eliz.  B.  R.  adjudged  between 
ton  V.  Evans,  Boverton  and  Evans .  ] 

S.  C.  that 

it  cannot  be  an  eftoppel,  becaufc  It  ought  to  be  mutual,  and  a  deed  of  a  feme  covert  cannot  cfiop  facr. 

[7.  If  the  condition  of  an  obligation  has  reference  to  a  particular 
to  be  done^  or  in  which  a  gentralty  is  to  be  done^  the  obligor  (hall  be 
eftopped  by  it  tc\fay  that  there  is  not  any  fuch  particular  thing.] 
[8.  If  I  he  condition  of  an  obligation  be  to  pay  ail  fuch  fums  of 
_  money  in  which  T,  S,  flands  bound  by  his  deed  obligatory  to  fl  -ft 

Fol.  873.  of  and  for  the  behoof  of  the  children  ofW.  S.  according  to  the  wiS 
of^c.  he  fhall  be  eftopped  to  fay  that  T.  S.  never  flood  brand  by 
any  deed  *  Obligatory  to  T.  H.  for  the  ufe  of  the  children  of  Vv. 
g  ^ S.  &c.  D.   3  Eliz.  196.  41.  adjudged.] 

Dal,  28.  pi.  2.  Anon.  S.  C.  in  lotidcm  verbis So  if  A.  be  bound  to  B.  todeliTcr  to  B.  all  lk« 

charters  and  evidences  which  ].  S.  has  bailed  to  him,  he  cannot  fay  that  J.  S.  has  lut  bailed  Co  him 
any  charter.     Mo.  23.  in  pi.  79.  and  Dal.  28.  in  pi.  2. 

[  4^7   ]  [9-  ^^  t^^  condition  of  an  obligation  be  to  releafe  all  the  right 

n.  196.  which  he  has  for  Ufe  in  bl.  acre^  he  fliall  be  eftopped  to^Jry  that  be 

^*1'  ?J*_  ^^^ ««'  «»y  right /or  life  in  bl.  acre^  becaufc  this  contains  a  parti- 

See  fupra»  cular.     Hill.  4  Jac.  B*  R.  per  Tanfteld.3 

pi.  $.  for 

the  other  part  of  the  diretilty.  _ . 

[10.  If 


Mo.  2^  pi. 

79.  Anon. 


S.  P.  and 

feeras  to  be 


w 
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[to.  Ifa  condition  ofan  obligation  be /^  perform  certain  things, 
far  which  be  is  beund  in  a  certain  recognizance  (hewing  the  cer*^ 
tatntj  of  it,  the  obligor  (hali  be  eftopped  to  plead  that  he  was  dot 
hand  in  any  recognizance^  inafinuch  as  the  coivdition  has  reference 
to  a  particular.  M.  I2  Ja.  B.  R.  adjudged  between  Fletcher 
and  Farrer,"] 

[11.  So  the  obligor  in  the  cafe  aforefaid  fliall  be  eftopped  to 
plead  a  fpecialpUa^  by  which  h$  owns  that  he  acknowledged  a  thing 
in  the  nature  of  a  recognizance^  but  upon  the  fpecial  matter  it  ap* 
pears  to  the  Court  that  it  was  not  any  recognizance  in  laWj  for  this 
amounts  but  to  this,  that  he  was  not  bound  in  any  recognizance. 
M.  12  Ja.  B.  R.  adjudged  between  Fletcher  and  Farrer.'] 

[i2.  If  the  condition  of  an  obligation  be  to  give  three  parts  of 
the  goods  which  his  father  devifed  to  him  he  cannot  plead  that  hit 
father  devifed  no  goods  to  him,  becaufe  it  is  a  particular*  P.  8  Ja« 
B.  per  Cur.  Malaries  Cafe.'] 

[13.  If  A.  be  bound  in  an  obligation  to  B.  whereof  the  con-  sty.  17. 
dition  is,  that  if  the  faid  A.  and  his  feme  do  perfonally  appear  be^  S.  c.  oninu 
fore  the  judge  or  judges  of  the  Court  of  the  King's  Palace  at  caufclhc'* 
Weftminfter  at  the  next  courts  to  anfwer  to  J.  S.  in  a  plea  of  nextdaf 
trefpafs,  then  the  obligation  (hall  be  void.     It  is  not  any  plea  why  lud?- 
for  him  to  fay  that  he  himfelf  appeared  at  the  next  court  Wr.  but  IJiri!.*?.- 
that  at  the  time  of  fealtng  the  obligation^  and  from  that  time  to  tbiSy  for  the 
be  was  and  yet  is  unmarried^  nor  was  he  ever,  or  is  he  coupled  in  plaintiff.— 
matrimony  to  any  woman  \  for  he  is  eftopped  to  fay  that  he  had  p][*„J^" 
not  any  wife,  inafmuch  as  this  is  a  particular,  though  (he  be  not  Sheicroppe 
named  nor  was  it  recited  that  he  was  married.     Trin.  23  Car.  S.  c.  ad* 
B.  R.  adjudged  per^Cur.  upon  a  demurrer  between  Payne  and  ^^^^^ 
Shelton.     intratur  Hill.  22  Car.  Rot.  740.] 

14.  In  replevin  the  defendant  avowed  for  rent  and  fur  t  of  courts 
becaufe  the  plaintiff"  held  of  him  the  manor  of  More,  of  which 
the  place  6cc.  by  homage,  fealty,  and  efcuage,  fuit  of  court,  and 
40  s.  rent,  and  alleged  fi fin  by  the  hands  of  the  plaintiff -^  to  which 
iht  plaintiff  prote/iando  that  the  manor  was  not  held  byJuchferviceSj 
pro  placito  that  never fe'ifed  of  the  manor  \  the  defendant  pleadtd  eflop^ 
pelt  becaufe  the  manor  was  granted  to  him  by  T,  byfiney  andthejatru 
plaintiff  by  deed  attorned  to  him  of  the  fealty  and  other  ferviccs  due^ 
and  demanded  judgment  if  againft  the  deed  &c.  and  per  Cur»  it  is 
no  eftoppel,  for  he  attorned  of  the  fealty  and  other  fervices  due, 
and  did  not  exprefs  the  fervices  certain ;  and  fo  it  fcems  that  if  he 
had  exprefled  the  ferviccs  certain  in  the  deed  of  attornment  it  had 
been  a  good  eftoppel.     Br.  Eftoppel,  pi.  94.  cites  24  K.  3.  50* 

15.  Where  a  man  is  bound  to  be  nonfuited  in  formedon^  or  to  en» 
feoff  him  of  the  manor  of  D,  in  D.  by  fueh  a  day^  he  ihall  not  be  re- 
ceived to  fay  that  there  is  noformedon,  or  that  ne  has  nofuch  manor* 
Br.  Eftoppel,  pi.  174.  cites  21  E.  4.  54, 

16.  But  contra  where  the  contition  is  general^  as  to  be  nonfuited 
in  aUfuits  which  he  has  againjf  IF,  B.  he  may  fay  t.iat  he  has  no 
fuit  againft  him,  for  in  the  generality  is  not  comprifed  any  adion 
fpecial,  and  where  condition  is  to  enfeoff  him  of  all  his  lands  in 
D.  he  may  fay  that  he  has  not  any  land  in  D«     Ibid* 

17.  If 
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Cftoi^tief. 


Vtffh,  115. 
S.  P.  by 

Poph^iA  in 
S.  C. 


17.  If  a  man  be  bound  to  perform  aircovenant:  tn  a  ieei^  it  is 
no  plea  to  Oy  there  are  no  covenants  therein  on  his  part  to  be 
performed.     Cro.  E.  757.  cites  D^  196.  and  279. 

18.  In  debt  the  conditio  of  the  obligation  was,  if  the  defen- 
dant fi'fftr  the  plaintiff  t6  enjoy  his  right  in  fvch  land.  The  de- 
fendant pleaded  that  the  plaintifF  ^a^  no  right.  The  plaintitf 
demurred,  and  the  Court  thought  the  plea  good.  But  if  it  had 
been  whereas  the  obligee  had  rights  it  would  be  other  wife.  D* 
196.  pi.  41.  Marg.  cites  Mich.  18  Eliz  B.  R  Corrant's  Cafe. 

19.  Againft  a  leafe  by  indenture  leflee  (hall  not  {2.y  that  the 
leiTor  had  nothing  to  let.  Cro.  £.  362.  pi.  24.  Mich,  ^bk  Jf 
Eliz.  Stroud  v.  Willis. 

20.  So  againft  a  bond  for  payment  of  the  r#n/refcrvcd  on  a  dc- 
mife  by  indenture.     Ibid. 

21*  A  diverfity  was  taken  by  the  Court  where  one  is  bound 
in  an  obligation  with  fpecial  condition  to  enfooff  another  in  gene- 
ral words  of  all  the  land  that  de'c  ended  to  him  of  the  fart  of  bis  fa- 
thery  there  he  may  fay  that  nofuch  land  defcended;  but  if  it  be  to 
enfeoff  him  of  bl,  acre^  which  dfcended^  he  flull  not  fay  that  bL 
acre,  did nqt  dejcend.  Mo.  406.  pi.  544.  Trin.  37  hliz.  B.  R.  in 
Cafe  of  Stroud  v.  Willis,  cites  2  E.  4.  fol.  u:timo.  18  E.  4. 
Broughton*s  Cafe.  3  Eiiz.  D.  fo.  126.  [196  ]  21  £•  4.  foK  54* 
a8  H.  6.  fol.  7,  19  H  6.  fol.         accordingly. 

22.  j^rd  Popham  faid,  if  one  be  bound  to  releafe  all  his  right 
in  all  the  lands  which  defended  of  the  part  of  his  father^  he  fball  not 
fay  that  none  defcended,  but  generally  ihall  make  the  releafe; 
otherwfe  if  he  be  bound  to  make  feoffment  \  quxre  caufam  diverfi- 
tat',  it  feemf,  becaufe  he  cannot  make  foffment  to  give  pofftjjion  of 
that  which  is  not ;  &  adjornatur.  Mo.  406.  pi.  54.  Trin.  37 
Eliz.  B.  R.  in  Cafe  of  Stroud  v.  Willis. 

23.  Condition  of  a  bond  was  to  pay  all  legacies  which  J.  S. 
had  divifed  by  his  will,  he  ihall  not  fay  that  J.  S.  did  not  make  a 
will,  but  may  fay  that  J    S.  gave  no  legacy  by  his  will.     Mo* 

jiMrh  were  ^jc  pi.  578.  Mich.  37  &  38  Ll'iz,  I  aramour  v.  During. 

him  by  his  father.  The  defendant  caonot  plead  that  he  had  nor  any  foods  dcTifed  to  hiia;  for  the 
bond  (hall  conclude  him  to  fay  the  contrary.  Godb.  177.  pi.  245.  Pafch.  8  Jac.  C.  B.  CiiIUb^* 
worth's  Cafe. 

24.  A.  entered  into  an  obligation  to  J.  S«  to  profecute  an  in'- 
formation  in  B.  R.  againft  one  B4  A.    1  he  defendant  faid,  there 

was  no  fuch  information^  and  the  plaintifF  had  judgment.     D* 
196.  pi.  41.  Marg.  cites  Mich.  38  Lliz.  B   R.  Williams's  Cafe* 

25.  So  where  a  man  is  hound  to  appear  and  anfwer  all  anions  in 
B.  R»  &c.  it  is  no  plea  to  fay  that  there  were  no  aBions  there 
depending.  Cro.  £•  756.  pi.  23.  Pafch.  42  Lliz.  C  B.  Wit* 
loughby  V.  Brooke. 

26.  An  obligation  was  to  pay  lo  d.  wiekly  for  the  keeping  of^abt^* 
ardy  according  to  the  order  made  by  the  judices  &c.  The  defeniant 
pleads  nuir  talemfec^  ordinem^  and  the  plaintifFbad  judgment,  for 

»rdin  r*     ^^*^  '^  *"  eftoppel  to  the  defendant.     Noy  79.  Hill.  1  Jac, 

St  iTiould  Germin  v.  Randall. 

^▼e  bcca  othcrwife  if  it  bad  been  according  u  ta  order  to  be  vudc  Ac« 

»7.  lo 


Condition' 
iwas  to  give 
toj.  S.  all 
the  soods 


I.at.  12^. 

Jennin  v. 
Landall, 
S.  C.  ad. 


27.  In  an  a^on  of  debt,  upon  a  bond  condithnti  for  ihefaving  Brown!. 
ffthe  plaintiff  harmUfi  from  the  payment  of  all  legacies^  Croke  J.  hcldaccori- 

(aid  the  plaintiff  here  ought  to  have  reduced  his  genera)  allegation,  ingiy. 

in  a  more  fpecial  and  particular   manner,  and  to  )\^s^  fet  forth  [^  469  ] 
InfaSfo^  that  fuch  a  particular  legacy  was  given^  and  devifed.  YeW.  2«4. 
2  Bttlft,  29.  Mich.   10  Jac.  Doughty  v.  Fawne.  L^JiSfj. 

28.  An  obligation  was  conditioned,,  that  whereas  y.  S.  held  fuch 
copyhold  land  for  life  of  Sir  J,  K.  lord  of  the  manor ^  that  if  after 
the  death  ofthefaid  J.  S.  the  /aid  Sir  J.  K  Jhould  grant  the  fame 
apy  to  thefaid  W.  R.  for  three  lives,  then  the  bond  to  be  void. 
It  was  held  that*  the  condition  reciting  that  it  is  copyhold 
land,  and  that  a  grant  {hould  be  made  thereof  by  copy,  he  is 
efiopped  to  fay  that  It  is  not  copyhold  \znd.  Cro.  J.  275.pl.  I. 
Mich,  13  Jac.  B.  R.  Karne  v.  Prythcr. 

29.  Where  the  condition  of  a  bond  is  general^  as  to  enfeoff  one  of 
Mhis  lands  in  Dale^  there  he  may  fay  that  he  had  no  lands  there* 
All.  13.  Trin.  22  Car.  B.  R.  Curiam  in  Cafe  of  Paiuc  v.  Skel- 
troppe. 

30.  In  debt  upon  bond  with  condition,  reciting  whereas  plaintiff  , 
had  carried  1 2000  billets  &c,  if  defendant  (hould  pay  after  the 

rate&c«  then  the  obligation  to  be  vnici,  the  defendant 's  eftopped 
to  deny  the  carriage.  Allen.  52.  Fafch.  24  Car,  B.  R.  Hart  v. 
Buckmafter. 

31.  In  debt  upon  hond  to  perform  all  covenants  fpccified  in  an  m^ 
denture  betwixt  A.  and  5.  the  defendant  pleaded  there  was  no  co- 
venants-^ to  which  the  plaintiff  demurred  ;  and  per  Curiam,  this 
being  general  of  all,  is  well ;  contra  if  it  were  to  perform  any 
certain  covenant ;  as  to  be  nonfuited  in  formedon,  he  cannot  fay 
there  is  none ;  contra  to  be  nonfuited  in  all  a£l:ions  pendent  in 
C.  B.  Keb.  381.  pi.  89.  Mich.  14  Car.  2.  B.  R.  Brazier 
V.  Adon. 

32.  You  cannot  make  eftoppel   but  upon  conclujion  upon  a  Per  Holt 
particular  thing.     If  I  tjrant  all  my  lands  1  had  by  my  father,  this  S*'  ^' 

;.  r  1    L       •/-•     1       LI      I       -^       •     •  o  -J  i-iL     T     Show,   59. 

IS  no  eltoppel,  but  if  it  be  black  acre  it  is  ;  per  Bndgman  Ch.  J.  $.  p. 
Cart.  1 59.  Mich.   i8Car.  2.  C.  B. 

33.  Debt  upon  ^<7«^ conditioned,  that  whereas  there  was  afuit  a  Keb. 

in  Chancery  between  the  n:w  plaintiff  and  feveral  infants  by  their  s'^c^^d.  * 
guardian^  and  that  It  ivas  decreed^  that  the  now  plaint  ff  Jhould  pay  ju'djed. 
to  the  Jaid  infants  or  guardian^  to  the  ufe  of  the  infants ^  840/.  in 
fatisf action  of  their  right  and  title  to  a  leaje  of  Mart  ley -Hall^  and 
other  lands  in  SufFolk,  If  therefore  the /aid  guardian  Jhall  procure 
thefaid  infants  at  their feveral  ages  of  i\  to  reUafe  all  their  rlghtj 
title,  and  intereft  In  and  to  the  faid  lenfe^  then  to  be  void\  the  de- 
fendant pleaded  In  bar  that  E.  and  P,  two  of  the  faid  infants  never 
had^  or  pretended  to  have^  any  right  title  or  intereft,  to  the  faid  ma- 
nor, which  they  might  releafe.  Upon  demurrer  to  this  plea  the 
plaintiff  had  judgment,  for  whether  the  infants^  had  a  title  or  not^ 
the  defendant  had  obliged hlmfelf  to  procure  a  releafe  defaSlo^  though 
they  had  not  any  right,  and  the  rather,  bccaufc  by  the  condition 

they 


feemt  not 
dearly  re- 
forttd. 


469  ,  .       cfiotipeu 

they  had  a  pretence  in  equity  though  they  had  no  tide  or  ihtereft 
inlaw.     Saund.  21^.  Hill.  20  &  21  Car.  2.  Dooghty  v.  Neal. 
This  cafe  34.  Debt  on  ditnij^  of  tithes  i  the  defendant  ^i^^ir  that  notii^ 

f..^.  ««r  p^J.^j  ^  ^^^  indenture ;  to  which  the  plaintiff  itmurred  \  ct  per 
Curiam  he  is  efiopped,  this  being  of  tithes  of  the  leffor*s  awn  itnJf 
and  ariftng  out  of  Farnham  great  park,  renJring  rent  ^c.  Here 
can  be  no  apportionment,  for  if  nothing  pafled  out  of  Farnham, 
then  all  ilTues  out  of  the  reft,  and  this  being  but  to  try  th«  right 
of  the  payment  of  tithes  of  Farnham  park,  the  Court  conceived 
it  ill  s  but  if  this  had  been  a  demife  of  all  bis  corn»  grain  &c.  in 
D.  it  were  no  eftoppel,  but  as  grant  of'  the  land  of  the  part  of 
the  father ;  alfo,  where  nothing  pafles  there  can  be  no  apportion- 
ment, but  only  upon  evi£tion  \  and  notwithftanding  Smith  aud 
Bank's  Case,  judgment  for  the  plaintiff  nifu  3  {Ceb.  324*  pl« 
16.  Trin.  26  Car.  2.  B.  R.  Snelgrave  v  Fielding. 
r  47^  3  35-  Executor fues  A,  upon  a  bond.  A.^Zftfif  dieteftator  made 
another  Iqji  will  Defendant  is  eftopped  to  plead  fo.  1  McxL 
113.  pi  II.  Pafch.  26  Car.  2.  B.  R.  Anon. 
.  36.  General  recital  is  not  an  eftoppel,  but  a  recital  of  a  par- 
ticular fad  is  fo  ;  per  Holt  Ch.  J.  ShoWi  59.  Mich«  1  W.  &M« 
cites  Sand.  8*  1  Inft*  52. 


(Q^)     The  Party  himfelf. 

A  Man  fliall  not  be  eftopped  to  fay  a  Thing  which 

ftand  with  the  Deed« 

Otherwife  e  Contra, 

•  Br.  Ef-      (^i,  jF  a  man  be  obliged  by  a  falfe  furnamej  as  by  name  of  J.  S. 
toppcU^pl.  1  ^j^g^g  j^jg  ^^^^  -g  J    jQ    jjg  gj^jl  ♦  j^Qj  j,^  eftopped  to 

s.  c.  but     avoid  this,  becaufe  he  may  be  known  by  divers  furnames.    3  H. 
without       5.  25.  b.l 

the  word  ^        -^ 

(aot)  and  fo  it  fcems  it  Ihould  be  here,  and  that  it  is  put  in  by  miftake. 

•  Br.  Ef-         [2.  The  fame  law  if  he  be  bound  by  a  faWe  proper  nme* 
I't^tc,  Contra.  «  3  H.  6.  25.  b.] 

Br.  Eftop-  [j.  If  a  man  hind%  himfelf  to  y.  S.  vicar^  he  mzyfaj  that  tii 

ff^'  Pg  Q  obligee  was  a  eanon  profejfedy  and  fo  the  obligation  is  void  and 

Fitzh.  fliall  not  be  eftopped,  (for  this  ftands  with  the  obligation.)  3  H. 

Iftoppei,  6,  23.  adjudged.  1 

S.  C. 

Fitzh.  Ef.        [4.  If  a  man  makes  obligation  to  his  feme  by  aftrange  name^  be 

*°PP^''  P*V,    fliall  not  be  eftopp'd  to  .oy^  that  (he  ts  his  wife^  in  debt  thereupon. 
.6.CUCSS.C.  2  pj^  ^   ^^^     i')f        jJ^         J  J.  1- 

[S    If  the  condition  of  an  obligation  made  ta  theft>eriff\xfir 

ttt 


thf  appiafanci  $ffe*Oin  perfons  in  certain^  the  obligor,  fhall  be  efc 
topped  by  the  deed  tofay^  that  he  delivered  it  for  the  appearance  of 
twoperfons  in  certain  only.     H.  ii.  Ja.  B.  R.  adjudged  between 
Corbet  and  Day, '\ 

[6.  If  the  condition  be  to  deliver  up  onefuch  obligation  in  which 
the  obligee  is  bounds  the  obligor  is  eftoppM  to /2ry,  that  he  tjOas  not 
bound  in  the /aid  obligation.  Mich.  li  Car.  B.  R.  adjudged  upon 
a  demurrer  between  Miller  and  Grewe*  Intratur  Pafch.  ii 
Car.  219.3 

[7.  If  a  man  leafes  land  to  me  by  indenture^  and  after  I  enter  ^"'-  J-  ^^ 
into  the  land  by  force  of  this  leafe,  and  J.  S.  eje^s  me  by  an  elder  adjudged.* 
rightj  upon  which  I  bring  a  writ  of  covenant  againji  my  leffory  my 
lefibr  cannot y^,  that  I  was  not  in  the  land  by  his  dimife^  for  this 
is  dire^Uy  againft  his  deed  by  which  he  had  demifed  it  to  me. 
Tr.  3  Jac.  B.  R-  adjudged  between  Stile  and  Herring »"] 

[3.  Js'xfz  man  leafes  to  me  by  indenture  the  land  ^  J.  S.  who  [  471    J 
is  thenjeijed  alfo  of  the  land,  and  after  I  enter  upon  J,  5.  who  re^  ^«>.  J.  73* 
entersj  upon  which  I  bring  writ  of  covenant^  the  leflee  cannot  Jdjudlcd.  * 
fay  that  I  was  not  in  the  land  by  his  demife^  though  I  was  a  difleifor 
to  J.  S.  by  my  entry ;  for  the  leilbr  is  eftopp'd  to  fay  this  inaf- 
xnuch  as  this  was  a  leafe  by  eftoppel  againft  him.     Tr.  3  Ja« 
B.  R.  adjudged  between  StiU  and  Herring."] 

9.  If  J.  leafes  Black-acre  (of  which  he  has  nothings  hut  J»  S.  is  Mo.  20,  ir* 
feifed  of  it)  to  B,  for  years  by  deed  indented,  and  A^  purchafes  it  in  Fjjjj^'* 
fecy  the  leflbr  is  concluded  as  well  as  the  leflee  to  fay  that  the  leffor  En^'/s.  p, 
had  nothing  in  the  land^  for  this  is  contrary  to  the  deed,     Co.  that  the 
Litt.  47  b.  Litt.  58.]  Ji'^-f  *« 

tftopp'd  to  avoid  the  leafe. ^-Dal.  26.  p1<  4.  S.  C.  &  Si  P.  in  totidem  ▼erbis.       ■'  ■Hctl.  91. 

Fafch.  4 Car.  C.  B.  in  Rotkweil'i  Cafe  S.  P. 

[10.  If  A.  mortgages  land  to  B.  in  fee  upon  condition  upon  pay^'  ^^^.^^p!* 
mgnt  of  \oL  to  re-enter^  and  after  A.  before  the  day  of  paynunty  he  ^fomcll- 
being  in  poflLflion,  makes  a  leafe  for  years  by  indenturcy  and  after  hallum. 
performs  the  condition^  this  (hall  be  a  good  leafe  againft  himfclf  by  S.  ^- * 
eftoppel^  though  he  had  nothing  in  the  land  at  the  time  of  the  ckariyby 
demife.     Mich.  15  Can  B.  R«  between  Omelaughland  and  Hood^  the  whole 
per  Cur.  in  writ  of  error  upon  a  judgment  in  Ireland  adjudged,  Jj?"'*» 
and  the  judgment  affirm'd  accordingly,  fcilicet,  that  thl^eoffee  iniylib^ 
of  A.Jhall  be  eJiopp*dy  which  was  more  ftrong  than  A.  himfelf,  fcnt)for 
and  forefolvcd  afortiori.  Intratur  Trin..i4  Car.  Rot.  182.]        »iiwho 

^  ^  -^  claim  the 

eftoppel  (hall  be  bound  thereby.'  ■  Where  one  qnortgages  latndsy  and  after  leafes  by  eftoppel,  and 
after  procures  modey  to  be  repaid,  and  affign^ent  to  be  made^  it  was  held  that  the  leafe  by  eftoppel 
trould  firft  take  place  before  the  aftlgament,  cited  by  Twifden  as  the  cafe  of  a  poor  maa  in  Hackney. 
Keb.  876.  Pafch.  17  Car.  2.  B.  R.  in  Cafeof  Whaley  v.  Anderfoo, 

1 1.  Afervant  retained  another fervant  for  his  mafler  by  his  own 
deed  indented  for  a  certzxn  falary  beyond  the  flatute^  the  mafler  made 
the  fervant  who  retained  the  other  his  executor^  or  he  took  admi- 
i^iftration,  his  own  deed  (hall  bind  him  to  pay  the  falafy  to  the 
fecond  fervant  retained,  where  he  (hall  not  be  charged  if  his  own 
deed  had  not  been*  Br.  Eftoppel,  pi.  aoy.  cites  46  £•  3.  lo. 
Vol.  X  Mm  la.  Debt 


47*  Cttoppcl. 

.  12.  Debt  upinohligation  againft  J.  N.  •fT.  tht  defendant  JheB 
not/ay^  nofuch  villj  hamlet  nor  place  known  by  the  name  of  T. 
in  the  fame  county,  judgment  of  the  writ,  for  his  own  deed  is 
cftoppel.  Br.  Eftoppcl,  pi.  69.  cites  9  H.  5.  8. " 
"'  1 3.  Debt  upon  obligation  againft  one  who  is  hund  by  the  ngm 
•fj,  N,  o^T.  he  {hall  not  fay  that  he  was  of  N.  nor  that  there  is 
nofuch  viil  as  T.     Br.  Fftoppel,  pi.  214.  cites  10  H.  t.  8. 

14.  Trefpafs  of  a  clofe  broken,  and  grafs  cut,  the  defenioA 
pleaded  his  franJ^tenement,  the  plaintiff ftid^  that  to  fay  it  is  his 
franktenement  he  (hall  not  be  received  j  for  his  father  whofebeir 
&c.  enfeoffed  us  by  his  deed  which  here  is  with  warranty^  judgment 
if  againft  the  deed  of  his  anceftor  which  comprehends  warranty 
ihall  he  be  received  to  fay,  that  it  is  his  franktenement,  and  thcde- 

fendqnt  Jhewd  title  hew  he  entred  i^er  &c.  and  fo  admitted  for  a 
good  elloppel.     Br.  Eftoppcl,  pi.  89.  cites  22  H.  6.  50  and  51. 

15.  Debt  upon  an  obligation  upon  condition  t$  perform  tbt 
eonditions  in  certain  indentures,  the  defendant  f aid  that  there  were 
never  anyfuch  indentures^  and  the  plaintiff  tcnder'd  demurrer,  and 
the  defendant  durft  not  demur  but  made  another  anfwer ;  the 
reafon  feems  to  be  inafmuch  as  he  is  e/lopp^d  by  the  obligation  and 
condition.     Br.  Dette,  pi.  21.  cites  28  H.  6.  7* 

t  47^  J  16.  Note  per  Prifot  arguendo,  that  if  a  man  be  bound  that  be 
and  his  feoffees^  if  any  there  are^jhall  rclcafe  byfuch  a  day^  he  may 
fay^  that  no  feoffees  ever  were^  but  if  it  was  that  he  and  all  who 
were  his  feoffees  (hould  releafe,  he  (hall  be  eftoppcd  to  fay,  that 
there  were  not  any  feoffees,  quod  nullum  negavit,  and  fo  fee  that 
the  obligation  with  condition  cannot  be  efloppel.  Br.  Efioppel, 
pi.  18.  cites  35  H.  6.  17. 

17.  Debt  upon  an  obligation  agairjl  A.  5.  of  F.    the  defendant 
faidy  that  he  was  dwelling  at  M.  the  day  of  the  writ  purchafcd, 

and  not  at  F,  Per  Needham  and  Davers  juftices,  it  maylbnd 
with  the  obligation  that  he  was  of  F.  and  dwell'd  in  M.  For  F. 
Tnay  be  a  place  in  M,  or  his  manfion  houfe  named  F.  in  At*  and  yet 
that  F.  is  no  vill,  hamletnor  place  known  out  of  the  vill  and  ham- 
let.    Br.  tftoppel,  pi.  l^o.  cites  2  E.  4.  17. 

18.  Debt  againji  R.  H.  of  E.  in  the  county  efO.  gentleman 
upon  obligation,  ihe  defendant  faidy  that  in  thcjamt  county  are  two 
E*Sj  viz.  Over-E.  and  Nether-E.  and  none  without  additioM^ 
and  the  other  would  have  eftopped  him  by  the  obliaaiion,  which 
fhall  be  intended  his  deed  till  it  be  difprovcd,  and  by  Ae  beft 
opinion  it  is  no  eftoppel ;  for  itjiands  with  the  obligation^  /^.^ 

faysfo  much  and  more^  but  he  fhall  be  eftopped  to  fay  no  fucb  %iM% 
hamlet  nor  place  known  in  the  farm  county »     Br.  Eftoppel,  pt. 

pel.  pl!T  ^9-  A  man  fhall  not  confefs  and  avoid  Uafe  for  years  by  inden- 
cites  s!  C.  iure  to  fay  that  he  had  nothing  at  the  time  of  the  dtnafe ;  contra  if 
uA  3^K.  S.  Igafe  by  parol  or  by  deed  poll.     Y^t.  Confels  and  AvoiJ,  pi.  3.  cites 

Littleton  tit.  1  enant  for  years. 

20.  Where  a  man  is  bound  to  IV.  N.  in  10  /•  upon  com£tim  that 

Mjirangn  fball  pay  to  tbi  oUig<i  10  /.  bfcatfo  thtjlranger  is  bmai 


to  it*  plaintiff hy  obUgation^  the  deftndant  Jhall  not  fay  that  then  was 
not  any  fucb  obligation  oi  10 1.  Br.  Eftoppel,  pi.  170.  cites  18 
£.  4  4.  per  Lict.  Chocke,  Brian  and  Nele  J. 

21 .  And  if  a  man  be  bound  to  make  a  fecffment  of  his  manor  of 
2).  it  is  no  plea  that  he  hai  nofuch  manor  of  D.  Ibid* 

22.  And  if  he  be  bound  tojiandto  the  award  of  J,  N.  it  ift 
no  plea  that  there  is  nofuch  J.  N.  in  rerum  natura  ;  for  it  is  contra 
to  his  obligation.     Ibid. 

23.  Debt  upon  obligation  the  defendant  faid^  that  where  hi 
is  named  J.  S,  of  D.  he  fai  J  that  there  are  two  D'sy  Over-D,  and 
Nether ^D.  in  the  fame  county ^  abfque  hoc  that  there  is  D.  only ; 
judtiinent  of  the  writ;  and  becaufe  the  obligation  was  y,  S.of 
D.  in  the  county  of  IV.  and  ihc  writ  was  accordingly,  therefore  by 
the  juOices  he  was  eftopped  to  plead  that  there  is  no  D.  only; 
quod  nota.     Br.  Eftoppel,  pi.  172.  cites  ^i  E.  4.  ti,  53,  54. 

24.  Contra  if  the  county  had  been  omitted  in  the  obligation.  Ibid; 

25.  A  man  bound  by  name  of  J.  S.  ofS.  and  is  fued  by  the.  fame 
name,  and  the  defendant  appears  by  attorney^  and  imparls  till  another 
term,  he  Jhall  not  fay  that  there  are  two  i'j,  and  none  without  ad- 
dition where  the  a^ion  is  founded  upon  the  obligation ;  quod 
nota ;  per  all  the  judices ;  for  the  imparlance  is  no  matter^  Br. 
Edoppel,  pi.  198.  cites  22  £•  4.  i. 

26    Debt  upon  obligation  againfi  J.  S.  of  D^  tcc.  be  (hall  not 
fay  that  there  are  two  f.  S's^  elder  and  younger  &c«  by  reafon  of 
the  obligation,  but  (hall  anfwer  ;  per  Cur  ;  quod  nota.     Br.  £f« 
toppel,  pi.  199.  cites  9  H.  7.  2i. 

27.  Leflee  for  life  makes  icafe  for  years»  and  afior purchafes  the 
reverjiony  and  dies  within  the  term,  the  leafe  for  years  is  deter-* 
miii'd,  and  the  heir  in  reverdon  may  confefs  and  avoid*  Mo* 
20.  pi.  69.  Hill.  2  Eliz.  Anon. 

28.  A.  leafes  to  B.  for  years^  which  leafe  being  in  force  for  [  473  1 
two  years  ;  A.  leafed  to  C.  for  years  to  begin  prefently.  Waftc 
is  brought  againft  C.  If  the  leafe  to  C.  be  by  indenture  A.  will 
cftop  C.  by  indenture  to  (hew  that  xhzfecond  leafe  had  another  bi» 
ginning  than  the  indenture  purports.  3Le.  203.  pi.  256.  Trin» 
30  Eliz.  C.  B.  Thorp  v.  Wingfield. 

29.  If  A.  enters  into  a  bond  to  B.  condition^  that  A,  JhaU  ufe  and 
maintain  C.  his  wife ;  in  an  iadion  upon  this  bond^.  Jballnot  bo 
oftopped  to  fay  that  C,  was  married  to  D,  (who  is  yet  living)  befort 
Jhi  married  A,  andfo  A,  cannot  ufe  and  maintain  her  as  his  wife^  fof 
he  may  confefs  and  avoid,  becaufe  (he  might  notwith(hinding  be 
called  in  common  fpeech,  or  named  his  wife  in  a  writing  \  per 
Curiam.  Mo.  477.  pi.  683.  Mich.  39  &  46  Eliz.  Prat  r« 
Pbanner. 

30.  Bond for'performance  of  covenants  in  an  indenture  between  A 
I     mnd  M.  his  wife  on  the  one  partj  and  the  defendant  of  the  other 

part.  The  hu(band  A.  fealed  the  indenture,  but  M.  did  noK 
The  defendant  may  fay  that  the  deed  (hewn  is  not  the  deed  of 
A.  and  M.  but  he  is  eftopped  by  the  condition  to  fay  that  there 
is  not  anyfuch  deed.  Cro.  £.  709.  pi.  12.  Trin.  42  Eliz.  B.  R« 
Skipwith  V.  Steed. 

M  m  2  31.  Bond 
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31.  Bond  to  pay  to  Lfor  carriage  of  12000  bilUts ;  he  is  cftop- 
pcd  to  fay  the  obligee  dtd  not  carry  them.  Allen  52.  Pafch.  14 
Car.  B.  R.  Hart  v.  Buckminfter. 

32.  In  debt  on  obligation^  the  condition  was  to  pay  a  legaq  i- 
vijed  by  the  laft  will  of  J.  S.  The  defendant  pleads  that  it  is  true 
that  J.  S.  did  by  his  laft  will  give  the  faid  legacy  of  40 1.  to  the 
plaintiff,  as  fct  forth,  but  fays  that  after  J.  S.  did  revoke  that  lojl 
"will  and  tejlament^  and  after  died,  and  by  the  latter  left  notbini 
thereby  to  the  plaintiff  y  to  which  the  plaintiff  demurred,  bccaufe 
being  intended  a  bond  made  after  the  death  of  J.  S.  the  defendant 
IS  efiopped  by  the  condition  of  the  bond  to  fay  that  there  was  nofiub 
lafl  Willi  efpecially  no  time  of  either  will  being  mentioned  \  which  the 
Court  agreed  ;  and  ju(^gmcnt  for  the  plaintiff  nifi ;  and  if  the 
bond  were  before  J.  S.  died,  the  defendant  has  undertaken,  and 
muft  pay  it  at  his  peril.  3  Keb.  303.  pi.  43.  Pafch.  26  Car.  2. 
B.  R.  Blackwell  v.  Bardjew. 

33.  Though  the  rule  be  that  a  man  is  eftoppcd  to  aver  againfl 
any  thing  in  his  own  deed,  yet  that  iSy  Juppojing  it  t$  he  hisdetdi 
for  where  the  deed  is  void  he  is  not  ejlopped^  as  in  the  cafe  of  an 
ufurious  control  \  per  Parker  Ch.  J  and  fo  he  faid  he  thought  it 
might  be  done  in  cafe  of  a  falfe  recital  of  a  confideration  in  the  r«- 
dition  of  a  bond  for  reftraining  a  man  from  ufing  his  tradc^aswas 
the  principal  cafe,  and  of  which  he  delivered  the  opinion  of  the 
Court.  Wms's  Rep.  196.  Hill.  1711.  in  Cafe  of  Mitchell  v. 
Reynolds. 

34.  Leffor^  leffee  and  underMffee.  Under-leflce  covenants  to 
perform  all  the  cove fi ants  in  the  original  leafe  which  on  the  Icfic's 
part  were  to  be  performed  or  done.  Under-leflee  is  now  eftop- 
pcd to  fay  that  there  are  no  fuch  covenants  in  the  original  leafe, 
and  fo  a  judgment  was  afBrmed.  8  Mod.  33.  Hill.  7  Geo. 
Atkinfon  v.  Coatfworth. 

35.  The  parties  to  an  indenture  are  efiopped  to  d£ny  effential 
wordsy  but  not  defcriptive  words  in  a  deed,  as  \f  land  which  is 
arable,  andjias  been  fo  time  out  of  mind,  is  called  the  name  of 
fome  certain  meadow,  the  leflee  is  not  cftopped  to  fay  it  is 
arable,  dnd  not  meadow.  8  Mod.  311.  Mich.  11  Geo.  Skip- 
with  v.  Green. 


[  474  ]  (R.)    Where  the  Plea  ftands  with  the  Deed,  and 

where  not. 


•  Br.  Tra-    [|.    A    Man  (hall  not  be  efiopped  to  fay  that  a  deed  wasfirfl  if- 
^  T"._  -^  livered  after  the  time  of  the  date-,  for  this  ftands  widx  tbc 

cites  s.e.    deed.  •  8  H.  6.  6.  b.  f  21  E.  4.  38.  Curia.] 

Fitih. 

Iffue,  pi.  48.  citet-S.  C.     f  Br.  Count,  pi.  71.  cites  S.  C. Br.  Faiti,  pi.  74.  cket  S.  €.— — 

Ibid.  pi.  94.  cites  11  H.  6.  i.  S.  P.  accordingly;  but  a  deed  pleaded  to  be  delivered  before  tbt das 
of  it  ii  HOC  good. S.  C.  cited  per  Cur.  %  Ri^.  4.  b.  ia  Goddaid't  Cafe  Hill.  14  Ela.  C.  &  tbt 
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S.  p.  and  aifirmed  to  be  good  law;  bat  yet  the  jury  are  not  eftopped  to  find  It.— ^  Le.  loo.  pl« 

144.  Deston  ▼.  Goddard  S.  C.  adjudged. S.   P.  per  Cur.  3  Keb.  33 :.  pi.  32.  Trin.  16  Car.  1. 

H.  R.   in  Cafe  of  Newland  v.  Dandy. Comb.  83.  Pafch.  4.  Jac.  2.  B.  R.  Haidcfty  ?.  Har. 

defty  S.  P.  adjudged  accordingly. 

[2.  If  a  deed  be  dated  in  a  place,  in  certain^  he  (hall  be  edopped 
to  fay  that  it  was  delivered  at  another  place,  for  this  is  contrary 
to  the  deed.     8  H.  6.  6.  b.] 

[  3.  A  man  {hall  not  be  eftopped  by  an  intendment  in  a  record 
trfpecialty,     8  H.  6.  7.] 


Though  there  be  an  Intendment  contrary, 

[4.  As  if  A  dean  and  chapter  make  a  deed^  and  in  the  deed  is 
mentioned  that  they  made  it  in  domo  nojlra  ccp.tulari^  though  it  (hall 
be  intended  that  this  was  made  in  Ely^  where  their  manfion  is, 
yet  it  may  be  averred,  that  it  was  made  in  another  place  againii: 
the  intendment,  for  it  may  be  that  their  manfion  was  there,  or 
that  they  have  a  chapter  there.     8  H.  6.  6.  b.  7.] 

5.  Jrajie  againft  J.  fuppofing  that  he  did  watte  in  tenements 
which  Jbe  held  in  dower  of  his  inheritance^  and  the  defendant  faid 
that  W,  fathir  of  the  plaintiffs  whofe  heir  he  isy  was  feijed  in  fee 
and  enfeoffed  A.and  B,  with  warranty ^  and  that  A.  and  B.  leafed 
to  him  for  life  ;  judgment  if  againit  the  warranty  ut  fupra,  &c. 
And  by  the  beft  opinion  it  is  no  eftoppel,  for  it  may  fland  with 
the  writ,  that  afier  the  feoffment  with  warranty  the  feoffor  came  to 
the  land  and  dicdfeifed  &c.  For  ejfoppel  ought  to  be  good  to  every 
common  intent^  and  after  (he  pleaded  ut  fupra,  abfque  hoc  that  Jhe  " 
held  in  dower  of  the  heritage  of  the  plaintiff.  Br.  iiftoppel,  pi.  9. 
cites  20  H.  6.  19. 

6.  In  debt  againft  J.  S.  of  D.  the  defendant  faid  that  the  day  of 
the  writ  purchafed  he  was  dwelling  at  S.  and  not  at  D.  Judgment 
of  the  writ;  and  the  plaintiff  pleaded  the  obligation  for  ettoppel^ 
becaufe  he  was  bound  in  the  funr  by  name  of  J*  S,  of  D.  Per 
Prifot  this  is  no  plea  ;  for  he  may  fay,  not  his  deed,  and  therefore 
no  eftoppel,  and  fo  was  the  opinion  of  the  Court.  But  it  feems 
that  the  reafon  of  Prifut  is  not  material  ;  for  to  every  indenture 
which  is  pleaded  for  efloppel,  the  party  may  fay  non  eft  fa£lum, 
vet  it  is  a  good  eftoppel  prima  facie ;  but  it  feems  to  me  the  reafon 
is,  inafmuch  as  it  may  ftand  with  &c.  For  it  may  be  that  he  dwelt 
at  D,  at  the  time  of  the  making  of  the  obligation^  and  yet  that  he 
dwelt  at  S.  the  day  of  the  writ  purchafed.  Br.  Eftoppel,  pi.  104* 
cites  37  H.  6.  5. 

7.  If  a  man  vouches  y,  N.  as  heir  off.  N,  and  he  fays  that  hi 
has  an  elder  brother  alive^  the  tenant  may  e/lop  him^  becaufe  he  re* 

leafed  to  him  by  deed  with  warranty  by  name  off.  N.fon  and  heir  of  [  475  ] 
y.  N,     Br.  Eftoppel,  pi.  98.  cites  9  K.  4.  29.  Per  Danby  J. 

8.  If  zfeme  covert  be  bound  by  name  of  A.  S.  widoWy  or  if  an  i«- 
fant  be  bound  by  name  ofy.  S.  of  2P  y^ors  old^  yet  the  feme  may 

plead  coverture,  and  the  in&nt  infancy  3  per  Chock.  Ibid. 

M  m  3  Efl:oppcl 
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Eftoppel  as  to  rents  demanded  as  due  prior  to  receipts  gWen. 
See  tit.  Rent  (F.  c) 

(R.  2)     Eftoppel  againft  EftoppeL 

[l.  If  a  man  in  one  aflion  makes  title  to  a  common  by  gnid 

ejter  time  out  of  memory ^  and  after  in  other  afficn  between  them 

f  I  ^        '  makes  title  by  prefcripticn.  ^.nd  the  other  admits  it,  this  bft  tftop- 

♦  Foi.  »75.  pel  Ihall  avoid  the  firft  ♦  eftoppel,  fo  that  he  may  make  title  l» 

^  '   "         the  common  by  prefcription.     1 1  H.  6.  2^.  b.  28.] 

2,  In  eftoppel  both  parties  ought  tobe  eJlofped\  Arg.  Litt.  Rep. 
271.  cites  33  H.  6.  51. 

3.  Eftoppel  againft  efoppel  fets  the  matter  at  large ;  per  Croke 
J,  Arg.  cites  Co.  Litt.  352.  b.  12  H.  7.  4, 

Cro.  B.  4-  In  cftoppfls  both  parties  are  to  be  eftopped^  fo  that  if  a  man 

701  pi.  16.  takes  a  leafe  of  his  own  land  of  an  infant  or  feme  covert  by  in- 
^*^^j,|^^  denture,  it  is  no  eftoppel.  Cro.  E.  37.  Hill.  27  Ehz.  C  B.iii 
B.  R.  Btc-  •  Cafe  of  James  v.  Landon. 

retDor.  Evao?. 

(S)  What  Aa  or  Thing  Ihall  be  an  Eftoppel  againft 

Eftoppel. 

Fiteh.  Ef.  [r.  TF  joyntenancy  be  pleaded  icith  B.  and  the  other  fays  ttitbt 
*?cUei  4i  .  "A  ^'''^^^  ^y  '*^«s  traverfe  he  has  oufted  himfcif  to  eftop 
£.  4.  s.  C.  him  to  vouch  as  fole  tenant.     41  £.  3.  5.] 

Br.  Eftop-         [2.  In  debt  if  payment  is  alleged  at  B.  according  to  the  conditkn^ 

P5'»  Pj-  53-  if  plaintijf  rejoins  that  he  did  not  pay  it  there^  this  gives  to  the  dc- 

V^  FUih.  ^C"^2nt  advantage  to  allege  it  in  another  place  in  a  new  aliiut 

Eftoppel,  without  any  eftoppel.     3  H.  4.  y.] 

pl.  95.  cites  S.  C.  _  .Ir  *— '  * 

[3.  If  plaintiff  ^AWj  that  nothing  poffed  by  a  deed^  emdtbi  other 
iicTcr  w*.  maintains  that  it  did pafs^  in  a  new  action  the  parties  are  atlargCi 
tried ;  for      and  plaintiff  may  fay  that  it  pafied.     11  H.  4.  30.  Curia. 

it  fcems 

that  it  is  no  eftoppel  Sy  the  pleading  to  iftue  but  by  the  (rid  and  judgncnt.     Br.  Efbppcl»  fl.  te. 

cites  S.  C.      .  ■     fi^ch.  Iftoppel,  pl.  99.  cites  S.  C. 

If  the  one  ^^, ,  Informedon  if  the  tenant  pleads  jointenancy  tvith  a  flrarger^ 

an'^eftop^MlJ  ^^^  ^^^ondantfoys  that  he  is  foU  tenant^  and  after  the  writ  abates -f 
and  the  in  a  new  writ  the  tenant  may  take  upon  him  the  fole  tenancy^ 
other  pleads  and  fliall  not  be  eftopped,  bccaufe  each  is  efiopped  againft  the 

another  ^*u-.-       .trrr^iLT  rro 

eftoppel         ^^^"^^      ^9  H,  6.  62.  b.] 

fgainft  him  again*  this  is  eftoppel  agaipft  eftoppel,  which  puts  the  matter  at  large.  Si  wu  apcci 
arguendo,     fir.  Eftoppel,  pl.  1S3.  cites  19  H.  6.  62. 

C  476   ]       f  5-  In  an  esffife  if  the  tenant  fays  by  bailiff  that  he  is  mi  ieMontt 
upon  whigh  they  arf  at  iffue^  and  the  afffepajes  againft  bsph  ^ 

may 


Where  the 
firft  iflue 
never  was 


^  • 


may  bring  an  attaint  as  tinant^  notwithftanding  his  pleading  !n  Br.  Attsint^ 
the  firft  action,  for  the  other  affirm'd  him  tenant  by  the  fame  re-  ^^'q^'  ^^^ 
cor  J  5  and  fo  eftoppel  a  :ainft  eftopp^l.     40  Aff.  20.  adjudged.] 

6.  If  hujband  and  wife  arc  tenants  in  tally  to  them  and  the  heirs  of  !»•  39J-.  , 
their  two  hdiesy  remainder  to  the  heirs  of  the  hujbandy  and  they  hav^  v  b«u.""* 
ing  ifflte^  the  hujband  levies  a  fine  to  y,  S.  and  his  heirs j  and  the  xaoaHf  S.  C. 
hujband  dies^  and  the  wife  enters^  and  after  bf  indenture  between. 
y.  S,  and  the  wife^  reciting  that  he  held  in  taily  reinainder  to  f,  S. 
and  his  heirs  ;  he  ratifcs  and  confirms  to  her  ail  her  efiate  and  title 
in  the  premilfes,  babend'  to  her  and  the  heirs  of  her  body^  and  of  her 
late  hufbund  engendered  \  though  the  heir  is  barred  bv  the 
fine,  yet  he  is  reftored  to  the  eftate  tail  by  the  connrma- 
tion  ;  for  ai  the  Jine  was  an  eftoppel  to  the  heir  to  clam  againji  the 
fine^fo  the  indenture  is  an  ejloppel  to  him  in  reverfton^  tofay^  hejhall 
nzt  hold  in  taily  and  there  is  an  eftoppel  againft  an  eftoppel, 
which  fcts  the  matter  at  large ;  per  Croke  J.  but  Barkley  J.  ar- 
guea  e  contra  ;  but  Jones  and  Brampfton  Ch.  J.  did  not  argue 
it,  becaufe  the  parties  were  about  agreement,  which  was  af- 
terwards made,  and  r>  no  judgment  was  ^iven  ;  but  Croke  fays 
that  Jones  told  him  that  he  was  clear  of  opinion  that  the  con- 
firmation was  good,  and  created  a  good  eftate  in  the  wife  de- 
fcendable  to  her  heirs.  Cro.  C*  47b.  pi.  5.  Trim  13  Car.  B«  R» 
Baker  v.  Willis. 


(T)     What  Perfon  may  be  eftopped. 

In  refpeft  of  Eftate. 

The  I  flue  in  Tail. 

£»,-  TF  tenant  in  tail  acknowledges  a  tenure  of  the  King  by  ejloppel^  Set  tit*  EC 

^  this  (hall  not  bind  the  iifue.     i  H.  4.  5.]  ^^I'H 

«  * 

[a.  In  formedm  if  warranty  and  affets  are  pleaded  in  bar^  and  Br.  EAop- 
fUmandant  Joys  that  he  has  no  ojfetSy  and  it  is  found  againji  him^  by  ^'J-  5J' 
whicn  he  is  barred,  yet  his  imie  in  a  new  formedon  may  deny  the  ^* 
deed^  becaufe  the  land  is  intailed.     7  H«  4«  40.] 

[3 .  In  pretcipe  againji  tenant  in  tail  he  as  tenant  for  life  prays  in 
Mid  of  a  Jiranger  who  enters  the  aid  and  bars  defendant^  this  (hall 
not  bind  the  iftue,  but  he  may  enter.     8  H.  4.  8.  b.  j 

[4.  ^ut  if  he  had  pray'd  in  aid  rfthe  King  the  iilue  (bould  be 
put  to  petition.     8  H.  4.  9.] 

[5.  If  tenant  in  tail  brings  .a  quod  ei  deforceatj  and  claims  for 
lifey  the  reverfun  to  another^  and  recovers^  ye.t  the  iffue  may 
enter.     8  H.  4.  9.] 

[6.  If  a  man  recovers  a  rent  againji  tenant  in  tail  by  confej/tonj  Br.  C«fef- 

thislhaU  not  bind  the  iffue.     34  Aff.  7.]  .    SSllc?' 

7,  1  refpafs.    Tenant  in  tail  of  a  villein  in  grcfs.    The  vtlUin 

M  m  4  brought 
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hrdught  a£fion  againft  bis  lori^  and  he  pleaded  that  hi  his  villiiu^ 
regardant  to  his  manor  of  B.  Judgment  if  he  fball  be  anfwer*d ; 
and  the  other  faid^  that  frank  and  not  villein  modo  li  fyrtrui^  and 
found  for  the  villein ;  the  tenant  in  tail  had  ijfue  and  died ;  the 
ijfui  in  another  fuch  aSiion  pleaded  villeinage  in  grofs  in  the  plaintijf^ 
and  he  pleaded  thefirji  recovery  had  againft  bis  father  for  eftopfei  \ 
I  477  ]  judgment  if  againft  this  recovery  had  againft  his  anccftor,  whofe 
heir  he  is,  £hall  be  received  to  fay,  that  he  is  villein  j  and  it  was 
agreed  that  trial  of  frank  or  villein  in  afiion  perfonal  againft  the 
anceftor  or  the  party,  is  not  eftoppel  to  claim  in  grofs  after ;  and 
per  Brian  J.  it  is  not  eftoppel ;  for  the  ifliie  was,  if  be  was  villein 
fnodo  l:S  formoy  and  otkerwife  it  would  be  if  the  ijjue  had  not  been 
upon  modo  l^  forma  by  him  ;  for  then  it  is  in  the  rights  and  fliall 
bind  the  heir  in  tail,  and  put  him  to  his  attaint.  Br.  Eftoppel, 
pi.  i68.  cites  13  L.  4.  2.  3. 

8.  Iflue  in  tail  by  acceptance  of  rent  refervd  on  feoffment  of  his 
anceftor  in  tail,  (hall  be  concluded,  bui  the  right  is  not  extin- 
guifti'd.  Mo.  301.  pi.  449.  Pafch.  33  £iiz«  Rot.  384.  Hulme 
r.  Jee. 

9.  No  eftoppel  of  the  father  binds  the  heir  in  tail  by  force  of 
theftatute  of  ^.  2.  cap.  i.  Jenk.  113.  pi.  20. 

10.  In  formedon,  if  the  tenant  pleads  ne  dona  pas y  and  a  verdid 
^afles  againft  the  demandant,  the  heir  hi  tail  has  no  remedy  but 
)j  error  or  attaint.     If  the  tenant  pleads  any  collateral  plea^ 

^nd  it  is  found  againft  the  demandant  in  the  formedon  by  trial, 
yet  a  formedon  lies  for  the  heir.     Where  a  recovery  is  againft 
tenant  in  tail  by  default,  his  heir  may  have  a  formedon.     No 
eftoppel  of  the  father  binds  the  heir  in  tail  by  the  force  of  Weftm. 
2.  cap.  I.   Tenk.  113.  pi.  20. 
S.  C.  cited         I  J.  Judgment  of  debt  was  given  againft  tenant  in  taily  the  lands 
J^byllhc'''*  intailed  defcend  to  the  iJfue  in  tail^  then  a Jcire  facias  is  ijfued  againfi 
name  of       bis  heir  and  tertenant^  and  the  heir  in  tail  was  returned  heir  tnfee^ 
Tilburn  v.    ^nJ  tertenotit  warned^  and  he  not  appearing^  there  was  judgment 
165^'  "l  d.  ?"^^  haheat  exefutionem  by  default^  and  an  elegit  ijfued^  and  the  in- 
Kaym.Rcp',  taiPd  lands  were  extended^  and   the  plaintiff^  upon  the   extent 
1051.  ac-     brought  cje]51mcnt,  and  the  defendant  offered  to  give  in  evidence 
and  7Ar     ^^^  ^^^  Ijnds  were  intailed  upon  him  ;  but  it  was  held,  that  be 
thai  tjiatrc-  was  eftofped^io  give  that  in  evidence,  becaufe  afcire  feci  was  re^ 
foitticn  was  turned^  ana  he  migf^t  have  f  leaded  it,  which  is  a  ftrong  Cafe,  all 
thr^k°of  ^^^  fpccial  matter  being  found  by  the  jury;  and  the  Cafe  of 
39  Aff.  :8.     Hank  r  v.  Masf,  Hob.  283.  is  grounded  upon  the  iamercafoo, 
where  the     and  it  is  reafonable  ;  for  if  the  defi^ndant  had  pleaded  this  roat- 
ofluch^a"     ^^'">  '^  "^^y  ^^  ^^^  plaintifi^  would  have  acquiefced  j   but  if  this 
nature,  as     fliould  be  ajlowed,  it  would  compel  a  man  to  proceed  nolens  vo- 
thatitcic..    lens.     Ld.   Raym.  Rep.  590.  cited  by  Holt  Ch.  J.  as  an  exad 
fmlrcftin,    "^^po'^t  which  he  had  of  the  Cafe  in  2  Sid.  iz.    [Mich.  1657. 
or  works '    B.  R.]  Gilbutn  V.  Rack. 

up  .n  the  ef- 

Utt  ot  the  land,  there  the  jury  tit  eftoppcd. ^And  per  P^eU  ].  the  law  |s  deiiiy  with  ihe  C«fc 

«f 


E 
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«fTiIl>urn  r.  Kagg,  if  fcire  feci  it  returned,  and  the  heir  in  tail  omtu  hit  tlxne  of  coming  in  and 
pleading,  and  lets  judgment  go  by  default.     Ibid. 

Sec  Tit,  Falfifying  Recoveries  by  Tenant  in  Tail  (H). 


(U)     What  Perfon  fhall  be  eftopped. 

In  refped  of  Eftate. 

He  who  comes  in  under  the  Eftate. 

£f .  TF  there  be  tenure  by  ejloppel  between  the  tenant  of  the  land 
and  me  hy  homage^  his  alienee  (hall  be  fubjedt  to  it.alfo. 
II  H.  4.  29.] 

[2.  If  a  villein  brings  aBion  againji  his  lord,  who  claims  him  as  [  478    ] 
regardant  to  his  manor,  and  is  found  frank^t  if  the  lord  after  aliens  S/  **•  Br. 
the  manor,  the  alienee  ftiall  be  eftopped  by  this  recovery  to  claim     .*  ^f^^ll^ 
him  for  his  villein,  becaufe  he  comes  under  the  eitoppel.     9  H.  s.  C.  and 

6.  67.  b.  dubitatur.]  th?»  judg- 

ment was  af- 
ter affirmed  by  attaint,  yet  by  the  beftopinionbyBab.  and  Marten,  it  is  no  eftoppel,  byreafon  that  the 
defendantis  not  party  nor  privy  as  heir,  and  can  not  have  error  nor  attaint;  but  per  Pafton,  itiseftoppel 
wnich  runs  with  the  manor  to  bind  the  loids ;  Brooke  makes  a  quxre  thereof,  and  alter  the  plaintiff 
pleaded  frank,  and  of  frank  eftate  &c.  Fitzh.  Eftoppel,  pi.  25.  cites  S.  C. 


f3.  If  a  man  recovers  itithout  lawful  title  a  rent-charge  in  ^^ 
again/}  the  tenant  of  the  land.,  whoever  ihall  come  to  his  eilate  after 
{hall  be  eftopped  by  this  recovery  as  well  as  hehimfclf  fliould  be, 
30  E.  3.  21.  b.] 

[4.  ifv/ter  a  verdi£f  againji  the  iffue  in  tail  (who  would  avoid 
a  ftatute  acknowledged  by  the  father)  that  he  is  jeifed  of  the  land 
infee^  the  iffue  before  judgment  makes  leafe  for  yea^s  to  another, 
and  after  judgment  iJ^/W»againft  him,  though  ti;e  judgment  was 
after  the  deed,  yet  becaufe  the  lelfee  comes  after  the  verdidt,  and 
fo  under  the  eftoppel,  he  (hall  be  bound  by  the  eftoppul.  My 
Reports,  14  Jac.  adjudged  between  Crawley  and  Marrow, "j 

[5.  \i  A.  mortgages  land  to  B.  in  fee,  upon  condition  to  re-enter  ^**  ["P™ 
upon  payment  of  money,  and  after  he  being  in  pofleffion  dtmifes  by  s/L.^and 
indenture  to  C.  and  after  performs  the  condition  and  mukes  feoffment  the  note* 
to  Z).— D.  fliall  be  bound  and  eftopped  to  avoid  the  leafe  as  well  ****'*• 
as  A.  himfelf,  becaufe  he  claims  under  A.  who  was  c^ftopped. 
Mich*  15  Car.  B.  R.  between  Omelaughland  and  Hood  .n^]\idgeA 
per  Cur.  in  writ  of  error  upon  a  judgment  in  Ireland  upon  a 
fpecial  verdift.  Intratur  Trin.  i4Car.  Rot.  183.J 

6-  Privies  in  ejiate,  as  the  feoffee,  leffee  ice.  ihall  take  advan- 
tage of  eftoppels  ;  per  Raymond  Ch.  J.  2  Ld.  Ra/ai.  Kep. 
1551.  in  delivering  the  opinion  of  the  Court,  cites  1  b.t.K..  2j(>. 
T^evivan  v.  Lawrence, 


(U.a) 


Ot 
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(U.  2)    What  Perfons  ihallbe  eftopped. 

Bmlbid.      {."pHE  King  is  not  bound  by  eftoppels ;  per  Hobait  QlJ. 
%i'  i«  in  ^°^^-  »99.  cites  F.  N.  B.  142.  (A)  143.  {B>. 

aaoo  4  H.  6.  it  is  adjudged  contrary,  aod  therefore  qucre.the  law  in  that  caic. 

2.  The  Kingjhall  not  be  ctmcludei  if  he  has  matter  to  ferve  him* 
Br.  Eftoppel,  pL  206.  cites  8  E.  4.  6. 


(X)  What  Pcrfon  (hall  be  bound  by  an  Eftoppd 

The  Heir. 

JrEftop.    ^,,  7^//£^£ /A/ tfwj/^^r/i  eftopped,  there  the  heir  (hall  be 
^»s!  ^/  eftoppedyir  land  in  fee.     7  H.  4*  40.] 

C  479  j  [2*  T\it,  beirfhail  not  be  eftopped  to  claim  certain  landi^M 
iftoppel  aiknovfUdggd  by  his  father^  where  he  claims  the  land  by  am- 
tker  ancejior.     Contra  14  H.  6.  22.  b.] 

3.  Difference  between  eftoppels  or  conclufions  which  ^^W 
upon  recoTnpencej  and  fuch  as  ftand  upon  affirmance  or  admittama 
of  any  matter  by  matter  of  record^  the  firft  fliall  conclude  the 
beir^  but  not  the  laft'.  8  Rep  54.  b.  cites  39  H.  6-  27.  Vide 
21  H.  6.  24.  18  E.  ^.  9.  b.  Fitzh.  Eftoppel  219. 

4.  \{  mj  father  brings  writ  oftrejpafs  againft  fohn^  and  names 
him  Robert,  and  my  father  recovers  againji  him,  and  efter  be  brings 
writ  againft  me  by  name  of^ohn^  I  ftiall  not  eftop  him,  but  if  frank' 
tenement  had  been  in  debate^  there  I  fliall  have  advantage  as  heir, 
and  fo  ftiall  everyone  who  fliall  hare  the  land  after  by  my  Either. 
Br.  Eftoi^l,  pi.  15.  cites  33  H.  6.  7.  19.  50.  per  Moile. 

5.  In  avowry  the  plaintiff  pleaded  oors  difrnfeoy  to  which  the 
defendant  faid^  that  to  this  you  fliall  not  be  refcf  ived,  for  at  ir»- 
iter  time  your  grandfather^  whofe  heir  you  are^  and  my  fredeeeffir^ 
upon  contention  were  agreed  upon  a  deed  indented^  by  the  which  it  was 
recitedj  that  as  your  grandfather  held  of  my  predeceffor  by  bmmage 

feaky  and  1 0  x.  rent,  he  confirmed  the  ejtate  of  your  gram^atber^ 
and  hefealedthe  one  party  and  your  grandfather  the  other  part ;  iudg^ 
ment  if  againft  this  deed  you  fhall  be  refceived  to  fay  hors  de  fan 
fee,  and  &ewed  the  deed  which  was  entered  de  verbo  in  verbuoH 
and  how  the  deed  wa:  the  words  ofthepredecejforythe  defendant^  prior 
of  D.  but  both  parties feaUd  the  deeds  indenteoy  znd  the  cafe  was,  that 
grandfather,  father  and  Jon,  by  one  venter^  and  daughter  by  emo* 
ther  venter  were,  and  the  deed  was  made  between  the  greno^^nber 
the  plaintiff',  and  the  prior  of  D.  predeceffor  of  the  defendant,  and 
the  grandfather  died,  and  xhtfatber  wasftifed  and  died,  and  the 
fon  entrea  2nd  died  without  ijfiuy  by  which  ^tjifier  of  the  wbob 

bbod  was  heir  ti  bim^zxid  iht  avowry  was  modi  upoutUs  dngif^% 

and 
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tnd  becaufe  all  the  words  of  the  deed  indented  were  the  words 
of  Che  prior,  and  alfo  was  by  recital,  and  a  recital  is  tio  efloppel, 
and  yet  if  it  was  cftoppel  it  does  not  eftop  the  plaintiff,  for  the 
daughter  of  the  half  blood  is  heir  to  Ler  grandfather^  and  to  the  ef 
toppel,  and  not  the  daughter  of  the  whole  blood,  by  the  opinion 
of  all  the  Court ;  quod  nota  ;  and  fo  fee  the  one  was  heir  to  the 
efioppel^  arid  the  other  to  the  landy  and  it  feems  that  flie  cannot 
vouch  as  heir  to  the  grandfather,  nor  be  vouched  as  heir  to  the 
grandfather,  for  (lie  is  not  heir  to  him.  Br.  Kiloppel,  pi.  23. 
cites  35  H.  6.  33. 

^.  If  precipe  quod  reddat  bebrought  againfl  one  who  is  not  tenant^^ 
and  he  appears  and  pleads  as  tenant^  and  lofes^  he  is  eftopped  at 
another  time  to  avoid  it  for  this  caufe,  h\iX,his  heir  Jhall  have  writ 
cf  error^  or  fhall  fave  it  by  way  of  anfwer ;  per  Fortefcue. 
Brooke  fays,  quaere }  for  mirum  inde.  Br.  Error,  pi.  104.  cites 
36  H.  6.  33. 

7.  A.  feifed  in  fee  takes  a  Uafe  for  30  years  of  his  own  land\ 
the  leafe  expires* ;  A.  dies  ;  the  heir  diihaiiis  as  in  his  freehold, 
and.held  good  \  for  it  is  his  freehold,  and  the  eftoppel  does  not 
tranfiatt  the  franktenement  from  one  to  another.  And.  128.  pL 
174.  Pafch.  20  Eliz.  London  v.  James. 

8.  It  was  agreed,  that  if  he  in  the  nverfion  fuffers  a  common  Godb.  147. 
recovery  to  ujes^  his  heir  cannot  plead  that  his  father  had  not  anv  pi- 189. 
thing  at  the  time  of  the  r.ecovery,  for  he  is  e  flopped  to  fay  that  his  agreed. 

father  was  not  tenant  to  the  pracipe^  and  therefore  it  is  a  good  The  re- 
cecovery  againft  him  by  way  of  eftoppel,  4  Le,   238.  pi.  384.  P**'*"  ^/^J^ 
Pafch.   3  Jac.  C.  B.  Duke  v.  Snuih.  Cafc!^  ** 

9.  If  the  fon  concludes  himfelf  by  pleading  concerning  the  tenure 
and  fervices  of  certain  lands,  this  jlmll  bind  the  uncle^  but  if  the 
uncle  die  without  iflue,  this  (hall  not  bind  the  father y  becaufc  he 
cannot  be  heir  to  the  fon,  and  confequeiuly  not  to  the  eftoppel  [  480  J 
in  that  cafe  5  but  if  it  be  fuch  an  eftoppel  as  runs  with  the  land^ 

then  it  is  otherwife.     Co.  Litt.  12.  a 

10.  An  ejioppcl  of  the  part  of  the  mother  Jhall  not  bind  the  heir 
when  he  claims  from  the  father.  As  if  lands  be  given  to  the 
hufband  and  wife,  and  to  the  heirs  of  the  hufband,  the  hulband 
makes  a  gift  in  tail  and  dies,  the  wife  recovers  in  a  cui  in  vita, 
againft  the  donee,  fuppofing  that  (he  had  fee-fimple,  and  makes 
a  feoffment  and  dies,  the  donee  dies  without  ifTuc,  the  ifl*ue  of 
the  hufband  and  wife  brings  a  formedon  in  the  reverter  againft 
the  feoffee,  and  notwithftanding  that  he  was  heir  to  the  eftoppel, 
and  the  mother  was  eftopped,  yet  for  that  he  claimed  the  land  as 
heir  to  his  father,  he  was  not  eftopped.     Co.  Lite.  365.  b. 

11.  There  is  a  diverlity  between  eftoppels  or  conclufions 
which  ftand  upon  recompcnct,  and  other  eitoppels  which  ftand 
upon  affirmance  or  admittance  of  any  matter  by  matter  of  re- 
cord J.  as  if  abator  marries  the  right  heir  and  has  iflue,  and  abator 
makes  lea/e  for  life  rendermg  rent,  and  he  and  his  wife  dies  s  in  this 
cafe  the  ijfue  has  mere  right  of  the  part  of  the  mother,  yet  if  he 
gcceftstbi  rent  and  givfs  acquittance^  this  Iball  eitop  him  and  his 

beirf 
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heirs  to  avoid  the  faid  leafe  in  refped  of  the  acceptance  of  the  re- 
compence.  8  Rep.  54.  b.  Mich.  6  Jac.  Sym's  Cafe. 

12.  R.  vi-^"^  fetfed  ojf  a  reverjion  infee^  A.  his  «ffr/^  ^tenant  for 
life]  leviei  a  fins  with  proclamations  and  dies^  having  iffue  y,  whi 
dieSy  leaving  ijfue  IV,  then  R.  dies  without  ijTue,  Ruled,  that  W, 
the  grandfon  of  A.  fhall  inherit,  notwithitanding  the  fine  of  his 
grandfather  ;  and  the  reafon  is,  becaufe  R.  dying  after  A,  the 
cftate  never  pafled  through  A.  and  confequently  ff^,  the  grand* 
»  Jo,i  claiming  from  R.  is  in  efflu^  ajhanger  to  the  fine  of  A,  andmay 
aver  that  partes  &c.  Vent.  418.  cited  by  Hale  Ld.  Ch.  B-  as 
Cro.  C*  16  Car.  i.     Edwards  v.  Rogers. 

(X.  2)     Succeflbr. 

[3.  If  a  prior  andcovent  bind themfelves  by  afalfe  name  the  fuc- 
cefior  Qiall  be  eilopp'd  by  it.     11  H.  6.  32.] 

[  See  (Y)  ]  (X.  3)     Eftoppel  by  Verdia. 

[4.  A  man  (hall  not  he  eftopp'd  by  a  thing  found  by  ver£8 
which  was  not  put  in  iffue,     32  AflT.  9.] 

[5.  A  man  fhall  not  be  eftopp'd  by  a  thing  found  by  verdiS 
if  tt  was  not  directly  put  in  iJfue.     32  Aff.  9*] 
Br.  Efh>p-         [-5^  jf  a  man  pleads  in  cfftfe  that  J.  S.  made  feoffment  efierthe 
?itc/s  C°'  ^^«'*  e/"-^-  h  ^^^y  and  the  plaint  iff  ofays'}  he  tnade  the  feoffment 
by  the  deed  in  the  life  of  M.  and  the  jury  find  that  he  made  the 
feoffment  by  the  deed  in  the  life  of  M,  this  verdid  (hall  eftop  die 
tenant  in  other  ad^ion  to  fay  that  nothing  pafs^d  by  the  deedy  for  this 
was  put  in  ifTue,  and  not  only  the  time,  for  if  nothing  pafs'd  by 
the  deed  it  was  not  any  feoffment.     Contra  32  AfT.  9  J 
Br.  Eftop-  ^      [y.  In  affife  if  the  tenant  pleads  to  the  affije  and  puts  in  evidena 
llttis  C°'  '*^  deed  of  feoffment  of  the  plaintiffs  upon  which  it  \s  found  bis  dted^ 
he  Ihall  not  after  be  received  to  deny  the  deed^  for  this  conduces  to 
the  iflue,  and  he  may  have  attaint  of  it.     32  Aff.  9.] 
[  481    ]       5.  In  difcire facias  on  a  mif  recited  judgment  the  defendant  pleads 
nul  tiel  record  \  but  it  is  found  quod  habeturtale  recordumi  the  de* 
fendant  is  eftopp'd  to  fay,  that  this  was  not  the  judgment  againft 
him,  but  that  it  was  another  judgment,  becaufe  it  is  already  de- 
termined againft  him,  that  there  is  fuch  a  judgment  againft  him ; 
per  Holt  Ch.  J.  2  Ld.  Raym.  Rep.  1050.  Mich.  3  Ann.  in 
Cafe  of  Treviban  v.  Lawrence. 


(Y)Eftoppcl 
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(Y)    Eftoppel  by  Verdia. 
What  Perfons  may  be  eftopp'd. 

[l.  JN  affife  againji  baron  and  femt^  if  they  pUad  that  J.  S.  Br.  Eftop- 
-*  made  feoffment  in  the  life  of  M.  by  deed^  upon  which  they  Jfi'/s."c. 
arc  at  iffue,  anait  \s  found  againft  the  tenant.  After  the  death  of 
the  baron  in  another  a<5lion  ^t  feme Jhall  not  be  reieived  to  fay^  that 
nothing  faffed  by  the  deed  againit  the  verdi£l,  for  this  was  put  in 
iffue,  for  if  nothing  pafs'd  he  did  not  make  any  feofFmetit.  Con- 
tra 32  Aff.] 

2-  IV aft e  was  brought  by  an  infant  againft  his  guardian^  and  the 
infant  was  by  attorney  who  pretended  that  he  was  of  full  a^e,  and 
there  per  Perfey  if  the  infant  recovers  and  brings  aflife  againft 
the  guardian,  he  jfhall  be  eftopped  by  this  admittance  to  claim 
the  land  by  his  nonage ;  but  Finch,  faid,  that  he  (ball  be  aided 
by  pToteftation,  and  {hall  aver  the  nonage ;  but  quxre  inde* 
Br.  Eftoppel,  pi.  48.  cites  48  £.  3.  10. 

3.  Where  one  rnakes  a  leafe  for  years  of  land  by  indenture^  and  S.C.  cited 
has  nothing  in  the  land^  and  afterwards  purchafes  the  land  and  aliens  cfj[*7««^* 
it ;  although  it  be  a  good  leafe  for  years  by  eftoppel  againft  him 
and  his  aliennee  by  way  of  pleading,  and  Ihall  bind  them,  yet  it 
(hall  not  bind  the  jury ^  but  they  may  find  the  truth  ;  and  if  they 
find  the  truth,  the  Court  Jhall  adjudge  it  to  be  a  void  Uafe,  Cro. 
C-  1 10.  Pafch.  4  Car.  C.  B.  The  third  refolution  in  the  Cafe  of 
Ifeham  v.  v.  Morrice. 


(Z)     Eftoppel  by  Specialty. 
Who  (hall  take  Advantage  of  an  Eftoppel  by  Specialty, 

A  Strangen 

[l.  TF  a  mzn  grants  by  indenture  the  ward  of  the  land  of  J.  S, 
-*■  which  he  has  for  caufe  of  nurture  of  him,  and  names  him 
in  it  heir  ofW.  5. — ^J.  S.  fliall  not  eftop  the  grantor  by  this  in- 
denture, becaufe  he  is  a  ftranger  to  ^e  deed.  30  £.  3.  2i. 
adjudged.] 

(A.  a)  How  long  the  Eftoppel  fhall  continue.     C  482  ] 

[l    TF  a  man  Uafe  fir  years  by  indenture  to  the  tenant  of  the  land  /.**''^^^'^ 
*  infei^  this  ihall  not  be  any  eftoppel  after  the  years  cxpirM.  Br.  Eftop. 

4  Rep.  peltpl.i09« 


4^2  CSo^JI^ 

dp  tfatt  it    4  Rep.  jj.  b.  Mich.  29  &  30  Eliz.  B.  K.  RaaXns^s  CUtfi.  *  54« 
ft^u'nSi  be  ^*^'^«*^  ^A    Co.  Lirt.  47.  b.   Contra  f  14  H.  6.  21.  b. 

any  dbp-     admitted.] 

^,  ana 

cites  S.  C. TW\A.  pi.  96.  cites  S.  C.-*— *  Beonfe  thedbfpel  docs  tnallate  dK  (nnkteiieBear 

^m  the  enetD  the  (Nher.     And.  izS.  London  ▼.  J^mcs,         Mo.  iSi.  fL  JX).  Tim.  x6  E£a. 

Janes 's  Cafe. Cio.  Elix.  36.  pi.  i.  James  v.  I^adoo. 

Hh  The  iodecture  is  00  eftoppei  but  oaW  during  the  kafe.     Br.  EAoppel,  pL  a%T.  cites  141!. 

6.  %-*.  per  Halles  and  Mountacue. Br.  N.  C.  pL  s  >'.  cites  S.  C. Fkifa.  EfluppcU  pL  jx. 

€ites  S.  C« 

^2.  If  a  man  leafcsland  by  indenture  for  years,  which  he  hath 
by  the  wardfhip  of  J.  S,  fon  and  heir  of  ^.  S.  as  guardian  m 
nurture,  after  the  term  expired  be  (hall  not  be  efioppcd  to  iayt 
that  be  is  not  the  heir  of  iV.  S.     30  E    3.  21.  adjudged.] 

3.  In  writ  of  wafie  againft  tenant  in  feejimfU^  if  he  ^tmh 
V}afted9ne^  and  it  \s  found  for  himj  and  judgment  isghfen  that  tif 
plaintiff' Jkall  take  nothing  by  his  writy  yet  the  tenant  is  ^fi^ff*^^ 
thefeefimplefor  ever  \  per  Prifot  and  Moyle,  &  non  negatur.  Br« 
Euoppel,  pi.  III.  cites  36  H.  6.  28,  29.  34.] 
Cre.  E.  36.       4.  J.  feifed  of  lands  in  fee  took  a  leafe  for  years  of  a  ftrangcr 
tI  LaodooT  ^y  ^^^^  indented  of  his  own  land.     The  term  expired,  and  tte 
s.  c.  ad-     furajiger  entrcd,  and  J.  brought  trefpals*     The  juftices  agreed 
judjed.        that  this  (hould  be  eftoppel  againft  the  leflcc  but  only  during  the 
term  ;  and  tcK)k  a  difference  between  efiofftl  hj  matter  infoB^  ami 
by  matter  of  record.   Mo.  181.  pi.  323.  Trin.  26£liz.  James's 
Cafe. 

5.  Where  a  fclfe  tenure  is  found  for  the  King  of  a  taemre  Ij 

knigh€ s  fervice  in  caplte^  and  the  heir  fues  general  uverj^  the  heir 

who  fues  the  livery  is  efioppcd,  but  not  his  heir ;  for  this  is  aper^ 

final  efioppel  only  \  it  is  not  %n  eftoppel  upon  a  fpecial  Boery^  for 

the  words  of  that  are^  ut  aicitur,  and  not  pofttive^     Jenk.  330. 

pi.  59. 

Y  Salk.  6.  When  a  eftoppel  runs  upon  the  land  it  abers  the  imter^ 

*tM^-  3'    ^ the  land  \  for  if  a  man  by  indenture  makes  a  Ueffe  of  Dale^  rc- 

sic.  cited    /erving  rent,  in  which  he  has  nothing  at  that  time,  atid  oAer 

by  Ray.       j^  purcbafes  Dale^  and  bargains  and  feUs  it  to  aflranger^  the  Dar« 

fTtd!*'     gainee  iha!l  hold  it  liable  to  the  firft  leafe,  and  he  comii^  under 

Raym.Rep.  him  that  made  the  leafe,  is  eftoppcd  to  fay  that  bargainor  had 

>5.S'-  nothing  to  let  in  the  premifles  at  the  time  of  the  kale  made,  for 

^|~^*^    this  eftoppel  runs  upon  the  land,  and  alters  the  intereft  of  it ;  per 

deiirering     Holt  Ch.  J.  6  Mod.  258.  MicU.  3  Ann.  B.  R.  in  Cafe  of  Tie- 

the  opinioa   yivian  V.  Lawrence. 

oftlieCoarc 

■I  tfae  Calc  of  Filmer  ▼.  Ekiitf. 


(B.  a)  la  what  Cafes  there  ihall  be  an  EAoppd. 
Where  it  pafles  by  way  of  Intereft. 

(t*  TF  the  tenant  of  the  land  and  ajiranger  joim  im  a  kefifr 

^  jfiorihhtifiituri^tii&v^ilDii^WakQsi^jQi^ta^^ 

ihe 


ike  confirmation  of  the  ftranger,  and  yet  die  leafe  as  to  the 

firanger  operates  by  conclufion.     Co.  Litt.  45.] 

[2.  If  harm  and  feme  leafe  for  years  by  indenture^  rendring  renty  [  483 -.3 

where  the  baron  bad  all  the  ejiate  in  the  land^  and  the  feme  nothings  ^^'  £•  700- 

after  the  death  of  the  baron  the  leflce  in  an  aftion  of  debt  for  the  ^^^\^^ 

rent  brought  by  the  femejQiM  not  be  eftopped  to  fay^  that  at  the  E?an»S.C. 

time  of  the  leafe  made  the  feme  had  nothing  in  the  land^  for  this  fhall  adjudgwl.— . 

not  enure  by  way  of  eftoppel^  inafmuch  as  it  enures  by  way  of  ?p^  ^"f? 

intereft.  Mich.  42  &43  £liz.  B.  R.  adjudged  between  Brierton  s.acontn, 

and  Evans.']  and  the 

notes  there, ' 

[3-  If  jf.  is  feifed  of  10  acres^and  B.  of  other  10  acresj  and  they 
join  in  a  leafe  for  years  by  indenture^  thefe  zr^feveral  leafes  ac- 
cording to  their  fevs^ral  eftates,  and  the  indenture  (hall  not  eftop 
him,  inafmuch  as  it  pafles  by  way  of  intereft.  Co.  Litt«45.  [aj. 

[4.  So  if  two  tenants^in  common  of  Iznd  join  in  a  leafe  for  years  Thefe  tf« 
by  indenture^  yet  thofc  are  feveral  ieafes,  and  no  eftoppel,  for  the  ^^l^^^ 
caufe  aforcfaid.]  Brownl.  3^ 

40. 

8.  P.  13 4.  m  Cafe  of  Cradockv.  Jones.— S.  P.  29.  contra  one.  Oo.  J.  166.  pL  4.  Trio. 
5  ]ac.  ManUe  v.  Wollingtoo.— >  Two  tenants  in  conmon  grant  a  rent  of  lo  a.  to  B.  Thefe  are  fe* 
veral  grants,  and  B.  ih^ll  have  fereral  rents  of  10  r.  Aig.  j  Le.  255.  Mich,  jx  Elis.  C.  Bi. 
an  the  Serjcant'a  C^ie. 

[5    But  if  two  coparceners  join  in  a  leafe  for  years  by  inden-  /      *  '  > 
ture,  this  is  but  one  leafe,  becaufe  they  have  not  feveral  frank-    ^^'  ^7^- 
tenements,  but  (hall  join  in  aflife.  J  ^ .     '      ** 

•'  ^  Mo.  68  2. 

pi.  239.  Mich.  4z  Se  43  Elic.  B.  R.  held  e  contra. 

£6.  If  two  jointenants  in  fee,  or  for  hfcj  join  in  a  leafe  for  years 
bf  indenture^  referving  rent  to  one  ofthem^  this  (hall  enure  to  him 
only  by  eftoppel  by  force  of  the  indenture,  but  otherwife  it  would 
be  where  it  is  by  parol  or  by  deed-polL     Co.  Litt.  47.3 

[7.  If  baron  coftveyslznd  to  the  ufe  ofhimfelfandhis  wife^  and  to  %  R«p«  6r. 
tbiir  heirs  of  their  bodies  begotten  for  the  jointure  ofthefeme^  the  \f^ 
remainder  to  his  right  heirs^  and  after  dies  having  ifjite  B.  and  s.  c. 
after  B.  being  the  ifTue,  to  whom  this  ought  to  defcend  in  tail  Cro.E.513. 
after  the  death  of  his  mother,  and  the  reverfion  in  fee  being  g*"^  ^' 
defcended  to  him,  levies  a  fine  come  ceo  ^c.  to  D.  in  fee^  this  s.C.Seedc 
enures  by  eftoppel  to  bar  B.  to  claim  the  entail  after  the  death  Jointreft 
of  his  mother,  and  alfo  (hall  enure  to  pafs  the  reverfion  in  fee  \^^'  ^V 
to  D.  fo  that  D.  may  enter  upon  the  feme  if  (he  makes  any  dif.  the  ootet 
continuance  contrary  to  the  fiatute  of  11  H.  'j.  Co.     adjudged,  tl^cre. 
Sir  George  Brown* s  Cafe."] 

[8.  If  yt'  leffee  for  the  life  ofB^  leafes  for  years  by  indenture^  and  S.  C.  cite4 
efter  purchafes  the  reverfion  infee^  and  after  B,  dies  within  the  term^  that^th  *^^* 
A.  may  avoid  this  lealc,  becaufe  it  takes  effe£l  bv  way  of  inte-  icafc  ended 
reft,  and  is  determined  by  the  death  of  B.     Co.  Litt.  47.  b.]       hj  the  death 

of  ceftuy 
^e  vie,  and  Holt  Ch.  ].  faid  that  the  reafon  is*  beoiufe  tenant  for  life  has  a  freehold  which  it  a 
fisattr  cfUte^  and  the  leafe  will  used  bo  efto|>pel  if  the  life  eodiuctt— ^But  if  A.  Ind  aoduof  in 

lh« 


483  <Eltopti^ 

the  laod  and  nude  a  leafe  ibr  yean  by  indenture,  and  after  pureliaie  the  land,  the  leflbr  U  as  nell 
concluded  as  the  leflee,  to  fay  that  die  leflbr  had  nothing  in  the  -land,  and  here  it  workf  only  opoathtf 
cqnciufioni  and  the  lefibr  cannot  confeia  and  avoid  as  he  might  in  the  other  cafe.  Co.  Lict.  47.  h. 

Dal.  26.  pi.  8.  If  a  man  makes  a  leafe  for  life,  and  the  lejfeefir  life  makes  a 
4-  .^^-  "*  leafe  for  yearsy  and  afterwards  purchafes  the  reverfien  and  £et 
verbis?        within  the  term^  the  leafe  for  years  is  determin'd,  and  the  heir  in 

reveriion  may  confefs  and  avoid  it.     Mo.  2o»  pi.  69.  HilL  2 

£liz.  Anon. 
If  lefTee  for  9;  jf.  tenant  in  tail^  remainder  to  B,  in  tail^  remainder  over 
make."  &r.  J.  leafes  to  J.  S.for  the  life  of  J.  S.  not  warranted  by  the 
leafe  for  20  ftatute  and  dies  (without  iffuey)  leaving  B.  in  remaindir  bis  heir^ 
r  484  ]  and  to  whom  the  reverfion-infee  defcends.  B.  leafes  to  W.  R» 
years,  and  (living  y.  S.)for  99  years  to  commence  after  the  death  off.  S.  re- 
*h^fes  Uie  ^^''^•"g  ^^"^ »  ./•  ^'  f^rrenders  to  B,  (and  C.  a  ftranger)  nfsa 
reverfion,  condition  and  dies.  Then  a  praecipe  is  brought  againft  B.  (and  C. 
it  (hall  bind  the  ftranger),  and  a  recovery  with  Angle  voucher  had  (to  the 
***"*  ^riJ***  "^^  °^  ^'  ^"^  ^^^  heirs.  Afterwards  the  condition  is  broken^  and) 
ten.  Arf.to  ^-  ^*  enters 'y  (B.  grants  the  reverfion,  and  then  J.  S.  dies), 
which  Pern-  The  defendant  the  heir  of  B.  diftrains  for  the  rent.  W.  R. 
T^T^^h  ^>*5ngs  a  replevin,  (and  the  defendant  avows  for  the  rent  referved 
difi^rence  Upon  the  99  years  leafe  as  claiming  under  the  grantee  of  the  rcjrer* 
is  where  the  fion.  It  was  agreed  that  this  was  a  difconti nuance^  and  a  tor- 
farty  that  x\ous  reverfion  in  fee  out  of  which  this  leafe  was  made ;  but 
cftatehasa  whether  by  the  furrender  of  this  tortious  reverfien  being  gone  the 
legal,  and     leafe  (hould  be  fo  too  was  the  doubt  of  the  cafe.     Saunders  took 

r**fiw  *  ^*"  *^  *^  ^^  ^^  '^  ^^  ^^^  made  a  leafe,  having  no  eftate,  and  after 
ftateonly';  purchafed  it  ihould  be  a  leafe  by  eftoppel.  And  Pemberton  Ch. 
for  in  the  J.  held  it  to  be  by  eftoppel,  though  an  intereft  pafs'd  at  prefent, 
J*"?*"*^  the  leflbr  having  a  wrongful  eftate)  See  Vent.  357.  Anon,  and 
work°bye-   Skin.  2,  3.  Mich.  33  Car.  2.  B.  R.  Paulin  v.  Hardy. 

iloppelf  * 

thoogh  an  iniereft  pafs'd  fo  long  at  the  eftate  out  of  which  the  leafe  was  derived  raaain'd  v^ 

defeated.     Vent.  35S.  Mich.  33  Car.  2.  B.  R.  Anon. 

N.  B.  What  is  within  the  parenthefes  is  as  the  cafe  is  reported  in  Skinner.  a»  3.  and  fo  is  dife> 
fcotly  ftated  from  the  S.  C.  in  Vent.  357«  358.  and  diflferasto  the  death  of  J.  S. 

10.  A.  madea feoffment to^^yikolbinfelf for life^  ondafterthe 
death  of  him  gnd  M.  his  wife^  to  the  ufe  0/6,  (eldeft  fon  of  A.) 
for  his  lifcy  and  ^er  the  death  of  A.  At,  andB.  to  the  ufe  rfB.  ^nd 
the  heirs  male  of  his  body^  and  for  default  of  fuch  ifliie,  to  the  ute 
of  the  heirs  ofB, — 5.  had  iffue  a  daughter^  and  then  by  fine  and 
indenture  granted  to  G.for  ^00  years.  B.  dies  ;  M.  dies  ;  A.  ft«ll 
living.  Upon  a  reference  out  of  Chancery  to  the  Ld.  Cb.  J* 
Hale,  and  after  hearing  the  arguments  of  counfel,  his  lordfiup 
was  of  opinion,  that  the  eftate  as  above  limited  to  B.  was  a 
contingent  remainder;  and  that  the  eftate  which  c<nne$  to  the 
heir  upon  the  happening  of  the  contingency  feeds  this  eftoppel, 
and  then  the  eftate  by  eftoppel  becomes  an  eftate  in  intereft,  uei 
ihall  be  of  the  fame  efted  as  if  the  contingency  had  happened  be* 
fore  the  fine  levied.  PoUexf.  55,  j6«  and  66.  Jamiarj  3.  i672» 
Weale  v.  Lower. 

3  II.  Sam 


II.  Santi  eftoppels  are  ahfolutely  conclufioty  and  form  by  conclu^ 
fin  give  an  interefi.  The  leffor  made  a  Itafe  to  fV.  R.  for 
Ao  years  J  and  ahaut  a  year  afieruDards  he  made  another  leaje  to  W. 
W.  for  20  yean ;  now  if  there  was  ari  attornment  to  this  fecond 
ieafe^  then  it  amounts  to  a  grant  of  the  reverfion  of  the  leflbr ; 
but  if  no  attornment  then  it  is  a  leafe  by  eftoppel.  3  Salk.  152. 
pi.  3.  Holman  v.  Hore. 

I  a.  There  is  a  difference  where  the  indenture  immediately 
paffesfucb  an  inter  ejl  as  was  intended  by  the  parties^  and  afterwards 
by  fame  matter  ex  pofi  faSlo  that  intereft  is  determined  by  an  extin-^ 
guijhment  of  the  eflate  of  the  leffor^  out  of  which  the  eflate  was  de- 
rived. In  fuch  cafe  the  parties  ar^  not  eftopp'd  to  (hew  the 
fpecial  matter.  Carth.  248.  Mich.  4  W.  &  M.  in  B.  R.  HiL- 
man  &  Ux\  alias  Gilman  v.  Hore. 

1 3.  Or  in  cafe  where  a  leafe  is  made  to  A.  for  40  years ^  andtht 
lejRr  onfts  him^  and  then  Uafesfor  ^o  years  to  B.  who  enter s^  and 
then  ^thefirft  leilee  re-enter s^  and  both  thefe  leafes  are  by  in- 
llenture.  In  this  cafe  B.  in  an  adion  of  debt  againft  him  for 
rent  referved  on  his  leafe  may  plead  the  whole  truth,  and  is 
not  eftopp'd,  becaufe  fuch  an  intereft  pafs'd  by  the  indenture  as 
was  intended,  viz.  a  term  for  40  years.  But  the  leflbr's  eftate 
t>ut  of  which  the  intereft  was  deriv'd,  being  by  diffeifin^  was  by 
the  re-entry  of  A.  determined,  and  fo  confequently  the  term  was, 
out  of  which  it  was  derived.     Carth.  248.  HUman  v.  Hore. 

14.  Upon  a  demife  by  indenture^  by  one  who  has  nothing  in  the  [  4^5   J 
Jandy  if  the  leffor  brings  debt  for  rent,  and  declares  upon  the  demife^ 

and  the  defendant  ^/f/rir  nihil  habuit  in  tenementis,  if  the  plaintiff 
replies  that  be  had  a  fufffcient  eflate  whereout  to  make  the  demife^  he 
bos  left  the  benefit  of  the  eftoppel ;  but  if  he  replied  that  the  UeJe  was 
mads  bv  indenture^  and  concludes y  unde  pettt  judicium^  if  he  Jhall 
plead  this  plea  againft  his  own  acceptance  of  the  Uafe  by  indenture^ 
there  the  defendant  fliall  beeftopped;  hut  if  the  defendant  had 
pleaded  nil  debet^  the  plaintifF  might iiave  taken  advantage  of  the 
eftoppel  upon  evidence,  becaufe  the  pleadings  are  not  brought 
to  fuch  a.  point  in  the  cafe,  as  to  give  the  plaintiiFan  opportunity 
of  repljring  the  eftoppel.  2  Ld.  Raym.  Rep.  1 051.  per  Holt  Ch« 
J.  obiter.  Mich.  3  Ann.  in  Cafe  of  Trebiban  v.  Lawrence. 

15.  A.  leafes  lartd  which  is  not  his,  but  after  be  pur  chafes  it  s 
the  leafe  ihall  bind  him,  his  heirs  and  afligns,  and  an  eftoppel 
that  afte£^s  the  intereft  of  the  land  Ihall  run  with  it  whoever 
takes  it.  Per  Holt  Ch.  J.  6  Mod.  258.  Mich.  3  Ann.  B.  R. 
Trevivan  v.  Lawrence  &  al*. 

16.  An  eftoppel  in  pleading  does  not  bind  the  jury  unlefs  it 
works  on  the  intereft  of  the  land  ;  per  Holt  Ch.  J.  3  Salk.  151* 
Pafch.  3  Ann.  in  Cafe  of  Trevivian  v.  Lawrence. 

17.  If  a  mortgagee  brings  an  eje£lment  againft  the  mortgagor 
.and  he  pleads  not  guilty,  the  mortgagor  ffaall  never  be  allowed  to 

give  in  evidence  a  precedent  mortgage,  he  being  eftopp'd  as  to 
that  matter;  per  Holt  Ch.  J.  3  Salk,   151.  Pafch.  3  Ann.  in 
Cafe  of  Trevivian  v.  Lawrence. 
•     V».  X.  ,  N  n  ^  (C.  a) 


4^5  €fioppel 


(C.  a)     Pleadable  in  what  Cafes  ;  and  how. 

T.  TN  afTife  the  tenant  intitled  himfelf  that  a  fine  was  Imei 
^  to  P,  andS.  and  to  the  heirs  of  P.  whofe  eftaU  P.  had  and 
diedj  and  the  tenant  is  heir  to  hinij  and  gave  colour^  the  plaintiff  fail, 
that  thffame  5.  wasjeifed  in  fee  and  enfeoffed  kim^  ahf'que  boc^  that 
71  hadtheejiate  of  P.  and  S.  and  the  tenant  faid^  that  the  fame  S. 
in  the  bar  is  the  fame  S.  in  the  fine  ^  who  had  not  hut  for  term  ofUfe  to 
him  and  P,  ana  to  the  heirs  of  P.  Judgment  if  he  (hall  fay  againft 
the  fine  that  S«  had  fee»  &  non  allocatur  ;  for  the  iffui  is  tendered 
before  by  the  traverfe  of  the  que  eftate^  and  therefore  he  ought  to 
maintain  itj  viz.  that  he  has  the  eftate  of  P.  and  S.  and  fo  he  did, 
and  fo  fee  where  title  is  fnade^  and  the  bar  is  traverfidy  the  defen- 
dant Jhall  not  plead  ejloppel  again/i  the  titUy  but  maintain  the  rffke^ 
quodnoia.     Br.  Eftoppel,  pi.  66.  cites  ii  H.  4»  8i. 

2.  Forger  of  deeds  was  brought  in  the  county  of  W,  and  D» 
inafmuch  as  the  defendant  forged  divers  deeds  of  the  manor  of  D. 
which  extended  into  the  counties  of  IV.  and  D.  by  which  he  was 
difturbed  of  his  poflefliony  the  defendant  faid^  that  anno  2  H.  6. 
JV.  and  L.  brought  afftfe  in  the  county  of  L.  againft  the  nawpbnntiff 
of  the  f aid  manor  of  D*  the  defendant  in  the  ajjifefaid^  that  12  acres 
in  the  county  of  D.  were  held  as  of  his  manor  of  D.  and  fo  parcel  ef 
the  manor  in  the  county  of  D,  Judgment  of  the  writ  brought  in 
thecounty  of  L.  only,  and  if  &c.  nul  tort,  by  which  the  aflile  was 
awarded,  which  found  the  feijin  anddlffeifin^  and  the  plat ntiffyecoverd 
and  had  execution^  which  eftate  in  the  manor  the  defendant  basjjudg" 

L  4^^  J  ment  of  the  writj  and  the  opinion  there  was,  that  the  plea  is  not  weii 
pleaded,  becaufe  he  pleaded  matter  ofeftoppel,  and  concluded  to  the 
writj  where  the  concliiCiQnJbould  be  judgment  if  againft  this  mattirtf 
record Jhall  he  be  received  tofayythat  the  manor  extended  into  tbecowo^ 
ties  of  fV,  andD,  wherefore  the  defendant  pleaded  accordingIy,aDd 
there  itisfaid,ifeftoppelbegooiI  to  a  common  intent  it  isfiifficient; 
for  it  may  be  here  that  at  the  time  of  the  afHfe  anno  2  H.  6.  the 
manor  extended  into  two  counties,  and  yet  at  the  time  of  the  forg- 
ing into  the  one  county  only,  as  if  the  land  parcel  in  the  otlKC 
county  was  recovered  of  later  time,  or  releafed  by  the  lord  to  the 
tertenant,  or  difleifm  thereof  made ;  Newton  and  Portinton  ma- 
tata  opinione,  faid,  that  he  ought  to  traverfe  alfo,  ahfque  hoc  that  this 
which  was  in  thecounty  of  D,  was  parcel  at  tbi  timo  oftbt  medti^. 
Br.  Eftoppel,  pi.  90.  cites  22  H.  6.  53. 

3.  If  a  man  pleads  eftoppel,  and  concludes  to  tbi  writ  it  is  iD. 
Br.  Eftoppel,  pi.  90.  cites  22  H.  6.  53* 

4.  A  leffee  by  indenture  cannot  plead  nilbahuit  in  tenementis  JpO' 
(ially^  any  more  than  a  general  nil  habuit  &c.  without  adnatting 
an  inter  eft.  2  Lid.  Raym.  Rep.  I5SX.  Mich,  2  Geo.  2.  B.  R« 
Palmer  v.  Ekins. 

9  p.a) 


€fto]}pel.  4^6 


(D.  a)    Pleadings. 
At  what  Time  Eftoppel  muft  be  plead[ed. 

1.  TF  a  man  has  matter  of  conclu{io(i  as  recovery^  fine  levied  hf 
anceftor^  or  the  like,  and  does  not  plead  it  by  way  of  eftop- 
pel, as  the  form  is,  h\xt  joins  ijjue  upon  the  dying  feifed  of  the  ^»- 
ce/ior  &c.  where  the  recovery  had  eftopped  him,  and  compelled hifA 
to  make  title  after  the  matter  of  record^  there  if  the  iflue  be  found 
againft  him  per  pais,  he  has  hft  the  advantage  of  efloppel  for  ever, 
hy  reafin  that  he  did  not  plead  it  at  firji^  and  rely  upon  it.  Br.  Ef- 
toppel, pi.  112.  cites  38  H.  6.  29. 

(E.  a)     Pleadings.     EftoppeL 

Where,  and  what  Plea  to  a  Deed  in  one  Adiott, 
fhall  eftop  Defendant  from  pleading  a  variant 
Plea  in  another  Adlion  on  the  fame  Deed. 

I.  JN  a  fci.  fii.  the  tenant  pleads  a  releafe.     The  plaintiff  avoids 

this  by  durefs  at  B.     The  tenant  pleads  eftopple,  becaufe 

the  plaintiff  had  before  in  a  like  action,  in  which  he  was  named^ 

avoided  it  by  durefs  at  E.  and  it  was  held  that  he  could  not  vary 

from  the  place.     6r.  Faits,  pi.  12.  cites  45  E.  3.  2. 

2.  Nor  fhall  he  at  any  other  time  avoid  it  by  nonagtj  or  other 
cauje  than  the  firjf  caufe  3  per  Thorpe  j  quod  non  negatur.  Br. 
Faits,  pi.  12.  cites  45  E.  3.  2. 

3.  Debt  upon  obligation^  the  defendant  faid^  that  he  was  lay,  and 
9Ut  lettered,  and  it  was  read  to  him  with  condition  where  it  is  Jingle^ 
and  fo  not  his  deed  ;  to  which  the  plaintiff  faid,  that  to  this  he  fhall 

not  be  rcfceived,  for  at  another  time  he  himfelf  brought  detinue  againft .  f  487  J 

^.  B.  of  the  fame  obligation^  who  prayed  garnijhment  againji  this 

defendant^  tuho  came  upon  fci  re  facias,  zndfaidy  that  that  writing 

delivered  was  upon  certain  other  conditions  to  be  performed  to  deliver 

it  to  the  plaintiff'^  and  otherwife  not,  and  laid,  that  the  conditions 

were  not  performed^  and  the  others  e  contra,  by  which  the  plain* 

tiff  recovered  the  fame  writing  againft  the  defendant 'y  judgment 

&c.  becaufe  he  has  confefied  the  delivering*  it  as  a  deed   &c. 

it  is  no  eftoppel,  for  he  faid,  that  writings  and  not  his  writings 

and  therefore  no  efloppel ;  and  where  a  man  pleads  not  his  deed, 

the  entry  is,   that  the  writing  aforefaid  is  not  his  deed;  but  per 

Bab.  clearly,  it  is  a  good  eftoppel ;  for  it  cannot  be  his  deed  at 

one  time,  and  at  another  time  not  his  deed.  Bn  £ftoppeI|  pU  6. 

cites  9  H.  6. 59* 

Nnt  (F.a) 


W  €tra^ 


(F.  0    Relief  in  Equity. 

I.  TV  ^  UgitimOit  daugbur  mnd  bir  Jiftir^  a  baftari^jmn  infiat^ 
^  •f  their  livery^  &s  ought  not  Co  bar  in  confcience,  how* 
Tocver  it  mxf  eftop  in  law.    Car/s  Rep.  27.  cites  DoA.  ft 
Stud.  34. 

2.  An  ffi0fe  h  ^§fpUJb€^  mt  he  awarded  in  eMtiify  nor  b  the 
jury  bound  to  find  it,  and  iffnmd^  the  CeurtJhaU  judge  the  lufe 
fwuif  and  fo  the  law  fa^ms  to  be  in  cafe  of  obligations,  covenant 
or  perfonal  contraOs,  hut  where  the  e/hte  is  heund  by  the  eembtfituj 
and  ceuverted  inu  am  iniereft^  though  it  be  fcmnd  by  the  Jury,  yet 
the  Ceurt  flkdl  judge  according  to  the  law,  that  the  efiaU  isgeed  kj 
rerfon  rfthe  eJiefpeL  Pdlexf.  67.  in  Chanc.  Jan.  3.  1672.  in 
the  Cafe  of  Weale  y.  Lower. 

For  more  of  Eftoppel  in  general,  fee  jpftiett  (L.  a.  2)  f  L-  a.  3) 

iFotrmrrjatttoti^imofmer,  Recorli,  IKniti  tCacftic^ 

and  other  Proper  Titles. 


eftrat^ 


(A)     What  Thing. 

^.  Eftny,   [i.  O  WANS  may  be  taken  as  eftrays.    7.  H.  6.  27.  b.] 

pU  J.  citei  O 


S.  C  but 


pot  S.  P  Titth.  Bar,  pi.  6.  £ttes  S.  C.  Ar  S.  P. S.  C  cite4  per  Cur.  7  Mo<,  t6.  \» 

*  The  reafon  ofcftray  is,  becaufe  when  there  it  none  that  can  make  title  to  the  Atag*  the  1" 
fives  it  to  the  Kiog  if  the  ewnet  does  not  claim  it  within  a  year  and  a  dajt  and  atfo  Wcwfr  i^ 
cattle  mic^t  not  periih,  which  are  called  animalia  vaginntia  &c.  Per  Cook  Ch.  J.  Godh.  150*  H* 
8^5.  PaCck.  5  Jac.  C.  B.  Taylor  ▼.  James.  « 

CAQ    1       It  becomes  an  cftrar  after  the  firft  pto&afliatien,  and  not  Iboner ;  per  ttk  Ck.  ]. 
V»^    J   IiMod.  90.pl.ift.Trtn.5Ann.B.R.  Hcnljv.Wtkh. 

2.  iiiefiwlcuiht  an  eftray but  a fwan.  4  Inft.  4&X  cap.  ft* 

(B)  The  Goods  of  whom  ihall  be  (aid  Eftrays. 

[i.  TF  the  goods  rfthe  King  flray  into  the  manor  of  a  comnoa 
^  perfon,  and  there  remain  (y  a  ytu  and  a  day  e^t^' 


nunkn  (fc.  jet  il  i$  not  a  ftray,  for  die  King  ihall  jioe  \ok  i|» 

39  £•  3-  4-1 

[2.  So  if  the  cbattilafj.  S.  ftraj  /«/#  iU  nSamrrftbe  Kingy  *^-  ^^^?^ 

md  the  Kingfei%iS  it,  suid  after  within  tbeytar  itjlrays  into  the  \'^ "^ 
manor  of  a  common  per/oOj  and  there  remains  for  a  year  and  a  day  Fitzh. 
^er  proclamationy  yet  this  (hall  not  bind  the  King.     39  £.  3.  4,  ^^^^*/n. 
fiutqusere.]  ' 

3.  If  goods  of  an  infantf  feme  covert^  executor^  man  in  prifon^ 
or  beyond  fea^ftray,  are  proclaimed  according  to  the  law»  if  none 
claims  them  within  a  year  and  a  day,  they  fluU  be  all  bound. 
The  fame  law  of  wreck  of  the  fea  $  for  the  law  is  ftrifl  and  bind- 
ing in  both  cafes.  5  Rep.  108.  b.  Pafch.  43  Eliz.  B.  R.  in  Sir 
H.  Conftable's  Cafe. 

4*  If  the  eftray  Jlrays  again  into  another  manor j  the  firft  lord  But  Wfm 
cannot  take  him  if  the  other  claims  him  as  an  eftrav,  becaufe  the'^'*"^  ^. 
pofleffion  was  rather  in  regard  of  his  manor  than  himfelf ;  per  ^,  jtn. 
Hobart  Ch.  J.  Winch.  68.  Mich.  21  Jac.  C.  B.  in  Cafe  of  li^ 
Pleadall  v.  Gofmore. 


(B.  a)    In  what  Place  it  may  be  taken* 

I.  T  N  trej^fiy  a  tmn  juflified  fir  ^ray^  beeattfe  he  is  lord  of  the  '  ^^*  '•• 
^  manor  rfD,  and  that  he^  and  all  thofe  whofe  ejiate  he  has  in  s.  c!^  dw 
ity  time  out  of  mind  have  haijiray  there j  by  which,  becauie  the  beafts  nane  of  Sit 
came  there  eftraying,  he  feized  them  as  tir^y^  and  proclaimed  in  J^^  ^^ 
fairs  and  markets ;  but  per  Strange,  if  the  owner  has  caufe  to  have  ^^  *  *^ 
common  there,  and  puts  bis  heqfis  there  to  common^  this  is  not  ftray, 
becaufe  they  are  there  by  authority.     Br.  Eftrajr^  pi.  3.  cites 
7  H.  6.  27. 

a.  And  it  feems  by  him,  that  the  lord  of  the  foil  ought  to  take 
notice  whether  they  are  the  beafts  of  the  common  or  not,  and  this 
feems  to  be  true,  if  they  have  the  mark  of  the  commoner.    Ibid. 

(C)    Proclamation* 

Cl*  JF  the  next  market  town  be  in  another  county  than  where  the 
^  eftray  is  feized,  quaere,  whether  the  proclamation  ought 
to  be  there  ?] 

2.  He  vrhojtiftifiesfor  eftray  made  prefer  iption  in  bis  manor ^  and  [  489  } 
faid further^  that  according  to  the  cujtom  in  the  realm  of  England 

ufedy  they  fi>aU  proclaim  them  in  two  market  vills^  viz,  in  D,  andS. 
'and  on  the  market  days^  viz»  the  Monday  in  D.  and  the  Saturday 
in  S.  and  fo  it  feems,  that  eftrays  (hall  be  proclaimed  in  the  two 
next  market  vills,  by  the  common  law,  and  two  market  days,  the 
one  in  the  one  vill  ,and  the  other  in  the  other  vilK  Br.  Eftray, 
pi.  10.  cites  Lib,  Intr. 

3.  The  eftray.  ought  to  be  proclaimed  in  market  in  two  fcvcral  Prociam^ 

N  n  3  vi)ls  i 


48^ 


tttXttl^, 


tionfliould    vills }  and  therefore  till  this  be  done,  and  the  year  and  day  pa&^y 
^  ^^V^  the  lord  of  the  franchifc  has  not  zny property.  Finch's  Law  45. 

church. 

Cio.  E.  71 6.  pi.  41.  Mich.  4.1  Se  41  Elix.  C.  B.  Brownl«w  t.  Lambert— -In  one  or  three  mar- 
kets adjoining,  at  three  fcveral  days.     Bendl.  19.  Pafch.28H.  8.-^— It  ought  to  be  cried  in  the 

market  and  in  the  church  prout  moris  eft.    Br.  fiftray,  pi.  4.  cites  39  E.  3.  3. Yitih.  EAnp 

pj.  3,  cxtca  S,  C. 

4.  In  the  proclamation  it  ought  to  be  Jbewn  of  what  kind  tin 
^ray  ;V,  as  fheep,  horfe  &c.  and  ought  to  tell  the  name  ojtbefeifery 
fo  as  the  owner  may  know  whither  to  refort  for  bis  cattle* 
Godb.  151.  pi.  195.  Pafch.  5  Jac.  Taylor  v.  James. 

5.  The  proclamqtion  muft  be  in  convenient  time  which  the 
Court  will  adjudge  of;  per  Hobart  Ch.  J.  Win.  68.  Mich.  12 
Jac*  C.  B.  in  Cafe  of  Pleadall  v.  Gofmore* 


Noy  T44. 
S.  C.  but 
S.  P.  does 
not  appear. 


•  Fol.  879. 


9r.  Eftray, 

pi .  4.  citet 

S.  C.  &  P. 

byKnivet. 

•— Fitxh. 

E^ay,  pi.  3.  cites S.  C. 


(D)     Eftray* 
[Retaking.] 

[l.  iFfiuansJlray  into  my  water,  and  Ifeifi  tbem^  and  a  •^«r- 
g^^'i  '^ho  right  has  to  putjwam  into  my  water  hy  cuflem^ 
takes  thefe  fwans  of  his  own  tort,  and  after  puts  them  into  the 
water  as  his  proper  [wans^  and  gives,  notice,  yet  I  may  take 
them  again.     7  H.  6.  28.3 

[2.  If  the  cattle  of  J.  S.  Jlrays  into  the  manor  of  the  Ktng^TsA 
he  feifes  it,  J.  S.  cannot  take  it  within  the  year  before  that  he 
has  proved  it  to  he  his  chattel.  39  £.  3.  4.  ^Quxre  this  for  how 
can  he  make  his  proof?)  3 


Tinch'sUw      3.  If  a  man  takes  beafls  as  cftray,  and  keeps  them  for  three  ptar- 

•cqordiBgly.  ^^^t  of  the  year y  and  after  they  ejlray  from  him^  and  another  gets 
thern^  ^^  firfi  lord  vfho  keeps  them  for  three  quarters  cannot  re* 
take  themy  becaufe  he  has  no  property  in  them  till  he  has  kept  them  the 
year  and  day^  and  proclamation  pajfedy  quod  nota  bene  \  for  the 
pofleiBon  of  the  fecond  lord  is  good  againfthim  who  has  no  pro-, 
perty.     Br.  Eftray,  pi.  11.  cites  33  H.  8. 

^T*'  **  4«  S9  if  it  be  but  the  day  before  the  year  ended.     Brownl.  236. 

the"iord^or  ^'''"-  ^  J^^*  Harvey  v.  Blacklole. 

«n  eftray  it  is  a  poiTeflion  of  the  eftray  in  the  lord,  and  the  beginning  of  property.  Win.  6S.  Mkb* 
%i  Jac.  C.  B.  in  Cafe  of  Pleadall  v.  Cofmore.— — If  this  eftray  within  the  year  eftray  c«of 
the  manor,  the  lord  may  chafe  back  the  eftray  until  he  be  feifed  by  another  lord  which  hath  eftnys; 
but  if  he  be  feifed- by  another  lord,  then  the  firft  has  loft  all  his  poftibility  of  gaining  the  propem. 
and  the  other  lord  ought  copioclaim  it  de  noTO;  agreed.  Hutt.  67.  HilL  20  Jac.  iaCalcof 
Fkydell  t.  Co(i&.ore» 


(£)  Abuier. 


cftrat*  49<> 


(E)     Abufer, 
How  the  Lord  ought  ta  demean  himfelf. 

[i.  TF  a  horfe  be  taken  as  a  ftray,  the  lord  who  took  it  cannot  Cro.  J.147. 
^  labour  him  within  the  year^  tor  within  the  year  and  day  he  5^^  v.    * 
has  not  any  property  in  him.     H.  4  Ja.  B.  R    adjudged  be-  Coward, 
twecn  Bagjhaw  and  GaelardA  ^'  C.  and 

though  it 
was  alleged  to  be  the  commoa  couzfe  t»  ufe  ftray  horfes  with  wyths  about  their  neclc,  the  Court  held 
it  to  be  anabufe.  Noy  1 19.  Bagfiiaw  v.  Gawjn,  S.  C.  refolvcd  that  he  cannot  work  the  eftray. 

■         Yeiv.  96.  S.  C.  adjudged. Godb.  151.  S.  P. The  lord  cannot  work  the  eftray»  but 

may  keep  him  in  hii  liable.     Hutt.  68. 

[2.  If  a  cow  be  taken  as  an  eftray  it  may  be  milcVd  within  the  Cro.  J.  14S. 
year^  becaufe  ihe  will  be  the  better  for  it,  and  tends  to  the  pre-  ^'s^'p'^ 
fer^'ation  of  the  cow  ;  for  he  who  takes  an  eftray  ought  to  find  mittedper 

him  vi^ualsj  and  to  provide  that  it  does  not  perifh  for  want  of  Cur. 

good  keeping  ;  but  otherwifc  of  a  diftrefs.     Hill.  4  Jac.  B.  R.  ^°(^.  J5's.'p, 
per  Cur.  in  Bag/haw  and  Gallard's  Cafe.']  refolvedj 

and  Noy 
laid  it  was  reiblred  in  one  Prideauz's  Cafe  that  a  nun  might  (hear  an  eftray  but  not  work  him. 
See  tit.  Diftrefs  (P)  pL  8. 

[3.  It  IS  not  a  good  cuftom  that  when  a  ftray  is  taken  within  Browni. 

the  manor,  that  the  bailiff  fliall  put  it  in  a  great  moor  export  of  the  ^f/'^""" 

manor^for  his  fujienancty  and  there  fhall  remain  during  the  year,  BJacklole, 

and  if  he  be  unruly^  that  he  fhall  befsttzr'd  till  he  be  gentle.    M#  s.  C  u 

8  Jac.  B.  per  Cur.  between  Harvey  and  Blackdon.]  %1'iTt^. 

ing.— Win.  67.  cites  Harvey  t.  Blacklocka  S.  C.  as  adjudged  that  an  eftray^  though  unruly,  cannot 
be  fettered. 

4.  But  at  an  affixes  at  Sarum  162 1,  between  PUdall  and  Cof^  Per  Huiton 

more  in  trover  and  converfion,  it  was  ruled  upon  evidence  per  Wy^j/^^ 

Tanfield  Chief  Baron,  that  if  the  eftray  being  j  cott^  after  procia-  ruiycoit 

mation  be  unruly  ^  fo  that  he  cannot  be  kept  within  the  fences^  the  maybe  ity 

fences  being  in  good  repair^  and  for  this  he  crofs-fetters  him^  this  ^^^^^  '^ 

is  lawful  though  the  year  is  not  pafTed,  inafmuch  as  he  ought  to  ordinary 

keep  itfafe^  and  is  anfwerable  for  it  tf  it  be  loftA  manner  1 

''  -^  J  J  y    ■»  but  per  Ho* 

but  Ch.  J.  contra ;  for  the  lord  has  rather  the  keeping  of  him  than  the  property,  and  his  poflelfioa 

being  m  regard  of  his  manor,  and  not  of  himfelf,  he  cannot  anfwcr  for  the  wrong  the  colt  does  in  the 

lands ot  others.     Winch.  68.  Mich.  z\  Jac.  C.  B.  in  Cafe  of  Plcad.iU  v.  Gofmore.^ Adjudged 

by  (hree  J.  contra  Hobert  Ch.  J.  that  the  tettering  the  colt  as  he  fettered  his  own  horfes  was  lawful 

Winch.  125.  Pafch.  I  Car.  S.  C. 


[5.  If  an  eftray  be  feifed,  and  proclamation  made,  the  lord  of  The  eftray 
the  manor  may  juftify  x>\t  detaining  of  him  till fufficient  amends  be  !^*^'/J*^' 
ffitfiif  by  the  owner  for  the  pafture  during  the  time  of  his  being  apei^cKi 
Acre  5  and  if  the  lord  requires  more  for  amends  than  is  reafonablcy  ^^^  cu.tody 
yet  if  the  owner  docs  not  tender  fufncient  amends  for  the  pafti.re  ^.  *^,,  \ 
the  r^mer  Qt  hxm  \s  lawful.    At  the  aflia^s  at  Sarum  102 1,  be-  be  nude  w 

N  n  4  tweca 


49<^  t  ^Mtttil^ 

the  lord,  tween  Pleadall  and  Cofmon^  ruled  upon  evidence  in  trover  and 
Sc/ilibn'  converfion  per  TanfieH  Chief  Baron  then  judge  of  the  aiEzes, 
that  the       New  Entries  170.  a.] 

lord  cannot 

[AQ I  1  ^"^'^  ^^'"'  ^"*  ^^*  ^*  ^*" — ^^  ^^  quantity  of  amends  comea  m  qveftlofi  H  (hall  be 
^^  J  tried  in  thw  Court.  Godb.  151.  C.  B.  Tailor  v.  James. ^Th«  party  ought  to  de- 
mand the  amends  for  the  feeding  at  his  peril,  fo  that  the  reaiboabieneia  may  be  adjudged  per  Car. 
tlcfj  144,  Taylor  ▼.  James. 

6.  It  ought  to  be  kept  in  land  in  the  IbrePspoJfeJJimm     Godlu 
150.  pi.  195.  Pafch.  5  Jac.  C.  B:  Tailor  v.  James. 

7.  The  lord  cannot  ride  an  horfe  that  is  an  eftray,     Yclv.  96. 
Hill.  4.  Jac.  B.  R.  Bagfhaw  v.  Gaward. 

8.  Nor  can  he  work  an  ox.     12  Rep.  loo.  Trin.  10  Jac.  per 
Cur.  Anon* 


(F)  Property.  When  and  how  gained. 

And  by  -whom. 

S.P.  II        I.    7  E  S  S  E  E  for  life  :fa  manor  feifes  an  eftraj  and  dies  before 

Trti  ^°'  '*'  ^^^'»  ^^  '*'  ^^^  f^JS^^  \  Jt  fcen^cd  that  the  executors- 

Ann.  B.  R.  of  the  leflee  (hall  have  it,  and  not  he  in  the  reverfion;  for  although 
lUniy  ▼.  the  lefice  had  not  an  abfolute  property  in  it  during  his  life,  jet 
Wcich.        when  the  year  is  paft,  the  property  fliall  have  relation  to  the  time 

of  the  feifure.  Mo.  i  X.  pi.  4.3.  Hill.  4  K.  6.  Anon. 
Trover  hes  ^  jf  ^  ^^^^  \izst  waif  and  flray  within  his  manor  by  prefcrip- 
tray  without  tjon,  and  another  man  takes  theytzxf  oisjiray  out  of  the  manor  &c. 
ao  aduai  he  who  has  the  manor  (hall  have  an  a£bion  of  trefpafs  for  them 
'''nTeilin  ^^'  ^^^  ^^^^  without  anyfeifure  of  them  brfore.  F.  N.  B.  91.  (B) 
Ch.  J.  obiter.    2  Keb.  5S9.  in  pi.  5.  Hill*  21  &  22  Car.  t.  B.  R. 

3.  Waif  in  one  manor  firays  into  another  \  per  Catlin  Ch.  J. 
no  property  is  changed  by  the  waif  without  feifurey  uniefs  in  the 
King's  Cafe  by  prerogative.  D.  338.  a.  pL  40*  Trin.  16  £lis* 
Anon. 

4*  When  cattle  come  into  other  men's  grounds  ftraying  from 
the  owners,  then  the  party  or  lord  into  whofe  grounds  or  manors 
they  comecaufeth  them  to  be  feifed,  and  a  wy the  put  ahnU  their 
necksy  and  t;o  be  cryed  in  three  markets  adjoining,  (hewing  the  marks 
of  the  cattle,  and  then  if  the  true  owner  claims  them  not  withia 
a  year  and  a  day,  the  property  of  them  is  in  the  lord  of  a  manor 
whereunto  they  did  Aray,  if  he  have  all  eftrays  by  cuftoa  or 
charter,  elfe  to  the  King.     Bacon's  Ufe  of  the  Law.  65. 

5.  If  two  tenants  in  common  be  of  a  manor^  to  the  which  waif 
and  (Iray  does  belong,  a  ftray  does  happen,  they  are  tentots  ia 
common  of  the  fame,  and  if  the  one  does  take  the  firay^  the  e/inr 
has  no  remedy  by  action  but  to  take  him  again.  Co.  Litl.  loO.  a. 

6.  But  if  prefeription  theme  is  to havijhe  fi[fi  btaft  happcniBg 

5  a« 


as  a ftray,  «W fi^  tiiar  thifiemd^  dicrean  adton  Uat  if  riie  one 
tak^  that  which  pertaios  id  the  other.    Ca  Litt.  100.  a. 

7-  If  any  ^ray  bappin  within  th$  nuuur  oftb€  vnfi^  if  the  iij^  *J*  J^ 
hat§i£ti  before  Jeifiti^e^  tht  wifefliall  have  \t^  for  that  the  property  ^o„i^  ^ 
was  not  in  the  *  wife  before  feifure.    Co»  Litt.  351.  b.  (huAnd.) 

8.  A  man  feifed  of  a  manor  to  which  he  has  ftray  appendant  by 
pre(cription&c,  by  his  ImiBff  be  foixed  mi  ex  as  ajiray  within  the 
manor,  and  mahs  freciematiMS  MCCorSing  to  law,  and  within  the 
year,  and  leU  ike  nunmr  with  all  royalties^  and  liberties^  and  after 
the  year  and  Jay  pajfed\  Brown  J.  was  of  opinion,  that  the  leflbr 

fliould  have  it,  forafmuch  a$  he  had  the  poflfeflion,  and  when  the  £  49^  1 

year  and  day  are  pailed,  the  propriety  (hall  have  relation  to  the 

time  of  the  firft  feifure ;  but  all  the  juiHces  were  i^ainft  him, 

and  that  die  Uffiejhall  have  itj  forafmuch  as  the  property  of  the 

ftrav  is  not  altered  or  changed  before  the  year  and  day,  and  the 

lord  of  the  manor  undil  the  year  and  day  are  pafled,  has  but  the 

cuftody,  fo  that  the  owner  may  relieve  it  always  within  theyear 

and  day,  if  he  will  pay  for  the  meat  of  it.     12  Rep.  100.  Trin. 

10  Jac.  Anon. 

9.  The  lord  gains  no  property  in  an  eftray  till  the  year  and  day 
be  pad  &c.  nor  can  he  maintain  an  a£tion  of  trejpajs  pr  taking 
from  him  fuch  eftray  in  the  interim,  for  he  cannot  fay  quareovem 
&c.  fuam  cepit  till  the  year  expired,  but  he  may  maintain  a  fpc- 
cial  a£iion  upon  his  cafe  for  fuch  taking.  Clayt.  107/  pi.  182* 
Ailis.  Apr.  8.  Car.  Whitefield  Judge.  Burdet  v.  Mattbewman. 

(G.)     When  and  how  to  be  delivered  to,  or  dc« 
manded  or  feifed  by  the  Owner. 

1.  TF  a  horfe,  ox,  or  cow  come  as  ejiray^  and  the  brdofihe  manor 
^  who  has  ftrays  there  takes  ity  and  the  owner  comes  within  a 
month  and  demands  his  beaftsy  and  the  other  retains  it  for  hisfood^ 
this  is  a  good  juftification  \  and  fo  fee  that  though  Qie  property 
be  not  changed  to  the  lord  within  the  year,  yet  he  may  juftify  the 
retaining  for  his  food  ;  for  he  is  not  bound  to  give  food  to  the 
beaft  of  the  owner  for  nothing,  andht  may  retain  //  till  the  owner 
he  known  who  will  claim  it,  oSierwife  it  is  of  diftrefs*  Br.  Jufti* 
fication,  pi.  17.  cites  44  £.  3. 12. 

2.  If  the  owner  demands  the  eftray  and  makes  any  reafonabte  s.  P.  andfo 
froof<i  as  if  he  Jbew  the  marks  lie,  it  is  fuificient,  and  the  party  at  '>T  «*«  •*tf- 
his  peril  ought  to  deliver  him  the  eftray.     Godb.  150.  pi.  195.  SenTicfcl 
Pafeh.  5  Jac«.  C«  B.  Taylor  v.  James.  boure,and 

It  tt^ed  not  be  by  oath.  Noy  144. 5.  C« 

3.  If  be  can  inftnid  him,  and  give  any  reajon  why  the  eftray 
belongs  to  him,  it  is  fufiicieilt,  as  in  the  Cafe  of  Wreck,  fi  di- 
cere  potent*  Godb.  150.  pi.  195*  Pafch*  5  Jac#  C.  B.  Taylor 
r*  James. 

4.  Agreement 


49*  Cftra^ 

'    4.  Agnement  ought  to  be  made  fir  the  keepings  and  the  qoan* 
tity  thereof  fhali  be  tried  if  it  come  in  queftion.     Godb.  151.  pL 
f  195.  Pafch.  5  Jac.  C.  B.  Taylor  v,  James. 

5.  Trefpafs  for  his  horfe ;  defendant  pleads  that  one  P.  iras 
owner  of  the  horfe,  and  that  the  horfe  eftrayed  out  of  his  pofieffion 
and  came  to  the  hands  of  the  plaintiff,  and  that  he  by  command  of 
P.  demanded  the  horfe  within  a  year  Sec.  mnd  tendered  anunds^ziA 
that  the  plaintiff  refufing  to  deliver  him  he  took  him ;  to  this  there 
was  a  frivolous  replication,  and  upon  that  a  demurrer  ;  and  per 
Cur.  without  telling  anymarki^or  makinganyfrMf  of  property^  (which 
may  done  upon  the  trialj  the  owner  may  feife  his  horfe  where 
he  £nds  him.  2  Salk.  686.  pi.  i.  Mich.  4  Ann.  B.  R.  Henly 
V.  Walftii  cites  Co.  Knt.  40,  170.  b.  Raft.  680.  7  H.  6.  2.  44 
£.  3.  14.  Br.  Eftray  i. 

t  493  3  (H.)     Pleadings  and  Evidence. 

1.  ^R  E  S  PAS  S  of  a  mare  taken  vi  et  armis  ;  the  defendant 
•*  faid^  that  the  King  had  ejirayi  in  the  forefl  of  L.  and  the 
mare  camefiraying^  and  he  took  it  there  to  the  ufe  of  the  King  &c. 
Per  Kirton,  he  does  not  fay  that  he  wasfeifed  as  an  efiray  one  year 
and  a  day^  nor  that  it  was  cried  in  the  church,  nor  markets,  fo 
that  the  property  may  dltcr ;  per  Knivet,  if  it  was  feifed  for  the 
King  as  an  efiray,  it  i$  not  lawful  for  you  to  take  him  before  fiiit 
made,  and  proof  of  the  property;  and  per  Kirton*  hejballfi^ 
that  be  feifed  as  efiray  and  kept  it  for  a  year  and  a  day^  and  made  cry  in 
ihe  market^  and  in  the  churchy  prout  moris  eft.  Br.  Effaray,  ^. 
4.  cites  39  .E.  3.  3. 

2.  Detinue  of  an  affe  eftrayed  5  the  plaintiff  counted  that  he  ef- 
t  ay  ed from  him^  and  was  with  the  defendant  for  a  months,  and  at  the 
end  of  the  month  the  plaintiff  demanded  it  of  the  defendant  and  offered 
reafonahle  fatisfaEtion^  and  he  would  not  deliver  it  s  and  the  drfem* 
dant  jaid  that  he  tendered  hut  2  s,  which  was  notfitfficieni  for  this 
time,  Prifl ;  and  the  plaintiff  faid,  that  he  ofFered  fufficlent,  Prifl; 
and  the  other  e  contra,  and  fo  to  iflfue ;  and  fo  it  feems  that  he 
who  takes  as  eftray  may  retain  it  till  he  has  fufficient  for  the 
finding  of  the  beaft.     Br.  Eftray,  pi.  I.  cites  44  £.  3.  14. 

3.  Action  upon  the  cafe  by  a  prior, /br  that  where  be  and  bit 
predecejforsy  by  reafon  of  bis  franchife^have  always  had  aU  heap 
ejirays  coming  within  their  manor  6lc.  there  had  the  defendant 
taken  two  horfes  &c.,and  held  a  title  good  enough,  without 
claiming  as  appendant  to  the  manor,  or  by  grant,  or  fuch  like, 
^c.  becaufe  the  writ  is  not  to  try  the  right,  but  to  puniih  ibe 
tort.  Thel.  Dig.  105.  lib.  10.  cap.  14.  f.  3.  cites  Mich.  13 
E.  3.  Brief  674.  But  fays  the  defendant  iball  have  travcrfe  to 
fuch  title.     46  £.  3^  29. 

4.  Trefpafs  of  cygnets  taken  \  the  defendant y!r<4  thiA  be  is  brd 
of  the  manor  of  B^  and  that  be  and  thofe  jue  eftate  lie*  have  M 
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tfie  «ftrays  there  &c.  time  out  of  mind,  and  that  the  cygnets  at 
the  time  &c.  were  eftray  there,  by  which  ht  feifed  as  ejlray^  and 
proclaimed  them  in  fairs  and  markets,  and  as  foon  as  he  knevr 
that  they  belonged  to  the  plaintiff,  he  delivered  them  to  him  at  D. 
&c.  and  a  good  plea,  and  not  double;  for  the  firft  plea  excufes  him 
of  the  tort,  and  the  other  of  th^  damages,  that  he  fhould  not 
recover  the  value  of  the  cygnets.  Br.  Double  Plea,  pi.  41* 
cites  7  H-  6. 27.  •  ^ 

5.  Trefpafs  of  a  horfe  taken  ;  Fulth.  faid,  that  H.  was  Jberiff' 
tftht  county  of  E.  and  the  defendant  was  his  hailijfiwQh  a  year,  and 
at  M.  in  the  county  aforefaid  the  fame  horfe  came  an  eftray,  and 
none  knew  him,  nor  demanded  him,  by  which  the  defendant,  as 
bailiff  of  the  faid  (heriff  of  K.feized  hlm^  and  had  him  proclaimed 
at  the  market  daysj  andjhewed  what  in  certain^  and  none  came  to 
challenge  him,  by  which  he  took  and  fold  him,  and  the  jheriff.  accounted 
thereof  in  the  exchequer^  and  demanded  judgment,  fi  rege  incon- 
fulco  you  ought  to  proceed.  Quaere  of  the  aid  of  the  King. 
Br.  Eftray,  pi.  5.  cites  14  H.  6.  5. 

6.  In  an  adion  upon  the  cafe  by  R.  againft  'D.formifujing  of 
the  plaintiff* s  horfe^  by  occafion  of  which  mif-ufe  the  faid  horfe 
became  blind  of  one  eye,  and  gall-back'd.  The  plaintiff  counted, 
thai  the  faid  horfe  was  flolen  by  three  felons  y  after  whom  the  plaintiff 
madi  frejh  fuit^  ^£^A  ^^X.  the  felons  were  apprehended,  and  at- 
tainted a  (  his  fuit  before 'Windham  J.  and  that  the  faid  horfe 
came  unto  the  h^nds  of  the  defendant,  who  mifufed  it  ut  fupra.  t  49+  J 
The  defendant  faid,  that  before  that,  and  the  faid  attainder  of 
the  faid  felons,  the  faid  felons  had  waived  the  faid  horfe  within  his 
snanor^  in  which  manor  he  had  waife  and  eftray  &c.     And  it  was 
boldcn  by  the  Court  that  the  fame  was  no  plea  without  traverf- 
ing  the  frefli  fuit  whereof  the  plaintiff  had  declared  ;  for  by  the 
frefli  fuit  the  property  of  the  plaintiff  in  the  faid  horfe  was  pre- 
ierved,  and  fo  upon  that  mifufer  of  the  horfe  by  the  defendantf 
•    an  adion  well  lies ;  and  judgment  was  given  for  the  plaintiff 
accordingly.     2  Le.  192,  193.  pi.  242.  Trin.  28  Eliz.  C.  B. 
Rook  V.  Denny. 

7.  The  lord  of  a  manor  cannot  prefcribe,  that  if  any  granger 
drives  an  efiray  out  of  the  manor ^  that  he  fliall  be  amerced  in  the 
court  of  the  manor.  D.  199.  b.  Marg.  pi.  58.  cites  41  £Iiz, 
Perkins  v.  Cumberford. 

8.  Trover  of  a  cow  at  Salop.  Defendant  pleads  he  feifed  her 
a  ftray  in  his  manor  of  D.  and  caufed  her  to  be  proclaimed  in  two 
market  towns  next  adjoining,  and  that  plaintiff  claimed  her,  and 
defendant  demanding  of  plaintiff  to  pay  for  her  feeding,  defendant 
refufed,  and  fo  denied  to  deliver  her,  and  traverfes  that  he  is  guilty 
of  the  converfion  apud  Salop ;  and  on  demurrer,  becaufe  he  al-> 
leged  not  that  the  proclamations  were  made  in  theparijh  churchy 
and  becaufe  he  traverfed  the  vill,  and  likewife  for  want  of  a  pro* 
fert,  defendant  claiming  by  a  grant  of  the  King,  judgment  pro 
quer-.  Cro.  £.  716.  pi.  42.  Mich.  41  &  42  Eliz.  C.  d.  Brown** 
low  v.  Lambart. 

9*  In  the  replication,  the  plaintiff  aypws  tbc  taking  as  an 
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cftraj  &c.  as  bailee  &c.  and  that  he  delivered  the  mare  and  colt  vb 
die  copyholder  of  the  faid  manor  to  depafture  in  a  clofe  which  b 
within  the  faid  manor,  and  that  a  year  and  a  day  was  psift^  aii4 
that  within  the  year  the  plaintiiF  had  refufed  to  iatisfy  for  the 
feeding*  Per  Cur.  the  bailee  cannot  delegate  hh  aaihsrity  ta  jw- 
/W,  or  deliver  the  e/lray  to  be  kept  by  another,  hot  dko  eftray  n^if 
to  be  kett  within  the  demefnes  of  the  manor^  in  loctk  aptrtm,  fo  di^  k 
be  obvious  to  the  view  if  fearch  be  made.  Noy  144.  T^lor  v« 
Jeanes. 

10.  In  a  juftification  for  an  eAray,  the  defendant  £d  mH  sBego 
that  it  came  into  the  manor  as  an  ejiray^  and  therefore  the  pka 
was  held  infufficient.  Brownl.  236.  Trin.  8  Jac.  Hanrej  t. 
Blacklock. 

11.  In  ciaiming  a  right  to  eftrays,  it  (bould  be  bid  tanquam 
ad  numerium  pradiSf  pertinen*  \  for  a  man  cannot  have  eftrays  in 
grofs  by  prefcription^  becaufe  they  lie  in  grant,  and  will  not  ori* 
ginally  pafs  without  charter,  and  therefore  where  they  are  in  grofc 
they  are  to  be  claimed  by  a  que  ejiate^  and  made  title  unto  by 
mefne  conveyances.  Jo.  283.  anno  8  Car.  in  Itin*  Wiodfory 
in  Totterfliairs  Cafe. 

12.  Trefpafs  for  his  horfe ;  defendant  pleaded,  that  one  P. 
was  owner  of  the  horfe,  and  that  the  horfe  ef( rayed  out  of  his 
pofleflion  and  came  to  the  hands  of  the  plaintiff,  and  that  he  by 
command  of  P.  demanded  the  horfe  v/ithin  a  year  &c.  and  <r»- 
dered  amends^  and  that  the  plaintiff  refufing  to  deliver  him  be  took 
him ;  to  this  there  was  a  frivolous  replication,  and  upon  that  a 
demurrer.  Without  telling  any  marks,  or  making  any  proof  of 
property  which  mzy  be  made  on  the  trials  the  owner  may  feize  his 
hocie  where  he  finds  him  i  per  Cur.  2  Salk.  686.  Mich«  4  Ann. 
Henley  v.WaMh. 

13.  Though  the  defendant  does  not  plead  diredly  that  he  ten- 
dered amends,  but  only  that  he  demanded  the  horfe  proferenda 

Jatisfa^iofi\  yet  the  Court  held  this  a  dire^  affirmation,  like  the 
cafe  of  warrantizando  vendidit,  where  the  participle  affirms  as 
dirc£tly  as  a  verb ;  fo  dans  phgam  mortalem  is  well  enough* 
Ibid,  fays,  vide  2  Cro.  630.  4  Rep.  Long's  Cafe. 
r  Aqe  J  14.  And  per  Cur.  though  it  was  faid  he  tendered  tfjfffWf^/fl/* 
rally  J  and  did  not  exprefs  any  certain  fum'^  yet  that  was  good  in  this 
cale  \  and  a  difi^erence  was  taken  between  this  caie  and  that  of  a 
tender  of  amends  for  a  trefpafs ;  in  that  of  a  trefpafs,  if  the  de* 
fendant  pleads  a  tender  of  amends,  he  muft  ibew  what  he  ten* 
dered,  for  he  muft  tender  a  certain  fum,  an*d  the  Jaw  puts  this 
difficulty  upon  him  becaufe  he  is  the  wrong-doer,  and*  the  other 
is  confeifedly  a  party  injured  ;  but  the  owner  of  the  eftray  is  im 
l¥rong-doer/and  it  is  impoffible  he  (hould  know  how  longhis  horfe 
bad  been  in  the  lord's  cuftody,  nor  how  much  will  make  a  pro^ 
per  fatisfadion.  2  Salk.  686.  Mich.  4  Ann.  Heoly  v.  Walkb. 
.  15.  Another  exception  was,  that  the  defendant  does  not  aver 
that  the  amends  tendered  Wfts  refufed  \  et  adjornatur.     Ibid. 

16.  Where  the  plaintiff  brought  trefpafs  for  taking  Jits  eftray^ 
%xAthen  in  bis  HplkfiUva  d^i^  not/et  forfb  that  be  pr^claimid  bam^ 

and 


^nci  It  does  alfo  there  appear  that  it  was  tmre  than  a  year  ani^ 
day  after  the  taking  it  as  an  eftray^  that  the  defendant  as  owner 
took  it  away;  in  this  cafe  the  plaintifF^s  replication  dejiroys  hit 
a^ion ;  for  now,  after  the  year  and  day  the  lord  bad  the  abfcdute 
property,  which  is  a  much  greater  property  than  a  lord  has  in  an 
cftray,  and  if  you  firft  declare  for  him  as  an  cftray,  and  in  your 
replication  ihew  that  the  property  was  abfolute  in  you,  it  is  bad  i 
per  Holt  Ch.  J.  Holt's  Rep.  564.  ph  42.  HilL  4  Ann.  Hen* 
ly  V.  WaHh. 

17.  Holt  Ch.  J.  cited  Noy  144.  Godb.  ^56.  to  {hew,  that  in 
cafe  of  an  eftray,  the  lord  ought  to  make  a  demand  of  what  the 
amends  ouglit  to  be  for  the  keepings  and  then  if  the  party  thinks 
the  demand  unreafonable,  he  ought  to  tender  ft^cient  amends  ; 
but  if  he  tender  infufficient  amends,  the  lord  ought  to  take  ifliiiet 
and  let  the  jury  fettle  what  the  keeping  is  worth.  Note,  in  this 
cafe  the  adlion  was  brought  for  an  efbay  colt,  and  by  the  repli«. 
cation  it  appeared  that  it  was  af^er  the  year^  and  then  it  eeafed  to  be 
an  eflray^  and  became  the  lord's  property.  Per  Holt  Ch.  J.  it 
became  an  eftray  after  the  firft  proclamation,  and  not  fooner  ; 
the  owner  is  fubjedl  to  pay  for  no  more  than  a  year's  keeping, 
which  (hall  commence  from  the  feifure.  Per  Powell  J.  the 
pleading  a  tender  of  fufficient  amends  is  well,  and  a  good  iffue* 
ti  Mo£  S9.  pK  12.  Trin.  5  Ann.  B.  R.  Henly  v.  Welch. 

18.  If  in  trefpafs  by  the  lord  for  taking  his  eftray  after  the. 
year,  the  lord  does  not  fiew  that  it  was  proclaimed  the  next  market 
day  after  it  was  found  at  the  next  market  townj  he  has  no  property 
in  the  eftray,  and  the  adlion  fails ;  for  the  lord  to  juftify  himfelf 
muft  (hew  that  he  did  what  the  law  required  of  him  to  give  him 
this  title.  Per  Holt  Ch.  J.  to  which  Powell  agreed,  and  judg- 
ment accordingly*    Holt's  Rep.  564.  Henley  v.  Walflk 

For  more  of  Eftray  in  general,  (ee  other  proper  Titles. 
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i.  npHE  Chancellor  (after  the  end  of  the  Norman  period)  put  the 
•  ■*■  King's  feal  to  all  patents  which  was  the  foundation  and 
bafis  of  the  revenue;  but  when  any  fuch  patents  werefeakd^  they 
were  e/heated  into  the  Exchequer^  ana  the  execution  {(fued  out  of 
the  Court  of  Exchequer  for  all  the  refervations  on  fuch  patents  | 
for  as  the  Chancery  was  a  cheque  upon  the  civil  juftice  by  liTuiag 
originals,  fo  likewife  it  kept  the  foot  and  foundation  of  all  certain 

revenues 
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revenues  of  the  Crown,  which  were  eftreated  into  the  Exchequer, 
in  order  to  be  there  gathered  and  paid  in.  Gilb.  Hid.  VicvT 
of  the  Court  of  Exchequer,  8. 

2,  Like  wife  all  fines  upon  crimes  in  the  Court  of  King^s  Bench 
were  to  he  ejireated  into  the  Exchequer,  in  order  to  levy  fucb 
fines  there,  or  if  they  were  already  levied,  they  were  yet  to  be 
eftreated  in  order  that  the  clerk  of  the  crown  might  account  for 
fuch  fines  fo  received  in  the  Court  of  Exchequer.  Gilb.  HiiL 
View  of  the  Court  of  Exchequer.  9* 

3.  A  by-law  vn&  made  in  ttcourt-ket  held  for  the  King  within 
his  honour  of  Grafton,  that  every  per/on  within  the  leetj  tvhofinU 
receive  or  place  any  inmate  in  a  houfe  there,  without  giving  feet- 
rity  to  the  overfeers  of  the  poor  l£ c.  jbould  pay  5  /.  per  manthy  and 
T.  S.  was  fined  20 1,  for  a  breach  of  the  faid  by-law,  vrhich 
fine  was  eftreated,  and  procefs  iflfued  upon  it ;  Hale  Ch.  Baron 
faid  it  is  a  good  by-law,  and  frequent  in  leets,  but  it  is  hard  t» 
efireat  the  fine  before  taking  the  ufiud  remedy  for  it  by  difirefs ;  and 
to  extend  the  party  s  lands  when  perhaps  be  may  have  fimething  to 
plead  to  it,  as  that  he  is  not  within  the  leet,  or  that  he  received 
no  inmate ;  but  the  ofiicers  faid  it  was  ufual  to  eftreat  fuch  fines 
into  the  Exchequer  when  they  belonged  to  the  King ;  ocherwife 
when  they  belong  to  fubjeds ;  and  the  party  was  ordered  to  {Jead. 
Hardr.  Aji.  pi.  6.  Trin.  19  Car.  2.  in  Scacc.  Anon. 

4*  The  Barons  of  the  Exchequer  have  now  agreed,  diat  they 
may  c^uk  procefs  to  iflue  on  a  recognizance  eftreated  with  a  ref- 
p££iuatur\  but  B%  R.  directed  that  in  fuch  cafes  the  fums  be 
fcraped  out  in  this  Court  and  then  they  cannot  proceed.    Pef 
Aftry.  Comb.  68.  Mich.  3  Jac.  2.  B.  R.  Anon. 
Ibid.  jc.  in       5.  E.  fucd  a  Writ  out  of  C.  B.  againff  S.  direded  to  the  jfcr^ 
irre'lu'ht'  ^^  ^°*»  w\iO  fent  a  warrant  to  S.  the  bailiff  of  the  liberty  rfP. 
to  be  a  coo.  ^f>o  did  not  return  the  writ,  for  which  he  was  amerced  50^  (viz« 
ftat  of  the     time  after  time)  which  was  eftreated  into  the  Exchequer.  After- 
aftheclerk!  ^^^^^  ^'  ^^^  ^'  agreed,  and  on  producing  a  certificate  from  plains 
did,  the    -  t iff  ^s  attorney  that  the  debt  was  fatisfiedj  thck  amercements  were 
Court  ufes    difcharged  upon  motion  to  the  Barons,   x  Salk.  54.  pi.  3.  Midu 
Zn't    9  W.  3.  Eyres  v.  Smith. 

amercementty  but  allow  you  to  compound  tbem. 

6.  In  an  information  in  nature  of  a  quo  warranto  iflues  were 
returned  upon  three  feveral  diftringas's,  and  upon  a  motion  for  a 
rule  to  eftreat  them.  Holt  Ch.  J.  iaid  that  the  cturfe  of  the  Cnsrt 
is  to  fend  them  up  into  the  Exchequer  at  the  ufual  times ^  which  aie 
twice  a  year^  viz.  on  the  loft  days  of  the  two  iffitable  terms ;  bat  in 
extraordinary  cafes  there  may  be  a  rule  to  eftreat  them,  and  Ac 
motion  was  denied,  x  Salk.  55.  pi.  4.  Mich.  1 1  W.  3.  B.  IL 
The  King  v.  Mayer  of  Hertford. 
C  497  ]  7*  If  r^r^^ffiztf/zr^i  are  eftreated  into  the  Exchequer  becaufenoC 
pundually  complied  with  ;  yet  if  the  party  appears  ^nd  takes  his 
trial  nextfeffons^  he  may  compound  for  a  very  fmaU  matter  if  Ae 
Court  rfJSxfbequir^  becaufe  the  effect  though  not  the  exad  fcrm 

oi 
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of  the  recognizance,  is  complied  with.     lo  Mod.  278.  Hill. 
1  Geo.  I.  B.  R.  The  King  v.  Tomb. 

8.  Jtidges  of  oyer  and  terminer  are  the  proper  judges^  whether 
rtcogmzances  ought  to  hi  ejireated  or  fpared.  It  is  for  the  advan- 
tage of  publtck  juftice  that  it  (hould  be  in  the  power  of  Juftices 
of  oyer  and  terminer,  to  fpare  the  recognizance,  if  upon  the  cir- 
cumftances  of  the  cafe  they  fee  fit.  Per  Cur.  10  Mod.  278". 
Hill.  I  Geo.  I.  The  King  v.  Tomb. 

For  more  of  Eftreate  in  general,  fee  ^VXtXttVXtXiViy  and  other 

Proper  Titles. 


Ciitepement 


(A)    What  it  is. 

I.  'TpHERE  arc  two  kinds  of  eftrepements,  the  one  original^ 
^    and  may  be  fued  out  with  the  original  praecipe,  by  which 
the  land  is  demanded,  or  at  any  time  pending  the  plea  directed  to 
the  (herifF,  the  party  or  both  ;  the  other  \%  judicial  to  be  granted  . 
by  that  court  where  the  plea  dependeth.     2  I  nil.  328. 

2.  There  is  a  difFerenCe  between  eftrepement  and  wafte  ;  for 
%vaji€  is  by  particular  tenant^  who  may  be  punijhed  by  writ  ofwajle ; 
and  e^repement  is  by  him  who  has  eftato  of  inheritance  by  defeafibU 
title.     Br.  Eftrepement,  pi.  lo.  cites  F.  N.  B.  60,  61. 

B)  Granted  in  what  Cafes,  and  when  ;  and  upon 

what  Wric 

I.  Stat.  Gloucefitr^  6  E.  I.   AFTER  a  plea  is  movedinLondon  *  If  thete- 
cap.  13.  ^  by  writ,  the  *  tenant  Jhall  have  no  "^Jl^^ 

power  to  make  wafie  or  ejirepemtrtf  of  the  tenement  \  hanging  the  pendente 
pUa  \  if  he  do  the  mayor  and  hayliffs  Jhall  caufe  it  to  be  kept  jafe  at  plaeito^  in 
ihefuit  of  the  demandant.     And  the  fame /ball  be  obferv'd  in  other  ^^^^^^ 
€ities  and  boroughs^  and  throughout  tie  reabn.  nant,  and 


the  demao- 


ilaot  nuf  have  an  efirefement  a^ainfi  bim  mnd  tbt feoffee  al/b\  tnd/o  agtduf  the  tenant  and  tba 

vonalee  or  prayee  in  aid,     i  Inft.  32S. P.  N.  B.  6 1 .  (B)  S.  P. 

1  f  there  are  two  tenante  the  demandant  maj  fue  an  eftrepement  againft  one  of  them;  r  .0  ^ 
and  after  judgment  a  writ  of  eftrepement  lies  acainft  the  tBiunt«iMi  a  ftraager  bjr  tKe  L  49^  J 
aaamKkiar.    %  laft.  318.  ■     ■  f .  N.  B.  (P)  S.  P. 


f  Thit 


49^  tttttftmtnt 

i  This  it  to  1^  mierJMttf  0  jmtteltJ  writ  rf  ejhrpement  grwited  em  pfC,  B.  dfe.  «£a  rJr 
frinctf^l  wrti  U  rthim*d\  for  before  that  it  is  not  dejfendiag  there;  hut  the  demudattt  mxf  h&fc 
BA  originftl  writ  of  eftrepemcot  together  with  the  prioclpal  writ  out  of  Chancery.  iltA  3^9. 

In  a  formedon  of  a  manor  if  a  tenancy  cfcheats  after  a  writ  of  cftrepement  fuei  oat.  thit  writlhall 
extend  to  it»  beeaufe  it  canea  in  lieu  of  ^e  ferrioeSf  and  yet  that  land  was  not  dcmwiilfd,  2  loft.  32^ 

2.  Eftrepemeat  was  fued  for  wafit  done  mefne  between  thejuJ^-^ 
ment  in  writ  of  wafie  and  the  execution^  and  the  wri»  awarded 
good  \  per  Cur.  Br.  EftrepemenC,  pi.  i2.  cites  4  E.  3.  32. 

3.  AjRfe  the  plaintiff  recovered  and  came  and  faidj  that  the  iir- 
fendant  oad  cut  trees  mefne  between  the  verdiff  and  judgment^  mi 

prayed  writ  of  eftrepement ;  per  Shard*  of  all  damages  which  the 
defendant  has  done  between  the  verdid  and  judgment  jou  fhall 
have  writ  to  the  fberiflF  to  inquire,  and  upon  this  returned,  you 
fhall  recover  your  damages,  and  this  is  heft  for  you  ;  for  in  writ 
of  eftrepement  the  defendant  (hall  have  anfwer,  and  <b  ftiaU  h^* 
not  have  here,  wherefore  fue  fuch  writ  if  you  will.  Br.  Eftrepe- 
ment^ pi.  7.  cites  21  £•  3.  3. 
I  p^'Jd^*  ^'  Sf/r^ /ifw  upon  a  fine,  Ac  plaintjf  prayed  writ  ff  ejfrepe^ 
cites  s!°c.  ^'^^  againft  the  defendant  and  had  it  £^  award  in  Banco  ;  and 
yet  per  Wangf.  he  fiiall  not  have  it  but  upon  originalj  and  net  ef- 
tirjudgmenty  nor  upon  writ  judicial  i  for  by  him  if  a  man  btiogs 
a  fbrmedon  and  recovers,  and  the  tenant  does  wafte  mefne  be- 
tween judgment  and  execution,  yet  eftrepement  does  not  lie^ 
and  yet  it  was  granted  in  diis  (cire  facias  by  award ;  quod  nota. 
Br.  Eftrepement^  pL  6.  ekes  33  H.  6.  6. 

5*  Scire  facias  to  have  execsttion  of  certain,  landi  die  i^ntiff 
pray'd  writ  of  eftrepement  to  the  defendant,  that  he  fhouU  not 
make  wafte  &c.  and  per  Brian  and  Vavifor,  writ  of  eftrepement 
lies  as  well  in  fcire  facias  as  upon  original ;  for  it  lies  ttp&m  every 
ei&ion  andexecution  where  tbeplaintiff  or  the  demandesnt  canmotretever 
damageSy  and  fcire  facias  to  anfwer  to  the  wafte  was  denied^  Af- 
cauji  he  had  it  net  before  writ  of  ejirepement  awarded  ;  but  if  the 
tenant  does  wafte  after  writ  of  eftrepement  awarded,  there  Ym 
iball  have  fci.  fa.  for  it  does  not  lie  upon  furmife  oniy^hmi  tepm 
matter  of  record  and  furmife  it  lies  well.  iir.  Efmpemeot,  pi.  S. 
cites  14  H.  7.  7. 

6.  Error  in  B.  R.  upon  a  recovery  in  offfcy  and  he  againft  whom 
the  execution  was  came  and  prayed  writ  of  ejhepement  againft  Hm 
who  recovered ;  aixl  per  Fineux  Ch.  J.  the  writ  does  not  lie ;  for 

.now  damages  are  given  in  writ  of  error  by  ((atute,  and  where  a 
man  may  recover  damages  there  lies  no  ejirepement.  Br.  Eftccpe- 
ment,  pi.  9.  cites  14  H.  7.  io« 

7.  And  per  Cotler  in  writ  efwafte,  ^ic^ienmt  didwafitpmdbeg 
tbewrity  be  fhall  not  have  dftrepement  before  the  wafie  afigned; 
bat  after  the  wafie  affigned^  he  flsaU  have  writ  of  eftrq>eacat| 
quaere,  for  Keble  denied  it.     Ibtd. 

8.  And  in  ajpfe^  which  found  for  the  plaintiffs  and  matter  if 
pleaded  in  arrefi  ofjudgmenty  or  if  a  releafe  be  pleaded  after  wr- 
D  '/t'^  ^^cy^^V«  take  advifcment,  there  eftrepement  lies,  per 
Kead  J.  bccaufc  the  damages  cannot  be  given,  b»t  becaufis  it  m 
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ttiade  before  judgment,  and  for  fear  of  wafte  after  he  fliall  haVe 
writ  of  eftrepeitient;  per  Rede.     Ibid. 

9.  Original  of  formedon  was  {hewn  in  C.  B.  returnable  the  next 
term^  and  the  demandant Jurmifed  wajle  and  deftrudtion,  and  prayed 
ejlrepemint\  per  Englefield,  the  ftatiite  of  Gloucefter  cap.  13.  is^ 
that  if  a  man  does  wafte  or  deftru£tion,  pending  the  plea,  that 
the  party  (hall  have  eftrepement,  and  the  plea  is  not  pending  till 
the  writ  be  return'd.     Br.  Eftrepement,  pi.  r.  cites  18  H.  8.  5. 

10.  fVhere  aBion  is  brought^  as  formedon  &c.  in  which  a  man  [[  499  ] 
Jball  not  recover  damages^  there  he  {hall  have  writ  of  eftrepement« 

Br.  Eftrepement,  pi.  10.  cites  F.  N.  B.  6o>  6i. 
.   II.  A  writ  of  eftrepement  was  granted  in  a  writ  of  dower 
unde  nihil  hahet^  becaufe  at  iirft  it  is  uncertain  whether  the  de- 
mandant will  recover  damages  or  not  in  this  writ.    BendU  33. 
pi.  55.  Pafch.  3  E.  6.  Anon. 

12.  In  every  prxcipe  where  the  demandant  is  to  defeat  the  pof 
fejfion  of  the  tenant^  there  for  doubt  that  his  adverfary  will  do 
wafte,  he  may  have  writ  of  eftrepement  to  prohibit  him  to  do 
wafte.     Mo.  69.  pi.  i86.  Trin.  6  Eliz.  Anon. 

13.  A  writ  of  eftrepement  was  brought  againft  hufband  and  ^^j^^^f 
wife,  after  judgment  in  a  quid  juris  clamaty  and  before  execution  ;  efbtpement 
and  it  was  granted.     Dyer  325.  b.  pi.  39.  Trin.   15  Eltz.  ^^  tor 
Catc{by  v.  Baudes,  and  ibid,  cites  S.  P.  Mich  30  H.  8.  Bowldes  J^^fr"* 

T.  Newport.  diaand" 

before  judgment,    i  Inft#  ^tZi 

14.  Pending  a  writ  of  partition  between  coparcenors^  the  tenant  Bendl.  29. 
€9mmitted  wajie\  the  Court  would  not  grant  a  writ  of  eftrepe-  ^^'^^^^ 
menty  becaufe  in  this  cafe  there  was  equal  intereft  between  the  h.  8.Anon« 
parties  and  the  writ  will  not  lie  hut  only  where  the  inter efi  of  the  P-  9*  **** 
tenant  is  to  be  difproved.     Gouldfl).  ,50.  pi.  1 2.  Pafch.  29  Eliz.  t^^J^  :^^^ 

Anon.  ticci,  be- 

caufe both 
tenazits  are  in  poflTefllon  of  the  faid  hodi*  and  either  of  then  maj  take  trees  there." '         In  writ  of 
partition  a  writ  of  eftrepemeiil  wag  denied,  becaufe  in  fuch  writ  no  land  it  demanded*     4  Le.  6q. 
pi.  150.  Mich.  a6  Elic.  C.  B.  Barker's  Cafe.  Ibid.  i%z.  pi.  147.  Baker's  Cafe»6.  C.  in 

toddcm  ▼erbis.— — a  Inft.  3*9.  S.  P. 

15.  Entry  fur  diffeifin  of  a  diflei{in  made  to  himfelf.     The  Cro.  E. 
plaintiiF  pray'd  a  writ  of  eflrepement,  and  it  was  doubted  if  he  ^Xt,  vj* 
Ibould  have  it,  becaufe  he  is  in  this  adtion  to  recover  all  his  ehz.  c.  B. 
damages  ;  but  afterwards  the  writ  was  granted  \  for  otherwife  Ardcm  ▼• 
the  plaintiiF  might  have  his  houfes  and  woods  defaced  and  de-  ^^^^^* 
ilroyed,  and  turn'd  to  his  remedy  to  recover  in  damages  againft 

one  who  perhaps  is  not  worth  fo  much.     Cro.  £•  484.  pi.  21. 
Trin.  38  Eliz.  C.  B.  Wright  v.  Penry. 

1 6.  Error  was  brought  toreverfe  a  common  recovery  in  Lancafler  in  Mo.  ^lu 
a  writ  ofentry,and  whilft  that  writ  was  depending,  an  eflrepement  {Jj^jf^^* 
was  awardia  to  the  tertenantSf  and  an  attachment  thereupon }  jackibn  se 
and  adjudged  that  it  was  well  granted.  Cro.  £.  774.  pi,  4.  ai'  s.  c. 
Mich.  42  &  43  Eliz.  B.  R.  Holland  v.  Dauntfy.  Sy^lP"*** 

precer  Feancri  that  the  writ  was  well  mainuioable ;  and  that  fo  it  is  ia  attaint* 

Vot.  X,  O  •  17.  This 
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It  may  be  iy.  This  Writ  lies  in  a^ioH  e/wajle  as  well  at  axy  timi  Uf&n 
thc^wrty**  yW^/w/«/  as  after  judgment^  and  before  execution ;  for  he  cannot 
and  Che  (he-  recover  damages  for  more  than  is  contained  in  the  count,  and  be 
riflf  before  cannot  allign  any  wafte  done  after  the  writ  purchas'd  i  rdblved. 
^Noy"?43!'     5  Rep-  "5-  b.  Trin.  43  Eliz.  C.  B.  Foliamb's  Cafe. 

Ray's  cife. 

18.  Where  damages  are  to  be  recovered^  but  not  pendente  plaaU^ 
there  without  queftion  eftrepement  doth  lie.     2  Inft.  328 

19.  Error  was  brought  to  reverfe  a  common  recovery  badagmfi 
an  infant^  and  upon  that  fci.  fac.  ad  audiendum  errorcs  ;  eftrepe- 
ment  was  pray'd,  and  per  Curiam  allow'd ;  becaufe  it  lies  in  the 
original  writ ;  fee  likewife  in  a  writ  of  entry  in  the  poft.  Noj 
134.  Trin.  7  Jac.  B.  R.  Louch*s  Cafe, 

20.  In  a  partitione  facienda,  by  tenant  in  common  againft  die 
other  an  eftrepement  was  granted  for  aU  that  the  plaintiff  had 
confeji  to  be  held  in  commonyand not  ofmore,  for  by  fuch  means^a  man 
may  be  inhibited  to  cut  bis  own  bows,  according  to  his  occa- 

[  500  2  fions.  But  Bendlowes,  cap.  5.  fo.  4.  feemed,  that  an  eftrcpe- 
ment  does  not  lie  between  tenants  in  common.  But  in  M. 
6  Jac.  it  was  ruled  that  thceftreperoent  fliall  be  granted,  although 
that  Cook  Ch.  J.  held  with  Benlowes.  But  note,  that  in  S 
Jac.  Lady  Lucy  v.  Oxenbridge,  an  eftrepement  was  gnmied  in 
a  partitione  faciend',  becaufe  it  is  a  real  adion,  and  no  damaiges  to 
be  recovered.  And  Brownlowe  fhewed  maniy  predeccnts  con« 
trary  to  Benlowes.     Noy  143.  Baily  v.  Knighton. 

21.  A  writ  of  eflrepement  was  granted  in  wafte  becaufe  diat 
for  wafte  done,  pending  the  writy  the  plaintifi^  cannot  rccoTcr 
damages ;  per  tot  Cur.  Godb.  164.  pi.  229.  Pafch.  8  Jac 
C.  B.  Anon. 

22.  In  an  adion  of  wafte  for  digging  earth  to  nude  brick  cftrepe- 
ment  was  awarded,  and  on  affidavit  that  the  writ  of  cftrcpc- 
ment  was  delivered  to  the  (herifF,  and  that  he  gave  nodce  of 
that  to  the  party,  and  he  notv/ithftanding  continues  to  do  wafie» 
attachment  was  awarded.  2  Brownl.  i68.  Pafch«.io  Jac  C.  B. 
Anon. 

23.  Affidavit  that  wafte  was  committed  after  an  eftrepemcnt^ 
yet  no  attachment  was  granted*  but  had  it  appeared  by  pleading, 
or  upon  the  return  of  the  (heriffi  it  had  been  otherwife.  Windu 
15.  Fafch.  19  Jac.  Sir  George  Tipping's  Cafe. 

24.  In  a  writ  of  partition  after  fummons  an  eftrepement  if^it 
granted  generally  againft  the  parties,  and  their  fervants,  for  in 
"partition  no  damages  are  to  be  recovered.     Het.  32.  Mick* 

3  Car.  C.  B.  Anon. 

25.  It  feems  that  eftrepement  lies  not  on  a  writ  of  error  oft 
judgment  in  partition.  Sid.  369.  pi.  7.  Trin.  20  Car,  2,  B.  R% 
Danby  v.  Palmes. 


(C)  GrulnL 


cc^rcpemem-  soo 


(C)  Granted.  Out  of  what  Court ;  and  to  whom. 

!•  /*\UjERE,  if  jujiices  of  affife  may  award  an  cftrq)ement, 
Vw  *"^  f"^®  *^^  regiftcr,  and  Na.  Br.  thereof  according  to 
tbc  regifter,  fo.  77.  Br.  Eftrepement,  pi.  7.  cites  21  E.  3.  3. 

2.  Note,  that  a  man  fhall  have  writ  of  eftrepement  out  of  the 
Chancery^  or  out  of  the  Court  where  the  plea  pendsy  and  may  have 
it  to  the  jheriff^  or  to  the  party ^  or  to  hoth^  and  it  was  granted  upon 
a fcire facias  upon  a  recovery  informedon.  Br.  Eftrepement,  pi.  2. 
cites  2  H.  6.  1 3* 

(D)     Granted.     Againft  whom. 

I.  /^U-ZERE  if  writ  of  eftrepement  lies  agatTt/l  tenant  hv  the 
Vi  warranty y  or  the  praiee  in  aidy  and  if  it  lies  againft  the 
alienee  who  purchafes  pending  the  writ.     Br.  Eftrepement,  pi.  5. 
cites  28  H.  6.  8. 

3.  But  if  a  Jlranger  makes  ejirepement^  pending  the  writ^  by 
commandment  ofthetenant,  the  tenant  ftiall  be  charged.  Ibid. 

3.  If  2L  granger  of  his  own  wrong,  without  the  privity  of  the 
tenantj  doth  eftrepement  or  wafte  after  the  writ  fued  outj  the  te- 
nant fliall  not  be  puniihed  for  this  wafte.  2  inft.  328. 

(E)  Writ,  Pleadings,  Proceedings  and  Judgment.  [  501  ] 

I.    nrOINTENJNCr  atthe  original  is  a  good  plea-,  other- 
^  wife  to  fay  that  he  was  jointenant  at  the  time  of  the  judg- 
ment given.  F.  N.  B.  marg.  in  the  Englifli  edition,  cites  5  E.  2. 
£ftrepement^  11. 

2.  Eftrepement  was  fued  pending  a  writ  ofwafie^  and  ajftgned  In  the  ef- 
the  eftrepement  in  trees  cut^  and  the  defendant  f aid  that  he  had  not  ^^^^^^^ 
done  any  wafte  after  the  writ  delivered  to  him  \  and  'a  good  plea,  pUdto  the 
per  Cur.  Br.  Eftrepement,  pi.  13.  cites  12  R.  2.  demandant 

(hall  not  re- 
cover damage!  before  judgment,  is  given  in  the  principal.  %  Inft.  328.  cites  la  R.  i.  Eftrepement  6. 

3.  Note  that  writ  of  eftrepement  may  vary  from  the  firft  re-  Thcl.  Dig. 
cord  or  addition  of  the  name  or  vill  &c.  and  yet  good,  becaufe  //  is  77-  |»^^-  9- 
original  and  not  judicial  procefs  y  quod  nota.  Br,  Eftrepement,  pi.  dteiS.  C* 
3.  cites  3  H.  6.  16. 

4.  By  which  the  defendant  came  ^ndfaid  that  he  was  within  Ineftrepc- 
age  at  the  time  &c.  ana  that  his  guardian  did  the  waftej  abfque  hoc  JJ^"nt^(haU 
that  he  did  the  wafte^  and  a  good  plea,  per  Cur  ;  quod  nota.  and  not  have 
yet  contra  in  writ  of  wafte;  for  there  he  is  charged  of  his  own  {»«»?«»  ^^ 
ad,  whofoever  did  the  wafte,  but  here  he  is  charged  by  the  a&  of  ^^^  *"^°J" 
the  law  only.     Ibid.  trefpaft 

2  Inft.  3aS.  cUet  S.  C. 

O  o  2  5.  Pracife 


501  dB^tpttMXiU 

5.  Precipe  quod  rcddat  brought  againft  »ne  who  had  modi  M 
lea/e  for  years  without  impeachment  ofwajie  before  the  writ  trottgbt^ 
and  die  defondant  brought  ejirepement^  and  delivered  it  to  the  tenMnt^ 
and  the  lejfee  didwajle^  pending  the  writ  %  the  demandant,/b«i7  luf 
recover  damages  by  the  ejlrepement  againjl  the  tenant ;  for  be  did 
not  do  the  wafte,  and  the  leafe  was  lawful  at  the  time  of  making 
of  it.     Br.  Efirepement,  pL  4.  cites  3  H.  6.  17. 
Bendl.  ftT6.       g.  Eftrepement  &c.  in  which  the  plaintiff  cauntid  that  he  had 
C  B^^He     hrought  aformedon  in  defcender  againft  the  defendant  &c.  and  bad 
S.  C.  and     purchafed  a  writ  of  ejlrepement^  which  he  delivered  to  the  defendant^ 
pleadings      u)ho  Miwithftanding  afterwards  had  committed  wajle  contrary  to 
*°**JJ*?^".     the  prohibition,  and  in  contempt  thereof ;  the  defendant  dcadcdi 
plaintiff  ac-  quod  nuUum  fecit  vattum,  contrary  to  the  prohibition,  but  it 
cofdingix.     was  found  by  verdi£i  quod  fecit,  and  thereupon  the  plaintifT  re- 
covered damsiges  and  cofts.     Mo.  100.  pi.  245*  Pafch.  15  Eliz. 
Playftow  V.  Bachelor. 

7.  The  demandant  in  a  writ  ofintrujion  prayed  an  efhrepemnt 
pending  the  writy  and  had  it^  and  declared  upon  it  that  the  tenant 
after  the  prohibition  fecit  vajlum^  ejlrepementum  in  proJiemendoVc. 
to  which  the  tenant  pleaded  not  guilty  ;  but  the  Court  did  not  ad« 
low  the  plea,  becaufe  there  is  no  ifTue ;  but  he  ought  to  pkad 
quod  non  fecit  vaftum  &c.  after  the  prohibition.  4  Le.  79.  pL 
167.  Mich.  29  Eliz.  C.  B.  Hoo  v.  Hoo. 

8*  A  writ  of  intrujion  was  brought  in  the  Per  againft  the  heir 
of  die  intruder  ;  and  becaufe  it  w^s  brought  in  the  Per,  the  Court 
on  coniidering  the  ftat.  Glouc.  cap.  i.  in  the  end  of  it  granted 
the  writ  of  eftrepement ;  but  had  the  writ  not  been  in  the  Per, 
they  doubted  whether  it  would  lie  or  not.  Godb.  1 12.  (d*  134. 
Mich.  28  &  29  Ellz.  C.  B.  Anon. 
£  ro2  1  9-  Thejlatute  of  Gloucejler^  cap.  13.  is  fo  conftrued  that  by  t 
confequent  the  party  fl>all  recover  damages  for  wajle  done  (pendesitt 
placito)  after  the  writ  deliver* d^  and  therefore  it  is  good  policy  to 
purchafe  the  writ  of  eftrepement  together  with  the  writ.  2  Inft. 

3^9- 

10.  The  writ  itk\f founded  upon  thisflatute  is  but  a  prohibrtiog, 

and  upon  the  attachments  the  parties  do  plead.     2  Inft.  329. 

11.  Upon  a  writ  of  eftrepement  at  the  common  law^  vix.  af^ 
judgment  the  plaint  iff fhaU  recover  damages  for  the  wajle  done  bgvt^ 
without  any  prohibition  formerly  delivered.     2  Inft.  329. 

1 2.  Upon  a  writ  of  eftrepement  grounded  upon  this  fiatute  of 
Gloucefter  cap.  13.  the  fheriffmay  refijl  them  that  do  offer  to  do 
wajlcy  and  if  otherwife  he  cannot  do  it>  he  may  lawfully  impriibo 
them,  or  make  a  warrant  to  others  to  do  it,  and  if  neceSty  rv* 
quires  it,  may  take  the  pofle  comitatus :  £>  odious  in  law  is 
wafte  andtleftruftion.     2  Inft.  329. 

13.  Oath  was  made  that  Acjervants  of  tenant  in  dower  iai 
done  wajle  afler  the  writ  of  ejlrepement  made  known  to  thewh  bat  Ac 
Court  would  not  commit  them,  becaufe  it  was  not  direBed  ''^ 


wtidiatilj  to  btr  and  borjervants^  for  then  it  had  been  a  cooinni^ 


of  the  Court.    Hob.  85.  pi.  113.  Trln.  il  Jac.  Cumberland 
(Earl)  V.  the  Countefs  Dowager. 

» 

For  more  of  (C!:;tCf pement  in  general,  fee  Tit.  S(IIa(fe>  and 

if»iii»B,6o.  CU)to62.  (R) 


Ctoefqiue, 


What,    [mots.'] 


I.  TF  a  man  be  ele^idy  and  the  timporalities granted  to  hitn  yet  ^ 

'*'  he  is  not  bilhop  before  confecration,    41  £.  3.  6.  46  £.  3.  •  Fol  880. 


c 

32,  Quaere.  For  he  may  refufe  to  be  blfhop  after  ele^ion  and  be- 


fore confecration,  but  not  after.  41  E.  3.  5.  b.l  Br.Pwfenu 

'                                  -r            J    -/         J  meats  at 

Egliffe,  pi.  3.  cites  S.  C. Fitzh.  Quart  Impedit,  pi.  i%^,  ^ites  S.  C, 

fi.  A  hifhop  ele^ed  before  confecration  is  not  bifliop.    11  H,  4.  AcommiiS- 

^n    L.  n  on  fliaU  not 

3o-  ''•J  iffuctothe 

^iOiop  by  the  name  of  biOiop  before  confecration,  but  only  by  the  name  of  eledt.     Br.  Quare  Im* 
pcdit,  pi.  74.  cites  2 1  £..3.  39.40. 

I  •  A  man  may  be  bifhop,  abbot  or  prior  without  in/lallation. 
Br.  Quare  Impedit,  pi.  83.  cites  22  H.  6.  25. 

II.  Suffragan  bijbops  are  properly  vicegerents  of  bi(hops,  in- 
ftituted  to  aid  and  alliil  in  the  fpthtual  o^ce,  and  is  fo  called  a 
fufiragiis.     2  Inft.  79* 

III.  Every  bifliop  many  hundreds  of  years  after  Chrift  was 
unhuerfal  incumbent  of  his  diocefe^  received  all  the  profits  which  were 
but  offerings  of  devotion^  out  of  which  he  paid  the  falaries  offuch  as 
Mctated  under  him^  as  deacons  and  curates  in  places  appointed.  [   503  ]| 
Vaugh.  22.  Pafch.   19  Car.  2.  C  B.  cites  Seld.  Hift.  of  Tithes 

c.  6.  par.  3.  fol.  80.  b.  c.  9.  par  2.  fol.  253. 

IV.  Bifhop  was  a  temporal  judgcy  and  fat  with  the  Jberiff  in  his 
turne,  till-  bufted  by  aft  of  parliament;  per  Coventry;  Arg. 
Palm*  345.  Hill.  20  Jac. 

V.  A  blfhop  fnay  confift  of fpiritualties  onl%  as  if  OM  be  confe- 
crated  bi{hop  of  a  place  where  he  has  nothings  yet  he  is  biihop, 
and  may  confer  orders,  and  diverfe  great  abbots  had  fuch  bifhop- 
rick^  propter  dignitatem.  See  Lat.  246,  247.  Mich.  3  Car.  in 
Cafeof  £vans  v.  Afcough. 

O  o  3  VI.  Origi- 


S03  Cttefftue. 

VI.  Originally  the  bHhop  was  incumhent  of  the  tubde  JTmefe^ 
ari'l  fervcd  the  cure  by  others  ;  per  Eyre  J.  2  Salk.  540,  pi.  a. 
Mich.  7W.  3.  B.  R.  The  King  v.  Birch. 

'VII.  Heretofore  when  a  bifhop  was  to  be  tranflated  tficre  was 
no  ele£lion,  for  the  rule  of  the  canon  law.  was  ele6tus  non  poteft 
cligi ;  and  becaufe  it  was  pretended  he  was  married  to  the  firft 
church,  which  marriage  could  not  be  diflblved  but  by  the  Pope, 
thereupon  petition  was  made  to  the  Pope,  and  upon  the  Pq?e*s 
confent  the  party  was  tranflated  ;  this  was  (aid  to  be  by  poftulati^* 
Vide  Widdr.  48.  b.  Sod  per  Cur.  this  was  an  ufurpation,  and 
againft  law,  and  reftrained  by  16  R.  2.  and  9  H.  4.  cap.  8.  and 
tranflations  are  ever  by  ele£^ion,  and  not  by  poftulation.  i  Salt. 
137.  Pafc.  1 1  W.  3.  B.  R.  in  Cafe  of  the  Bifhop  of  St.  Davids 
V.  Lucy. 

u(bS'"  "^^  "'^y  «^^"^- 

another  (B) 

*^^'"*  t3'  The  patronage  of  all  bifhopricks  is  In  the  King  thoagh  he 

has  given  a  conge  to  the  chapters  to  eled  them.  17  £.3. 40.  b.J 

[4.  In  ancient  time  the  King  gave  the  bifhopricks.  17  H.  3. 
40.  b.]] 

[^5.  And  after  the  King  gave  a  conge  to  the  chapter  to  chvji 
them.     17  t.  3.  40.  b.] 

[6.  I  £.  3.  Rot.  Claufo  Memb.  11.  in  dorfo  there  is  fuch 
proteftation  made  by  the  King,  Cum  ecclefia  cathedralis  viduatur 
(ff  de  jure  deheat  l^  foleat  de  confuetudine  provideri  per  ele^ionem 
tanor.icam  ab  ejufmoai  potijjimum  celebrandam  collegiis  capgtvCs  & 
perfonis  ad  quosjus  pertinet  petita  tamen  prius  ab  illuftri  rege  An- 
gliajuper  hoc  liceniia  &  ohtenta ;  et  demum  celebrata  eieSioney  per^ 
fona  electa  eidem  regi  habeat  pnefentari^  ut  idem  rex  contra  perfanam 
ipfam  pojjitproponere  Ji  quid  rattonakile  habeat  contra  eum.  And 
the  protefiation  is  further,  that  if  the  Pope  makes  proviiion  with* 
out  fuch  canonical  elc£tion,  the  King  (hall  not  be  bound  to  give 
to  him  his  temporalties,  yet  there  of  grace  for  the  time  prdfent 
he  gives  the  temporalties  to  the  abbot  elcQt  of  Canterbury.  V  ide 
the  like  11  £.1.  Rot.  Finium  M.  5.  for  the  abbot  of  St.  Au- 
guftin  Cantuar'  &c.     See  this  there  at  large.] 

7.  Jntiflitum  Roffenfium  fubrogandorum  jus  erat  olim  penes 
archiepifcopos  Cantuarienfes.  Landavenjis  item  ecclefiae  patrmmi 
olim  erat  comes  Glocc/lria.  Sodorenjis  etiam  epifeopii  in  Mannia 
patronus  habetur  hodie  Derbienjis  comes  utpote,  jure  avito;}  infuls 
dominus.     Notx  Seldeni  ad  £admerum  144. 

8.  All  the  archbifbops  and  bifliops  of  £ngland  have  becB 
founded  by  the  Kings  of  England^  and  do  hold  of  the  King  by  ba- 
rony, and  jiave  been  called  by  writ  to  the  court  of  parliament, 
and  are  lords  of  parliament.     Co.  Litt.  97.  a. 

C  504  J       9.  Ail  the  bifhopricks  in  England  were  at  firft  of  the  Km^s 


^°  a*S  P.  fo"n^^tJon»  ^nd  donative  per  traditionem  baculij  viz.  Ae  cr^er 
and  Vajs,   '  (^bicb  was  apajioraljlaff)  it  annuli^  viz.  a  ring^  whereby  he  was 

married 


married  U  the  church.     And  King  H.  i,  being  requcftcd  by  the  thttX.Joha 
bi(hop  of  Rome  to  make  them  clcdive,  refufed  ;  but  King  John  ^/^  wkowl 
by  his  charter,  bearing  date  1 5th  June,  1 7th  year  of  his  reign,  ledging  rhe 
granted  that  the  biihopricks  (hould  be  eligible.  Co.  Litt.  344.  a.  cuftomand 

»  «  right  of 

die  crown  in  former  times  ;  yet  granted  de  communi  confenfu  baronum  that  they  (hould  be  eligible ; 
9Dd  afterwards  the  manner  and  order,  as  well  of  eledion  of  archbilhopi  and  bifhops,  as  of  the  confir« 
Buftionoftheele^ionyfandconfecration)  is  enacted  andexprefled  in  theftat  15  H.  8.  but  by  31  H.  S, 
and  I  E.  6,  they  were  made  donative  by  the  King's  letters  patents ;  but  thofe  ftatutes  are  repealed^ 
and  the  25  H.  8.  remains  yet  in  full  force  and  effed. 


(B)     What  Perfon  may  eleft  a  Bifliop,  and  who 

may  be  elefted. 

Who  may  eleft. 

f  I.    JN  time  of  King  John  after  the  death  of  Hubert  archbifhop  tTtcunque 
**  of  Canterbury  the  covent  elecled  another  without  ajfent  and  canonibus 
licence  of  the  King  before  obtained  to  eleft,  as  they  before  had  done,  JJutu*ni*fi!e- 
but  amended  this  in  another  eledlion.    Speed.  493*]  rit  ne  prtn. 

cipes  cpif- 
copos  atttinftituerent,  aut  delignarent,  aut  dcfignatos,  feu  ele^osin  dignitaitis  polTetfionem  mitterent* 
in  utroque  tamen  imperio  turn  occidentis,  turn  orientis  antiftites  facri  a  regibus  inftituti  occurnmt 
fre^uentiflimi.    Sclden's  Notes  on  Eadmer.  144. 

[2.  The  eleBion  of  the  bifhop  by  dean  and  chapter  commenud  by 
grant,  of  the  King^  but  the  grant  was  to  elcft  after  licence  obtained^ 
as  appears  by  the  ftatute  of  25  E.  3.  Statute  ofProvifors  Raftal 
325.  d.] 

£3.  And  King  fohn  was  the  firjl  that  granted  it  by  his  charter 
dated  15  Jan.  anno  16.  as  appears  by  Matthew  Paris's  great 
hiftory  253.  Da.  i.  Dean  and  Chapter  of  Femes' s  Cafe  46.  and 
Praemunire  90.] 

[4.  The  Pope  mzy  elect  a  blfhop.  41  £.  3.  5.  b.  admitted  Fitxh. 
46  E.  3:  32.3  Qy,V«  '«- 

^  .  •^    J     -■  .  pedit.pl.     > 

129.  cites  S.  C.«— — Br.  Prefentation  al  Eglife,  pi.  3.  cites  S.  C« 

[5.  If  a  bi(hop  be  eleded,  he  ought  to  be  confirmed  by  the  Pope,  r     '^      \ 
41  E.  3-  5.  b.  (Quaere  by  whom  this  eledion  is.)  Fol.  881.^ 

[6.  The  chapter  is  to  cle£t  the  bifhop.     11  H.  4.  38.  b  ]  " 

y.  Hill.  8  £.  3.  B.  R.  Rot.  23.  The  archbijhop  ofTorkfum- 
tn^nitus  per  breve  de  venire  facias  ad  refpondendum  domino  regi 
for  confecration  of  the  bijhop  of  Durham  ele£l  bijhop  without  the  af^ 
fentoftbe  King^  and  defendant  fays  that  he  is  a  peer  of  the  realm, 
and  ought  net  to  be  compelled  to  anfwer  by  attachment  and 
diftrefles,  therefore  &c.  To  which  it  is  anfwered,  that  contemptus 
excefTus  &  tranfgrefHones  prsdifti  tangunt  ufurpatioiiem  juris 
regit  contra  coronam  per  quod  praedi^um  breve  de  venire  fa- 
cias fuit  inventum  per  concilium  regis  quia  in  novo  cafu  no- 
vum remedium  eft  apponendum  dies  datus  eft  ad  audiendum 
judicium.J 

O  o  4  [8.  King 


SOS  ©ftedttei 

See  (E)  [8,  King  iniUam  Rufus^  after  the  death  of  the  archbifliop  of 

f  ^*  5*  Canterbury,  k^pt  the  fee  without  the  archhijhop  for  four  years^  mi 

diverfe  other  ecclefiaftical  promotions  then  vacant  he  aflumed 

into  his  hands  putting  to  fale  the  free  rights  of  the  church. 

Speed.     428.  b.3 

$ee  (p)  [g.  But  King  H.  I.  made  a  law  againft  refervations  9fthe  <c- 

pl-5'  chftajiicalpojffejjions  Upon  vacancies.     Speed.  435.] 

(C)     Bifliop. 
How  he  may  be  cledled. 

o**^*  [I.    A  FTER  the  death  of  a  bifhop  the  Pope  referved to  him  the 

^uf  ph"  benefice  of  the  btjhoprick^  and  gave  it  to  anothcry  this  is  an 

P9- cites     eled^ion.     41  £•  3.  5.  admitted.] 

[2.  Licence  to  chufe  a  bi(hop,  Rot.  Romae.  15  £•  2.  M.  7.] 

3.  25  //.  8.  cap.  20. /!  4.  On  avoidance  the  King  Jball grant  bis 
licence  under  the  Great  Seal,  to  eleiianew  bijhop  with  a  Utter  mijftvej 
containing  the  name  of  the  per/on  they  Jball  chufe,  and  in  ccfe  of  delay 
J  2  dayes  the  King  may  nominate  andprefent  by  letters  patents. 

And  on  refufal  to  confirin>  inveji  and  confecrate,  within  20  days, 
the  dean  and  chapter ^  and  every  archbijhop  and  bijhop,  and  all  ethers 
fo  offending,  their  aiders  and  abetters  Jhall  incur  a  praemunire. 

4.  The  King  may  give  power  to  another  to  give  his  affent  to  g9 
unto  the  eleiiion,  and  to  certify  the  fame  election  unto  him  again, 
and  thereupon  to  take  the  fealty  of  the  abbot,  prior  or  biihopi 
and  to  certify  the  King  thereof  in  the  Chancery.  F.  N.  Bt 
170.  (B) 

lirTis^buta         5*  B^'^^P  was  confecrated  without  cong^  d'eflire  by  diredion 
former        of  the  King,     Palm,  22.  Pafch.  17  Jac.  Bale  bifhop  of  OfTery's 

ceremony,      Cafe, 

which  the 

Kings  of  this  realm  have  agreed  to  obferve,  and  if  they  will  not  obferre  this  cotfrfe  it  13  veil  cnoo^, 

Cro.  I.  5(  \y  554.  pi.  15.  Mich.  17  Jac.  B.  R.  in  the  fame  Cafe  by  the  nameof  Kxvea  Obnas  ft 

^.  y.  Knivaa. 

Until  the         6.  After  the  counfel  of  Lateran^  bifliops  \vere  elected  by 

wniam  ^^^g^  (Ceflire  10  £.  3,  but  before  were  donative  by  the  King,  and 

Kufus,  and  by  donation  was  his  prerogative  to  prefect  \  Arg.  Padm,  345, 

fountii  the  Hill.  20  Jac.  B.  R.  ^ 

time  of 

K^°S  lohfi*    ^oy.  95.  in  Cafe  of  Evaxu  v.  Afcough  cites  Eadmcr* 

7.  When  a  biflioprick  is  void^  the  courle  is  firft  to  have  a 
tonge  d'eflire,  2d]y,  letters  mijffivi  whom  they  ihall  chufe  j  per 
Whitlock  J.  (but  per  Jones  thcfe  never  arc  recorded.}  Lat, 
S45.  Mich.  3  Car.  in  Cafe  Evans  v.  Afcough. 

8.  The  manner  of  making  a  bifhop,  as  well  in  cafe  of  tranA 
fotiPO  9^  mW  VK^tioa  i$   ^ys}  v/hen  ^  bijhop  dies^  the  dean  and 


thaptir  artijy  thi  King  in  Chancery  and  pray  his  lianci  to  ileSf^ 
upon  this  the  King  gives  his  conge  d^ejlire^  upon  which  they  eled, 
and  then  certify  the  Kingy  archbijhop  and  party^  and  then  the  King 
by  bis  letters  patents  gives  his  royal  ajfent^  and  commands  the  arch-- 
hijhop  to  confirm  and  confecrate  himy  whereupon  the  archbiihop 
examines  the  eIe3ion  and  the  party,  and  then  confirms  the  elec- 
tion, and  confecration  himfelf.  This  is  the  manner  of  pro-  [  506  J 
ceeding  in  creations,  and  it  holds  likewife  in  cafe  of  tranflation, 
fave  only  that  he  is  not  confecrated  ;  for  a  confecration  is  like  an 
ordination,  charader  indelibilis,  and  fuffices  for  ever,  i  Salk. 
136.  Pafch.  1 1  W.  3.  B.  R,  in  Cafe  of  the  Biihop  of  St,  David's 
V.  Lucy. 

(C.  2)  Of  the  Eleftion,  Confirmation,  and  Con- 
fecration, and  the  Effeft  of  either. 

I.    A    Bifliop  elefted  may  certify  excommunication  before  he  is  con^  Jf\**^* 

-^^  fecratedy  for  after  his  elediion  by  congee  of  the  King  Cv.  in  Cai» 
the  power  of  the  guardian  of  the  fpiritualties  ceafes,  and  fo  for  of  ETans  n 
necciEty  he  ought  to  certify  it.     8  Rep.  69.  a.  Mich.  6  Jac.  in  ^f^'^^ 
a  nota  in  Trollop's  Cafe  cites  F.  N.  B.  62.  (N).  j!  d^d 

S.  C.  Imt 
held  that  this  is  to  be  underftood  of  a  bifliop  confirmed ;  for  before  confimutitn  he  hatn^thiiiii 
but  the  Chief  Juftice  e  contra*  becaufe  it  is  a  minifteriai  ad. 

2»  There  are  three  principal  ads  required  to  the  making  of  a 
bifhop,  viz.  elediion,  confirmation  and  confecration ;  by  election 
he  is  epifcopus  nominis  non  ordinis  neque  jurifdi^ionis  ;  but  hycon^ 
firmation  he  obtains  potejlatem  jurifdi£iionisy  as  to  excommunicate 
and  to  certify  excommunication  after  eledion  and  confirmation, 
then  he  has  potedatem  ordinationisy  as  to  confecrate  eledis,  con- 
fer orders  6cc,  but  the  poteflas  jurifdi6Uonis  is  not  univerfal 
fas  the  poteflas  ordinationis  is)  but  ty'd  to  the  place  and  con* 
nn'd  to  his  fee,  as  to  take  oath,  to  excommunicate,  to  correal, 
tP  punifti  offences,  and  this  power  he  takes  by  the  confirmation, 
per  Whitlock  J.  And  agreed  by  all  the  J.  that  by  election  only 
till  confirmation  the  elcd  has  nothing  in  him,  neither  in  cafe  of 
tranflation  nor  creation,  and  that  the  name  is  not  changed  in 
cafe  of  creation  until  confecration,  aqd  not  by  confirmation  is 
cited  4  H.  4.  2.  9  H.  5.  13.  20  £.  3.  Brief.  50.  and  38  £•  3. 
31.  See  Lat.  245,  246.  Mich.  3  Car.  in  Cafe  of  Evans  v.  Af* 
chough. 

3.  A  hi/hop  eleff  may  fit  in  parliament  as  a  lord  thereof.    4 
Inft.  47,  cap.  I. 

4.  When  a  bijhop  is  tranjlated^  the  old  fee  is  not  void  by  the 
eIe£^ion,  till  that  eie^ion  is  confirmed  i  for  though  he  be  eleSed, 
the  King  may  not  now  confent,  nor  the  archbifhop  confirm  ; 
and  it  is  not  reafon^ble  they  ihould  lofe  their  old  prefentment 
fill  they  gain  the  new.  i  Salk.  136,  137.  Pafch.  11  W.  3.  B.  R 
m  Cm  9f  Bifhop  of  St*  Pavid's  v,  Luc^.  cites  j  Jon.  162. 

8        5.  Al 
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5.  As  there  zttfiur  things  required  to  complete  a  parfon^  vix- 
prefentation't  admiflion,  inllitution  and  indudion  ;  (o  there  are 
four  things  analogically  requifite  in  making  of  a  biihop ;  eledioiii 
which  refembles  prefentation ;  confirmation,  which  refembks 
admiffion  ;  confccration,  which  refembles  inftitution ;  and  inftaJ- 
lation  or  inthronization,  as  in  the  cafe  of  an  archbifhop,  which 
refembles  induction  ;  per  Doderidge,  cites  Widrineton  69.  b. 
I  Salk.  137*  Pafch.  11  W.  3.  B.  R.  in  Cafe  of  Billiop  of  St 
David's  v.  Lucy. 

[  507  ]  (D)     Bifhop.     Confccration.     Creation    of  him. 

Who  may  do  it. 
[And  How.^ 

j[l.  T^E  Pete  may  do  it.    46  E.  3.  32.] 

-*•  [2.  King  H.  I.  banifli'd  Thurfton  archbifhop  of  York 
for  five  years  for  receiving  confecration  of  the  PopCj  but  at  laft 
received  [him]  for  the  pleafure  of  the  Pope,  and  his  agreement 
to  obferve  the  cuftoms  of  the  realm.  Speed.  443.  b.  458.  b.] 

3.  ^i!f  6  E.  I.  appoints  the  form  of  confecration  of  hiJbopSy  and 
is  confirmed  by  the  %th  ofEIiz,  i.  and  14  Car.  2.  4. 

4.  Upon  election  made  three  inftruments  are  difpatched,  iff. 
to  the  party  eleff^  adly,  to  the  archbijhop^  3dly,  to  the  Kif^  to 
certify  this,  and  then  is  an  a&  of  afient  to  the  eledion,  becaufe 
it  cannot  be 'without  his  aflent.  4thly,  Then  the  King  writes  ti 
the  archhijhop  to  confecrate  and  inftall  him  eled ;  Sthly,  then 
the  archbiftjop  fends  a  citation  to  all  that  will  oppofe  this  confe- 
cration, and  prefixes  a  certain  day,  and  at  the  day  if  none  come 
they  are  all  pronounc'd  contumacious,  and  the  bifhop  confirm 'd, 
and  then  he  is  confecrated  ;  then  the  bifhop  fues  to  do  h\s  fealty 
to  the  Kingy  which  being  done  the  King  writes  to  his  efcheator, 
to  deliver  to  him  the  temporalties.  Per  Whiilock  J.  Palm. 
472.  3  Car*  In  cafe  of  Evans  v.  Afcuiihe. 


(D.  2)     Tranflation, 


I.  T  N  cafe  of  tranflatlon  five  things  are  done,  ift.  it 
-^  by  the  chapter  of  the  death  of  their  bifliop,  and  pr 


intimation 
pray  conge 

d'eflire;  2d\yy' conge  dUfiire  to  them;  3dly,  a  certificate  of  the 
ele£lion ;  4thly,  the  ajfent  of  the  bifhop  and  King  r  5thly,  writ 
to  the  bifhop  to  confirm  and  inflall  him.  Per  Caltiiorp.  Lat. 
238.  Mich.  3  Car.  in  Cafe  of  Evans  v.  Afcough. 

2.  A  bifhop  in  cafe  of  tranflation  may  refuje  the fecondViihop^ 
Tick  i  per  three  Jufliccs^  Lat.  247.  Mich.  3  Car.  in  Cafe  of 
Evans  v.  Afcough. 

(E)  Tem- 
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(E)     Temporaltics. 

What  latcreft  the  Bifliop  has  in  the  Temporaltics 

before  Grant. 

[i.  TF  a  bifliop  be  elided  and  confirmed^  yet  the  franktcncment  ^^•^  * 

-■"  of  tlic  temporalties  is  not  in  him  before  reftoration  made  J,'^adfJ5 
to  him  by  the  King.  38  £.  3«  30.  b.  J  may  not 

'  de  jure  ^ 
Wlbie  his  confccration  claim  the  temporaltics  of  hit  U(hoprick9  although  ex  gratm  the  Kinj  by 
his  letters  patents  may  grant  them  unto  him  after  his  confirmation,  and  before  his  r  -qO  t 
confecratioB,  and  the  frant  then  ma4e  is  good ;  but  after  he  is  confecrated,  invefted,  L  -^  -■ 
and  inftalled,  he  may  fue  for  his  temporalties  out  of  the  King's  hands  by  a  writ  de  veftituthne  tem- 
pwa/ium,  direded  to  the  efcheator,  cites  F.  N.  B.  169.  Yet  upon  fuch  writ  the  temporalties  are 
not  de  jure  to  be  delivered  until  the  metropoliun  hath  certified  the  tim«  of  his  confecration,  al- 
though that  the  freehold  of  the  temporalties  be  in  him  by  the  confecration,  cites  38  E.  3.  God- 
bolt.  Parfon's  Law,  cap.  i.  Quaere,  if  fuch  certificate  be  neceilary  upon  a  traailation.  Watf. 
Cleigyman's  Law,  8to,  764. 

[a.  But  the frankUnemint  is  in  the  King.  38  E.  3.  30.  b.]         Jf"^-  *Jo. 

and  cites  S.  C» 

3.  If  a  bifhop  is  attaint  of  treafon  the  liberties  and  temporal- 
ties  of  the  biflioprick  are  forfeited  to  the  King,  but  that  is  only 
for  the  natural  life  of  the  biihop.  D.  io8.  a.  in  pL  28.  Mich. 
X  P.  &  M.  has  a  nota  that  this  is  clear. 

4.  The  cuftody  of  the  temporaltics  of  every  archbifhop  and 
bifhop  withrn  the  realm  after  the  fame  became  void  belonged  to 
the  King  during  the  vacation  by  his  prerogative,  and  came  to 
the  King  as  founder,  and  belongs  to  him  in  fo  high  a  preroga- 
tive incident  to  his  crown  as  no  fubje£b  can  claim  the  tempo- 
ralties of  an  archbifhop  or  bifliop  by  grant  or  prefcription. 
2  Inft.  15.  cap.  5. 

5.  Ranulph  an  ecclefiaftical  perfon,  and  King  William  Rufus 
his  chaplain,  a  man  fubado  ingenio,  &  profunda  nequitia,  was  a 
h&or  for  the  King  in  making  merchandize  of  church  livings^  inaf- 
much  as  when  any  archbiflioprick,  biflioprick,  or  monaftry  be- 
came void,  firfl  he  perfwaded  the  King  to  keep  them  void  a  long 
time,  and  converted  the  profits  thereojf^  fometimes  by  letting ^  and 
jwutimes  by  Jale  of  the  fame  ^  whereby  the  temporalties  were  ex- 
ceedingly wafted  and  deftroyed.  Secondly,  after  a  long  time  no 
man  was  preferred  to  them  per  traditionem  annuli  isT  haculiy  by 
livery  of  feilin,  freely^  as  the  old  fafliion  was,  hut  by  bargain  and 
f ale  from  the  King  to  him  that  would  give  moft^  by  means  whereof 

the  church  was  fluffed  with  unworthy  and  infuiEcient  men,  and 
many  men  of  lively  wits  and  toward>ine&  in  learning,  defpairing 
of  preferment,  turned  their  ftudies  to  other  profe&ons.  This 
Eanulph  for  ierving  the  Kings's  turns  was  advanced,  firft  to  be 
the  King's  chancellor,  and  after  to  be  bifliop  of  Durefme,  who 
af;er  his  advancement  to  fo  high  dignities,  made  them  fervants 
to  his  facrilegious  and  fimoniacal  defigns.  King  Henry  the  fir Ji 
fe  ing  this  mifchief,  and  forefeeing  the  great  inconvenience  that 

would 
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wonid  follow  thereupon,  was  cpntented  for  his  own  time  to  btml 
his  own  hands,  to  the  end  the  church  now  naked  and  bare  might 
receive  fome  comfort,  and  have  means  to  provide  things  neceflarj 
for  their  profcffion  and  calling.  He  thereupon  at  his  C9ranatim 
made  a  charter  to  this  'effeB  \  ^ia  regnum  opprejfum  irat  injuft'ts 
txaSltonihus^  ego  in  refpeBu  Dei  ^  aimn  quern  erga  vos  omnes  babeo^ 
janBum  Dei  eccUftam  imprimis  liberamfac*  itaquodmcvendam^  nee 
ad  firmam  ponam^  nee  mortuo  archiepijcopoj  fit/e  epifcopo  vel  abbate^ 
aliquid  accipiam  de  dominie  ecclefia  vei  bominihus  ejusj  donee fucceffor 
earn  ingrediatur^  (if  omnes  malas  confuetudines^  quibus  regnum 
Anglia  opprimebatur^  inde  aufero.  He  committed  the  faid  Ranulj^ 
then  bilhop  of  Durham  to  prifon  for  his  intolerable  mifdeeds  and 
'  injuries  to  the  church,  where  he  lived  without  love,  and  died 
without  pity,  faving  of  thofe  that  thought  it  pity  he  lived  fi>  long. 
2  Inft.  15.  cap.  5. 


t  jog  ]  (F)     Grant  of  the  Temporalties. 

fc  '  *',  [  I .  A  LL  the  bijhops  of  Wales  arc  of  the  patronage  of  the  King 
Fiteh.  Co.  "^  of  England,  and  he  is  to  grant  the  temporalties  to  them  ; 

>«iT»pi.  7-  for  before  the  Conqueft  the  principality  of  Wales  was  held  of 
!^Co^*  the  King  of  England,  and  by  the  rebellion  and  forfeiture  of  the 
Lilt.  97!  a.  Prince,  the  principality  came  to  the  King  of  England,  by  which 
&.  F.  the  biibopricks  were  aiinex'd  to  the  crown*     10  H.  6.  6.} 

[2.   11  £.  I.  Rot.  Ciaufo  M.  8.  Reftitutio  temporalium  priai  di 

W.  per  regem  qui  habet  fefc .  ratione  fujlodia  heredis  Vc.  fatrm 

diSii  iifc.2 


At  what  Time. 

fcitmcni  ^3*  "^^^  K»"g  "^*y  grant  the  temporalties  e^er  ele&itn^  and 

aiEgUfes,     before  confecration^     4i  .E*  3-  5*  h.  admitted.] 
fl.  3.  dus  S.  C.— *-Fits2i.  Qustre  Impcdit,  pi.  129.  cites  S.  C. 

III.  The  King's  grants  of  the  temporalties  of  a  bifliop  in  the 
lifetime  of  the  bimop  is  good.  For  the  law  underftands  this  to 
be  a  mere  pofiibility.    Jenk.  210.  in  pi.  44. 


How. 

[4.  The  King  cannot  grant  a  lejs  eftate  than  a  fee  by  idKtii- 
tion  ;  for  if  he  limts  no  eftate  yet  it  is  good,  and  the  law  will  fay 
it  is  a  fee,  and  if  he  limits  that  he  (hall  have  for  life  or  years  this  is 
a  void  limitation.    P.  !•  45.  b.  Dean  and  Chapter  Femes.] 
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(G)    Inveftiturc. 

f  I.     ANSELM  archbt(hop  of  Canterbury  deprived  diverfe  prt'^ 
■  laies  for  receiving  invej}iture  from  the  King  H.  i.  but 
after  they  were  reftor^d  tn  gratia  (as  he  pretended)  by  thi  Pope 
upon  hearing  of  the  matter.     Speed.  436.  b.] 

[2.  ^e  Roman  fynod  made  a  canon  that  inveftiture  appertains 
U  the  Pope^  but  this  notwithftanding  the  King  H.  i.  ufed  to  give 
inveftiture  as  he  gave  it  to  Ralph  archbijhop  of  Canterbury.  Specd« 
440.  b.3 

(H)     Inveftiture.  [  S^o  J 

How  it  ought  to  be, 

£1.  JN  time  of  Edward  the  Confejfor  the  prelates  ufedto  rccrtrc 
^  inveftiture  of  the  King  by  donation-  to  them  by  the  King  of 
4  paftoral  Jiaff  and  a  ring^  as  Wolftan  did  it,  Matthew  Paris. 
And  fc  it  was  ufcd  in  H.  i/Fs  ttme.     Speed.  436.  b.] 

[2,  Suffragans  are  invefted  by  a  ring  only  without  a  Jiaff^  be- 
cause they  are  not  fo  fully  hUhops  as  the  others,     Dodor  f'ield 

,48.] 

3.  Before  the  Conqueft,  and  after,  till  the  time  of  King  John,  Co.  Litu 
bimops  were  invefted  by  the  King  per  baculum  ^  annulum ;  but  ^44-  »• 
King  John  granted  it  by  charter,  that  there  (hall  be  canonical  ^  thc*fa3b 
eleflion  with  three  reftri£lions,  ift,  to  demand  conge  of  tht  King  ^uthe 
before  ;  idly,  his  afent  after ;  3dly,  that  he  (hall  have  the  tem^  Viihc^rkTa 
foralities  during  vacation^  and  this  is  mentioned  in  the  ftatute  25  ]^^rc°lfi 
jE.  3.  dc  proviforibus,  which  is  confirmed  by  13  R.  2.  cap.  2.  King's 
Jo.  i6o«  Trin.  2  Car.  B.  R.  in  Cafe  of  Evans  v.  Alkwith.  foundation 

**  apddftnittiwt 

per  traditionem  Wuli,  (viz.)  the  crofier  which  was  the  paftoralftaff*,  etannuli,  whereby  he  was  marr^eA 
tothc  church.  And  K.  H.  i .  being  requefted  by  the  bi(hop  of  Rome  to  make  them  eleSive  rctufed,  bm 
King- John  by  his  charter  of  5  June  17th  of  hh  rei^n  granted  that  they  Ihould  be  eligible. 
Ibid.  134.  a.  S.  P.  and  that^K.  John  acknowledgiag  the  cuftom  and  right  of  the  crown  in  former 
times,  yet  granted  de  communi  confilio  baronum  that  they  ihould  be  eiigibl:,  which  afterward;  mm 


times,  yet  granted  de  communi  confilio  baronum  that  they  ihould  be  eiigibl: 
confirmed  by  divers  a^  of  parliament ;  and  afterwards  the  manner  and  order,  as  well  of  eleCli^A-cf 
archbiihops  and  bifliops,  as  of  the  confirmation  of  the  ele^on  and  confccration  is  enabled  and  -es* 
prcifed  m  the  itat.  2$  H.  8.  but  by  the  ilat.  jx  H.  S  and  i  E.  6.  they  were  mide  donntive  hy  tte 
King's  letters  patents ;  but  both  thel'e  ftacutes  arc  repealed*  and  the  itat.  15  H.  8.  remains  ia  full 
fefcc.     ■■     Jo.  g^Qf  lii.  S.  F. 


(I)     Metropolitan. 

ft.   ^HE  Pope  would  have  Thurjlan  archbijhop  of  York  in  time 

-^    of  H.  1.  to  be  inJlalTd  (againft  all  right  and  cuftom) 

without  profejfmg  any  fubjeSfion  to  the  fee  of  Canterbury.   Speed, 

440.  b  J 

2»  Metropolitan  may  artify  thg  confccration  of  a  bijhop^  and  from 

fucb 


0 


5IO  CMflltfe. 

fuch  day  he  Jhall  have  his  temporalities,   Br.  Quarc  Impedit,  pi. 
74.  cites  21  £.  3.  39,  40. 

3.  23  /f.  8.  cap.  9.7^  4.  The  arcbbijhop  may  cite  fir  hercfy  w 
any  diocefe  within  his  province  upon  confent  or  negle^  <J  the  bijhip  w 
judge  there^ 

4.  5.  5.  This  a£f  Jhall  not  rejirain  the  juriJdiRitm  of  theYrtx^ 
gative  Court  for  probate  of  teftaments. 

Thoufh  it        ^.  Archbifliop  has  a  concurrent  jurifdiSfion  with  the  bifhops 

Ik*  ^ofore  throughout  his  province,  and  may  admit  and  injiitute  till  the  m- 

conceivcd  ferior  bifhoprick  is  full.     Vent.  309.  Pafch.   29  Car.  2.  B.  R. 

that  the  Arg.  in  Cafe  of  WooUey  v.  Robinfon. 

mrchbi(hop 

has  a  concurring  jurifdiflion  in  every  inferior  diocefe,  yet  this  was  not  as  he  wis  archbifliop*  hit 
as  he  was  legatus  natus  to  the  Pope,  (for  the  archbifliop  of  York  neither  has  it  oor  claims  it  withia 
his  archbifhoprick)  and  then  this  power  is  ended,  being  abrogated  with  the  Pope,  and  the  late  pnc* 
tice,if  any  fuch  hath  beea»  wasan  ufurpatioo.  %  Roll.  315.  Prohibitiaa  (C.  a)  pL  S.  cites  Hob.  24. 
b.  Dr.  James's  Cafe. 

[  511  ]      6.  23 /7.  8.  9*  takesaway  thejurifdidionof  themetropolitaa 
only  as  to  proceedings  in  that  court ;  arg.  ut  fupra. 

7*  In  cafe  the  inferior  ordinary  refufes  to  adnutj  the  archbifliop 
may  do  it.     Ut  fup.  cites  Hob.  13,  Hutton's  Cafe,  and  Mo. 

879. 

jSalk.  90.  8.  The  archbifliop  has  without  doubt  provincial  jurifdUfim 

^^'c'^'^1  ^'^  bkfuffragan  biJhopSy  which,  he  may  exercife  in  what  place  of 

^tthe  ^  ^^^  province  he  pleafeSj  for  it  is  not  material  to  be  in  the  Arches^ 

arehbiOop  any 'more  than  in  any  other  place.     12  Mod.  237.  Mich.  10 

may  like-  W .  3.  Bifliop  of  St.  David's  V.  Lucy. 

wift  convene  . 

the  party  be^^  himfelf,  and  judge  himfelf,  and  lb  may  any  other  bifltop ;  fiar  the  power  of  acuft- 

tellor  or  vica>'  g^Qieral  is  only  a  delegated  power  in  eafe  of  thebUhop. 

9.  If  the  bifliop  makes  a  fimoniacal  contraA  it  is  a  perfout 
offence  in  him,  and  againft  the  duty  of  a  bifliop,  and  punifliahie 
by  the  metropolitan  by  ecclefiaftical  cenfures.  12  Mod,  238. 
Mich.  10  W.  3.  Bifliop  of  St.  David's  v.  Lucy. 

(K)    Power. 

What  is  Epifcopal. 

Power  in  or  out  of  the  Diocefe. 

I.  npHE  ordinary  and  commiflary  have  power  to  make  boKdays 
-*■  and  fiujiing'daysj  and  to  make  conjiitutions  provincial  t9 
bind  the  clergy y  but  not  to  bind  the  temporalty,  nor  they  cannot  aOow 
nor  difallow  the  patent  of  the  King  in  their  convocation.  Br.  Or- 
dinary, pi.  I.  cites  20  H.  6.  13. 

2.  The  bifliop  has  no  power  o( jurifdiHton  out  of  the  diocd^ 
but  to  abfolve  perfons  excommunicated  i  per  Whitlock  J.  LdJL  174- 
Mich.  3  Car.  in  Brown's  Cafe. 

J  3'L€t 


3*  Let  a  perfon  be  ever  fo  orthodox  and  able,  yet  he  is  pu-  a  liw  in 
niCbable  for  his  prcfumption,  if  he  preaches  without  Ucena  ofth^  Coart  a- 
9rdinary  \  but  the  or4inary  ex  debito  juftitia  ought  to  give  fuch  li-  gainfta  par- 
cence  to  one  that  is  fit^  but  if  he  does  refufe,  no  mandamus  fooo^^  do- 
will  lie,  but  his  remedy  is  to  appeal-,  per  Holt  Ch.  J.  la  Mod.  pJ^S 
433'  Mich.  12  W.  3,  in  Cafe  of  Turton  v.  Reignolds.  without 

licence  ; 
the  ordinary  in  this  cafe  cannot  proceed  to  punlih  him  for  fo  doing.  If  he  preach  any  thing  againft 
the  do£krineof  the  church*  or  marry  without  licence,  the  ordinary  may  prtceed  to  punifh  him.  A 
prohibition  granted  as  to  the  fufpenfion*  and  the  fpiriiual  cenfures*  and  putting  him  out  of  pofiefliony 
but  not  as  certifying  to  the  juftices  for  preaching  without  licence  .$  per  HoltCh*  J*  Holt'a  Rep. 
6581  659.  pi.  5.  Mich.  7  Ann.  Bewick  v.  Twifden. 

for  more  of  (Etiefque  in  general,  fee  ^CerCffatitie^  ^UltXi- 
tatlOn^  l^ro^lbttion,  and  other  proper  titles. 


€):communtcatlon.  i  si^  ] 


(A)     By  whom  it  may  be. 

r 

[Or  rather y  of  whom  it  may  be.'\ 

f  J.     TJ  2.  ordained^  that  no  hijhop  jhould  excommunicate  any  man 
•^  ^  •  holding  of  the  King  in  chiefs  or  any  other  of  the  officers 
§fthe  Kingy  without  his  licence.     This  was  one  of  his  Clarendon 
laws.     Janus  Anglorum.  93.  52.  Speed.  457.] 

2.  25  £.  !•  cap.  4.  yfll  archbijhops  and  hijhops  Jhall  pronounce  Thisex- 
fentence  of  excommunication  againfl  thofe  that  by  word,  deed^  or  coun-  ^^^^^^^* 
fely  do  contrary  to  the/aid  charters  [viz.  of  Magna  Chartaj,  or  that,  pl'da^cs 
in  any  point  break  them ;  and  the  faid  curfes  Jhall  be  twice  a  year  coulj  not 
denounced  \  and  if  the  prelates  be  remifs  in  the  denunciation  of  the  J|^'!?^""** 
fentencesy  the  archbijhops  of  Canterbury  and  Tork  Jhall  compel  them  wlrramby 
tp  the  execution  of  their  duties.  authority  of 

parliamentt 
lecaufe  it  concerned  temporal  caufea.     %  Init.  527. 

3.^  By  excommunication  the  writ  Jhall  not  ahate^  as  upon  plea  of  S.  P.  and 
viUeinagey  frofejftony  pramunire  &c.  but  (hall  be  fine  die  &  tern-  ^^^JJJ^ 
pore,  and  may  be  revived  by  re-fummons  or  re-attachment  j  iciars  of 
guod  nou.    at.  Excommeogement,  pL  i.  cites  Lite.  44.  abfoiution 

in  Court, 
the  plaintiff  (hall  have  re-fummons  againft  the  defcadanti. 

4-  If 


st2  ^jxotamuvficatim* 

4*  If  one  be  excommunicated  in  a  foreign  £ocefi  the  fiune 
is  void,  and  coram  non  judice ;  per  Cook  Ch.  J.  Gddb.  191. 
in  pi.  272.  Trin.  10  Jac.  C.  B.  cites  8  H.  6.  and  2  H.  4.  and 
be  faid,  that  the  principal  caufe  of  making  the  ftat.  23  H.  8.  was 
to  maintain  the  jurifdi£tion  of  inferior  diocefles. 

(A.  1)     Notes,  &C. 

I.  nnHE  judges  of  the  common  law  are  judges  of  the  excom* 

-*•    munication.     The  Court  of  6 .  R.  has  a  fuperior  power ; 

there  is  no  judgment  in  the  Spiritual  Court  given  of  excommu- 

I  nication>  but  procefs  only  there  awarded  to  denounce  this ;  per 

Coke  Ch,  J.  2  Bulft.  266.  in  Cafe  of  Pole  v.  Godfrey,  cites  5  E.  3. 

2.  If  the  excommunication  be  without  caufe  it  is  not  good,  and 

the  caufe  muft  be  within  Aejurifdi^ion  of  the  perfon  excommu* 

'  nicating ;  per  Doderidge  J.  RolL  R.  434.  in  Starling's  Cafe. 

• 

f  513  ]  (A.  3  V  For  what  Caufe. 

See  Tit.  . 

(A)  and        I.  5  £^  6  jB.  6.  f/i/,CTRIKING  in  a  church  or  church-jari  is 
the  notes  4.  yi  2.  ^  excommunication  ipfofaBy. 

(B)     In  Difability  of  Suits. 
By  whom  it  may  be  certified. 

Br.  Czcom.  [i,  "VTO  letters  of  excommunication  are  to  be  received  in  ftav 
ttent*pi.  a.  of  adlions,  unlcfs  under  the  fed  of  the  ordinary.  20  H.  6. 1.] 

cites  S.  C. 

Br.  Certificate  de  Evcfque*  pi.  r.  cites  S.  C.-^-^Fitzh.  Ezcommeocemcntv  pi.  11.  cites  S.C. 
For  if  it  be  by  his  ordinary  feJ  it  is  not  {ood.  F.  N.  B.  62.  (N)  Marj.  cites  aoH.  6.  1. 

f  Hih.  Ex-        ^2.  An  excommunication  under  the  bull  of  the  Pope,  fliall  not 
»en^pir*   ^  received  in  flay  of  actions.  30  Aff.  19.  adjudged.^ 

10.  cites 

S.  C— ^Co.  Litt.  1^4.  a.  S.  P.  and  in  Marg.  cites  feveral  very  ancient  books. ^—5  Rep.  15.  V 

and  13.  a.  b.  Hill.  23  Eliz.  in  Cawdrey^s  Cafe^S.  P. 

In  a  bill  of  debt  fuch  plea  was  al  legedi  and  becaufe  the  defendant  did  not  flieir  lettaiB  of  caoeaaii^ 
Bicacion  under  feal  of  the  biihop  proTing  it,  nor  other  feal  authentick,  thcreferotMii  ailoalor;  vi 
Thorpe  faid,  that  in  the  time  of  E.  i.  becaufe  one  notified  eicommunication  ftc.  of  the  Pope  to  the 
King's  treafurer,  the  King  would  have  had  him  drawn  and  hangM»  nocwithftanding  the  rhsttrrl^*' 
and  treafurer  fell  on  their  knees  before  the  King  8cc,  and  by  award  &c.  he  ibreiured  die  icalm;  asA 
two  other  fuch  excommunications  «vere  di fallowed  in  B.  R.  in  the  like  manner.  Br.  Eicommcfife- 
inent,  pi.  11.  cites  30  AiT.  19.  and  fiiys,  and  fo  fee  the  puniflu&euc  of  this  before  aoj  AMrti  oC 
prcmunire. 

*'•  f^^^'       Ti-  Excommunication  certified  under  we  feal  of  the  commtffary, 
^Jue,  pi.    ^U  "ot  be  allowed.    20  H.  6.  i.  adjudged.] 
i.cittt$.C.«-fiuh.EgcoaiMo{einen^p].  ii,  diet  S.  C— Br,  CertiicaCB d*EfdfM^  pL  2«^ 


iStes  7  £.  4. 14.  S.  P.  beca«fe  th<  Court  canoot  write  to  hUil  to  aflbil  the  part7.-^^Br.  Exconu 
mensem/mt^  pi.  2.  cites  S.  C— '— I  Rep.  68.  a.  Mich.  6  Jac.  S.  P.  refolved  in  Trollop's  Cafe. 

4.  If  a  bifiop  ctttifiis  excommunication,  and  £es  hefon  the  cer-^  C  «ib.  Hift. 
tificaU  is  returned  tn  Courty  it  is  void.  Br.  Excommengecnent,  ^^  s.  p. 
pi.  21.  cites  Fitzh*  Excom.  26.  in  8  E.  2.  Itin.  Cane.  becaift  he 

may  ftand  aflbiled  by  the  prefent  ordinary  that  now  It,  after  the  deceafe  of  the  bifliop  wh«  h*s  cer- 
tified>  and  the  C«mrt  will  not  receive  any  certificate  but  from  fuch  pedoo  whom  they  can  write  to  aixoil  * 

t 

5.  A  bijbop  cannot  certify  excoffimunicathn  made  by  another  |-  P-  »«<* 
bifiop.     Br.  Excommengement,  pi.  21.  cites  20  E.  3.  and  f  itzh.  qjjj*  ^ift. 
Excommengement,  pi  29.  and  33  E.  3.  ofC.B.  i6$. 

^eaufetheY  muft  have  the  certificate  from  the  bilhop,  whofe  fubjedt  he  wai,  and  he  might  have  beta 
aflbiled  by  his  own  ordinary  after  the  fiift  certifiatte  to  the  bilhop. 


6.  The  certificate  of  an  excommunication  by  fpecial  r^mmj/^  C  5^4  ] 
Juners  delegates  bV  the  King's  commiffion,  uf)on  an  appeal  from  ibid,  in 

a  fentence  in  the  rrerogativc  Court  of  Canterbury,  was  allowed  tt«rg.  fay» 
In  C.  B.  under  their  Common  fcal.     D.  371.  ph  4.  Mich.  22  ^'  ^*'^** 
ti  23  Eliz.     The  Book  fays,  qu^re.  held  accord* 

loglyt  thatexcomm«nicatidtt  lies  on  fttch  certificate.     Miehi  42  h  43  Elis*  In  M  x  lorie's  Cafe* 

7.  In  time  of  vacation  the  guardian  ofthefpiritualties^  or  the* 
bilbop,  if  he  be  guardian  of  &c.  ought  to  certify.  F.  N.  B.  62.(N  )• 

8*  The  archdeacon  certified,  and  it  was  faid  that  he  was  ^di-  Br.  Non- 
Jiary  immediate,  and  yet  it  was  doubted  whether  good  or  not,  ^^^2tfl^* 
becaufe  the  King  cannot  have  benefit  to  feize  temporalties,  he  12  E.  4. 
having  none  as  the  btihop  hath.    F,  N4  B.  62.  (N).  Marg.  j5-^»t»« 
ci'es  I H.  6.  3.  ;' ~ffl» 

Ion. 

9.  The  Chaneelbrs  of  Oxford  and  Cambridge  may  certify  by  S.  P.  re- 
charter  of  the  King.     8  Rep.  68.  b.  in  Trollop's  Cafe,  ciies  ^^^^  ^^ 

F.  K.  B,  64.  (C).  barte7y*th« 

^  defendant 

pleaded  in  difability  that  the  plaintiff  was  eiteommunicated  under  the  feal  of  the  Chancellor  of  Ox« 
lord,  fetting  fortht  that  the  Court  there  was  a  Spiritual  Courtf  and  that  time  out  of  mind  thty  h;ive 
excommunicated  the  defendant  for  not  appearing  m  an  aAion  of  debt'brought  in  that  Court,  and  tliat 
dicy  had  power  time  out  of  mind  to  hold  pleas  in  debtt  and  then  pleaded  a  confirmation  of  their  pri- 
▼ile^  by  the  ftatute  13  Elia.  &c*  Exception  was  taken  that  it  was  a  repugnant  piefcription  to  give  « 
ipiritual  cenAxre  in  a  temporal  caufe.  The  point  was  nut  determined)  et  adjomatur.  a  RpU* 
Rep.  4S7.  Mich.  22  Jac.  B.  R.  Anderfon  t«  Cutchbett.  _ 

10.  Bifliop  certifies,  and  £es  before  it  is  fieceiv'd,  hhfucceffor 
ought  to  certify  it.  8  Rep.  69.  a.  Mich.  6  Jac.  in  Trollop's  Cafe. 

If.  bittkof  ele6t  may  certify  before  confecration.    F.  N.  B.  This  is  ta 
62.  (Nj.  i!"?^?* 

^      '  -  ftood  of  a 

bilhop  confirmed,  for  before  confirmation  he  has  nothing ;  per  Whitlock  J,  but  contra  per  the  Ch.  f« 
becaufe  it  is  m  minifkerial  ad.     Lat.  247.  Mich.  3  Car.  in  Cafe  of  Erans  ▼.  Afcough. 

ia»  Vicar-general  in  abfence  of  the  bi(hop  extra  regnum  in  F.  N.  B. 
the  fervice  of  the  King,  which  muft  be  certified  out  of  the  Chan-  ^'  W 
eery,  may  certify;  per  Coke*     8  Rep.  691  a.  Mich.  6  Jac.  at 
the  end  of  Trollop's  Cafe.  . 

Vol..  X.  P  p  13.  Bijb9p 
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13.  Bijhop  may  certify*  excommunication  made  If  his  cmmj^ 
fary  or  official.  8  Rep.  69.  a.  Mich.  6  Jac.  in  Trollop's  Cafe. 

14.  None  can  certify  excommengement  but  only  the  bifliopt 
unlefs  the  bifoop  be  beyond fea^  or  in  remotis,  or  om  that  has  vrtU' 
nary  jurifdMon^  and  is  immediate  officer  to  the  King^s  Courts^  as 
the  archdeacon  of  Rrchnwndj  or  the  dean  and  chapter  in  time  rf 
vacation.  But  in  ancient  time  every  official  or  commiflary  might 
teftify  excommengement  in  the  King's  Court,  and  for  the  mif- 
chief  that  enfued  thereupon,  it  was^ordained  by  parliamenti  that 
none  {bould  certify  excommengement  but  the  biihop  only* 
Co.  Litt.  1 34.  a. 

(B.  2)    Difability. 

I.  3  E.  I.  cap.  15.  TrXcommunicated  perfons    are  n§t  bailable 

•^   tuhen  taken  by  requejl  of  the  hijhop. 
Ifeiccutoit       1,  If  debt  be  brought  by  two  executors^  and  excommunication  is 
or  a4mini-    alleged  in  difability  of  the  one^  yet  becaufe  he  is  not  to  recover  to 

L515    ]  his  own  ufe,  but  to  the  ufe  of  the  teftator,  therefore  the  defcn- 
torsbc     dant  fliall  be  awarded  to  anfwer.     Br.  Nonability,  pi.  20- cites 

nicated,  I9  "•  O-   I4. 

they  may  be  difabled,  becaufe  they  which  cvnTcrfe  with  a  perTon  ezcoBununicate  aic  firoiiwaai* 

•Ut4  aJfo.    Co.  Xi^  134.  «. 

3.  The  writjhall  not  abate  for  excommunication  in  the  pbin- 

tiff  or  demandant,  but  the  defendant  (hall  be  difmifs'd  without  iaj^ 

and  after  letters  of  abfolution  (hew*d  to  the  Court  the  plaintiff 

ihall  have  a  refutnmons  &c.  upon  his  firfi-  original.  Litt.  f.  2Ci. 

Or  if  he  4.  Excommunicate  perfons  cannot  fue  zfkxow  real  or  perfonal, 

**nntwin    ^"^  ^^  Coke  cannot  make  a  wilL     Roll.  Rep.  64.  pi.  9.  Mich* 

not  be  pro?.  1 2  Jac.  B.  R.  in  Cafe  of  Powle  v,  Godfrey. 

ed.  Afg. 

9  Mod.  1 14.  Mich.  X  z  Geo.  in  Cafe  of  Mitferd  y.  Herbett. 

aoE.  3.  i^  5.  Every  excommunication  (ball  not  difablcyas  if  a  hail^ 
s  P  ^  To  ^^^  commonalty,  or  any  other  body  aggregate  bring  their  adioni 
txiayor.  Br.  excommunication  in  the  bailiff  (hall  not  difable  them  ;  for  that 
Corpora-  they  fue  and  anfwer  by  attorney ;  but  it  is  otherwi(e  of  a  ^ilr 
*itw2i'E^'  rd?r^^^f/<?«.     Co.  Litt.  133.  b.  134.  a. 

4.  7.  12.  67.  per  Nele  J.  Gilb.  Hift.  of  C.  B.  164.  S.  P.  for  m  coipontioa  camt  bcfld 

•luded  from  the  commuxuon  of  the  vifibk  church. 

6.  An  excommunicated  perfon  mufi  anfwer  a  HO  in  Cbassarj* 
Toth.  73.  cites  37  Eliz.  Tichborne  v.  Edmonds. 

7.  Excommunication  is  no  plea  in  a  qui  tam^  becatife  it  is  for 
example,  and  the  (tatute  having  given  the  informer  an  ability  tP 
fue,  and  not  excepted  excommunicated  perfons  from  the  libertf 
of  informing,  he  is  enaUed  to  fue  by  tbe&atuti  notmthjim^diagm 

oinfunsofibiAunb.    Gilb.  Hift.  of  9.  B.  164. 
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(B.  3)    Difability. 
Difcharged* 

I.  T^Y  iifcommunlcation  the  writ  does  not  ahaie^  as  Upon  plea  of  Br.V^oir . 
^  vilUinagi,  pojfijfiony  premunire  kc.  butjhall  he  fine  die  &  *^^^^^^ 
temperCy  and  it  may  be  revived  by  refummom  or  reattachment ;  quod  s.  C. 
nou*     Br.  Excommengement,  pi.  i.  cites  3  H.  6.  35.  39. 
tind  40. 

2.  Whether  an  excommunication  may  Be  difcharg^d  by  the  '^"^^J", 
King^s  general parebn^  and  the  plaintiff  reftored  to  his  fuit  without  the  generJ 
obfoIutiomnA  reconciliation  to  the  church,  dubitatur.     Cro.  J.' pardon  of 
2ia.  pi.  5.  Mich.  6  Jac.  B.  R.  Trollop  v.  Richardfon.  all  con- 

^     -^  •'  -     '^  tempo,  but 

Ibv  coAb  are  not.  i  Jo.  227.  pi.  4.  Hill.  6  Car.  B.  R.  Coddriagton  ▼.  Redman. -~Cro.  C.  198.  S.  ^« 

3,  ^peal  does  notfii/pend  the  excommunication  though  it  may 
fufpend  the  fentence.  Mo.  850.  pi.  155.  Pafch*  14  Jac»  B.  R* 
agreed  in  Cafe  of  Powell  v^  Harman* 

(C)    How  the  Certificate  ought  td  be*  C  5^6  3 

ft.  TF  the  principal  taufe  of  the  ailion  for  which  the  excommu-  Br.  Excomf 
.  '*'  nication  was  be  not  comprixed  in  the  letter  of  the  certificate^  ^tnt'tlU 
it  (hall  not  be  allowed.     (It  feems  it  is  becaufe  it  may  appear- <.  cites 
to  the  Court  that  the  Spiritual  Court  has  jurifdidlionof  the  caufe  ^-  C-  ^vt 
for  which  he  was  excommunicated)  14  H»  4.  14.  b.J  Mt^apl^. 

FittlU 

£scommengement«  pi.  it.  cites  S.  C. '  ■  ■  ■  Br.  Certificate  de  Evef^ue,  b1.  3.  cites  3  H.  4.  |« 
that  (he  certiHcace  is  good  tiiough  no  caufe  be  thereof  certified,  and  if  it  be  for  the  fame  cauf# 
Dfhereof  the  plaintiff  fues  an  atuchment  upon  probibitioti  at  common  law,  he  may  avtir  that  it  is  for 
the  fame  caufe,  and  this  will  make  an  iflue,  and  fhall  be  tried  per  Pais,  and  not  by  the  certification  of 
the  biOiop.  A  certificate  of  the  archbKhop  thai  the  plaintifF  is  excommunicated  propter  diverfas  con* 
tnmacias,  without  fliewing  any  caufe  fpecially,  (hall  not  difabie  the  plaintiff*;  for  without  that  tha 
Court  cannot  judge  whether  die  Couri  ChriiVian  had  cotiufance  of  the  original  crnuHe  forwhich  &c.  an4 
if  the  excommunication  is  agaioft  law,  the  Court  ought  to  write  to  them  to  abfolve  him,  which  thej 
•annot  do  if  the  certificate  be  general.     8  Rep.  68*  b*  Mich.  6  Jac.  Trollop*!  Cafe. 

f  1.  The  certificate  ought  to  be  univerfis  ecclefia  fiUis^  or  to  the  Br.  Exooia^ 

jy/iices  of  the  Court  where  the  fuit  is  to  be  flaid*  ao  H.  6.  aj.]       ""fTpl.  |. 

«itcs  S.  C. Tilth.  BxconuDcngenftnt,  pi.  iit  dies  S.  C.«  ■■  ■  8  Rtp.  68<  b.  S.  P.  refolycd  ift 

•tTnilop'a  Caft. 

[3.'  iSo  that']  if  the  certificate  be  to  the  King  in  Chanaryy  this  Br.  Eico«^ 
is  not  fufficient  to^^y  a  fuit  in  Bank,    20  H,  6.  25.]  mtnt^pl.  «. 

^tcvS.  C.  "'■  "Fitxh.  Excommengemeht.  pi.  11.  cites  S.  C."  ■  S.  P.  per  Cur.  and  thereupoSs 
Ihat  defendant  the  next  day  brought  letters  of  excommunication  generally,  with  omnibus  Chrifti  fillt^ 
libua  Sec*    Br.  Excommcugementj  pi.  13.  cites  2  £.  4.  4. 

£4.  TJbye  certj£cate  ought  to-  contain  th$  4^  of  the  excommu^  'r.  Sxim^ 

P  p  a  mkationj^ 


"> 


5i6  fSrcdtmniimcatioiti 

tnenge-  fiication^  bv  which  it  may  appear  to  the  Court  whedier  it  __ 
at«  s!c?'  ^^forc  the  laft  continuance  or  not,  otherwife  it  it  not  good,  fcr 
. — s.'p/    this  cannot  be  aided  bjr  averment.  20  H.  6.  25.3 

agreed. 

Cro.  J.  82,  83.  pi.  6.  Mich.  3  ]ac.  B.  R.  Davie  ▼.  Goufh. 

Such  cerd-  5.  If  a  bijhip  certiJUs  in  Chancery^  that  amthtr  bifi9p  has  «r- 

anofhe*r?°  //^^  him  that  the  party  is  excommunicate  in  his  diocefe,  aiiid  fe 

report  is  has  remained  by  the  fpace  of  40  da)'S,  the  fame  certificate  is  v6id| 

not  fuffici.  and  a  fignificavit  fhafl  not  be  granted  thereupon.  F.  N.  B.  65. 

Litt.  f54.a.    (^i* 

■■    ■   -8  Rep.  68.  b.  S.  P. 

6.  An  excommengement  was  pleaded  in  bar,  and  the  urt^* 
caft  of  the  biihop  of  Landaff  ihewed  of  it,  but  its  mi  mituim 
by  what  btjhop  the  party  was  excommengedj  wherefore  it  was  ad- 
judged void.  Mo.  775.  pi.  1070.  Mich.  3  Jac.  B.  R.  Ld. 
Abergavenny  v.  Edwards. 

7.  In  cafe  of  ah  excommunication,  the  ijfuing  iht  writ  is  no  ar-^ 
tain  frcof  of  excommunicationy  even  at  the  time  of  ifliiing  the  wril^ 
for  he  might  be  aflbiled  between  the  fignificavit  and  the  iffuiog 
the  writ  de  excommunicato  capiendo ;  and  therefore  there  muftbe 
a  certificate  under  the  feal  of  the  bifliop  to  maintain  the  plea 
fince  it  is  dilatory ;  and  the  Court,  on  ihewing  only  the  writ  de 
excommunicato  capiendo,  have  no  ground  to  give  the  defendant 
time  ;  befides  it  is  below  the  dignity  of  the  Court  to  write  to 
the  bi(hop  to  fatisfy  dilatories ;  and  there  is  no  way  by  certiorari 
or  mittimus  to  bring  it  in.    Gilb.  Hift.  of  C.  B.  161. 

t  S17  3  (D)  Pleadings  ia  Stay  of  Aaion. 

By  "vvhom  the  Excommunication  being  made  (ball 

be  a  Stay  of  Adlion* 


Br.  Excom- 
menge 


meot 


■worn.  [i.  jF  upon  a  fentence  in  the  Court  of  Rome  a  dikgaty  he  mtdi  to 

.*pl,  5.  the  archhijhop  of  England^  commanding  him  to  execute 

cites  s.  c.  the  damages  recovered,  if  the  party  upon  this  be  excommuni* 
irut  s.  p.  of  (5ated  by  the  archbifliop,  this  excommunication  fltall  not  be  any 
^oes  not'^  difability  of  any  fuit,  becaufe  this  is  in  tfkSt  the  excomnuini- 

fty. cation  of  the  Pope,  and  the  archbilhop  cannot  ajfoil  him  without 

Fitzh.  Ex-  fatisfadion  of  the  damages,  and  fo  the  Court  has  not  any  tD 
xatnt!^pir"  whom  they  may  write  to  aflbil  him.     14  H.  4.  14.] 


21.  cites  S.  C. 


^""'^ — ^      [2.  For  an  excommunication  by  the  Pope  (hall  not  beany  dif* 
^Foi.  884.  ^  ability  of  any  fuit,  becaufe  the  Ckturt  cannot  write  to  bim  to  ^Hoit 
Br.  Exrcm.  ^'"^^  *^  ^^^  caufs  docs  not  appertain  to  him.  14  H.  4.  14.II 
men^cflieat,  pi.  j,  S,  P.  cites  S.  C.  ■»  ■     ■  fittb.  Excomaieiisemcn^  pi.  at.  citttS.  C. 

CJ.  A 
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(3.  A  man  (hall  not  be  difabled  by  anyexcommuntcattoh  un-  Br.  Esconu 
Icfe  it  be  made  by  f§me  hijbop  wb^  is  within  the  realm,  to  whom  the  JJ^"f*'i 
Court  may  write  to  ajiii  the  party  if  caufe  be.  14  H.  4.  14.  b.  "citct's*  a' 

lMltS.P. 

iloet  not  faUy  appear  tbeie.    But  fee  (F)  8.  C— — — Fitsh*  Ezcsmmcnfement,  pi.  ai.  cites  S.  C. 

[4.  If  the  Pope  certifies  an  excommunication  it  is  not  fuffici-  Norcan  tl^e 
cnt^becaufe  the  Court  cannot  write  to  him  if  caufe  be.  8  H.  6. 3.]  ^'J?  '^'"^ 

foake  abroliuion,  nor  punKh  kirn  for  the  oontcmpC  if  he  refufes  &c.  Br.  Ezcommeagemeat,  pi.  7. 
cites  S.  C. 

[c.  h  ctx\xfiC2Xt  by  the  archdeacon  iS  (\xttc\cnt  bj  cuftom.  Coo-  It«u«l« 
traSH.e.  13.]  ied|e<i.thu 

^  ,  ne  WIS  Or. 

dinary  immediate  to  the  Court;  but  it  was  held  by  fome  Bot  to  be  fufiicient ;  for  ht  has  no  tempo* 
ralties  to  feilc  in  cafe  the  King  writea  to  him  to  make  abfolution  and  he  refufes ;  and  per  Cbaunt, 
he  has  his  authority  from  the  ordinary  by  indenture  between  them.  Br.  Ezcommcnseincnt,  pi.  7.  cites 

8H.  6.  3.— -{And  the  (13)  in  Roll  feems  to  be  mifprinted  for  (3.)  ] -^r.  Ce'rtificat  d'Evef- 

jque,  pi.  26.  cites  S.  C.  1  The  commifiary  cannot  certify  ezcommunication*  but  the  ordinary 

himfelf.  Br.  Oflicer,  pi.  27.  cites  7  £.  4.  14.'  ■  Br.  ExconWengement,  pi.  14.  cites  S.  C.  that 
cieommunication  certified  by  the  commifl*ary  the  archdeacon  is  not  good ;  ibr  he  is  not  officer  imme- 

•diate  to  the  court,  but  the  ordinary. [This  was  the  Cafe  of  Walk  e  it  v.  LivsasyE.  4.  14. 

a.  pi.  6.  And  there  Fairfax  faid,  diat  what  the  commilfary  does  is  all  the  ad  of  the  bifliop  and  as 
ftrongin  law  kc.  To  which  Needham  agreed,  butfaid,  that  then  it  ought  to  be  certified  in  the  name  of 
the  biibop,  for  the  certificate  of  the  commiiTary  may  fnot]  Uifable  the  perfon  of  the  plaintiff  if  he 
be  not  commiiTary  of  record,  but  [otherwife  it  is  of  J  the  *  archdeacon  of  Richmond  in  time  of 
.vacation,  and  the  dean  and  chapter  of  Canterbury  in  time  of  vacation  &c.  and  a  tertificate  by  them 
it  allowable  here,  but  not  of  this  commiflary  &c.     But  a  teftament  proved  before  the  commiflary  is 

food  enough,  quod  Danby  and  others  concelTerunt  &c. What  is  added  between  the  crotchetts  f    ] 

not  being  in  the  laft  or  old  edition  of  the  year  boc^s,  aqd  the  fenfc  feeming  imperfedl  &c.  without  it 
I  have  adventured  to  add  it;  but  if  the  reaJer  thinks  I  am  wrong  in  this,  or  wherever  elfe  I  do  in 
the  like  manner,  he  has  it  laid  plainly  before  him»  to  put  his  own  coofbudion  upon  it,  and  take  i( 
iwhich  way  he  likes  beft.  ] 

*  Co.  Litt.  1 34.  a.  S.  P.  becaufe  they  have  ordinary  jurifdidion  and  are  immediate  officers  to  the 

Kings  Courts,  and  fo  of  others  who  are  fo  likewife. Roll.  tit.  Trial  (U)  pi.  5.  cites  8  H.  6. 3.  b. 

17  E.  3. 13.  b.  S.  P.— Br.  Certificate  de  Evefque,  pi.  30.  cites  7  £.  4.  14.  S.  C. 

6.  Archdeacon  not  fequejlrator  cannot  certify  excommunica-  [   518   ] 
tion ;  for  they  are  not  officers  immediate  to  the  Court.     Br. 
Certificate  de  Evefque,  pi.  34.  cites  itin.  Not/ tempore  £•  3. 

7.  Excommunication  by  the  abbot  of  St,  Albans  exempt  who  is  ^f*  Excom-* 
immediate  to  the  Pope  (hall  not  be  allowed  in  Bank  ;  for  he  is  not  ^cUri 
officer  immediate  to  this  Court,  therefore  it  {hall  hot  ferve  but  n;.  cites 
in  his  private  jurifdidUon.     Br.  Nonabiiitie,  pi.  33.  cites  12  E.  ^-  ^* 

4.  15. 

8.  And  outlawry  in  Durham  w  Chejier  fliall  not  ferve  in  ®»"-  Excom^ 
Bank  ;  for  they  have  only  a  private  jurifdidion,  which  does  not  JU^nf*", 
extend  but  in  their  precind.  Per  Bri&n  quod  Littleton  J.  con-  i5."cites 

ceffit ;  but  the  Serjeants  held  contra  *  and  that  it  fhall  ferve  s.  C 

here.    But  per  Littleton  a  man  outlawed  in  Bank  ihall  be  by  this  f^iJ^,^"^*^*' 

difabled  here  \  for  they  have  their  authority  by  parliament  in  the  faid  i^  the 

time  of  E.  3.  But  Chefter  and  Durhapi  are  by  prcfcription^  and  Serjeants 

excommunication  certify'd  by  the  archdeacon  is  not  good.  Ibid.  *'i**no«*>y 

according  to  the  year  book  the  wor4  (Bank]  in  Brook  feems  to  be  miftakcn  for  the  word '  Lancafter.)  1 

g.  In  trefpafs  againji  the  commijfary  of  the  ordinary^  excom-  Br.  Excom- 
munication pronounced  againji  the  plaintiff  by  thefanu  commijfary  ™*"5c- 

.    P  p  3  is  "'"• 


Si9  Cn^cdntmunicatiofi. 

|i.  IS.  cittt  is  no  plea  in  nonability ;  for  he  ought  not  to  do  it  in  his 
i'ffifeTT^    caufc,     Br.  Nooabilicy,  pi.  55.  cites  9  H.  7.  ai, 

l^ainft  the 

«rchbifliop  of  York  and  W.  P.  excommunication  was  fet  forth  which  was  at  the  inftmce  of  W.  P.  Ik 
noa  alliAcatur,  and  the  pUintifTby  this  notdifabled ;  for  they  were  the  fame  parties,  and  thercibre  if 
JTeems  that  it  Has  the  excommunication  of  t^e  fame  archbiihop ;  for  it  waa  brought  in  thecous^of 
York.  Br.  Excommengement,  pi,  13,  cites  8  Afl'^  S9t-< — ^t  oonfimilbH.  5.  intrcfjpofs  apiat- 
^  BUhop  of  Carlifle.    Ibid. 

10.  If  a  bijhop  eirtifits  an  exammengemint  into  the  Chancery, 
made  in  time  9f  his  predecejjor^  and  the  contumacy  &c.  he  Jbail  have 
a  Jignificavit  thereupon  ;  but  upon  the  certificate  of  the  commiffarj 
0r  official  of  an  excommcngement  in  the  Chancery,  and  of  the 
contumacy  a  fignificavit  (hall  not  be  granted.  F.  N.  B.  65.  in 
principle. 

11.  If  a  hijhop  be  dffendant  an  excommunication  by  die  fame 
bifhop  tff  <7/;i/?  the  plaintiff  {Itk2\\  not  difable  bim  ;  and  it  fhall  be 
intended  for  the  fame  caufe  if  another  be  not  (hewed.  Co.  Litt. 
J  34.  a. 

12.  When  the  plea  ^excommunication  is  allowed  the  imf 
fiall  not  abatCy  but  the  entry  is  quod  remaneat  loquela  fine  die 
quoufque  &c.  8  Rep.  69.  a.  in  a  nota  pf  the  Reporter  cites  3  II. 
6.  3.  3  E.  4.8.  3  Air.  Ut 

(E)     Excommunicato  capiendo«i 

3R0II.  Rep.  [1.  T  tPON  an  excommunicato  capiendo  if  it  appears  that  the 
$.' C.Llif*  excommunication  was  by  an  archdeacon  ef  a  certain 

Roll.  Rep.  place^  it  ought  to  appear  either  exprefsly  or  implicitly  in  thecet-' 
J74;PJ-  9'  tificate  that  the  matter  for  which  the  excommunication  was  within 
s.  P.  does  ^^^  jurifdi^tion,  otherwife  it  is  not  good.  My  Reports  14  Jac. 
I»t appear.     Starling's  Cafe."] 

2.  g  £.  T.  cap.  12.  Clerks  excommunicate  may  be  taken  on  this 
writ. 

3.  Before  the  writ  de  excommunicato  capiendo/^//  hegranteif 
the  contumacy  and  contempt  made  by  the  party  unto  Holy  Church 
ought  to  be  certified  into  the  Chancery  by  the  bi(kop,  by  letters 

519  1  under  his  feal.  But  this  certificate  by  letters  may  be  made  into 
the  Chancery  by  a  bifhop  elefb  before  he  be  coniccrated ;  and 
alfo  the  fame  may  be  certified  by  letters  from  the  chancellor  or 
vicar- genera] 9  when  the  bifliop  is  beyond  the  feas,  or  out  of  his 
dioccfe,  in  remotis  agend'  &c*  And  although  the  bt(hop  be  io  bis 
diocefe,  yet  the  certificate  of  the  vicar-general  by  his  letters 
unto  the  Chancery,  reciting  that  the  bi(hop  is  in  remotis  agcnd* 
is  good,  and  (hall  not  be  traveifed.  And  in  time  of  vacation  of  tto 
biihoprick,  the  certificate  ought  to  be  made  by  the  guardians  of 
the  fpiritualties  for  the  time  being,'or  by  the  archbi(hop  ^c^if 
he  be  guardian  of  the  fpiritualtics.     F.^N.  B.  62.  (N). 

4.  5  £//2.  cap,  23.  yi  2.  enads,  That  every  writ  of  excommun^ 
4(itq  caiicndoy  thatch  all  be  gyjarded  otH  oftb^  Court  ^  Cbanceri 


.Crcommunfcation.  /if 

0gain/l  apy  pirfin  within  tbi  realm  JhaU  he  made  in  the  termy  and 
returnable  in  J3*  R.  in  the  term  next  after  the  te/ie^  and  the 
%vrit  Jball  contain  at  Uaft  20  days  between  the  tefte  and  return. 
And  thefaid  writ  jhad  be  brought  into  B.  R.  and  there  in  the  pre^ 
Jence  of  the  jujitces  opened  and  delivered  of  record  to  the  Jheriffor 
deputy.  And  if  the  writ  be  not  duly  returned^  or  any  default  be  in 
the  not  executing  of  the jaid  writs,  the  juflice$  JhaU  a ffifs  Juch  amerce^ 
ment  upon  the  Jheriffor  other  officer  as  Jlmll  be  thought  meety  which 
amercement  Jhall  be  efinented  into  the  Exchequer. 

5.  S.  3.  The  Jheriff  Jhall  not  he  compelUd  to  bring  the  body  of 
fuchperfon  named  in  the  writ  into  Court  at  the  day  ofretum,  but 
Jhall  only  return  the  writ  with  declaration  briefly  bow  he  has  exe^ 

cuted  thefamey  to  the  intent  that  the  jufices  may  proceed  according 

to  this  act, 

6.  5.  4.  On  return  ofnon  eft  inventus  a  capias  Jhall  ij/ucy  and 
proclamation  y(fetf//^^  made  for  the  party  to  render  himj elf  on  pain  of 
10  L  and  after  another  capias  and  proclamathny  and  pain  of  7.0 1,  ^c, 

7.  S.  i.  Prifoner  not  bailable,  and  tti^nS  for  undue  return 
forfeits  40/. 

8.  S,  10.  The  bijhop  may  accept  a  f^^'^^^^^' 

9.  S,  13.  If  the  offender  againfl  whom  j'uch  writ  of  excommU'^ 
nicato  capiendo  Jhall  be  awarded y  Jhall  not  in  the  fame  writ  have  a 

fujficient  addition  according  to  the  Jlatute  i  H,  5.  cap.  ^,  or  if  in 
the  Jignificavit  it  be  not  containedy  that  the  excofnmunication  does 
proceed  uponfome  caufe  or  contempt  of  fame  original  matter  of  herefyy 
or  refufing  to  have  his  child  bnptizedy  or  to  receive  the  communion  or 
to  come  to  divine  fervice,  or  error  in  matters  of  religion  or  do^rincy 
incontinencyy  itfuryy  fimony^  perjury  in  the  EccUfuiJtical  Courty  or 
idolatry  \  then  all  forfeitures  limited  again/i  Jucb  perjons  Jhall  hi 
voidy  and  by  way,  of  plea  to  be  allou^ed  to  the  party  grieved, 

ID.  S,  14.  Andif  the  addition  JhaU  he  with  a  nuper  of  the  place^ 
thin  one  writ  of  proclamationy  without  any  pain  exprejjedy  Jhall  be 
awareled  into  the  county  where  h^c  offender  JhaU  be  mojl  commonly 
rejiant  at  the  time  of  the  awarding  oj  thefirji  capias  with  painy  re^ 
turnable  the  day  of  the  return  of  the  capias.  And  iffuch  proclama^ 
tion  be  not  made  in  the  county  where  the  offender  JhaU  be  moji  com^ 
mfinly  refiantyfuch  offender  Jimll  fujlain  no  forfeiture  for  not  yielding 
his  body, 

11.  It  was  held  by  the  Court  that  the  ftatute  of  5  Eliz.  cap.  23. 
is  to  be  intended  not  only  of  excommunication  for  criminal  caujesy  but 
in  any  other  fuits  lherey»r  legacieSy  probate  ofwillsy  tithesy  or  other 
caufe  there.     Cro.  £.  144.  pK   I.  Mich.  31  ^  32  Lliz.  B.  R. 
Garrets  v.  Fulwood, 

12,  The  defendant  was  taken  upon  an  excommunicato  ca-  2  Jo.  ^9^ 
piendo,  and  becaufe  it  was  not  mentioned  in  the  fignijicavit^  that  ^_|J^;*5* 
he  was  commorant  in  the  diocefe  of  the  bijhop  at  the  time  ot  the  ex-  g.  r.  ;'„   ^ 
communication  it  was  adjudged  to  be  uncertain^and  the  party  was  Cafe  of 
difcharged.  Mo.  467.  pi.  667,  Mich.  39  &40  ^"»-  lieamont's  f^^a^ltJltu^ 

wafCa  t  which  WAS 

•a  S.  P.  but  the  prifoner  there  was  remandtdU^ 

P  p  4  13.  They  • 
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13.  Thty  of  the  Sfaritua/  Cftirt  by  reafon  of  excomonuiia- 
ion,  or  by  reafon  of  any  other  matter,  ar/  Mi  u  mdile  witb  thr 


And  upon  ■ 

ceiy  (he  ptrjcu  of  any  man,  or  to  fend  any  p'rocefs  to  bare  tbe  body  bebt 
wriiis  if.  them  J  and  therefore  If  ony^  for  any  caufe  wbatfocrer,  it  mam- 
»uift.  See  »«•«■'""'.  andjt  eanl-nues  in  contumacy /ir  40  dajt^thtj nibiU 
10  Mod.  certify  it  into  the  Chancery,  and  frem  thence  to  have  en  Mianw- 
4  •■  P".  mcatfi  capiinde,  but  they  of  theuifelves  cannot  award  any  pioccft 
Cifc  aV'uie  ^  ^''^^  ^'"^  >  and  if  they  might,  the  writ  of  excomntunicaio  ca* 
K>ng*.  piendu  fhould  be  in  vain,  Cro.  £.  741.  pi.  17.  Hill.  42  LliL 
T"*'^        C,  B.  Smith  V.  Smith. 

14.  Jfene  of  the  ptmalliet  efthe  JIatutt  5  £/»:.  cap,  t\.i»a~ 
tend  to  the  proceeding!  upon  caufe  tf  tithes,  but  »nty  a^  mm  eu^ 
belonging  to  cct-lefiaftical  jurifdidlion  particukrlj  exprtjii  it 
that  a£I.     2  Infl.  661. 

15.  When  a  plea  oi rxceavnunicatioH  it  o/iiuw^tliewntoftlie 
plaintifT,  againd  whom  it  is  pleaded,  (hall  not  abate,  but  ^  «t 
try  is  quod  remmnal  bqutlafiti  die  qu*ufq'  (fc.  8  Rep.  69.  i^- 
6  Jac.  per  Coke,  in  Trollt^'s  Cafe. 

its  8  '^'     ^^  defendant  was  taken  upon  the  excommunicato c»- 

MitL  19  picndo,  and  the  fignificavit  wat,  that  be  tuai  txcmoKii<diMd)>r 
€|»r.  ».  per  tut anftutring  articlti,  and  did  nit  fluw  what  tbofe  aroclw  were; 
ftLd  ihM*  P^'  Curiam,  it  is  not  good,  and  he  was  bailed  j  and  Coke  Ch.  J. 
though  the  cited  22  £.  4.  that  an  eiccomaiuni cation  for  certain  cauTcs  is  doc 
cuftwu      good.     1  Roll.  Rep.  136.  pi.  19,  Hill.  12  Jac.  B.  R.  Foil 

tioacd  in  tht  ftaniie  of;  Elii.  ind  fa  tw  penihr  b  iacBfTed.fcilfaeocaBiimmkttMBBijbciMli 
■od  fo  dm' tbf  n  be  DO  idditidD  of  the  mifen.  vhicb  men  ii  neceflMy  id  aakc  [he  eAnfcr  > 
iiicui(hepeiuttr>ccoidii«loCKi.  Cir.  l^S.  Hughi'iCife,  and  Jo.  116.  S.  C.  nbere  h  ii lu' i^ 
by  thefliiuie  iht  ptoJl-iti  ibere  menlisncd  ate  difthjrjid  bj  AmJi  defca  eider  of  du  ci^  ■  <i- 
ditino,  7Ct  aeilhu  iheimfilfaoinentDf 


17.  Excommunicato  capiendo  may  be  (»  rti^/rc^fimvi' 
art  mtniianed  in  tbefiatutt,  becaufc  the  ftanite  does  not  take  imxf 
the  cxcom.  cap.  at  common  Lw,  but  adds  a  greater  penally  ia 
cenain  cafes  mentioned  in  the  ftatute  5  bliz.  io  that  the  ncotn. 
cap.  in  the  other  cafes  (hall  be  without  penalty ;  per  Windbi" 
J.  Sid.  181.  pi.  19.  Hill.  15  &  16  Car.  3,  B.  K.  Anon. 

18.  One  Bonnefield  was  brought  into  Court  up«i  a  f*^  "- 

to  be  delivered,  becaufe  of  a  nufni^r,  the 
ne  Bromefield ;  per  Twifden  J.  You  camoC 
»p.  exc  m.  you  have  m  day  i*  Cturt,  tai 
his,  but  vou  muft  bring  your  afiioo  of  &ife 
,  70.  Mich.  23  Car.  2.  B-  R-  BoanefieU* 

ji  excommunicato  capiendo  was  ^-'J*P^ 
ommunicato  capiendo  vna  not  delitnw 
nroded,  as  is  required  by  the  ftatute.  Vtnt. 
t.  B.  R.  Anon. 

ftriOMA  dttr  Mfhi,  jrt  thit  wril  n  mlmji  «n««'  ■ 
u'  fuii  in  tbc  rRfcncc  of  lU  juflke*  to  ^  »*"«  «* 
UlU.  3  Ceo.  1,  B.  R,  TV  tis(  ».  TheoL 

20.  IT* 


I 

tfMOmillMliMttoll^  t  s** 

10.  The  Court  doabted  whether  diey  coiild  difiiharge  him  on  *  yjm 
a  motion,  or  that  he  (hould  be  driren  to  *  plead  this  matter ;  and  £?m^ 
it  was  (aid  the  courfe  had  been  both  ways.    Vent.  338.  Pafch.  wa  dU? 
31  Can  a.  B.  R.  Anon.  See  Parker's  Cafe,  Cro,  E.  553.  chaiged. 

Cro.  J. 
566.  Anon.    ■       And  apiectdent  was  fhtwn  that  In  39  EUz.  upon  fuch  plea  pleaded  theMrtf 
vat  dKbharted.    Ibid. 

* 

21.  Defendant  being  excommunicated  for  contumacfy  and  a  [  J21  ] 
writ  de  excommunicato  capiendo  awarded,  it  was  moved  for  a  The  writ 
fuperfedeas  to  the  writ,  becaufe  theftgnificavit  was  general  and  un'-  "JJfli^  b»« 
terta'tn ;  but  per  Finch.  C.  a  fuperfedeas  cannot  be  granted  on  ?ore  it  ia 
that  ground ;  but  if  the  excommunication  were  for  any  of  the  delivered  i» 
offences  wherein  the  ftatute  of  5  Eliz.  and  the  fignifkavit  did  ^jj^** 
not  exprefs  the  fame,  the  remedy  exprefly  appointed  upon  that  3^2.  Tho 
ftatute  is  a  bid/  C9rpus^  and  on  die  return  of  it  the  parties  fluU  l^^ng  v. 
be  difcharged.     But  it  being  then  alleged  that  an  appeal  was  ^J*^;^, 
brought)  and  fecurity  given  to  profecute  it  with  effeft,  a  fuper-  ing4oda7B 
fedeas  was  awarded^  the  Lord  Chancellor  faying  that  the  appeal  czcommu. 
was  a  fuperfedeas  of  itfelf.    Vern.  24.  pi.  19.  Mich.   1681.  "i^^^tb* 
The  King  v.  Sneller,  Rufiell  &  al'.  in  thewric 

ioMod.7r, 
Anon.  But  it  ought  to  appear  in  the  writ  that  the  cauies  for  which  lee  were  of  ipiritual  Goaa« 
fance*  and  therefore  in  qtiodam  negotio  conceminc  the  correAion  &c.  of  manners  is  too  general, 
fo  Mod.  350.  The  King  v,  Theed.  -But  where  it  esprefies  caufa  defamationis  generally,  it 

was  held  well  enough.    10  Mod.  71.  Anon. 

22.  On  a  habeas  corpus  the  return  was,  that  F«  was  taken  and  >»  Mod. 
in  cttftodjy  hj  a  writ  of  excommunicato  capiendo,  and  the  ex-  J^^'j^Sl, 
communication  was  in  the  writ  recited  to  be  pro  quihufdam  nificavit?* 
tauJU  fubftraBionU  dicimarum  fioe  a&Qrumjurtum  ecclefiaJiicorum\  altogether 
the  Court  refolved,  that  the  return  was  uncertain  ;  for  that  the  J^JhTfiU 
alia  jura  might  be  fuch  matters  as  were  out  of  their  jurifdi6H6n,  aHoram  *e. 
andtheyoughttofhewthe  matter  was  withintheirjurifdidion;  for  »ndhr  Holt 
of  that  the  King's  Courts  are  to  be  judges,  and  not  thev  them-  ^^of  ^ 
ielves.     Hie  caufe  of  excommunication  muft  be  fet  forth  in  the  communi.* 
writ.     I  Salk»  293.  pi.  1.  Mich.  12  W.  3.  U.  R.  The  King  cation  need 

hut  Is  well  generally  pro  contumacia,  and  cited  F.  K.  B.  63.  and  Reg.  Orig.  65.  hut  the  fignifica- 
rit  ought  to  exprefs  the  caufe ;  butfince  the  ftatute  of  5  Bits,  by  which  the  writ  is  firft  to  be  brought 
into  this  Court* -and  to  be  deii?ered  of  record  to  the  iheriff,  who  ii  to  return  it  hither*  the  caufe 
ought  to  appear  fpecially  in  the  writ«  becaufe  otherwife  the  Court  cannot  Icnow  how  to  follow  die 
dire€lions  of  the  ftatute. — But  the  doubt  was  *  whether  the  Court  could  quaih  the  writ  here  for  this 
unceruinty*  or  whether  the  party  fttould  not  go  into  Chancery,  where  the  fignificavit/ which  waa 
only  recited  in  the  writf  was,  and  move  there  to  have  the  writ  fuperfeded  quia  erronice  emanavit. 
And  as  to  thatNorthey  argued,  that  the  ftatute  by  directing  the  capias  to  be  delivered  to  the  officer 
of  record  here*  and  returned  here>  did  impliedlygive  the  Courtpoweroverit;  and  cited  a  Cro.  566*  567, 
Cro.  Car.  1 96.  jo.  216.  Mo.  667.  PerHolt»  it  the  writbe  bad,  and  by  the  ftatute  made  returnable  here» 
it  is  fit  we  Ibould  have  power  over  it ;  for  when  a  writ  is  gone  out  of  Chancery  returnable  in  another 
Court,  that  Court  wherein  it  u  returnable  are  the  judges  of  the  validity  of  it,  and  therefore  we  ought 
to  have  the  writ  itfelf  here ;  and  if  it  prove  not  good,  to  quafli  it  quia  minus  fufticiens  in  lege,  and 
then  fend  a  fuperfedeas  to  the  iheriff ;  but  this  ought  not  to  be  upon  a  habeas  corpus,  but  upon  the 
ireturn  of  the  writ  by  the  (heriff.  And  at  laft  he  laid  he  thought  they  were  wrong  upon  the  habeas  corpus* 
becaufe  if  was  a  good  return  to  die  habeas  corpus  that  he  was  committed  upon  an  excommunicata 
fapiendo,  without  any  more  ;  and  let  the  writ  be  qualhed  nifi  in  a  week,  and  fuperfedeas  niii ;  and 
that  wa«  di«nU^    s>  ^0-  4<S»  4>9«  Mich.  12  W.  3.  The  Kiog  v.  Fowler. 


5«i  ^cotittmttiicatloil* 

*  U.  ChaaeeHor  faji  tKat  tlie  Cafet  of  the  Ring  t.  Fowkr,  md  of  die  Bifliop  •TSt  UMPh 

f  Silk.  293»  294.  may  be  good  law,  as  they  were  after  the  writs  rctum*4  and  G'd ;  and  yclfhii 
Canrt  could  oot  be  oufted  of  its  jurifdidion  in  the  mean  time,  before  the  return  and  filing  of  the  «iie 
IbB.  R.  Abr.  £qu.  Cafes  416.  in  Cafe  of  Barlow  t.  Collint. 

Ld.  R«^.  23.  Jt  common  law  the  writ  dc  excommunicato  capiendo  wa^ 
CoSid.j/  ohvays  general  pro  contumaciam  not  containing  a  fpecial  caufe; 
■Mdea  doubt  and  the  writ  was  returnable  in  Chancery,  and  founded  on  a  figni- 
whetlier  ficavit  or  Certificate  of  the  biihopi  which  certificate  fet  forth  the 
ftere  ^  caufe  before,  and  the  party  could  not  be  difcharged  but  by  fu- 
Ikch  uncer-  perfedeas  in  Chancery  if  the  caufe  were  infufficienc ;  but  now  the 
A  "^ '  ^^^  caufe  muft  be  fet  forth  in  the  writ  de  excommunicato  itfelf,becaufe 
S^Tfwm-  ^y  *^  ftatute  5  Eli5&.  the  writ  is  made  returnable  in  this  Coiirti 
cd  to  him  which  would  be  to  no  purpofe  if  the  caufe  were  not  to  be  ict 
fcbcacco-  forth  in  the  writ,  and  this  Court  judge  of  that  caufe.  i  SalL 
SrtbyThe    293.  pi.  I.  Mich-  12  W.  3.  B.  R.  1  he  King  v.  l-owler, 

aiinibn  of  24.  Before  the  5  Elix.  there  were  nodifcharges  in  this  Court 
oitand  Qii  excommunicato  capiendo's  but  where  a  man  was  excommu- 
^^t  nicate  pending  a  prohibition  -,  now  the  cafe  is  altered,  for  this 
r  522  ]  Court  may  quafli  the  writ  of  excommunicato  capiendo,  or 
quaih'd.  award  a  fuperfedeas,  becaufe  this  court  are  judges  of  the  caufe^ 


^  ^a\  ^"^  ^^^^  ^^  before  them,  and  the  party  cannot  go  into  Chancery  for  s 
cIer*k*tocnt  fuperjedeoi  noWj  hecaufe  the  writ  is  returnable  ben.  Accord- 
ttr  upon  the  ingly  the  writ  was  quafhed,  and  this  fpecial  entry  made  on  the 
habeas  cor-    habeas  corpus,  viz.  that  the  party  was  difchareed,  becaufe  the 

was  that  the         .,  ^     ^  •■^,''  /i.?oii_ 

fwty  waa  writ  de  excommunicato  capiendo  was  quafhed.  i  Salk.  293, 
difdufir^*    294.  Mich.  J  2  W.  3.  fi.  R.  The  King  v.  Fowler. 

Wcaufethe 

writ  was  quafhed ;  and  faid,  that  if  in  this  cafe  the  writ  had  been  <*  in  caufa  fvbftradioiris  fuonaidaK 

.  jorium  ecclefiafticonun*'  it  had  been  well ;  and  fo  if  it  had  been  '*  et  aliorum  or  alionimqoe." — - 

Sw  C.  cited  by  Hell  Ch.  J.  that  that  writ  was  quafhed  tor  uncertainty,     7  Mod.  ^y,  5S. Ibid. 

1 17.  Holt  Ch.  ].  cited  S.  C.  as  th6ioughly  confidered,  not  orJy  as  to  the  procefs  with  penalty  but  alib 
whether  it  was  not  neccibry,  '6nce  the  Court  1%  to  award  future  proce.s,  to  know  the  caui'e  ot  cs. 
ttmmunicatioo  in  the  writ  ?  and  the  Court  thought  it  to  be  fo,  becaufe  the  Chancery  has  nopow 
•n  the  writ,  but  what  power  they  had  is  by  the  ftatutc  5  £iis.  given  to  B.  R.  And  where  the  liata:c 
ftyiy  that  in  cafe  it  be  one  of  the  nine  caufes  B.  R.  fLall  award  procefs  with  a  penalty,  this  Court  by 
accefiary  confequcnceof  law  is  made  judges  of  the  writ  of  figni&avit,  aud  fo  the  caul'e  muft  appc« 

-vpoo  the  writ. 

&.C.  cited  25.  In  an  excommunicato  capiendo,  the  recital  of  the ^«^ 
*y  '^jl^S'^'  cavit  was,  that  the  party  was  excommunicated  foir  not  paying  c^ 
58.  Mich.*  ^^  quodam  negotio  puerorum  educationis five  injlru^iionis  without  anf 
1  Ann.  '  licence  in  that  part  firjl  had  and  obtained ;  this  was  quafhed  for  the 
^  Aed*  Uncertainty,  becaufe  it  might  be  in  teaching  to  dance  or  fence, 
Sriingi^*  and.  not  letters,  i  Salk.  294.  pi.  2.  Hill.  13  W,  3.  B.  R.  The 
King  V.  Hill. 

26.  A.,jM  execution  is  not  chargeable  with  an  excommunicato 
capiendo.  7  Mod.  1 14,  Mich,  i  Ann.  B.R.  The  Queen  v.  Lee. 

27.  But  Holt  Ch.  J.  agreed,  that  if  he  were  taken  by  excwnf 
€ap^  firft^  and  brought  tip  here  by  habeas  corpus  to  anfwer  an  edioM 
in  this  Courts  then  he  (hould  be  turned  over  to  t^e  marihjl,charg« 
ed  with  excom'.  cap. ;  but  here  there  is  a  procefs  out  of  this 
Court,  which  gives  him  a  day  here,  which  the  excom.  cap,  doe$ 
not ;  and  the  reafon  of  that  is,  becaufe  he  cannot  be  in  li«ro  fe- 
deral prifons  at  once.     7  Mod,  1 15.  in  S.  C, 

«  aS.  Bifi9fi 
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28.  Sijhops  arefuhji&'to  he  excommunicdteJy  and  if  an  excom* 
jDunicato  capiendo  fliould  not  lie  againft  theni)  there  would  be 
a  judgment  without  a  power  of  executing  it,  which  is  abfurd. 
Held  per  tot.  Cur.  2  Ld.  Raym.  Rep.  817.  Mich*  i  Ann. 
The  Queen  v.  St.  David's  Bifliop. 

29.  It  was  moved  to  quajh  a  writ  de  excom'  cap*.  Firft  ^;r« 
€epum  was  to  the  fignificavit  upon  the  excom*  cap',  that  it  did  not 
therein  appear^  that  the  peffon  was  commorant  in  the  diocefe  and 
cites  Mo.  466,  467.  2dly,  That  it  does  not  appear  there  were 
40  days  between  the  excom*  and  the  fignificavit^  that  fo  the  party 
may  reconcile  himfelfto  the  church  before  the  excom.  cap.  iiTuei 
cites  Cro.  Car.  82.  The  fignificavit  is  recited  in  the  excom. 
cap'.  This  writ  is  returnable  in  B.  R.  and  after  it  is  fo  returned, 
this  Court  may  well  quafli  it  if  it  be  a  bad  writ ;  but  before 
it  is  returned  here,  the  Chancery  upon  motion,  if  it  be'  a  bad 
writ,  is  to  grant  a  fuperfedeas  to  it ;  as  to  which  the  Court  or- 
dered precedents  te  be  fearched.  A  third  exception  was,  that 
it  did  not  appear^  that  the  excommunication  wasfince  the  loft  ge- 
neral pardony  which  exception  the  Court  feemed  to  allow.  1 1 
Mod.  172.  pi.  12.  Pafch.  7  Ann.  B.  R.  The  Queen  v.  Digg. 

30.  Jyo  it  was  moved  to  quafli  an  excom'  cap\  for  that  it  did  noi 

itppear  in  the  writ  that  the  crime  alleged  was  of  ecclefiajiical  conU'^ 

fance ;  it  was  anfwered,  though  that  matter  does  not  appear  in 

the  writ,  yet  it  appears  throughout  the  proceedings^  that  this  iJbas 
a  caufe  before  the  delegates^  and  therefore  it  fliall  be  intended  of 
ecclefiailical  conufance  ;  but  the  Court  held,  it  ought  to  have  fo 
appeared  in  the  writ,  and  therefore  held  the  writ  naught,  and  [  523  ] 
quafhed  it.  ji  Mod.  173.  pi.  13.  Pafch.  7,  Ann.  B.  R.  Thr 
Queen  v,  Haynes. 

31.  Mfo  it  was  moved  to  quafli  another  writ  of  excom'  cap\ 
for  that  it  only  recited  to  he  for  a  matter  of  tithes  or  other  things 

(matters)  of  ecclefiailical  jurifdi&ion^  and  did  mt  fet  forth  what 
things  (gir  matters)  particularly  %  and  the  writ  was  quaflied  for 
the  faid  uncertainty  ;  and  for  that  it  being  laid  disjunctively^  or 
other  things,  fliewed  that  it  might  be  fomething  elfe  of  eccle* 
liaftical  conufance  befides  tithes,  and  what  that  is  it  does  not 
appear.  1 1  Mod.  173.  pK  14.  Pafch.  7  Ann.  B.  K.  The  Queen 
V.  Blower. 

32.  An  excommunicato  capiendo  having  been  awarded  was 
on  motion  fuperfeded  before  the  return  of  it  for  the  Feneralily  of  the 
fignificavit  whereon  it  was  awarded,  which  was  only  that  the 
party  was  excommunicated  in  quadam  caufa  appellationis  ^ 
querela  j  for  the  Chancellor  held  clearly,  that  ////  the  return  of 
the  writ  the  Court  of  B.  R,  cannot  relieve  him,  and  if  this  Court 
cannot  help  him  neither,  till  the  return  of  the  writ,  he  muft  in 
the  mean  time  lie  in  prifon,  and  this  he  was  clear  in,  without 
entering  into  the  queftion  which  was.  made  in  this  cafe,  whether, 
after  the  writ  returned  and  filed  in  B.  R.  according  to  the  flat. 
5  Eliz.  that  Court  had  not  the  folc  power  of  proceeding  on  it  i 
for  till  the  writ  returned  and  filed  there  they  had  nothing  to  do' 
vith  it|  either  by  way  of  quaibing  gr  fuperl^ding  it  qa  motion  s 

mi 


and  tvvo  pneoedents  w^re  ctted»  lo  Geo.  i.  where  Idch  writs 
bad  httnfuperfeded  quia  iynprwldi  emanf  bdfere  the  return  in  B.  R« 
Abr.  £qu.  Cafes  415,  416.  Hill.  1727.  Barlow  v.  Collins. 

33.  And  Ld.  Chancellor  faid,  that  at  the  commm  law  the  ex* 
communicato  capiendo  was  not  retumahU  till  the  pluriesy  but 
went  firft,  and  then  an  alias ;  and  if  that  not  obeyed,  then  ^ 
pluries ;  and  if  not  then  returned,  then  an  attachment  to  the  fbe^ 
riff.     Abr.  £qu.  Cafes  416.  Hill.  1727.  Barlow  v.  Collins. 

34*  One  that  had  been  a  prifiner  in  Newgate  for  dehtj  but 
fince  removed  t$  the  Fleets  is  excommunicated ;  the  Court  of  Chan- 
cery will  not  diredl  the  curfitor  to  make  a  writ  of  excom'  cap^ 
to  the  warden  of  the  Fleet,  but  the  writ  may  be  direSted  to  the 
Jberiffy  who  may  return  non  eji  inventus^  and  on  his  return  B*  It.  may 
grant  an  habeas  corpus^  and  thereon  charge  him  with  an  e^ecam*  caf. 
3  Wms's  Rep.  53.  Trin.  1730.  Strudwickc*s  Cafe, 

3c.  All  writs  of  excom'  cap*  mu/i  be  returnaUe  in  Bm  JL 
3  Wms's  Rep.  55.  in  S.  C, 

(£•  a)    Proceedings  on  the  Capias. 

I.  TF  the  excommunication  be  uniufty  that  is,  if  the  part?  be 
-''  excommunicated Jhr  a  matter  which  bebngs  not  to  the  ecelefia-' 

Jiical  conujance^  and  taken  by  force  of  the  King*s  writ,  then  the  party 

grieved  Jbali  have  a  writ  out  of  the  Chancery  to  the  Jberiff^  to  de* 

Uver  him  out  ofprifon.     2  Inft.  623. 

'  2.  One  taken  upon  an  excommunicato  capiendo  was  brought 
'  into  B.  R«  by  habeas  corpus,  and  on  caufe  ihewn  he  was  hailed 

by  the  Court  de  die  in  diem^  but  neither  the  iheriff  nor  jufticcs  of 

peace  in  the  countrv  can  bail  fuch  a  one ;  cited  by  Yelverton  J. 

as  rcfolved  in  one  ICets^r^s  Case  ;  and  in  the  principal  Cafe 

all  the  Court,  prater  WiUiams  J.  did  agree  that  a  peffon  taken 
L  5M-  J  by  capias  de  excommunicato  capiendo  ttpon  the  flat.  5  Eli%.  cap.  23. 

and  who  was  brought  to  the  bar  by  habeas  cwpufi  was  bailaht. 

Bulft.  122.  Pafch.  9  Jac.  Anon. 

3.  If  an  excommunicato  capiendo  is  returned  in  B.  R.  itongi 
it  is  for  none  of  the  nine  caufes  mentioned  in  the  ftatute  C  £lii&.  yet 
per  Coke  Ch.  J.  procefsJbaU  ijfue  in  B.  R.  always  till  the  party 
is  taken^  andJhaU  not  rejort  to  Chancery  for  a  new  original.  RolL 
Rep.  174,  pi., 9.  Pafch.  13  Jac.  B.  R.  Sterling's  Cafe. 

4.  But  it  was  held  per  Cur.  that  if  procefs  be  awarded  here, 
where  it  is  not  for  any  of  the  nine  caufes^  yet  the  party  Jball  not  avoid 
the  penalty  without  pleading  it ;  becaufe  it  is  exprelied  in  the  fta- 
tute that  the  penalty  (hall  be  avoided  by  plea;  but  the  clerks 
ought  not  to  make  anj  procefs  with  a  penalty,  when  it  appean 
that  it  is  not  for  any  of  the  nine  caufes ;  for  this  is  only  to  vex 
the  fubjeft.  Roll.  Rep.  174.  pi.  9.  Pafch.  13  Jac.  B.  R.  Ster- 
ling's Cafe. 

5.  The  writ  de  excommunicato  capiendo  was  not  retmmaUe 
by  the Jheriff  until  thejiatute  5  Eli%.  cap.  23.  Per  Coke  Cb.  J.  3 
Bulft.  92*  obiter,  Mich.  13  Jac* 

A  7  6»  A 


CtcoiUMniiCitiott  tiA 

6.  A  lentence  was  in  die  Ecclefiaftical  Courts  that  upon  a  con*  i^-  Rc^ 
trad  the  drfenJant  fliould  marry  the  plaintiff.    He  did  not  do  it,  ll^;J^^^ 
for  which  caufe  he  was  excommunic^id.    The  defendant  appealed  Powell, 

to  the  delegatesy  which  was  remtted  to  thefirft  Courts  who/entenced  f-  C  ftatet 
bim  agairty  and  there  alfo  he  was  excommunicated  for  non-per-  iSbfSutiOTT 
formance  of  the  fentence  ;  whereupon  he  appealed  to  theaudieneoj  in  the  audi* 
and  then  had  abfolution.     He  was  taken  upon  the  iirft  excommu-  enc«  wat 
nication  by  a  capias  excom',  and  brought  an  habeas  corpus  in  oTt^fih^ 
B.  R.     It  was  refolved>  that  the  aBfolutton  for  the  latter  had  not  eicomma. 
purged  the prjl  excommunication^  quia  ecclejia  deceptafuit^  thei  hav»  nication, 
ingm  notice  of  it.    adly.  They  agreed  that  the  appeal  does  not  c^.  w^j 
fi^ndtbe  excommunication^  although  it  might  fufpend  the  fentence,  that  when 
Mo.  849.  pi.  1 1 55.  Pafch.  14  Jac.  B.  R.  Powel  v.  Jarman.        «»*n  » 

abiol?ed  he 
is  p«t  ingremioecclefis,  and  if  this  be  fo,  whyfliould  not  this  be  tn  tbfoUitioa  for  both  eicommuni- 
caticms  ?  To  which  the  Reporter  iddi  a  remark,  that  it  feems  it  would  be  fo  if  the  abfolution  had 
not  been  fpeciftl,  ris.  ai  to  thii  doommunicatioii,  as  if  it  had  been  genenlt  via.  that  he  ihould  be 
nceiTed  in  gremtum  ecdefic 

7.  Upon  an  excommunicato  capiendo,  the  plaintiff'p\eMdcd  the 
fiatute  of  5  Eliz.  and  becaufe  he  was  not  delivered  by  thejberijf 
into  B»  R,  being  taken  upon  the  capias,  he  was  therefore  difcharged^ 
and  a  pre^dent  (hewn,  that  in  39  Eliz.  upon  fuch  plea  pleaded, 
the  party  was  difcharged ;  for  it  was  faid,  that  they  ought  to 
purfue  the  precife  form,  that  the  writ  ihould  be  brought  and  de- 
livered openly  in  Court,  otherwife  it  is  void,  and  not  warranted 
by  the  ftatute.  Cro.  J.  566,  567.  pi.  2.  Pafch.  18  Jac.  B.  R. 
Anon. 

8.  B.  was  fued  in  caufa  defamationis  in  another  diocefe  thatg 
where  he  dweltj  and  not  appearing  upon  citation  was  excommuni" 
catedy  and  upon  a  Jignificavit  an  excommunicato  capiendo  was  awards 
ed.  Exception  was  taken  to  the  citation,  being  out  of  the  dio- 
cefe, and  it  was  held  ill.  Then  it  was  obje&ed  that  the  tafe  of 
defamation  is  not  within  the  ftatute  5  Eliz.  cap.  23.  and  then  the 
ftatute  ena(3$  that  it  fhall  be  void ;  but  the  Court  anfwer'd  that 
he  fliould  have  averred  it  by  way  of  plea  ;  and  the  clerks  (aid  that. 
he  fliould  have  fued  an  habeas  corpus,  and  have  pleaded  it  upon 
the  return.  But  the  plea  was  uken  de  bene  eile  and  the  party 
bailed.  Afterwards  on  its  being  moved  again  all  the  Court 
held  the  imprifonment  not  difcharged  by  this  ftatute.  Lat.  174. 
204.  Hill.  2  Car.  Brown's  Cafe. 

9.  Upon  a  certificate  from  the  Chancellor  of  Norwich  in  the 
Chancery  of  excommunication,  he  was  taken  upon  an  excom- 
municato capiendo,  and  imprifoned  ;  refoived,  he  was  not  duly 
imprifoned,  becaufe  by  the  flatute  of  5  Eliz.  the  writ  ought  to  [  525   ] 
have  been  brought  into  B.  R.  and  to  have  been  inrolUd  0nd  deli'* 

vered  of  record  to  the  Jheriff\  which  not  being  done  he  was  dif- 
charged.    Cro.  C.  583.  pi.  9.  Pafch.  xi  Car.  B.R.Parker's 
,  Cafe.  • 

10.  An  excommunicato  capiendo  in  Durham  not  being  re« 
turned  into  Chancery  here  nor  into  B.  R.  here,  a  habeas  corpus 

was 


$%$  ^jrcoituiiiinicwioii* 

was  moved  for,  but  denied  per  Cur.  becaufe  in  coontf  (dlado^ 
thejignijicavit  ought  to  be  returned  in  Cbmuerj  tberij  as  ht  the  Qnm* 
eery  rf  the  grand  fejfians  in  Wales^  and  not  hither }  befides  this 
Jbeuld  be  mvved  in  B.  R.  there  fer  habeas  corpus  who  may  dH^ 
charge  within  the  ftatute.  2  Keb.  fif.  ph  I.  HilL  22  Car.  2* 
B.  R.  The  King  v.  Gower. 

If.  Upon  a  fignificavit  on  excommunication  for  mainienaaei. 
pendente  lite  injuitfor  alimony^  becaufe  on  a  former  eftreat  it  bad 
been  pleaded  in  the  Exchequer  that  this  caufe  of  alimony  was 
not  within  the  ftatute,  the  Court  granted  a  ftay  of  procc6,  be- 
caufe this  appeared  on  die  body  of  the  fignificavit ;  but  if  proce& 
had  ifliied  here  for  the  fine  on  the  ftatute,  they  muft  have  pleaded 
it  here,  as  want  of  enrolment  &c.  2  Keb.  854.  pi.  4*  HiJL 
23  &  24  Car.  2.  B.  R.  Read  v.  Ux\ 

12.  The  defendant  being  taken  upon  an  excommunicato  ca*. 
piendo  was  difcharged^  becaufe  the  writ  was  not  delivered  iteto  B,  IL 
and  enrolled  there^  as  required  by  thejlatute  5  EU%.  Vent.  309.  in 
a  nota,  Pafch.  29  Car.  2.  B.  R.  Anon. 

13.  The  defendant,  a  feme  covert  prayed  to  be  difcharged  d 
a  capias  upon  excommengement  returned  hither  for  non-payment 
afcofis  on  libel  againji  her  for  incontinerue^  for  that  it  was  nst  within 
5  Eliz.  cap.  23.  /.  12.  which  the  Court  agreed,  and  the  capias 
was  difcharg'd.  But  it  was  faid  by  Rainsford  and  Jones  (the 
reft  being  abfent),  tha^  hadjhe  been  taken  by  an  excommunicato  ca» 
piendo  it  had  not  been  avoidable  but  by  plea  &c.  3  Keb.  836.  pi* 
72.  Mich.  29  Car.  2.  B.  R.  The  King  v.  Coats. 

14.  In  an  habeas  corpus  the  return  was,  that  die  party  was 
^ken  upon  an  excommunicato  capiendo.  It  was  moved,  that 
the  party  might  be  difcharged,  becaufe  upon  fearch  it  appeared 
that  the  writ  had  not  been  inroUed  in  this  Court ;  for  fo  it  ought  to 
be  by,  the  ftatute  of  the  5  Eliz.  diough  the  writ  iflues  oat  of 
Chancery.  7  he  Court  doubted,  whether  they  could  difcharge 
him  upon  a  motion,  or  that  he  fliould  be  driven  to  plead  this 
matter  ?  And  it  was  faid  the  courfe  had  been  both  ways ;  fee 
Parker's  Case,  3  Cro.  553.  but  the  party  was  afterwards  £f^ 
charged \  ut  opinor.  Vent.  338.  Pafch.  31  Car.  2.  B.  R.  Anon* 

IjlKaym.        15.  F.  was  brought  up  upon  a  habeas  corpusy  where  was  re- 

Rcp.  618.    turned  the  warrant  from  the  iherifFfor  taking  him,  and  that  was 

the  writ  WM  "P®**  *  ^"*  of  excommunicato  capiendo  for  fubftraiflton  of  tithes 

fuafhedfor    and  Other  ecclefiaftical  duties ;  and  Holt  Ch.  J.  and  the  Court 

tn^tftaiaty.  held,  the  writ  of  excommunicato  capiendo  itftlf  ought  to  be  returned  y 

and  it  is  not  fufficient  to  return  the  warranty  b^aufe  the  warrant 

may  be  wrong  when  the  writ  is  right ;  and  though  the  wvrant 

may  be  wrong,  yet  if  the  writ  is  right,  the  partv  is  rightfully  in 

cuftody  of  the  fberifF;  and  the  writ  was  qu^dbea.     I  oaik.  350.. 

pL  7.  Trin.  12  W.  3.  B.  R.  The  King  v.  Fowler. 

x6.  C.  was  brought  upon  a  habeas^corpus,  and  the  return 
was,  that  he  was  arretted  upon  an  excommunicato  capiendo  % 
and  there  was  a  fatal  exception  to  the  writ  for  the  uncertainty  o£ 
the  caWir  (it  b^ing  pro  nen  reparatione  fertis  fua  munimensonm 

taemetem 


mmiterildi  B.  which  w»$  agreed  by  the  Court  to  be  nncirtam 
and  bad),  and  yet  they  would  notdifcharge  him  upon  the  habeas 
corpus,  but  compelled  him  to  procure  the  writ  to  be  returned  \  ,and 
then  they  deferred  to  quafh  the  writ,  becaufe  the  defendant  was 
Mctprefent  in  Courts  as  he  ought  to  be.  Ld.  Raym.  Rep.  620* 
Trin.  li  W.  3.  Curfon's  Cafe. 

17,  The  dcfcnddint  vfzs  excommunicated  pro  quadam  caufa  jaBl^  L   5^6   J 
tationis  maritagiiy  and  taken  on  a  capias  with  a  penalty,  and  ^JJ^^^ 
brough  tup  by  habeas  corpus;  it  was  objefted  to  the  writ,  that  Jthis  ^  camia 
being  not  one  of  the  nine  caufes  mentioned  in  the  ftatute  5  Eh'z.  andSang- 
cap.  23.  there  ought  not  to  be  a  penalty  in  the  writ ;  and  adly,  ^^J,^ 
diat  the  defendant  had  no  addition  ;  the  Court  held  that/^r  any  declared 
pftbe  nine  caufes  mentio?ud  in  the  flat  ute  thtre  ought  to  be  a  capias  that  they 
with  a  penalty y  and  an  addition  in  the  writ  j  but  in  other  cafes  there  ^ifch^ 
needs  no  addition  /  and  though  there  was  a  penalty,  yet  the  Court  her,  mTio 
would  not  difcbarge  the  party  of  the  procefs  but  the  penalty  Aewasre* 
only ;  but  that  for  want  of  addition  in  cafes  where  that  was  ne-  JJ^*^^^ 
ccffary  the  party  (hould  be  difcharged  upon  motion,     i  Salk.  ch.j,  faid 
aoA.  d1.  a.  Mich,  i  Ann.  B;  R.  The  Queen  v.  Sangway,  that /*?#«•, 

^^    ^     ^  fonofthe 

•ddUhrti  being  reqmfitc  Vf  the  ftatntc  in  the  nim  esfis^  and  none  ©ther  tcMf  In  order  to  afroUtummm 
tiox  Mtd  penalivt  but  that  to  an  i  mprifonmcnt  by  virtue  of  an  excom'  capiendo,  there  waa  nooccafioa 
jbr  it.  And  rfolt  would  not  determine  in  the  prefcnt  cafe  whether  the  writ,  being  with  proclamatiai^ 
and  penalty,  whereas  it  ought  not  to  be  fo,  made  the  whole  naught  or  only  quoad  the  procUatttia» 
pad  penalty. 

18.  The  defendant  being  taken  upon  the  capias,  and  in  New-  7  Wod.  j^. 
Fate,  rtioved  for  an  habeas  corpus,  and  being  brought  into  Court,  J"  c*  U* 

It  appeared  by  the  return  that  the  writ  of  excom'  cap*  was  not  yet  \y  debated. 

returnable.     The  Court  held  that  he  (hould  not  be  allowed  to  pleads  and  the  de- 

$r  move  to  quajh  the  writ  before  it  was  returnable ;  and  that  though  ^^^^^ 

the  writ  recites  the  fignihcayit,  which  is  in  Chancery,  vet  that 

writ  is  inrolled  in  B,  R.  before  it  goes  to  the  (hcriff,  which  in-  . 

rolmcnt  is  to  inform  the  Court  that  at  the  return  of  the  excom* 

cap*  they  may  award  farther  procefs  as  the  cafe  requires ;  and 

that  if  by  the  recital  of  the  fignifaavit  it  appears  that  there  was  n$ 

iaufe  for  the  writ,  B.  R.  may  quaJh  ity  but  the  Chancery  cannot^ 

though  tbejignifcavit  is  there.  1  Salk.  294.  pi.  3.  Mich,  1  Ann. 

h.  R.  The  Queen  v.  the  Bilhop  of  St.  David's. 

(F)    Abfolutioru 

f-  \1irH^^^  ^  bifhop  here  excommunicates  a  party  upon  eLeawfi 
VV    ^hich  does  not  belong  to  Bim^  the  King  may  write  to  him 
f  17  ahfolve  himy  and  if  the  biihop  refufeSy  the  King  mayfeife  bis  tern* 
toralities.     Br.  Excommengement,  pi.  5.  cites  14  H,  4.  14. 

a.  Where  a  man  who  is  excommunicated  brings  adion,  and 
pending  the  writ,  and  before  that  the  parol  be  put  without  day  by 
^c  pleading  of  the  excommunication  he  obtains  abfolution^  the 
ilea  ftutU  proceed  ^  quod  nota  \  and  fo  fe«  that  a  man  may  be 
^  diiablfd 


difabled  and  able,  pending  one  and  tbe  fiune  writ    Br.  Hoiiibi* 
lity,  pi.  3.  cites  3  H.  6.  39.  4O4  ^ 

3.  Where  a  man  is  ixcotnmunicaied  in  a  Court  Spiritual^  ^ 
cttufe  which  ought  not  tp  he  in  the  Spiritual  Courtp  bj  which  pro* 
hibition  is  granted,  there  die  ordinary  Jhall  be  compoUed  hy  frocefs 
of  contempt  to  abfolve  him*  Br.  £xcommeugefneiHt»  jA.  17.  cites 
aa  E.  4.  29-  ,     .    . 

'  4.  Prohibition  is  direffed  to  the  Spiritual  Comrtf  and  mimtbm 

/landing  this  they  fufpended  the  party^  writ  Ihall  iiliie  to  the  bifliap 
_tD  abfolve  \i\my  but  thcjir/i  writ  jhall  n&t  be  with  a  pemu    Br. 

Excommengement)  pK  22.  cites  13  H.  7.  14. 

5*  If  a  man  is  excommunicated  for  an  offence  which  ispmkmidf 

or  for  a  caufe  which  appears  to  be  not  of  ecclefiqfiical  cootujancey  and 

this  being  mewed  to  the  bijhop^  and  he  refines  to  edfofoe  him^  b 
V  527  ]  ^^^  ^^  '^  ^^^  difabled  to  fue  any  writ  of  the  King,  an  zB&oa  on 

the  cafe  lieth  againft  him.     12  Rep.  76.  Mich.  8  Jac.  and  «Ce9 

Dr.  and  Student,  lib.  2.  cap.  ^2.  fol.  1 19. 
Cio.  ^JB^       6*  Jibfolution  by  the  archbiQiop  is  not  fuffizient*  becaufe  ic 
'*T^  b"r.  ^^8**^  ^^  ^  ^y  ^^^fi^^  bifbopy  unlefs  it  be  by  appeal.  Mo.  775* 
B£r  ▼•    '  P^-  1070.  Mich.  3  Jac.  fi.  R.  Ld.  Abergavenny  v.  Edwards. 

Oouchf 

iMid  that  Ac  aUblotion  under  the  tsfte  of  the  arehSUhop  is  Mt  TuflMeatt  b«t  it  ongltt  lobe  voder  ifat 

ttfte  of  the  biibop  tint  exconnumicated  him. 

7.  Abfolution  ecclejia  decepta  by  abfolving  a  later  ezcommiin!* 
'  cation  does  not  abfotve  or  purge  zformer  excommunication.  Mo* 
850.  pi.  1155*  Pafch.  14  Jac.  d*  R.  Powell  v.  Hanmao. 

iwFJW.B.  (G)     Prohibition,  or  other  ReAedj. 

Br.  Ordi'     I.    A  T  T  A  C  H  M  £  N  T  upon  a  prohibition  iflued  s^nft 
nary, pi.  17.       XX  jjjg  ordinary  of  L.  becaufe  the  feme  of  the  piaifltiff  wa» 


excommunicated  for  faying  that  the  abbot  of^.  wouul  have 
her  his  whore^  ana  kept  her  in  his  chamber  for  it,  of  which  im- 
^prifonment  tiie  baron  of  tbe  feme  had  writ  of  ialfe  imprifonBieiiC 
of  his  feme^  and  becaufe  a£iion  thereof  was  at  Che  common  law 
prohibition  was  granted,  and  procefs  to  the  bijhop  to  eifftil  Innif 
which  he  did  not  doj  but  he  came  and  faid  in  excufe  of  the  con- 
tempt that  he  was  always  ready  to  have  affoiFd  him  tf  be  would  have 
come  to  him.  And  per  Choke  now  the  contempt  is  confie&'d  s 
for  he  might  have  affoiPd  him  by  prober  in  his  abfenct.  Br.  At* 
tachment  fur  prohibition,  pi.  12.  cites  22  £.^.  29. 

2.  If  a  man  be  excommunicated  where  he  ought  nottobe^^  tfUt 
a  general  pardon  i^c.  being  negligent  yiv/r  not  a  prohibitim  but  ri<* 
mains  excommunicate  fw  40  ^i^i|  and  upon  certificate  in  Chancery 
is  taken  by  excommunicato  capiendo^  no  prohibition  lies  becaoie  be 
is  taken  by  the  King's  writ.  And  if  prohibition  be  granted  ic 
will  not  deliver  the  party.  But  for  remedy^  ift.  he  nitf;  hmn  a 
writ  out  of  Chancery  to  abfolve  bim^  as  he  may  in  all  fafes  wbert 
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ejnrommttsiicadM  k  againft  law,  cites  14  H«  4^  fbl.  14.  lad 
^  £•  4.  14.  Secondly,  If  be  (hews  his  cattfe  to  the  bifhop, 
and  reqaeAs  him  to  ablblve  hitD|  an  aSion  mtbi  iofk  Uis  againft 
fbg  ijfiMp  fir  rifmfaU  I  a  Rep*  76*  cites  Dr.  and  Stud«  lib.  2« 
cap.  32.  foL  119. 

3*  If  a  man  be  excommunicated,  tprohiiition  JbaBaffM  Hxxu 
Per  Hdt  Ch.  J.  la  Mod.  311.  Mich.  11  W.  3. 

(H)    Pleadings. 

1.  'T^WO  ixecuton  brought  a  writ  of  debt  agiinft  one  J.  N*  tu  fii^m' 

'^  who  came  and  faid  that  the  one  executor  was  excommu-  mengc- 
nicated,  and  £bew'd  fordi  writ  of  the  bifhop  which  teftifled  it,  "^^ g^ 
and  becaufe  the  opinion  of  the  €ourt  was,  that  the  one  fhall  not 
bave  adion  without  the  other ;  be  who  was  txcommunicatei  was 
dimandid  and  did  not  come,  by  which  he  was  fevered  by  the 
Court,  becaufe  the  Court  would  not  record  his  prefence,  and  the 
oriier  was  received  to  fue  alone.    42  E.  3.  13.  b.  pi.  21. 

2.  Excommunication  was  pleaded  in  Utit  ptaintiff  in  attachment  r   ^S*  1 
upon  a  prohibition  at  the  fuit  of  the  defendant,  and  tjhe  plaintiff 
faid  that  the  excommunication  was  for  the  caufe  contained  in  the 
prohibitionj  andfo  to  iffue^  Thirn.  laid  this  (haU  be  tried  per  Pais» 
and  then  it  is  peremptory,  and  the  plaintiiFfhall  recover  his  da« 
mages  upon  the  iflue  found  for  him,  which  all  the  juftices  de- 
nied ;  and  yet  after  the  ijfue  was  taken  as  above,  and  the  nifi 
prius  granted,  quod  nota,  and  fo  it  feems  peremptory.    Br.  Per-    ^ 
emptory,  pi.  7.  cites  3  H.  4.  3. 

2.  la  attacomeni  upon  a  prohibition  the  defendant  pkaded  not  s.  P.  For  if 
guilty^  and  after  pleaded  excommunication  to  the  perfon  of  the  plain--  it  be  tried 
tiff  at  the  fuit  of  the  defendant^  and  (hewed  letters  of  the  bilhop  Jj^^^j^ 
thereof,  and  the  plaintiff  faid  that  it  was  for  thefanu  caufe^  et  non  jLii 


not 


allocatur  without  faying  it  by  averment  by  which  they  were  at  didblchim, 
iffucj  if  it  was  for  the  fame  caufe.    Br.  Examination,  pi.  14.  ^-^^ 

citeS3H.  4«3.  ftemitobe 

peremptoiy.    Br.  Excoomicaf tnenty  pi,  6«  citM  S.  C. 

• 

*  4-  In  detinue  Aegamijhee  who  came  in  by  fiire  facias  a  latere  in 
writ  of  detinue  was  permitted  to  plead  an  excommunication  in  the 
plaintiff  \  quod  nota  per  Cur.  by  which  hejhewed  abfolution  pend^* 
ing  the  writi  Weftbury  faid  he  was  once  difablea  pending  the 
writ,  judgment  &c.  et  non  allocatur.  Br.  Excommengement, 
pL  !•  cites  3  H.  6*  35.  39,  40. 

5.  He  who  pleads  excommunication  in  the  plaintifF^//  Jhew  S.  P.  IM. 
kttero  of  the  bi/hop^  teftifying  it  prefently,  for  it  is  dilatory.    Br.  ft^  i'^j^ 
Monftrans,  pi.  7,  cites  20  H.  6.  i.  25. 

6.  In  trefpafs  defendant  pleaded  excommunication  in  tfie  plain- 
tiff ;  the  plaintiff  faid  that  he  had  appeatd  according  to  the  laws  of 
the  Church  to  the  Court  ofK.  ifc.  But  Newton  thought  this  did 

Vol.  X.  Q^q  no« 
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not  make  him  able  to  fiie  till  the  excommanicatioa  be  texen'im 
Br.  Excommengemcnty  pi.  3,  cites  20  H.  6.  25. 

7.  Excommunication  pUadtd  in  the  plaindfF  at  tbi  nifiprivs^ 
the  defendant  ibewed  thereof  the  letters  of  the  biihop.  6r.  Ex- 
commengcment,  pi.  8.  cites  36 H.  6.  ij* 

8.  Note,  that  the  prayee  U  he  reaiv^d  cannot  allegt  exc9mmani» 
cation  in  the  dcmatidant^  quod  nota.  The  reafon  feems  to  be  in- 
afmuch  as  the  tenant  has  admitted  htm  able  before*  Br.  Excocn- 
mengementy  pi.  18.  cites  2  £.  4.  27. 

9.  In  trover  the  defendant  pleaded  excommunicatim  in  die  platn- 
tifF,  and  (hew'd  the  letters  of  the  bifhop  certifying  it,  but  did  net 
Jhew  in  the  plea  nor  in  the  letters  the  time  when  ne  was  excomma- 
nicatedy  and  perhaps  it  might  be  before  the  laft  continuance,  and 
then  the  plea  was  faid  not  to  be  good  ;  and  refolv'd  according 
by  all  the  iuftices.  Cro.  J.  82,  83.  pi.  6.  Mich.  3  Jac.  B.rL 
Baker  v.  Gough. 

10.  In  pleading  excommunication  the  defendant  muft>kw 
the  letters  of  excommunication.     Heath's  Max.  21. 

Cro.  c.  II.  Sentence  was  .given  againft  the  defendant  in  the  Chan- 

.  ^'^\  9  cellor's  Court  at  Oxford,  upon  which  he  was  excommunicated, 
*■  Cafe  V.  c.  and  taken  in  London  upon  an  excom'  cap*.  Afterwards  he  came 
but  nothing  into  B.  R.  and  pleaded  that  there  was  no  addition  in  the Jignificavity 
mentioned  according  to  the  ftatute  5  Eliz.  and  fo  he  prayed  to  be  difchai^ed ; 
of  addition,  but  per  Curiam,  the  penalties  mentioned  in  thejlatute  aredtfcharg- 
but  the  con-  ed^  but  not  the  excommunicationy  nor  commitment  theieon.  Jo. 
bcm"in*'5;e  ^^^6.  pi.  3.  Hill.  6  Car.  B.  R.  Hughes  v.  Bendy. 

Vice-Chan- 

cellor't  Court  for  colls,  and  it  was  refolvcd  that  though  tht  fignificavit  did  not  mcntioaasy  of  rfe 

caufes  in  the  ftatute  of  5  Elis.  but  is  for  the  other  caufes,  tis.  for  cofts,  jrct  the  exoooimaoicttiQa 
*  is  good  ;  but  if  any  capias  with  proclamations  and  penalties  therein  are  awdedf  chefc  pnultki  asd 

ibrfettures  are  void,  unlefs  thefignificavit  exprefs  it  to  be  for  one  of  the  caufes  menuooed  in  the 

ftatute,  but  the  excommunication  is  good  enough ;  and  cited  Brown's  Cafe,  and  Jonc«  and  Hydr 
.  ^  •.    faid  they  well  rrmembred  Brown's  Cafe  to  be  fo  refoked  \  but  Booe  being  there  oa  the 

L    5^9    J   oart  of  Hughs,  they  gave  fuHher  day  to  be  advifed  thoteof.  Ld.  Raym.  Rep. 

620.  Mich.  12  W.  3.  in  Cafe  of  the  Kbg  v.  Fowler,  Holt  Ch.  J.  faid  that  this  ftaCuia  waa  not  ••U 

undtrftood  till  Huglis's  Cafe  Cro.  C.  196. 

12.  *Note,  In  pleading  thtit  the  plaintifFis  excommttnicated, 
.    .               the  defendant  ought  to/hetv  the  letters  of  excommunication  under 

the  feal  of  the  Court  Chriftian.  Neverthelefs,  this  plea  does  not 
abate  tbe  wrjt,  but  upon  the  plaintiff's  ibewing  bis  letters  of 
atjUution  in  Court,  he  (hall  have  a  re-fummms  againft  the  de- 
fendant.    Brown's  Anal.  4. 

1 3.  In  trefpafs  the  defendant  pleads,  that  ante  quindcn*  Sandi 
Martini  prae4'  Jay  cxconomunicatus  fuit  &  ad  hucexiftit  &  pro- 
tulit  hie  in  Cur*  literas  *  teftamentarias  epi&opi  Sarum  qus 
notiun  faciunt  univerfis  f\uod  Jirutatis  regijferiis  invenitur  con^ 

.  which pbow  tineri  quod  excompwnicatus  fuit  &c.  pro  conturoacia  in  non  com- 

■^  •  parendo  to  a  fuit  of  tithes  &c.   la  cujus  rei  teiUmcmiumprxd* 

epifcopus  figillum  appofuit.     It  was  objcSed,  that  fucb  a  kmd 

oi  certificate  of  excommunication  as  this  is,  u'as  not  allowable; 

^er  it  ought  to  be  poiitivc,  and  under  t}*e  leal  of  the  ordinaiTy 

whereas 


3  Kcb.  17. 
pL  31.  and 
ibid,  fo.pl/ 
4;.  and  ibid. 

i\,  pt.  57. 

S.  C.  in  all 


It  it  men- 
tioned Id  be 
per  literas 
*  patentesy 
»d  the 
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whereas  this  is  only  a  relation  of  what  U  found  in  their  rttgifter ;  Coait  held 

fed  non  allocatur ;  for  though  fuch  a  form  of  pleading  would  be  ^^*  * 

altogether  infiifEcient  in  our  law,  yet  their  courfe  is  fometimes  meofencnt 

to  certify  cxcommuniQation  fub  figillo  ordinarii,  and  fometimes  p*'  ^'•«'*« 

per  liicras  teftamentarias,  as  here.  Vent.  222.  Trin.  24  Car.  2.  J^^Vigh 

B.  R.  Jay  v.  Bond.  widiouthxe 

Terba,  and 
by  way  of  reciul  it  alfo  good  being  of  the  predecciTor's  time ;  and  per  Cur.  jodpUfnt  quod  bitte 
cafletur,  aUb  the  not  faying  fub  figilio,  and  being  in  the  third  peifoa  is  well  enough. 

14.  In  tref{»&)  the  defendant  pleaded  that  the  plaintiff  was  In  debt 
excommunicated)  and  the  entry  was  here,  quod  defeniens  venlt  JJ^^^^f 
l^  dlcit  &c.  Hale  doubted,  whether  he  ought  not  to  have  made  aant  per  T. 
fome  kind  of  defence,  though  no  full  defence  is  to  be  made  when  attomatum 
cxconimengemcnt  in  the  plaintiff  is  pleaded.     Vent.  222.  Trin.  2 dtcirihat 
24  Car.  2.  Jay  v.  Bond.       '  the  plaintiff 

ad  breve 
fuum  refpondere  non  debet,  and  pleadi  an  excommuaication  certified  againft  him  by  commiffionert 
delegates;  but  adjudged  ill,  becaufe  venit  ti  dicit  without  any  defence,  viz.  defendit  vim  ft  injuriam  &c. 
aad  the  refpondere  for  refponderi  is  not  good.  3  Lev.  240.  Mich,  i  Jac.  2.  C.  B.  Hampfon  t.  Bill. 

TO.  In  debt  for  rent  by  three  plaintiffs  as  executors  &c.  the  de-  l^'»*'r  «tes 
fcndznt  pleaded  in  abatement  by  petit  judicium  de  breve  &c.  becaufe  jn*f/jj* 
4i2e  of  the  plaintiffs  is  recufant  convi£fy  and  therefore  quafi  ex-  fufpenderi 
communicated  by  the  (latute  3  Jac.  i.  But  refoived  that  this  non  debet  ia 
ought  not  to  be  pleaded  in  abatement  by  petit  judicium  de  breve,  1?'^^^*  * 
becaufe  the  writ  is  not  abated  by  it,  but  fufpended,  and  thi  pleads  Rot.  495.* 


ing  ought  to  be  fufpenderi  non  debet.  3  Lev.  208.  Mich.  36  Car.  2-   Mich.  3; 
C.  B.  Ld.  Sturton &  al'  v.  Pierpoint.  f^T^J 


•t. 

440.  and 
Pafch.  37  Car.  2.  Rot.  yoj-  all  in  C.  B. 


16.  The  party  excommunicated  for  not  going  to  his  parifh- 
church  upon  the  return  of  the  fignificavit,  may  plead  in  B.  R. 
thai  he  has  gone  to  any  other  church.  Si^in.  17O.  pi.  6.  Pafch.  36 
Car.  2.  B.  R.     The  King  v.  Barnes. 

1 7*  In  dibt  upon  a  bond,  the  defendant  pleaded  in  abatement 
that  the  plaintiff  was  excommunicated  by  judges  delegates ^  an4  made 
profert  of  the  writ  of  cxcom'  cap'.  But  a  refpondeas  oufter  was 
awarded,  becaufe  no  certificate  of  the  judges  delegates  was  produced  \ 
and  if  the  profert  of  the  writ  had  been  fufficient  without  certifi- 
'  cate,  yet  it  ought  to  have  been  fub  pede  figilli^  becaufe  it  is  a  writ  [  530  ^ 
out  of  another  Court.  Lutw.  17.  19.  Trin.  2  Jac.  2.  Bradley 
V,  Glynne. 

18.  Excommunication  in  plaintiff  was  pleaded  in  abatement 
with  condufion  of  petit  judicium  l^c,  et  quod  defendens  eest  inde 
fine  die  abfolutely,  and  refpondeas  oujler  awarded  for  two  reafons  \ 
ift.  For  the  conclufion  ought  to  h^ftne  die  quoufque  ph'intiS  was 
abfoIveJ,  for  upon  abfulution  he  ihould  have  a  re^fummons* 
2(11  y^  For  not  having  a  certificate  of  the  excommunication. 
12  Mod.  580.  Warner  v.  Green,  cites  9  Rep.  41.  8  Rep.  62. 

jr.  When  the  jdca  of  excommunication  is  allowed  the  writ 


530  4f]ccommttn(oktiott. 

does  not  abate,  but  die  tatfy  U  jpud  Uquda  nmamM  frM^r 
&r.  8  Rep.  69.  a.  Mich.  6  Jac.  at  the  end  of  Trollop's  Uafe. 

20.  B.  R.  is  now,  fince  die  ftatutei  fiU  judge  tftbi  wrlt^  and 
the  fufSeiency  thereof;  per  Holt  Ch.  J«  12  Mod.  519.  Pafch. 
13  W.  3.  in  Cafe  of  the  fong  v.  HHl. 

21.  Cafe  for  continuance  of  a  nuiance ;  the  defendant  f&sflir^ 
that  the  plainuffwas  excommunicated^  and  did  mctJbewtbeceru£cgUy 
nor  for  what  caufe  the  excommunication  was,  and  conclnies  hit 
plea  with  a  prayer^  that  the  parol  remaneatjine  dicj  vritbwtfejiug 
quou/que.  The  plaintiff  demurs ;  and  for  chefe  reafons  fcTpondcas 
oiifter  was  awarded.  Ld.  Rajm.  Rep.  701.  Midi.  13  W.  3. 
Warner  v.  Green. 

22.  It  was  moved  to  quaih  an  excommnnicftto  capiendo;  iii| 
It  does  not  appear  that  there  was  ai^  caufe  depemEmg  im  At  Ecck^ 

ftaftical  Court,  adly,  It  does  not  appear,  that  it  was  ef.  eccl^JHtd 
cognizance ;  Raym.  J.  contra,  as  diis  came  from  the  ecdeuafital 
delegates  by  appeal,  your  Lordfliip  will  take  it  to  be  of  eodefiafi- 
cal  cognizance.  Holt  Ch.  J.  fiud,  tho'  ecclefiaftical  dd^ates 
do  give  fcntence,  and  award  execution,  it  does  not  follow  diat 
it  is  of  ecclefiaftical  cognizance.  The  Mrrit  was  quaibed.  Holi*s 
Rep.  658.  pi.  4.  Pafch.  7  Ann.  The  Queen  v.  Harris. 

23.  Excommunication  cannot  he  pleaded  e^er  general  imp0' 
lance^  for  thereby  the  plaintiff  is  admitted  to  be  a  «x)d  plaindff, 
^MX.  after  afpecial  imparlance  it  may  be  pleaded.  Gilb.  Hift«  of 
C.  B.  163. 

24.  When  excommunication  is  pleaded,  the  hi/hop*s  letter  aa- 
derhisfeal,  witneffing  the  excommunication^  muft  be^flnxtm^uii  Cfao' 
the  plaintiff  cannot  deny  a  plea,  yet  the  writjball  mt  akaU^  but 
defendant  eat  inde  fine  die,  beeaaie  the  plaintiff' upon  producing  his 
litters  ofahfolution  Jhall  have  a  re-fumm$ni  or  re-attachment  la 
appeal  the  defendant  pleaded  excommengement  in  tbe-piatimC 
and  is  let  out  on  mainprife  till  the  plaintiff  purcbefe  Utters  ^d* 
folutiotij  for  then  defendant  muft  plead  in  chiefs  Gilb.  Hid.  of 
C.  B.  163. 

25.  When  excommunicatioo  is  pleaded  in  Aie  plaintijfl  be 
fliaU  not  reply  that  he  has  appealed  from  thefentencs^  for  tbeiea- 
tence  is  in  force  till  it  is  repeals,  and  wbilft  it  is  in  force  he 
cannot  appear  in  any  of  die  courts  of  juftice,  hut  he  may  refi 
that  he  is  abfohfedy  for.  then  his  difability  is  taken  away.  Gifo. 
Hift.ofC.jB.  164,165. 

26.  Where  you  plead  excommunication,  it  is  not  (ufideBtfo 
ihrw  the  writ  de  excommunicato  capiendo  under  the  /eal  of  die 
Court,  for  the  writ  is  no  evidence  ef  the  continuemee  of  the  excemm^' 
nicatiouj  fince  he  may  be  aflbiled  by  the  biihop,  and  that  will  Bot 
appear  in  the  King's  Cpurt,  becaufe  iuch  affoitment  is  mt  returmi 
into  the  King's  Court  from  tohence  t^c\i  fignificavii  isfent^  Gib* 
Hift.ofC.  li.  160,161. 

27.  Northey  attorney-general  moved  to  <}uafh  a  cap[  eauxa\ 
the  words  whereof  were  in  caufa  defamatioms  IS  cwvitijjhectnk 
it  di4  fiot  appear  tkat  the  defanuttery  words  ^iftre  %iiUM  Uu  jur^ 
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aaUn  oftht  Ecckfiqfii^al  C^urt^  a  rule  was  made  to  Ibe^  caufe, 
aiid  for  wwox  of  caufe  the  writ  was  qualbe4«  MS.  Rep.  Hill. 
3  Geo.  B.  R.  Th^  King  v.  Smith. 

28.  In  the  writ  of  excom*  cap'  thi  JpfcUl  caufe  m^fl  U  ex^  [  53'   3 
frejid.   10  Mod.  351.  Hill.  3  Geo.  B.  K.  The  Kang/.  Theed. 

29.  It  was  jmivsd  to  fuperfedi  a  capias  cxcomnmnicat*  ifliied 
againft  the  defendant,  becaufe  the  words  of  the  writ;  were  in 
cajufa  pro  rfformatione  marum^  which  he  f^id  were  too  general, 
and  did  not  denote  that  the  caufe  was  cognizable  in  the  Eccle* 
ftaftical  Court  i  for  it  might  be  that  the  defendant  was  libelM 
for  not  putting  off  his  hat,  or  making  a  bow  when  hp  ought,  or 
for  being  a  clowa»  or  fuch  like,  or  for  fome  crime  not  within 
the  juri(didion  of  the  Kcckfiaftical  Court ;  for  all  fuch  caufes 
may  be  faid  to  be  pro  reformationt  morum.  The  Court  doubted 
whether  they  could  fuperfede  the  writ,  becaufe  they  thought  it 
waa  not  judicially  before  them,  and  inclined  that  they  ought  to 
ftay.  till  it  was  returned,  and  then  quafb  it  if  it  was  ill ;  however 
they  made  a  rule  to  (hew  cau&,  whereupon  it  was  iniifted  by  the 
prc^ecutor's  counfel,  that  the  writ  ought  not  to  be  fuperfeded, 
a|id  cited  i  Sid.  18 1.  where  the  Court  refufed  to  fuperfede  a 
cap'  eiccom*  upon  a  fuggeftion  that  the  party  was  excommuni- 
cated for acaufe  not  mentioned  in  the  5th  Lliz.  cap.  23.  becaufe  it 
was  not  judicially  before  them  before  an  habeas  corpus  granted 
and  returned ;  but  per  Cur.  the  reafon  of  that  cafe  was,  becaufe 
the  matter  fuggefted  wai  by  the  faid  (latute  to  be  pleaded,  which 
could  not  be  until  the  party  was  in  Court,  and  per  tot.  Cur.  the 
rule  was  made  abfolute  by  a  fuperfedeas,  becaufe  when  the  writ 
was  brought  into  this  Court,  it  is  by  the  officer  of  the  Court  en- 
tered of  record  verbatim  (as  all  other  writs  which  ifiiie  out  of 
this  Court  are,  or  are  fuppofcd  to  be),  and  then  delivered  to  the 
iheriff  &c,  which  is  the  delivery  of  record  to  the  (herilF  &c. 
mentioned  in  the  faid  ftatute  $  therefore  when  any  ill  capias  ex-^ 
com*  improvidi  emanavity  this  Court  may  upon  information  thereof 
as  well  have  recourfe  tOy  and  rely  upon  their  own  record  of  that 
turStj  as  they  do  upon  their  records  of  their  other  writs^  andfuper* 
fede  it  as  they  do  others^  and  per  Cur.  for  the  reafons  firft  men- 
tfoned  there  is  no  colour  to  fupport  the  writ,  MS.  Rep.  Hill. 
3  Geo.  B.  R.  The  King  v.  1  hede. 

30.  Darnel  ferjeant  moved  to  quaih  an  excom'  capiend',  ill, 
becauie  in  the  recital  of  the  Jignificavit  the  excommunication  was 
faid  to  be  by  y.  S.  comnuffarium  arcbidiaconatus  SuffoUia  legitime 
conffitufy  and  did  not  /hew  whether  he  was  commijjary  of  the  bijbop 
or  commiflary  of  a  peculiar  to  whom  the  right  of  excommunication  did 
belang^  and  cited  ii  H.  4*  64.  pi.  16.  Cro.  £.  431.  791.  Het. 
68.  to  prove  that  the  authority  of  him  who  a£ls  as  an  officer  muft 
appear  :  2dly,  becaufe  the  defendant  was  onbffaid  to  be  of  fuch 
place  infra  arcbidiaconat\  which  wordi  do  not  imply  that  b^ 
was  commqrant  at  the  faid  place,  therefore  it  does  not  appear  that 
the  defendant  was  within  the  jurifdidion  :  3dly,  becaufe  the 
proceeding  was  for  not  paying  a  church-rate^  ana  it  did  not  appear 

Clq  3  tba$ 


53  <  €)rcommuntcation. 

that  the  church  was  within  the  archdeaconry :  JiMfy  liccaufe  it  was 
not  fet  forth  that  the  excommunication  was  announced  im  the  defen* 
danfs  parijh  church  in  the  time  of  divine  fervice^  which  the  caoon 
law  requires.  Per  tot.  Cur.  all  the  exceptions  were  over*niled ; 
the  ift>  becaufe  the  bifliop  being  the  perfon  who  certifies,  and  he 
having  of  common  right  a  general  jurifdi&'on  over  all  his  dio- 
cefe,  and  according  to  Starling's  Case  i  Roll.  434,  power  to 
appoint  a  commiiFary  in  every  archdeaconry  if  he  pleafes  \  the 
^commifiary  in  this  cafe  is  to  be  intended  thebifliop's  commif- 
iary,  and  his  authority  is  undoubtedly  well  (hewn  by  laying  that 
he  was  legitime  conftitut';  for  it  is  tne  bifliop  that  oertificSy  and 
credit  is  to  be  given  to  him,  and  in  the  cafe  of  Denham  akd 
Stephenson  i  Salk.  40.  the  authority  of  a  comtniflary  of  a  pe- 
culiar is  fet  forth  in  the  like  manner,  and  adjudged  well :  the 
^d,  becaufe  the  words  of  fuch  a  place  ex  vi  termini  imply  a  com- 
C  53^  J  morancy  in  that  place,  befides  if  he  was  not  commorant  within  the 
jurifdietion  he  might  have  had  a  prohibition  before  fentencey  hut  ef» 
ter  fentence  it  is  too  lette  to  make  that  objection :  the  3d  and  4di, 
becaufe  it  is  not:neGefiary  to  fet  forth  every  particular  fafi  and 
ftep  of  proceeding,  If  there  appears  a  fufficient  authority,  and 
what  was  done  be  fet  forth  in  general,  it  is  well  enough  ;  be- 
fides  if  the  Court  had  been  irregular  in  any  of  thofe  particuhrs, 
the  defendant  might  appeal  to  the  fuperior  Ecclefiaftical  Caarts. 
It  was  objeded  that  the  words  in  the  conclufion  of  the  fignifi- 
cavit,  as  they  appeared  by  the  recital,  were  (igillum  quo  in  hac 

Earte  utimur  apponi  fecimus,  whereas  the  fignificavic  ought  to 
e  under  the  bifhop's  feal,  and  all  the  prec^ents  are  figtUum 
meum  or  officii ;  but  per  tot.  Cur.  die  writ  was  adjudged  good. 
WS.  Rep.  Mich.  5  Geo.  B.  R.  The  King  v.  Burivard, 

(I)     Pica. 
In  what  Adlions. 

ScltSTwM  *'  lyXcommunication  in  appeal  dots  not  lofe  the  fuit  of  the 
pleaded  in**  plaintiff,  nor  by  this  (ball  the  King  have  the  fuit,  but 

thepUintiff  the  defendant  was  let  by  mainprife  de  die  in  dsem  quoufque  aifiha- 
•id^m'm    *^^'*  ^"^  "^'*'       '*•  £^commcngcment,  pi.  9.  cites  3  Aff.  12. 

^^ ;  for  the  defendaiit  cannot  be  upon  this  alraigned  at  the  fuit  of  the  King ;  for  the  plaintiff  007 
be  abfolved,  and  the  defendant  (hall  anfwcr  to  the  appeal,  and  if  the  defendant  IhaU  be  impnibaed 
It  may  be  that  the  plaintiff  will  not  be  atToiled  for  covin  to  hold  the  defendant  in  priloo,  «ad  J 
be  Otall  be  difmiffcd  the  King  may  be  defrauded,  fo  that  the  defendant  fliall  not  be  arraigoed  « 
Alt  fuit,  and  atlaft  the  defendant  was  let  to  mainprift,  and  went  fine  die  till  a  certain  day*  thai  the 
™^.i^  ^«  mean  time  may  be  advifed,  M.  3  £.  3.  he  went  to  mainprife  from  day  Co  day  tiU  ibe 
f  UwtiffwM  abfoWed.    Br^  Excommcngcment,  pi.  16.  cites  13  E.  4.  S, 

1.  Excommunication  is  no  plea  in  an  aAion  brought  by  fui 
tam^  becaufe  it  is  the  fuit  of  the  Kin^  for  contempt  to  his  law. 
1%  Rep.  61.  in  a  nota  tlicrc, 

(K)  Writ 
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(K)     Writ  de  Cautione  admtttenda. 

« 

X.  TF  the  p^^^  excotnmtinicated,  who  is  taken  and  in  prifon, 
^  offirs  Jufficunt  caution  or  furety  to  abide  the  ordinances  and 
rules  of  the  Holy  Churchy  and  the  judges  there  and  the  ordinary  do  rf- 
fufe  for  to  take  luch  caution  or  furety^  then  he  may  have  another 
writ  unto  the  hijhop  to  admit  of  his  caution,     F.  N.  B.  63.  (C) 

2.  When  a  man  is  juftly  excommiuiicated,  and  taken  by 
force  of  the  King's  writ  de  excommunicato  cap.  if  the  bijhopy 
upon  the  King's  writ  de  cautione  admittenda  icc^  do  not  deliver  hinty 
^tnJhaJIa  writ  ont  of  the  Chancery  go  to  the  Jheriff\xy>n  the  refufal 
of  the  bifliop  to  deliver  him.     2  Inft.  623. 

3.  In  debt  upon  a  bond^  the  coniition  recited,  that  whereas  the  R»ym.  £^5. 
obligor  was  excommunicated  ^or  not  coming  to  church,  and  that, the  l^i^h*  ^S 
Mw  plaintiff  at  his  injianceand  requejl  had  ahfolved  him^  that  if  he  b*r*^^ 
fi>ou\d  obey  all  the  lawful  commands  if  the  Church,  that  then  &c.  s.  c.  ad. 
The  defendant  demurred,  fuppofing  the  condition  to  be  againft  [   533  ] 
law,  and  fo  the  bond  void.     Hale  faid,  if  a  man  were  excommu-  jornatur.— 
nicated,  there  was  a  writ  de  cautione  admittenda  ;  and  fometimes  \  c  faV 
they  tOf)k  an  oath  of  the  party  ad  parendum  omnibus  ecclefise  that  Hak 
niandatis  licicis  &  honedis  ;  and  that  was  called  cautio  juratoris  \  ^^'  !• 
and  fometimes  cautio  pignoratitia  was  given ;  adjornatur.  Vent.  ^JTbond 
166.  Mich.  23  Car.  2.  B«  R.  Exeter  (Bifliop)  v.  Starr*  was  good 

or  not,  but 
tKat  Wild  J.  held  it  good.  But  that  it  bring  moved  again  in  the  follovring  term  the  Court  would 
not  proceed  in  the  cafe,  becaufe  the  excommunication  and  olTence  were  pardoned  by  the  general 
pardoa;but  then  Hal«  Ch.  J.  faid  that  upon  writ  de  cautione  admittenda  the  biihopmay  take  a 
bond,  becaufe  the  writ  enables  him  to  do  it,  but  not  othcrwife ;  and  now  Wild  J.  held  that  the  biihop 
cannot  take  the  bond  in  his  own  name,  and  fo  to  make  the  forfeiture  due  to  himfelf  which  ought  to 
goto  the  King,  and  cited  Roll.  Rep.  i  io.-~-^Debt  waa  upon  a  bond,  oondttioned  for  the  obligor't 
fubmiilioa  to  the  Church ;  the  bond  was  given  inthf  year  i^^'i^  and  there  being  a  general  aft  of 
pardon  fince  that  time,  the  quettion  was,  whether  fince  that  aft  took  away  die  o^nce  and  ezcom* 
municatlon,  it  would  noi  like  wife  difcharge  the  bond  ?  And  the  Cafe  of  the  Bilhop  ofExsTEa  and 
STERLtMo  tn  my  Lord  Hales'stime,  now  in  hevina's  Reports,  was  remembered,  and  faidt  that 
there  never  was  any  judgment  upon  the  roll ;  and  it  Went  over  to  be  fpoke  to  this  term.  Mich* 
2  Ana.  C.  B.  Biihop  of  Durham  v*  Ladler. 

4.  It  was  moved  for  a  fuperfedeas  to  a  writ  de  cautior«  admit- 
tenda, y^r  that  they  had  taken  a  writ  to  the  (hcrifF  without  any 
affidavit  filed,  that  the  hijhop  refufed  to  admit  of  cautioni  and  for 
that  reafon  a  fuperfedeas  was  awarded.  Vern.  119.  pU  107. 
Hill.  i68a.  Archbiftiop  of  York  v 

5.  And  the  Lord  Keeper  declared,  that  finding  this  Court  often 
troubled  with  writs  de  cautione  admittenda,  he  thought  the  rtght 
of  it  was,  th2Lt  if  there  was  a  JJgntence  for  a  man  to  pay  money, 
^  to  do  any  other  thing  in  toe  Spiritual  Court,  a  man  ought  fr/t 
to  perform  that  before  he  is  admitted  to  his  writ  de  cautione  ad«- 
mittenda ;  for  it  is  in  vain  to  take  fecurity  parere.mandatis  ecde- 
{iXy  where  a  man  refufes  to  obey  the  fentence.  Vern.  1 19.  pi, 
107.  Hill.  1682.  Arcbbilbop  of  York  v.  .  .  .  • 

Q^(j  ^  6.  Sed 
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6.  SeJ  flucre ;  for  fuppofe  a  man  be  excommiinicafcBd  Jif  mi 
i^msHg  t9  (iurcb  9r  mt  naiving  thifacramint^  bow  caa  he  do  tbn 
.    till  his  caution  if  admitted  and  he  aofolved  ?  .Vcrn.  tip.  in  S.  C. 
feems  to  be  a  quaere  of  the  Reporter* 

(L)    Superfedeas  of  the  Writ,  in  what  Gates ; 

And  by  what  Court 

f .  n^HE  Court  difcharged  the  defendant  becaufe  the  excom- 

^    munrcation  on  which  be  was  taken  (being  on  a  quanel 

with  the  regtfter)  was  not  before  rectrdtd  in  Cntrtg  and  fo^  bjr 

Windham,  is  tbe  ctmftant  rule  of  tbe'  books  wbere  be  is  not  fahn 

for  arty  of  tbe  eaufes  tn  tbejietutefor  wbicb  particular  penakies  an 

.annexed;  but  per  Cur,  the  party  ftands  ftill  excommunicated. 

Keb.  632.  pi.  1 16.  Mich.  15  Car.  2.  B.  R.  The  King  v.  Ajkt, 

2.  A  fuperfedeas  to  an  excommunicato  capiendo  was  moved 
for  on  ^fvggeftjon  tbat  tbe  party  was  not  exeonmaenicattdfir  anj  of 
tbe  eaufes  mentioned  in  tbej^atute  5  EUz.  But  per  Cur.  the  caufe  is 
not  judicially  in  Court  till  hab.  corp.  be  granted  and  returned } 
and  Windham  J.  laidy  diat  one  may  be  taken  on  an  ezcom.  cap. 
r  4txL  1  upon  a  caufe  not  mentioned  in  the  ftatute,  becaufe  tbeftatuU  dots 
not  take  away  tbe  excom.  cap.  at  common  latu,  but  gives  it  witb 
greater penaby  in  certain  cafes  mentioned  in  tbejfatute^  fo  that  tbe 
excom.  cap»  in  the  other  cafes  ihall  be  without  a  penalty.  Sid. 
181.  pi.  19.  H'M.  15  &  16  Car,  2.  B.  R,  Anon. 

3*  Reynolds  J.  faid  that  he  remembred  a  cafe,  where  it  was 
determined,  that  a  writ  of  excommunicato  capiendo  might  be 
fuperfeded  before  tbe  return^  [and  the  Court  in  the  principal  cafe 
feemed  direded  by  it.  j  Barnard  Rep.  in  B,  R.  38.  Hill,  i  Geo.  2. 
m  Cafe  of  the  King  v.  Blagrave. 

4.  It  was  moved  to  fuperfede  a  writ  of  excommunication,  be* 
caufe  It  was  not  Jbewn  tbat  tbe  defendant  was  commoraat  witbia 
$be  £ocefe  at  tbe  time  of  tbe  excommunication  pronounced,  but  this 
was  diiallowed ;  per  Ld.  C.  Parker.  Wms's  Rep.  435,  Pafefa. 
J718.  The  King  v.  Burrard, 

5.  Jnd  another  objedion  was,  that  there  was  no  addition  to 
the  defendant  in  tbe  writ  i  but  it  was  anfwered  on  the  other  fide 
that  addition  was  only  requifite  in  the  eaufes  of  excommunication 
mentioned  in  the  fiatute  of  5  £//z.  23.  for  which  reaibn  it  was 
true,  that  for  want  of  addition  there  could  be  no  proceeding  againft 
him  by  way  of  proclamations  witb  fains  and  penalties  for  not  appoar^ 
ing^  but  as  the  matter  was  plamly  of  ecdefiailical  contifencc^ 
viz.  the  repairing  of  a  church,  the  excommunication  was  goedi 
and  the  Court  like  wife  difallowcd  this  exception.    Ibid. 

6.  But  tbe  writ  ifluing  out  of  Chancery,  and  returnable  10 
B.  R.  according  to  the  ftatgte,  tbougb  not  aHually  returned^  hat 
having  been  brougbt  into  B,  R.  and  fy  that  Court  ddsvcfodtotbo 

Jbifif^ 
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Jhirijf^  his  Lordfliip  doubted  ♦  whether  Chancery  could  fuperfede  •  Writ 
this  writ,  B-  R.  haring  been  poffeflcd  of  it,  but  afterwards  fecmed  SL^JJ; 
to  think  it  might  becaufe  of  the  great  mifchief  which  might  caufe  in  die 
follow  if  fuch  writ  fliould  ilTue  f  in  die  long  vacation  when  B.  R.  Spiritual 
does  not  fit,  and  fo  might  be  a  failure  of  juftice,  and  the  party  n^.^?^ 
continue  long  in  prifbn,  and  without  remedy.    Ibid.  436.  ment  of* 

'  tythetfaad 
«dier  eoclefiaftjod  dncict,  wliich  being  ill  for  oncertiintf  ,  though  the  writ  wit  infdlM  in  B.  R.  yd 
being  sot  returned  there,  to  prevent  a  fiuluie  of  jufticc»  it  wu  fuperieded  in  Chancery  by  VL  C 
King*  Trin.  i7i7.Wmt*s.  Rep,  436.  in  a  note  there, citei  Trin.  1717.  Barlow  ▼.  CoUint. 

f  In  ■  iiota«  Wms't  Rep.  436.  at  die  bottom,  it  added  e  s°"^»  whether  the  woidi  (in  the  loQf 
eacatioa)  AiovU  not  have  been  (a  little  befos^  the  Umg  vacation.)  For  that  the  ftatuce  5  Elix.  f.  2« 
cipieisly  iays,  that  every  writ  of  excommuniduo  capiendo  Ihall  be  ma«U  out  in  term  time* 

For  more  of  (P;;COmmun{Cdtton  in  general^  fee  other  proper 

tides. 
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•Thi»a 

♦  Execution  of  Fine  or  Recovery.  Te**^ 


(A)  In  what  Court  Execution  may  be  fued. 


here,  bof  i» 
fo  in  RolL 
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[l.  TF  a*  record  comes  into  B.  Regis  by  writ  oftrroty  execfution  Br.  Faux 
-*  may  be  fued  there.     12  H.  4.  23.]  .  Judgme«tb 

pi.  6.  citce 
8.  C.  ■  ■  ■      Fitah.  Execution,  pi.  27.  cites  S.  C— •  S.  P,  And  it  fliatl  never  be  rexnaaded» 
nor  eiecution  cannot  be  awarded  in  a  franchife  without  the  record,  but  B.  R.  (hall  awiid  eiecution. 
Br.  Parol  ou  pie  Remaund,  pi.  i.  cites  44  E.  3.  ^7.  ■$.  P.  that  he  may  have  ctecution  iq 

B.  R.  by  fcire  facias.    Br.  Executions,  pi.  x  ix.  cites  S.  C. 

[2.  If  a  record  conns  into  Bank  u^on  a  writ  of  falfe  judgment^  Br.  Fans 
execution  may  be  fued  there.     12  H.  4.  22.1  Judgment 

»       J  J  pi.  6.  citee 

S.  C. Filih.  Execution,  pi.  17.  cites  S.  C—— Where  record  of  a  bafe  court  is  reme^d  ini# 

B.  R.  by  writ  of  fiOfe  judgment,  there  by  this  it  It  not  of  record  to  have  esacutiMi  upon  it,  but  if  die 
Court  affirm  the  firft  judgment,  or  reverfes  it,  then  execution  lies ;  or  writ  of  error  when  they  have 
meddled  with  it,  and  not  befisre;  quod  noU.  Br.  ExccvtieDS,  pt  75.  cite*  30  H.  6.  j,  4.— .«► 
5.  P.  For  thcie  lies  the  record.    Br.  Executions,  pL  112.  c\tt$  S,  C, 

3.  Sci.fac*  to  have  ixicution  in  writ  rf  annuity^  and  the  eafe  was,  S*  C.  cwmi * 
Aat  after  judgnunt  in  C.  B.  the  defendant  removed  it  h  writ  of  J"^'f  ^ 
error  into  5.  R.  and  afftei:  the  record  among  oAer  recorm  was  rr-  t.  pi.  |!*^ 
moved  into  the  Treafury  or  Receit^  and  after  the  plaintiff  hrougbt 
artiorari  out  of  the  Chancery  dircOcd  to  the  chamberlain  and 

5  treafurer 


treafuror  U  certify  it  in  Chancery^  zni/rom  tbinci  bicame  fy  mkd' 
•  mus  into  C.  B.  and  the  plaintiff  prayed  execution  i  Prifot  iaid,  it 
feems  that  C«  B«  ibaU  award  execution  notwithftandiag  that  it 
was  removed  from  hence  into  B.  R.  by  writ  of  error,  and  thence 
the  record  came  into  the  Receit ;  yet  if  netting  was  dene  lepan  it 
'  in  B.  R,  C,  B.  may  award  execution  notwithfianding  the  recsrd 
was  once  in  B.  R.  and  in  this  cafe  it  is  at  the  ele£tion  of  the  party 
to  fue  execution  in  the  one  court  or  in  the  other,  and  if  judg- 
ment was  affirmed  in  B.  R.  and  after  the  record  came  into  the 
Receit,  the  party  may  yet  fue  execution  in  C.  B.  upon  the  re- 
cord removed.  Brook  fays,  quxre  inde  i  for  it  feems  to  him, 
that  if  they  meddle  with  the  record,  that  then  execution  fluU  be 
in  B.  R.  But  per  Prifot,  if  the  judgment  was  reverfed  in  B.  R. 
and  the  defendant  removed  the  record  out  of  the  Receit  into 
C.  B.  and  fued  execution,  the  other  may  fay  that  the  judgment 
was  reverfed  in  B.  R.  in  bar  of  execution.  Br.  Executions, 
pi.  J  I.  cites  37  H.  6.  i6t 


iXu'bS  ♦  At  what  Time. 

tntfpUccd 

^^*        (B)     Upon  v^hom  it  may  be  executed  by  Entryt 

Br.  Error,  |-|;  jp  gi  judgment  be  reverfed  in  writ  of  error  againft  the  heir  ^ 
S.C.""*  '*^  recoverory  the  demandant  may  enter  without  more 

where  the     upon  him,  though  he  be  in  by  defcent.     9  H.  6.  49.3 

heir  has 

hU  age  the  dtlnandant  (hall  have  fcire  facias  againft  him  at  hii&ll  a§e;  per  |ime.<— Fitzh.  Error* 

pi.  20.  cites  S.  C. Hu  Eatit  Congcablc,  pi.  105.  cites  S.  C. 

t  S36  ]  [*•  If  in  writ  of  error  againft  the  heir  of  the  rccoveror  the 
Br.  Sn«r,  judgment  be  reverfed,  yet  he  cannot  enter  upon  the  tertensMt^ 
S^'c'I^    without  a  fcire  facias  9  H.  6.  49.] 

fifzh.  Error,  pi.  20.  cites  S.  C. — D.  376.  b,  Marg.  pi.  16.  cites  49  E.  3.  &r.  and  4S  E.  3.  10. 
and  Mich,  i  Jac.  B.  R,  per  Cur.  that  where  one  has  judgment  to  recorcr  if  hi» entry  be  lawtuj  hft 
flby  enter  wilbout  fci.  fa.  and  without  fuiog  of  execution. 

4  Br,  Barr,  [ j.  If  a  man  recovers  in  real  aSlion^  and  tenant  dies  after  hefon 
p].^6.  cites  fxecutiony  yet  demandant  may  enter  upon  the  heir.  10  H.  6.  5.  b. 
Br.intre  16  H.  7.  8.  b.  3  H.  4.  7.  j  21  H.  6.  17.  b.  bccaufc  the  ic- 
Congnbki    cord  binds  his  title.] 

pi.  94.  cites 

S.  C.  iB  8.  P.  per  Newton. 

if}iidfi"«At       [•4,  So  though  it  be  of  land  in  tail.     10  H.  6.  5-  ^-3 

be  given 

againft  a  tenant  in  uil  upon  a  faint  or  falfe  aAion,  and  tenant  in  tsil  dies  before  cteaitkot  00  c»* 

cuuia  can  be  fued  agjiinlt  the  iflue  in  uil.    Co*  Litt.  361.  bt 

[5.  So  if  a  man  recover  in  real  a£Uon,  though  there  aret^Ji 

9r  4  defcent s  before  bu  entry ^  yet  he  may  enter  upon  thdc  to  irton 

it 


it  defcended  becaufe  the  recovery  binds  the  blood  anddifproves  *Br.De. 
the  tide.    •  6  E.  4.  1 1,  b.  3  E.  4.  70  J^dS; 

^'  C. — Fitzh.  Mortdanceftor,p1.  3.  cites  S.  C.^Br.  Entre  CoogeablcpU  it6,  cites  S.  C.  and  conic* 
^aentlj  upon  the  heir  of  the  alienee  of  him  who  loft  by  the  itcoveiy.  For  hecaaooCbcinbcttcrplislit 
tbin  the  tenant  who  U><1;  per  Neale  ferjeant  s^uod  ood  negatur.^— — ibid.  pi.  18.  citet  %  H«4« 
16.  17.  Sw  P.  P«r  Thiming  and  Tirwhit. 

[6.  If  a  man  recovers  in  real  a£Bon,  and  after  bifort  extcution  /      ^     \ 

nfiranger  enters  and  dies  fetjed^  yet  the  recoveror  may  enter  uf9n  ^^-^^s*^  - 

Am  heir,     lb  H.  7.  8.  b.]  \^  " 

'  -*  After  reco- 

▼cry  the  entry  is  lawful  upoii  him  who  Is  in  at  heir  toihe  tenant  who  lofes ;  ibr  this  tilk  is  b^uni. 

Contrary  if  diifeifor  enters  and  dies  feifed.    foca  diverfitatemf  for  he  is  not  in  properly  as  heir. 

Br.  Enxre  Cengeable,  pi.  T04.  a  remark  of  Broolc  on  the  5  H.  7.  x.  t^.  ■       Ibid.  pi.  ijj.  cilM 

S.  C.  and  Brook  adds  the  like  divcifity. 

• 

[7.  If  a  man  recovers  In  writ  of  right  of  adv9wfiny  and  after  at 
thevoiddnce  a  Jlranger  trefents^  yet  when  the  Church  voids  again 
the  recoveror  may  preicnt.     i6-H.  7.  8.  b.] 

8.  If  the  demandant  recovers  in  an  a/life  of  mortdance/lor^  he 
may  enter  and  execute  the  judgment  witiout  heing  put  in  fetjin  ty 
the  view  of  the  jurors^  hut  lf)^t,  be  diJTeifed  again^  he  (hall  not  have 
redifleifin,  but  is  put  to  his  writ  of  pojf  dkffeifin  \  per  Dyer  and 
\Velih.    Mo.  54.  pL  157.  Pafch.  5  £liz.  Anon. 

(C)  At  what  Time  a  Recovery  may  be  executed 

by  Entry. 

[1.  XJE  who  recovers  may  as  well  enter  afier  the  year  as  within  Kuh.  Eb- 

*^  the  year  upon  him  againft  ivbom  the  recovery  was  had.  JJc^pMc. 

49  E.  3.  23.  b.]  cites  S.'c/ 

[2.  But  he  cannot  enter  upon  arranger  to  the  recovery  after  Fit»h.Eii. 
the  year.     49  E.  3,  a3.  b.J  ^^;;^l 

[3.  He  cannot  enter  after  a  defcent  ca/l.  49  E.  3.  23.  b.]  ^"»«^  **»- 

able,  pi.  35.  cites  S.  C— — But  fee  (B)  pL  5.  6«  fu|M. 

t 

(D)  What  (hall  be  faid  Execution  in  Law  to  ouft  [  537  3 

Aftion  executory. 

[!•  T  TPON  a  pne  fur  conufans  de  droit  come  ceo  which  he  has 
^  of  his  gft  there  ihall  not  be  any  execution*  For  it  is 
ixtcuted^    43  E.  3.  15.  b.] 


Scifm 
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;<iMr> 


Seifin  of  the  Eftate. 

^J^.         (t*  Ifiarott  (mifm$  arc  tiuatUs  fpulal  toil  byfou  in  nmain* 
|l.  2.  cites    ^^"i  ^^  ^he  9ni  dieSy  and  the  itber  enUrt  after  the  itUrmimnwi 

S.  c. tftbi  particular  eftate  and  dieSy  their  ijfue  (ball  not  have  any  new 

J  ^lif ^1^  execution  though  he  claims  as  heir  of  the  body  of  boA.  ♦  50 
$rciiJ*    E.3-6.  t49  £-3.  "J 

S.  C*  [3.  If  he  was  Jeifed  of  the  land,  hutn^ly  firce  efAipUy  he 

ftaliiiave  execution.     15  £•  ^.  4S.  b.^ 

(E)     Conjunction  of  Eflates. 

Br.  Scire  [|,  jF  fine  be  kvied  to  tme  remainder  to  his  right  heirs  Ais  is 
2^^'^  ^  executed,  and  therefore  )oisfon  fliall  not  have  crcruripa, 
Ficih.  ifl  E.  3.  9.  b. 

Scire  Facus  pi*  Bt-  ciMi  S.  C« 

J^y^      ^  fa.  If  i^j6if  there  be  hjfee  for  Ufe  remainder  in  taily  remaimkr 
pl.*ia.  ^'^y^^)  ^^^1  lejfee  furrenders  to  remainder  in  tail^  and  after  remean- 


cknS..  C.    ^  Aes  without  iffuey  and  all  defcends  to  the  lejfee  who  entersy  by 

which  he  is  feifed  in  fee,  and  io  the  fine  executed,  and  dies^  bis 

bm  floH  oot  isvf  eye^tioB,    Cootni  4a  {^.  3;  9*  ^  Bcciufe 

during  the  life  of  the  leifi^  it  is  not  executed,  out  Brook  Sore 

Facias  21.  fays  it  is  great  error.] 

Br.  Scirt         [3.  But  in  this  cafe  if  after  the  furrender  the  remainder  in  tiil 

>*adu,  pi.    Y^2d  died  without  iflue,  he  m  remainder  in  fee  might  fue  execntim 

s:  c. for  his  remainder,  for  it  wa«  not  executed.    42  £.  3.  lo.J 

r'itsk.  Scire 

Fkus,  (1.  S2.  cites  S.  C. 

Bir,  Fincf  [4.  If  tenant  in  tail  remainder  to  his  right  heirs  dies  without 

!!!^^i      iffi*^  lus  collateral  heir  (hail  h^ve  fcire  facias  for  the  remainder 
3*.  cites      in  fee.    7  H.  4.  16.  b.  J 

s.  c. 


Scire      ^5.  If  eftate  be  to  two,  and  the  heirs  of  one.  and  be  who  has  for 
t*^!?^ef  *'    /j^yirtw'^rj ;  the  heir  of  him  who  has  the  fee  may  fuc  cxecutum 

a.  c. ^ft^r  hi<  deaths  or  mortdanceftor  at  elcdion.     42  E<  3-  9«  h. 

Ifinfoch     But  Brook  Seine  Facias  21  fays  fuod  mirum  that  it  ihall  he 
^  I  ^'•*  ixecuted  at  ekeiionA 

in  this  cafe  the  heir  may  either  fuppofc  the  fee-firaple  ezecated,  and  have  an  affife  of  laortbs. 

[d8  1  ^^^*  ^^  word£  of  which  writ  be,  Si  K.  pater  fuit  fcifitui  die  ^uo  oUit  ia  do«uaic* 
^^  J  fuo  ut  dc  fcodof  which  cannot  be  faid  of  him  that  has  but  a  remainder  cxpeQant  npoa 
•a  eftate  for  life,  bot  ia  refpeA  that  he  ia  feifed  of  a  fee-fimplet  aad  of  a  joiat  <#aie  ia  potfcfioo  ihc 
words  ia  the  writ  are  true,  that  he  was  feifed  ia  domiaico  foo  ut  de  teod».  U)(ewifc  the  heir  ai^ 
have  a  writ  of  right,  which  alfo  in  fome  fort  proves  the  fee-fimple  eiccuted,  or  the  heir  aiaj  bafc 
f  fcire  fachis  to  execute  the  tine,  by  which  the  heir  fiippofes  that  the  fee  was  not  eaecuied,  er  he 
may  maintain  a  writ  of  intrafioa  where  the  heir  makes  the  like  fttppcficioa»  and  Ihall  tnrn  ita 
fcflkaiader.    Co.  Litt.  1S4.  a.  b. 

[6.  If  an  eftate  be  given  to  the  har$n  and  fenu^  and  the  heirs 

of 


cjrccunotL  .  538 

yrfthe  Bar^H^  if  die  iannjunnvis  ind  dies^  his  i^rir  (hall  not  have  Br.  Sdn 
•a  new  exccutifm.    1 1 IL  a.  55.  b.l  r"^"?lf'* 

^^  ''■'        J  77.  citet 

€.  C— — Br.  MWtdaoccAor^  pt  7*  citet  S,  C« 


fy.  Sc  itihaD  be  tf  the  feme  tiirvtvi*     ii  H.  55.  b.l  Br.  Scire 

77.  citeaS.  C.         ,.Br.  Mortdaaceftor»  pi.  7«  citet  S.  C« 


_  ^  Vtffth    ScJ%v 

is  there  obje£bd  chat  diis  feoffnaeat  enures  but  as  a  fiirrender.  fttc\vy^.%^ 


50  £.3.6.]  citet  5. c 

[9.  if  tenant  afier  pojpbility  has  a  remainder  in  tail  te  his  heirs  Br.  Sdiie 
-  dK  remamder  is  executed.    Contra  7  H.  4. 23.  b.  adjudged.]     \^^^J^ 

7  H.  4.  as.  S.  C.—— Filth.  6df«  f  aciu^pl.  65.  cites  S.  C, 

f  10.  \{  tenant  in  tailht^  the  remainder  to  ajhanger  in  tail^  the 
renusrnderta  the  right  heirs  of  the  donee  in  fee ^  this  is  not  any  exe- 
cution of  the  remainder  in  fee ;  but  after  the  determination  of 
both  eftates  tail,  the  collateral  heir  of  the  donee  (hall  have  execu- 
tion.   38£.3«i7.b.] 


(F)    In  what  Cafes  the  Execution  of  one  ihall 

ferve  for  others* 


Scire 
in  fpecial  taily  and  baron  diesy  and  Uffee  dies^  and  the  feme  enters^  cf^dJet^ 
by  which  (he  is  feifed  In  tsiU  softer  her  death  the  iflue,  though  he  i.  c. 
claims  as  iflue  of  both,  (hall  not  have  new  execution,  for  he     tFiciii. 
claims  the  fame  ejlate.    •  49  E.  3.  22.   f  5^  E-  3-  6- J  ^^\. 

£3.  If  ^fie  he  executed  in  the  ancefior^  it  (hall  never  be  executed  oitttS.C 
again  by  his  htir.     1 7  £.  '3.  29.]  *  ^>t^ 

[4.  If  ^fee  tail  be  executed  in  the  anceftor,  it  (hall  not  ever  ^^JJ*J 
be  executed  again  by  his  iffue  in  tail.  29  E«  3.  i6.  b.  adjudged,  cites  s.c' 
Cootta*  17  £.3-290 

(G)  •  Of  what  Eftate  it  (hall  be  fued.  C  539  ] 

[l.  TF  remainder  be  limited  to  one  in  tail  with  divers  remainders  ^'  ?*^ 

^  over  for  life  the  remainder  in  fee  to  the  remainder-man  in  ajl^^dtci 
taili  if  the  remainders  die,  fo  that  tie  fee  and  tail  come  together  43  E.  3. 
to  the  heir,  if  he  fues  execution,  he  may  fue  it  but  only  for  &e  "*  ^'S' 

tail.  43E.3.x2.b.3  jli;;?.^ 

cUpt  pi.  S}.  ciCM  S.  C» 

1.  Upon 


539  dBxtcatim. 

2.  Upon  a  fcire  Facias  quart  exeeutii  non^  Ae  plalntUF  in  eiror 
may  affign  error ;  but  if  be  does  mU  the  jadgment  is  only  th^ 
execution  be  awarded^  and  not  that  judgment  be  afirmcd.  \% 
Mod.  231*  Mich.  10  W.  3.  Anon. 


(H)    How  it  18  to  be  made. 

'^**"'if*h  ['-  1^  *  receruerj  be  of  divers  nuffuagei^  the  (hcriff  upon  the 
l?s.*pf  by  writ  of  execution  may  make  execution  in  one  ht  -tie  ntme 

Haughtoot  tf  alif  without  going  to  every  one  ia  particular.  My  Reports 
fi^fr^  14  Ja-  P«r  Haughton.  Pafch.  15  Ja.  B.  R  in  the  iame  Cafcfo 
Beihd. '       held  per  Cur.] 

[1.  But  if  a  man  be  to  be  put  into  pof&ffion  of  direis  md* 

fuases  upon  a  writ  of  execution^  and  tbe  boufesan  in  tbe  pojpffien 

ofjeveral  men^  he  ought  to  go  to  every  houfe  particularly  ixA 

thereof  deliver  feifln  and  delivery  of  feifm  of  one  in  the  name  of 

all  is  not  fufficient.     Pafch.  15  Ja.  B.  R.  per  Cmr.  between 

Fl9ydand  Bethel;  for  the  fherifF  ought  to  give plniariamjeifimut.] 

Where  ft'        fj.  If  a  man  brings  eje£Iment  of/^o  acres  of  land,  and  recovers 

I^c^lmand-  3^  ^"^  "^'  '*^  refiduCy  upon  the  writ  of  execution  the  iheriff  may 

cd,  and  but   deliver  to  him  fomC)  viz.  three  or  more  acres  in  tbe  name  of  the 

part  rccp-     whffie^  wtthout fitting  out  the  land  recovered  hy  metes  and  hmaub^ 

hlb!licut    ^^^"g^^  ^^^  plaintifFhas  not  recovered  all  the  acres  whereof  he 

comes  to      has  brought  his  a£lion,  and  of  which  he  has  fuppofed  the  defen- 

himtogive   dant  tenant.     Trin.  15  Ja.  B.  R.  adjudged.] 

execution  "^  •*  j      o       j 

of  the^  acres  recorered*  it  is  not  fufficient  to  give  pofleffion  of  one  acre  in  the  name  of  tiae  winle  Art 
are  recorered*  but  he  mail  fet  forth  ail  the  acres  iq  particular,  fo  that  die  recoverork  fhall  have  tkc 
benefit  of  the  judgment  by  certainty,  and  the  feveral  profits,  without  intemipoon  «r  diftuibioce  i 
per  Ley  Ch.  J.     Palm.  sS).  Trin.  ao  Ju.  B.  R.  Molineux  v.  Fulgam. 


does  not  appear. 


[  540  ]  ["5.  If  a  man  recovers  rent  or  common^  upon  which  a  wrkiflbes 
Br.  Scifin,  to  the  fherifF /«  put  him  in  pojfejfion^  and  tYit  Jheriff  comes  tepon  the 
t.C.  but***  ^^^>  and  delivers  to  him  feifm  of  the  rent  or  common  by  parolj  this 
f  A  X  i^  ^^li  made,  and  the  *  recoveror  is  in  adual  poilcffion  bjr  it. 
Fol.  887.  22  Aff.  24.  per  Thorpe.  J 


« 


ftrooke  fay^,  quaere  bene. Fitih.  AjHfe,  pi.  218.  cites  S.  C. 

Dal.  34- pi.  6.  If  a  man  feifed  of  a  rent^charge  enters  into  a  ftaMe^mfr^ 
u/totidem  ^*^''^  a^^d  afterwards  execution  is  fued  upon  it,  this  rent  fluD 
ve.bis. —  be  extended  in  execution,  though  t\\tflatute  de  mercatorihafijs 
a  ^03.  k.    fn/y  that  tbe  goods  and  lands  pf  the  debtor  fhall  be  delivered  \y  sk 

leafon- 


reaibnable  extent^  but  f(^s  nothing  of  Ummints  or  otbor  things ;  fto6.  i.  pi. 
and  it  was  held,  that  after  execution  thus  uken^  the  cognifee  may  \  \^^ 
avow,  for  the  rent  without  any  attornment  made  by  the  tenant  s.  p.  and 
of  the  lands,  becaufe  his  eftate  is  bya£t  of  law.     Mo.  3a,  pi.  feemstobc 
104.  Trin,  3  Eliz.  Anon.  *"  ^' 

7.  In  an  information  of  intrufion  in  the  Exchequer  for  in- 
truding into  2C0  acres  of  land,  and  40  acres  of  wood  &c.  upon 
not  guilty  pleaded  the  jury  find  the  defendant  guilty  in  20  acres 
of  land,  and  12  acres  of  wood,  and  as  to  the  reft  not  guilty ;  it 
was  moved  in  arreft  of  judgment,  that  the  lands  in  which  &c. 
are  not  afcertained,  fo  that  the  Court  knew  not  into  which  to 
put  the  Queen  in  pofleffion  ;  but  per  Manwood  Ch.  B.  this  (hall 
be  by  the  appointment  of  kim  that  profecutes  for  the  Queen  j  and 
if  he  enters  on  any  other  lands  or  woods  than  thofe  in  which  the 
Queen  has  an  intereft,  it  (hall  be  at  his  peril ;  and  this  he  faid  was 
the  opinion  of  the  juftices  in  the  Star-chamber.  Sav.  28.  pi.  67. 
Trin.  24  Eliz.  The  Attorney  General  v.  Ayl worth. 

8.  Upon  an  elegit  the  jury  Jhall  extend  all  the  lancL,  and  the 
bailiff' (whcrt  there  is  a  franchife)  and  the  Jheriffl  where  no  fran- 
chife  iSjJball  deliver  the  tnoietiesy  and  not  the  jury  ;  and  fo  are  all 
the  precedents.  Crob  C.  319.  pi.  13.  Trin.  9  Car.  B.  R.  Spar- 
row V.  Matterfock. 

9«  Afeifure  of  fart  of  the  goods  in  a  houfe  by  virtue  of  a  fieri 
facias  in  the  name  of  the  whole  is  good  feifure  of  all ;   per  Holt 
Ch.  J.  at  Guild-Hall.  Hill.  10  W.  3.  Ld.  Jlaym.  Rep.  724, 
735.  in  Cafe  of  Cole  v.  Davis  &  al'  affignees  of  Maul  a  bank- 
rupt. 

(I)    Upon  a  Fine  or  Recovery. 
Againft  whom  it  fliall  be  fued. 

£i.  JF  a  man  recovers  in  an  ejeStment  againft  y,  S.  who  dJUr 
^  diesy  he  may  fue  execution  againfi  his  heir  \  for  by  intend-*' 
ment  J.  S.  his  anceftor  the  ejedlor  was  a  difTeifor.     r.  3  Jac. 
B.  R.  agreed  between  Carter  and  QeypooL"] 

2.  If  in  a  common  recovery  judgment  be  had  againjl  tenant  Mo.  137. 
in  tail  where  he  vouches^  and  has  judgment  to  recover  over  in  value^  'J*-  ?*• 
although  the  tenant  in  tail  dies  before  execution^  yet  the  recoveror  *?  Eii^    * 
ibali  execute  the  judgmentagainll  theiflue  in  tail  in  refpedtof  the  Shelley** 
intended  recompence,  and  for  that  it  is  the  common  ailurance  ^^^'  ^*  ^- 
of  the  realm.     Co.  Litt.  361.  b.  aiu^pit^r 

Mea4c  J.*  '  ■  Fig.  of  Rccov.  154.  S.  P.  citei  Plowd.  f  $.  37$.  tnd  i  R.  6.  if  lands  be  eoarefcJ 
to  A.  and  hit  hein  with  warranty,  and  the  grantee  futfcrs  a  common  recovery  to  the  ufe  r  ^  j  t  1 
of  him  and  his  heirt,  it  is  but  the  old  clUte  in  degree  and  privity  as  before.  So  if  land  *>  ^^  ^ 
be  convey 'd  to  A.  in  fee,  with  warranty  to  him  his  hein  and  ailigns,  and  A.  fuffers  a  common  f«« 
CO  very  lo  the  life  of «  ftranger,  the  recoveror  nuy  vouch  at  affignee,  ciiet  Hoh.  17.  And  wfaenetel  a 
conmoa' recovery  it  fuffcred  by  a  man  to  hit  own  ufe,  he  it  in  the  eiUtc  at  he  was  before. 


(K)  E!x«. 
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(K)    Execution  of  a  Fine^ 
Which  want  Execution^  and  which  are  execiited 

Incite      £j,  T^O  execution  (hall  be  fued  of  a  fnu  cmnt  ci§  fue  Had  it 
^^^1\  i^^  ^'»  bccaufc  the  fine  proves  a  gift  preGe<ient  lad 


B.  3*  13.     pofleffion,  and  therefore  againft  the  fuppofal 
s.  c. new  execution*    41  E.  3.  14.] 

Fifth.  Scire  ^  •»      t--. 

Facias,  pi.  So.  citet  S.  C.  't  Inft.  513.  S.  P.  -Wty*  Sfnbb  4.  SL  t*.  &  F. 

Bk-.  Scire         ^2.  l?itf  iffuchfite  be  levied  /if  tei^  ^^  remmwder  awr^  he  in 
Fad»»  pi.    remainder  may  fue  execution  after  the  tail  ended.  41  £.  3. 14.  h*J 

E.  3, 13.  S.  C. Fitsb.  Scire  Fadat»  pi.  So.  dtes  S.  C. 

5(»  of  fines        [3.  But  a  fine  up^n  grant  and  render  is  not  execotcd  before 
A'^'^JJ'    execution  fued.    41  .E.  3.  14.  b.] 

Jrmi  twttmm^  and  of  ixva/wr  releafi  or  cottfrwiatim.    Wdt  Sjmb.  6.  S.  to,         Bot  1  bt.  MS* 

Cotitrs  as  to  fines  fur  releife  and  confirmaiion. 


How. 

Br.  Scire         [4..  In  fcire  fadas  if  he  maJtes  bis  title  as  camjin  to  another  be 
il^'dtes4i  ^^  ^^  ^^""^  ^*^  coufin.    41  £•  3.  14-] 

E.  3. 13.  S.  C. Fitih.  Biie4  pL  535.  dtesS.  C. 

Br.  Scire  fj.  But  i(hc  Jhews  b9W  coufin  it  is  good.  41  E.  t.  14.] 

Facias*  pi. 

18.  cites  S.  C.  Fitzb.  Brie^  pi.  535,  dtes  S.  C. 

6.  Attornment  by  the  termor  is  an  execution  of  a  fine.  hf%» 
3  Jo  71.  cites  8  E.  3.  44.  For  a  fine  may  be  executed  in  fei» 
as  hy  entry  cites  1  Rep.  ic6.  Shelly's  Cafe,  and  D.  17.  b» 

(L)     For  Debts  or  Damages. 
What  Court  may  award  Execution. 

Br.  CoMc  £  I.  I  p  g  recovery  be  fit  a  Court  Bar$n  they  have  not  powerta 

6*citt8  ™^^«  execution  to  the  plaintiff  of  the  goods  of  4e  defcn- 

a.  c— The  dant,  but  they  may  diflrain  the  defendant  ^nu/  r^a/«  the  SJlr^s  in 

[  54a  ]  their  hands  in  (lifeguard)  <itf  he  has  fasi^iid  the  eveiemnadm. 

•flicerin        ^  H.  (>.  17.  b.J 

fuch  (afe 

M»naiot/eii  tbt  g9od*  and  raifc  the  money,  hut  may  retftin  them  io  pound  as  diftrcft  ^■tfi%ir  >* 

agreement  be  made  &c.  but  it  fcems  that  wAnt  the  mfifge  it  etbtronjt  it  it  ^m^*  at  fy  inftri/mA 

Br.  Ezecutioa,  pi.  So.  diss  22  All.  72.— — i^rir  in  Otirt  ISurtftf  the  plaiatiffrecvtcftd  ' 
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nent  and  had  elocution)  and  the  beafti  of  the  irfendant  ^ert  aeVtvtrsd  tQ  him  in  ekiatihn,''-*^ 
fer.  Exccutiona,  pi.  133.  cites  38  £.  3.  3; — :— See  tit.  Court  Baron  (F.  a)  pt.  z.  S.  C.  and  tkwi 
notes  there. 

[2.  If  a  man  recovers  in  Banco  Regis^  and  upon  this  an  aliaint  Cro.  B; 
is  brought  in  Bank  where  the  firfl  verdi£l  is  affirm  d^  no  execution  V\}V"ts, 
may  be  awarded  in  Bank,  becauie  they  have  but  tenorem  ncorat  faeid  accord* 
there.  A.  37  £1.  Per  Cur.  between  York  and  JllenA  >ng»y.  But  if 

diA  had  been  difafHrmed,  and  execution  dn  the  firft  verdi£t  had  heen  had  befinre ;  the  Court  of  C.  B4 
night  have  awarced  reltitution  Very  well ;  and  afterwards  executioo  was  awarded  accordingly; 

[3.  But  in  this  cafe  execution  may  be  awarded  in  Banco  Regis^  Ch>.  E. 
iFor  there  the  record  itfelf  continues;     H.  37  El;  B.  R.  adjudged  J^Jj  ^J*; 
hctwcen  Tbrk  and ;/iilen»'\  judged. 

[4,  If  a  man  i-ecovers  in  ah  inferior  Cotirt  of  Record  debt  or  It  (hall  not 
damage,  and  after  removes  the  record  into  the  King's  "^enth  by  !*„  b"r^ 
Certiorari,  whether  the  Coiirt  of  King^s  Bench  be  bound  in  this  make  this 
cafe  to  grant  execution  upon  this  judgment  dubitatur.  Mich.  Court  fub- 
1 1  Car.  S;  R.  between  Pechy  and  Fofter^  the  Court  appointed  ^-^^^^^ 
it  to  be  argued,  fcilicet,  whether  the  Court  of  B.  R«  he  hound  to  court.   But 
md  by  fuch  way  inferior  Courts.  Intratur  H.  10  Car.  Rot.  74.]  uponfuch 

.    ,  judgment 

removed  hither  by  certiorari  debt  may  Sebrotight  in  It.  R.  Lev.  134.  Herbert  deal'  Menucapdon  «(f 
Merry  r;  Alcock.-*— Sid.  2X3.  S.  C. 

5.  It  was  faid  that  in  falfe  judgment  the  parties  hare  day  in 
Court,  and  in  wi-it  6f  error  not^  and  iri  debt  before  the  flieriff  in 
ihe  county  the  plaintiff  recover'd  his  debt  and  his  damages,  and 
the  defendant  brought  writ  of  falfe  judgment,  by  which  the  rt- 
tord  was  removed  by  recordare  out  of  the  county  into  Bank,  and 
In  the  fame  Court  the  plaintifF  in  the  firft  adion  may  pray  exe- 
cution if  the  defendant  will  not  afTign  his  errors,  and  after  the 
plaintifFin  the  writ  of  falfe  judgment  was  nonfuited ;  per  Afcough 
the  original  is  determin'd,  and  therefore  per  Pafton  execution 
ihall  be  awarded  in  Banlc  immediately.  And  fo  fee  that  the 
I'ecord  (hall  not  be  remanded  into  Pais,  but  execution  (hall  be 
tnade  in  Bank.   Br.  Faux  Judgment,  pi.  15.  cites  20  H.  6.  18. 

6.  If  a  record  comes  into  a  more  high  Court  as  out  of  C.  B» 
into  B,  R.  execution  (hall  be  awarded  in  B.  R.  and  the  record 
Jhall  not  be  remanded,  Br.  Faux  Judgment,  pi,  9.  cites  21  H.  6. 
34.  and  fays  that  this  appears  by  that  cafe. 

7.  Jti/iices  ofajjife  upon  dijfeijin  with  force  may  award  capias 
|)ro  fine,  quod  nota  \  and  if  any  jujiic^s  of  afffe  die^  or  he  removed^ 
and  others  made^  there  they  may  award  execution  as  well  as  the  Jirji 
juftices  ;  and  where  jujiices  in  eyre  come  into  the  county,  they 
fiiall  fend  for  all  the  records  in  \he  county,  as  well  of  jufticcs  of 
affife  as  others,  and  award  execution,  prout  alii  facerent.  Bn  Ex- 
ecutions, pi.  59.  cites  14  H«  7.  15.  15  H.  7. 5* 

8.  If  a  mzn  recovers  debt  or  damages  before  jujfices  tfoyer  and 
terminer,  and  has  not  execution,  he  may  remove  the  record  and  tb$ 
frocefs  into  J3.  R*  and  there  fue  execution  and  have  a  fcire  facias 
tt|>on  the  record  &c.  F.  N.  B.  246.  (B.) 

yoi..  X  Rs  9.  When 
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9.  Vf  hen  judgment  is  given  before  tbijbertffy  and  the  tenwtthat 

no  goods  l^c.  in  that  county^  he  may  have  a  certiorari  to  remove 

the  record  into  B.  R.  and  there  have  execution,  for  this  is  not 

placitum.     2  In(t.  23. 

Lltt  Rep.         10.  Judgment  was  given  in  debt  at  the  Grand  Sejfkns  in  WJes 

3^7.  Rifam  againft  a  defendant  inhabiting  in  one  of  thefe  counties,  and  the 

iiu°6*C«   defendant  dies  inteftate^  and  one  who  inhabits  in  London  takes  letters 

C.  B.  s.  c!  of  admifuftration^  the  queftion  was  whether  any  execution  may  be 

adjoroatur.    m  Wales>  becaufe  he  neither  inhabits  nor  has  any  thing  there  ? 

"fi^s^^c     ^"^  *^  '*^^'  ^^^^  whether  that  record  may  be  removed  into  the 

idjoTDatur!    Chancery  by  certiorari,  and  fent  by  mittimus  into  B.  R.  or  €•  B. 

^Ibid.     to  the  intent  to  take  forth  a  fcire  facias  upon  it,  to  have  lands 

^a  ^  d^  dkr  ^^^  ^^  Wales  (or  goods  in  the  hands  of  the  adminiftrator  liable 
thrdefcn-  to  it  there.)  And  all  the  juftices  and  barons  conceived  that  it 
dant.*— *  {hould  Dot ;  for  he  may  not  have  a  fcire  facias  in  any  Court,  but 
r^c  and  '^^^^^  the  judgment  is  given,  and  if  fuch  courfe  Ihould  be  ufcd, 
jodgment  all  judgments  in  the  C9urts  of  London,  or  in  inferior  corpora- 
agaioft  the    tions,  would  be  removed  and  executed  here,  which  wouM  be  a 

plaintiff;  crreat  inconvenience  to  the  fubied  to  make  lands  or  peribns  liable 
bift  It  was      ^  i-    i_  .    J  .        ,  •'  I.        L  ^  ^ 

faid,  that      to  fuch  judgments  m  other  manner  than  they  were  at  the  time  or 

upoathi^      the  judgments;  wherefore  there  is  no  remedy,  but  to  execute 

}wt?o?hif  foch  judgments  in  their  peculiar  jurifdiaions.  Cro.C.34.  pK?. 

Court  the     Pafch.  2  Car.  C.  B.  Anon* 

plaintiff 

might  bring  an  adionofdebt,  and  fo  haw  execution;  but  tonake  this  Conrt  an  toftniacat«» 
ferve  an  inferior  Court,  and  to  extend  their  jurirdiAion  by  this  way,  as  it  were  by  windlace«  is  oeC 
lawful.— S.  C.  cited  by  Vaughan  Ch.  J.  Vaugh.  ^98,  concerning  piticeft  into  Walea.— ttodr. 
T19  cites  S.  C.  butfaysihat  Hill.  7  Car.  in  Price's-Cafe  the  Judge  cited  authority,  that  if  ajad^ 
ment  in  Wales  were  removed  hidier,  an  a^ion  of  debt  would  not  lie  upon  it,  nor  was  any  fack 

evidence  ever  offrfed  fince  «4  H.  8.  and  that  a  law  difufed  is  as  it  were  become  nul. Sid.  xij. 

p].  13.  Trin.  16  Car.  s.  HiaaaaT  v.  Alcock,  S.  P.  of  a  judgment  in  the  ^^alace  tJoort  and 
a  diverfity  was  taken  per  Cur.  between  a  writ  of  error  on  which  a  judgment  it  affiraaed,  and  certioivi 
to  remove  a  record  ^  for  when  judgment  is  affirmed  in  writ  of  error,  this  adds  ftrei^tfa  to  the  farvcr 
judgment,  fo  that  execution  may  be  fucd  upon  it  throughout  all  England  ;  but  when  a  rcooid  is  ce- 
moved  out  of  an  inferior  Court  by  certiorari  and  is  fent  into  ohe  of  the  Benches  by  mittimus,  these  i» 
execution  may  be  fued  in  another  place  than  in  that  from  whence  it  was  rcmored*  and  cites  ihia 
difference  taken  in  the  Cafe  of  Risam  v.  Goodwin,  Hell,  ir?,  118.  But  they  did  ootfay  whe- 
ther adion  of  debt  lay  in  the  Couits  here  on  a  record  fo  re:noved  from  an  inferior  Court  by  cenknafi 

as  is  afErmed  in  Hutt.  tJiat  it  does. Lev.  1J4.  S.  C.  held  accordingly  as  to  the  princtpt!  poici, 

and  further  held  that  on  fuch  judgment  removad  hither  by  certiorari  debt  may  be  brought  acosffdiaf 
to  Hutt.  1 1 7* 

1 1.  Upon  record  removed  out  of  an  inferior  Court  into  B.  R« 
by  writ  of  error,  a  diverfity  was  taken  per  Cur.  upon  affirmance 
of' judgment  between  a  writ  of  error  upon  which  judgment  is  af» 
firmed^  and  certiorari  to  remove  a  record  \  for  when  judgment  is 
affirmed  upon  writ  of  error  it  adds  flrcngth  to  the  former  judg- 
ment, fo  that  cjcecution  may  be  fued  upon  it  any  where  in  Eng^ 
land ;  but  when  a  record  is  removed  out  of  an  inferior  Cotirt  bj 
certiorari,  and  is  fent  into  C.  B.  by  mittimus^  there  no  execution 
can  be  fued  in  other  place  than  from  whence  it  was  removed. 
Sid.  213,  214.  pi.  13.  Trin.  i6  Car.  2  B,  R.  Herbert  v.  Alcock. 


^)   Of 
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(M)     Of  what  Thing  it  may  bc# 

f  I.    T  AND  which  a  man  has  in  ixtent  upon  ajiatuu  merchant  •  Br.  AflSTt 

•*-'  may  be  extended  upon  an  elegit.  *  38  Aff.  4,  admitted.  ^*  ^jS- 
31  An.  6.  admitted.]  L,n4 

WM  extend 

td  by  ftatote  merchant  and  put  in  execution  to  A.  the  conafee,  and  ifterwardt  A.  wai  condemned  to 
J.  N.  in  lool.  who  brought  an  elegit,  and  this  land  which  was  put  in  execution  to  A.  r  _^  •* 
was  put^  execution  to  J.  N.  upon  the  elegit  as  a  chattle.  Brook  fays,  and  fo  fee  that  ■•  544  J 
Kafe  for  years,  lands  in  ward,  or  in  execution  by  ftatute*  may  be  put  in  execution  as  chatteU    Br. 

£xecutiontp  pi.  84.  cites  31  AC  6. Br.  Affifc,  pi.  319,  cites  S.  C.— — Br.  Extii^ilhrneatf 

pL  61.  cUts  S.  C— 3  Le.  156.  pi.  61.  cites  S.  C. 

[2.  A  copyhold  is  not  extendible,  upon  an  elegit.    P.  %  ^2l.  B.  c      ^      ^ 
per  Cur.  3  Rep.  9.   Heydon*s  Cafe.}   '  Fol.  888. 


V- 


SaT.  (6967.  fU  138.  S.  C.  M  S.  P.  by  Manwood  Ch.  B»— — See  tit.  Copyhold  (O.  d)  pU  34. 

[3.  If  a  copyholder  lea  ft  for  years  by  licence  of  the  lord,  this  is  S.  P.  citei 
not  extendible  in  the  hands  of  the  leffee.     P.  8  Jac.  B.  per  Cur.  5^  ?"?!!! 

P'o    »    y^  /•  -1  J  r  ferjeant  to 

laoe  S  Cafe.2  haie  been 

adjudged.  4  Jac.  but  denied  by  Hutton  J.  and  others.    Poph.  18S.  Mich,  a  Car.  B.  R. 

[4.  Land  in  ancient  demeafne  may  be  put  in  execution  upon  an  •  Hob.  47. 
elegit.  P.  13  Ja.  B.  between  •  Cockes  and  Barnfley^  adjudged  Jccordiniiy' 
5  Rep.  105.  b.  Aldens  Cafe,  Contra  22  Afl.  45,  Contra  but°by Ho- 
22  &  23  £1.  Dy.  373.  13.]  hart  Ch.  J. 

perhaps  if 
it  were  rrltevable,  the  way  to  relieve  it  were  by  aud'  quer'  becaufe  there  was  no  time  to  plead  it 
before.i».-Brownl.  2^5.  Coke  v.  Parnfley  S.  C.  and  held  that  though  ancient  demefne  is  a  good 
plea  where  the  freehold  is  to  be  recovered  or  brought  in  queftion,  yet  it  is  no  plea  in  trefpafs.— — 
S.  C.  cited  as  adjudged.     Mo.  ?  1 1.  pi.  3  51. 

S.  P.  But  fee  Tit.  Ancient  Demefne  in  Fitsh.  14.  that  land  may  be  put  in  execution  upon  ftatute 
Merchant;  for  it  covers  no  franktenement ;  and  Brook  fays  the  reafou  feems  to  be»  becaufe  the 
one  execution  is  by  ftatute,  which  does  not  except  the  ancient  der>efne,  and  the  other  is  by  the 
common  law  by  elegit,  in  which  ancient  demefne  is  acquitted  from  fuch  execution,  but  fee  that 
the  elegit  Is  by  flat.  W.  2.  cap.  18.    Br.  Execurions,  pi.  ^9.  cites  2  £.  1.    < 

In  affife;  it  appears  by  the  argument  of  the  cafe  that  the  ilieriffcannot  put  lands  in  ancient  de« 
mefne  in  execution  by  elegit ;. for  the  ifTue  was  averr'd  that  the  land  was  frank- t'ee»  and  not  ancient 
demefne :  and  Biook  faysitfeems  good  law;  for  he  may  execute  capias  there  for  trefpafs&c.  but  if  he 
neddles  with  the  land,  as  to  extend  it  by  writ  of  common  law,  that  v/ould  make  this  land  to  be  frank« 
f<ce.    Br.  Executions,  pi.  120.  cites  22  AiT.  45.-— >  Br.  Elegit,  pi.  18.  cites  S.  C.  accordingly. 

A.  was  bound  in  a  ftatute  merchant  to  B.  and  B.  fued  execution  of  land  in  ancient  demefne^  and  had 
it;  quod  nota,  and  after  W.  C.  bought  the  land  of  the  conufor,  and  brought  recovery  by  fuflferance 
upon  voucher  againft  the  conufor,  and  recovered,  and  entrcd  and  oufted  fi.  by  which  B.  |>rought 
fubpona;  and  fo  it  \k  admitted  that  land  in  ancient  demefne  may  be  put  in  execution  by  ftatute 
merchant;  for  if  this  had  not  been  taken  for  clear  law,  W.  C.  who  was  a  great  merchant, 
would  have  took  remedy  for  this  reafon,  which  he  did  not,  but  by  recovery  againft  the  conufor  to 
ooft  the  conufee ;  quod  nota.  Br.  Auncien  DemeCbc,  pi.  37.  cites  7  H.  7.  lo.— But  elegit  does  not 
lie  ia  ancient  demefne.    Ibid.*»*>Br.  £xecution»  pi.  91.  cites  S.  C. 

[5.  If  a  man  recovers  debt  or  damages  againjl  a  dijfeifee  of 
teruin  land,  and  an  elegit  is  awarded,  yet  this  land  in  the  hands 
fifthe  difiifor  (hall  not  be  extended.  Tr,  4  Ja.  B.  R.  per  Cur. 
in  Cafe  of  Stamere  v,  Armne,  ] 

[6.  If  a  man  recovers  againft  }.  S.  who  is  cejiuy  queufeofa 

R  r  2  leafe 
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^^  "J*L  ^i^fifir  yearsy  this  term  cannot  be  extended  upon  this  judgment 
Soundin  a    Pafch.  32  Eliz.  B.  R.  cited  it  to  have  been  adjudged,] 

iUtute*  or 

xondcmned  in  damage,  execution  may  be  made  of  the  land*  by  the  ftstute  t  R.  3.  of  Ufes;  per 
Cur.  Br.  Executions,  pi.  90.  cites  7  H.  7.  6.      ■       S.  P.  Br.  El^it,pl.  ii.  citef  21  H.  7.  19. 

Sm  tit  Heir       [y,  Jn  debt  againji  an  hetr  upon  an  obligation  who  has  no- 
&c.  Smi'ih*   *h'"g  by  defcent  but  a  dry  reverjion  (expeHant  upon  an  efiateftr 
▼.  Angel,      life  as  I  underAand)  the  plaintiff  (hall  have  Judgment  to  have 
execution  of  it  quando  accideret.    Trin.  12  Ja.  B.  R.  adjudged.] 
I  8.  If  a  man  recovers  damages  againfi  B.  who  has  a  viUein 
wh$  is  pojfejfed  of  goods ^  thofe  goods  cannot  be  taken  in  execu- 
tion, for  thofe  are  the  chatties  of  villein  till  the  lord  feifes  them* 
3  E.  3.  Iter  North.  Execution  108  ] 
L  545   J       9-  tUnt  may  be  delivered  in  execution  upon  recognizanctt  y'n. 
rent  referved  upon  a  leafefar  term  oflifey  and  the  recoveror  may  dif- 
trainj  and  yet  be  has  net  the  reverfion.     Br.  Executions,  pU  143. 
cites  13  H.  4.  and  Fitzh.  Avowry,  237. 

10.  He  who  recovers  land  by  judgment  /ball  tale  it  as  it  is  at  the 
time  of  the  execution^  viz.  if  it  be  fow'd  with  grain^  and  not  fe- 
vered, or  grafs  be  growing  ready  to  be  cue.  fir*  Judgment,  pi. 
104.  cites  19  H.  6.  46. 

1 1 .  Execution  was  awarded  of  lands  in  Durham  again/I  him 
who  was  furety  for  the  peace  in  England^  and  the  King  (hall  f;nd 
to  the  bifliop  of  Durham,  or  to  his  chancellor,  to  do  execution. 
Br.  Executions,  pi.  94.  cites  x  £.  4.  10. 

12.  Trefpafsofjix  oxen  taken -^  the  defendant  faid  that  A.  leefei 
the  oxen  with  certain  land  to  the  plaintiff  for  it  year  s^  and^fier  A. 
was  condemned  to  N,  in  lol.  }ind  the  defendant  as  Jherifflyjieri  facias 
took  the  oxen  in  execution  ;  and  per  l^rian  and  Choice,  it  is  no  plea  ; 
for  the  leiTor  himfelf  cannot  take  them  during  the  years.  But 
per  Brian,  for  debt  of  the  King  due  by  the  leflbr,  the  (heriff  may 
diftrain  the  lefiee  and  fell  the  diftrefs.^  but  this  (ball  be  faid  of 
lands  and  tenements,  and  not  of  goods  and  chattels ;  tamen 
quaere  inde.     Br.  Executions,  pi.  107.  cites  22  £.  4.  10,  i  J. 

13.  Annuity  (hall  not  be  put  in  execution,  for  it  is  snly  a  chcje 
en  a^ion ;  quod  nota  rationem  inde  bene.  Br.  Executions, 
pi.  144.  cites  Do£t.  and  Stud.  fol.  53. 

S.  C.  cited  14.  Nothing  (hall  be  extended  on  an  execution  but  what  mat 
Ch^l"^*^*"  fe  granted  and  affigned  over^  and  therefore  becaufe  the  office  f 
Vaugh.181.  filacer  cannot  be  granted,  he  being  an  officer  to  the  Court,  axM 
becaufe  it  is  doing  the  bufmcfs  of  the  Court,  and  not  his  own  bufinds,  and 
^crf^ri  ^^  ^*^  '^  ^"  office  of  truft,  and  cannot  be  extended,  becaufe  it  is 
mifh^De-  not  affignable ;  per  Shelley.    Dy.  7.  b.  pi.  10.  Pafch*  28  Ut  iL 

ereed  that      Anon. 
an  offict  it 


extendable  in  law  or  equity.    Chan.  Cafes  39.  Ton.  15  Car.  2.  Jones  r.  Doot. 

AreTerfion  1 5.  In  debt  on  bond  the  heir  confelles  the  aftion  by  nient  de- 
"^s*»or  *'"''^»  ^"^  ^^^^  nothing  defcended  to  her  in  fcc-fimplc  but  a  rever^ 
utcndahite   B^^  of  30  acres  of  moore  ia  S^    The  plaintiff  may  pray  fpccial 

jttdgoenc 
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judgment  apon  this  confeifion,  viz.  quod  recuperet  debitum  &  Cro.  B. 
damna  de  pradiSa  rcverfionc  levant  quando acciderityZnA^  fpecial  ^icji'U* 
writ  (hall  ifliic  to  extend  the  whole  30  acres ;  and  it  feems  that  &  37'Eii«. 
this  was  the  law  before  the  ftatuteof  Weftm.  2.  18.  D,  373.  a.  c.  B.  Ap. 
pi.  14.  Mich.  22  &  23  Eliz.  Anon.  B^iLgham. 

16.  Upon  an  elegit^  if  there  are  gwds  fuffcient  the  (herifFis  not 

to  meddle  with  the  lands,  and  if  there  be  not  fufficient  goods,  , 
yet  he  is  not  to  meddle  with  the  htfijii  of  the  plough  j  Arg.  Godb. 
84.  pi.  96.  Mich.  28  &  29  Eliz.  b.  R. 

17.  Where  rent  iffues  out  of  land,  if  the  flieriff  delivers  the  '«-^«'» 
rent  without  the  land^  fo  as  there  is  not  any  reverfion,  it  is  but  a  tendabie 
rent-feck,  and  a  bare  rent  cannot  be  delivered  ut  liberum  tene-  upon  an 
mentum.    Cro.  E.  6c6.  pi.  20.  Hill.  41  Eliz.  B.  R.  Wallall  «i*^8it,«d 

--       ,  ^  yet  the 

V.  iieatb.  wordsbfthe 

ftatute, 

which  gives  the  (heriff  authority!  tre  only  land,  medietatem  teme;  Arg.  to  Mod.  526. 

Since  the  ftatuce  of  quia  emptores  terrarum,  if  a  man  gives  land  in  fee  relerving  a  rent,  it  \i  a 

rent-feck  in  a  fubjc^,  becaufe  a  tenure  cannot  be  created  at  this  day,  and  every  fe^farm  rent» 

vheo  granted  by  the  King,  becomes  rent-fecky  and  therefore  not  cobe  eicended;  Arg.  9  Mod.  71. 

cites  Cro.  £.  656. 

18.  A  (latute  was  acknowled^  by  tenant  in  tail  in  remainder^ 
who  afterwards  granted  his  remainder  to  J.  S.  Tenant  for  life  diedj 

and  J«  S.  entered.     Decreed  per  Ld.  Egerton,  that  a  liberate  be  [  54,6   ] 
made  to  the  conufee.     Goldfb.  120.  ph  5.  Hill.  43  Eliz.  Bull 
v.  James- 

19*  An  annuity  granted  under  the  Great  Seal  for  21  years  of 
40 1.  per  ann.  to  be  paid  by  the  receiver  of  the  Court  of  Wards, 
was  extended  on  a  judgment  and  fold»  and  held  good  ;  for  being 
an  annuity  certain  for  years  certain,  and  payable  by  the  receiver, 
it  is  in  nature  of  a  rent-charge  for  21  years,  and  not  to  an  an^ 
nuity  charging  the  perfon  only.  Cro.  J.  78.  pi.  10.  Trin.  3  Jac. 
B.  K.  York  V.  Twine  and  Allen. 

2o.  If  a  debt  be  recovered  againft  one  who  dies  before  execution 
fued,  leaving  goods  fufficient  to  fatisfy,  in  fuch  cafe  the  land  de^ 
fcended  to  the  heir  (hall  not  be  charged  therewith,  nor  by  like 
reafon  any  land  conveyed  after  judgment*     Went.  Off.  Ex.  93. 

o,\.  At  common  law  land  could  not  be  taken  in  execution  ror  a 
perfonal  duty  but  in  two  cafes,  the  cine  of  the  King  by  his  prero- 
gative, the  other  of  the  heir,  where  other  wife  the  debt  would  be 
loft;  for  this  executfon  is  grounded  on  the  flat.  Wejlm.  2.  18. 
Cro.  J.  450.  Mich.  15  Jac.  B.  R.  in  Cafe  of  Bafkerville  v. 
Brocket. 

22.  An  advowfon  is  not  extendable  upon  the  ftacute  of  Afton 
Burne,  de  mercatoribus ;  for  thofe  fpeak  only  of  lands,  and 
not  of  an  advowfon,  and  the  ftatute  Weftm.  2.  of  Elegit  fpeaks 
alfo  de  medictate  terras,  but  if  the  words  had  been  (all  heredita- 
ments) it  perhaps  had  been  otherwife.  Jo.  24.  Hill.  20  Jac. 
C.B. 

23*  In  debt  on  bond  for  perfornrtance  of  covenants,  and  ifTue 
joined,  the  defendant  fearing  the  ifllie  would  be  found  againft 

R  r  3  hiffly 
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7.  In  tn^afs  againji  two^  and  each  pkads  fevirally^  and  are 
viifed  by  two  judgnunts^  yet  the  plaintiff  JbaU  hav4  oidj  §He  gxecu^ 
tion^  by  the  beft  opinion  ;  quod  non  negatur ;  for  it  is  2II  upcA 
one  and  the  fame  original  \  othirwife  it  (eems  upon  tw$  sriginabi 
for  a  man  may  join  or  fever  them  in  aSion  at  his  pleafurc.  Br« 
Trefpafs,  pi.  20.  cites  20  H.  6.  11.  and  40  E.  3.  27.  79. 

8.  In  fcire  facias  it  was  agreedj  that  a  man  may  have  execmT 
iion  upon  recognizance  by  fcire  facias  again/!  the  heir  and  the  ext^ 
futor  all  at  one  time  j  quod  nota.  Br.  Jtxecutions,  pi.  21.  cites 
46  E.%.2q. 

9.  Maihem  againfi  fever al ;  one  came  and  confejfed  the  maiherv^ 
0nd  was  committed  to  the  roarflial,  and  the  plaintifF  prayed  judg- 
ment againft  him.  Per  Cur.  if  you  will  have  judgment  again/l 
him^  you  cannot  fue  againji  the  others  unlefs  you  wiilfuffer  this  to  go 
at  large  \  for  if  you  have  judgment,  and  his  body  remains  in  pri* 
fon,  this  fhall  be  faid  execution  to  you.  Br.  Executions,  pi.  27. 
cites  7  H.  4.  30. 

10.  ^J  in  trefpafs  againji  three  who  are  found  guiltyy  and  the  one 
is  taken  by  ca-fa.  the  plaintifFfliall  never  have  execution  againft 
the  others ;  for  this  (hall  be  adjudged  an  elc£lion  of  his  executiosu 
Ibid. 

1 1 .  But  Erock  fays  thisfeems  to  he  where  he  takes  ca.Jii,  agaim/l 
the  one  only^  but  that  if  he  takes  it  againji  ally  and  the  one  is  taken^ 
yet  it  feems  that  the  iherifF  may  take  the  other  &c.  by  which  he 
'Vvho  confefTed  the  maihem  here  remained  in  prifbn,  and  judgment 
4igainji  him  was  rcfpited  till  the  inquejl  was  taken  againft  the  others. 
Ibid. 

1 2.  Two  did  a  trefpafs^  the  party  brought  writ  of  trefpafs  againji 
the  oncy  and  recovered^  and  after  brought  other  writ  againft  the 
other^  and  had  execution  againft  both ;  and  no  reafon  to  the  coo- 
trary.     Br.  Execution,  pi.  1 13.  cites  14 H.  4.  22. 

Br.  Jodg.  I  ^.  In  debt  by  fever alpnecipes  againji  two  upon  one  obligatien  die 
07  "cites"  Plaintiff  fhall  have  fcveral  judgments  and  feveral  damages,  and 
S.  c.  thus,   but  *  one  execution  at  his  peril,     Br.  Execution,  pi.  40.  cites 

"^^    »4H.4M9. 

of  1^1.  by  feteral  praecipes ;  the  demandant  rccoverM  the  to  I.  for  the  adioo  was  againft  cacb 
for  5  1.  upon  obligattOQ,  in  »hich  they  were  bound  jointly  and  feverally,  but  had  only  one  eaecuQ08« 
which  was  of  5  I.  only.  And  fo  fee  judgment  of  10 1.  and  execution  only  of  5  1.  Br.  JudgBCOt, 
f\.  97.  cites  14  H.  4.  iQ.^S.  P.  Ibid.  pi.  1 1  r.  cites  7  H.  4.  6. — As  in  debt  agaiol^  ibvr  by  iefeial 
praecipes  upon  one  and  the  fame  obligationt  and  upon  or.e  and  the  fame  writ ;  two  were  at  iflne,  aal 
the  other  two  were  there  condemned  by  default,  and  the  one  of  them  was  taken  in  execution  where  do 
execution  oucht  to  have  been  made  before  that  all  were  condemned,  and  then  entry  ibould  be  aade 
'  in  this  cafe  that  it  was  only  one  execution,  and  therefore  upon  the  informationof  the  pncfaoootaiiet 
that  all  was  nipon  one  writ  and  obligation,  fuperfedeas  for  error  was  awarded  ;  ^uod  notx^  per  Or. 

Br.  Executions,  pi.  la?.  cites  >  E.  4.  4.- Br.  Executions,  pi.  14$.  cites  S.  C.  ic  S.  P. 

*  Ibid.  pi.  152.  cites  19  H.  8.  fays,  that  this  order  that  the  plaintiff  upon  one  obiigaliaB  iaik 
bate  but  one  execution,  is  intended  fuch  execution  which  it  a  fatisf^diati  ud  wJaere  bodi  lie  im- 
pleaded by  one  original  by  feveral  orvcipes  tec 

14.  And  it  (eems  by  14  H.  4.  14.  that  where  a  man  hrinpje-' 

vtral  writs  of  debt  againji  two  upon  one  qnd  the  farm  oUigatita%  i" 
which  each  if  bound  in  toto  et  infolido^  there  execution  agmft^ 
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#IM  is  not  itecutlon  againjl  thf  other ;  and  contra  in  one  and  the  fanu 
writ  of  debt  ogainji  the  two  byfeveralpraclpes.     Ibid. 

15.  Trefpafs for  hunting  in  his  park  againjl  twpy  thi  one  appeared  C  549  3 
emd  plee^dy  and  was  conviSied^  and  the  other  made  default^  there 

if  the  pmktlff  will  releafe  hisfuit  againjl  him  who  made  default^  he 
may  have  judgment  and  execution  againjl  him  who  is  convidedi 
and  fo  he  did,  and  had  it ;  quod  nota.  Br.  Executions^  pi.  113. 
cites  5  H.  5«  I. 

16.  In  trefpafs  again/}  two  who  plead  feverally,  and  are  con^ 
vi£fed  by  fcveral  judgments^  yet  the  plaintiff  cannot  have  but  one 
i^xecution.     Br.  Executions,  pK  5.  cites  20  H.  6. 11,  12« 

1 7.  Note  per  Needham  for  law,  that  if  a  man  recovers  damages 
in  trefpafsj  confpiracy  &c.  againjl  two^  the  Court  will  not  award 
ca.  fa.  fci.  fa.  fi.  fa.  nor  other  execution  againft  the  one  only,  but 
againft  both,  becaufe  the  judgment  is  intire  ;  and  yet  the  Jheriff 
may  do  execution  of  the  goods  of  the  one  only ;  but  the  Court  (hall  not 
intend  fo,  but  that  the  execution  is  made  according  to  the  judg- 
ment, and  therefore  the  one  cannot  have  attaint  alone,  ^and  affign 
thefaife  oath  in  omnibus  qus  verfus  ipfum  dixerunt,  but  in  trefpafs 
upon  not  guilty  by  them,  the  one  may  have  attaint  alone  of  the 
principal,  and  abridge  his  demand  of  the  damages.  Br.  Exe- 
cutions, pi.  10.  cites  34  H.  6.  33. 

18.  Debt  againjl  three  by  feveral  pra'tipes  upon  one  aud  the  fame 
ahligation  unde  quilibet  tenef  intotoy  and  all  pleaded^  zn^  found  for 
the  plaintiffs  and  judgment  was  given  for  him,  and  hefued  ca*  fa^ 
cgainji  one  of  them  only^  and  thereupon  exigent ;  by  which  Nelc 
prayed  fuperfedeas,  becaufe  it*' was  not  againft  all,  quia  erronice 
emanavit ;  and  Copley  prothonotary  faid,  that  the  judgment  jfhall 
be  againft  the  one  and  againft  either  of  them,  and  that  he  ihall 
have  execution  againft  the  one  and  againft  either  of  them,  and 
therefore  may  have  execution  againft  every  one  by  himfelf;  but 
per  Danby  J.  where  hcfues  execution  againjl  all^  there  though  one 
)>e  taken,  he  (hall  be  awarded  to  priibn  till  the  others  are  taken^ 
and  all  (ball  be  in  execution.  But  as  here,  where  he  ele£bd  hit 
execution  againft  the  one  only,  he  fhall  npt  have  execution 
againft  the  others,  and  if  he  be  taken,  the  plaintiff  ftiall  not  have 
other  execution.   Br.  Executions,  pi.  96.  cites  4  E.  4.  38,  39. 

1 9.  And  if  two  are  condemned  in  debt,  and  the  one  is  taken^  and 
the  other  is  returned  non  efl  inventusy  yet  he  (hall  have  new  aSfions 
againjl  him^  unlefs  a^ion  were  by  feveral  pracipes.     Ibid. 

20.  Trefpafs  againft  two^  the  one  wai  found  guilty^  and  againji 
the  other  they  were  not  at  ijfue,  or  the  jury  not  yet  appeared^  and  the 
tlaintiff  had  judgment  immediately  againjl  him  who  is  convicted  i 
Dut  Prifot  would  not  permit  execution  till  the  plaintiff  had  releafed 
hisfuit  againjl  the  other^  nor  fitfier  capias  pro  fine  Regu  till  the  other 
be  convicted  or  releafed^  as  Littleton  J.  faid.  Br.  Exigent^  pi.  31. 
cites  15  E.  4.  27. 

21*  ,^are  impedit  by  the  ^ueen  againft  others,  and  one  is  con* 
demned  by  ber^  and  execution  taken  againft  him^  this  (hall  « bate  all 
ibe  wjrit  againft  the  otb^r.  Br,Executions,pI.  146.  cites  20  £^.4.  i. 
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fc-I^-  32.  A  man  may  have  twojudgmentt  t^ein/t  aetcutan  rfnt  ad 
^I^J^  tbtfame  Jtbtt  but  he  fluU  have  hut  »iu  txtcMt'tm }  quod  Dota.  Bi. 
H.  7.  u.     Eucadoos,  pi.  63.  cites  14  H.  7. 18. 

S.C. 

RccBm         2j.  IfanadioDof  ^(f  bebrougfatma  hand  Mgrnaft  tiBtafn 

■  hTi.S^.  **'  f^'P'y  '™'  *^^  plaintiff  has  judgmcm  to  recover,  dKre 
•ii^ats.  (a.  BiultODCJinnt  execution  ifitieagainft  both;  but  if  die  fait  was  bjr 
atnatnc  original  and  fcveral  pnedpes,  execution  may  be  againft  any  of 
^^'    *™-  .♦  ^-  '98-  Pl-  3'S-  P"*"*-  ^6  EUz.  C.  B.  Anon. 

tfce  atfacr,  br  be  a^ht  U  bare  bat  uucaia  ucndaiiaB.  thmfh  he  Toe  ibcB  br  fcivnl  ■ftiiM 
Aaj  if  he  Th  farth  feml  CBCMioiM  u  uidia  foeicU  »iU  Ik.  Codb.  ill.  fl.  15*.  Tn^ 
SJacC.  B.An«>. 

t-,       i.r.}iata.^axjiiti^fiiattMi\y>eaKjKwataw)mj,\ttaj£eaiit\^iatoltii- 
^S°    i  bakdburoo^iricefDTtbeiUlK.     Codb.  iDJ.  pL  >»S.  MUJi.  ii}u:.C.B.  lU&r 

*.  Welch  md  KeTButb- But  Im  amut  bne  nroUis  bj  d^  Wtb  j  per  Ds^didgeJ.  G«*. 

*S>-fL]ss.Piaii.Mj>cB.B-  «a«U7T.L(pi. 

24.  Execution  a)!;^  ^iUkv  /^c  mature  »f  the  aSitm.    Ix.  68> 
pl.  89.  Mich.  29  &  30  tliz.  Barker  t.  Fi^ot. 

35.  If  there  are  two  jt'nitnaiits  and  tut  maket  ajlatmtt^ and  at 
terwards  joins  with  bis  companioii  in  a  fcofiinent  oT  the  Uad, 
now  the  nuittj  of  the  land  may  be  extended  upon  this  fiatote; 
■greed.  Goldftn  i6i.  pi.  92.  Hill.  43  Eliz.  in  Cab  of  Gicfliua 
r.  Man. 
'''"Vf"  a6.  If  a  man  has  judgmtnt  agamft  tw»  upm  a  jtiat  imtd,  k 

■  fce^Db-  was  the  opinion  of  the  whole  Court  that  be  cannot  have  fercril 
fux<a  executions  viz.  a  cap.  ad  lamf.  againd  the  one,  and  an  elegit 
E™t'ma  >g^^  tbc  others}  for  he  ought  to  have  but  unicam  larit&dio' 
in  iwido,  nem,  although  he  fue  them  by  (cveral  a^oos ;  and  If  htfit£if§rii 
Oat  ujoira-  Jivfrei  txautiaai  an  audita  auertia  Ju'tUiit.  Godb.  181.  pi.  ijtk 
Xi""Trio.«.J.c.C.B.  Ama. 

CHuiIce  mi) foe  fenni  let.  ht-  ifainfl  tbc  oinalen  wfta  do* itoopunaee^    aloft.  J9;. V 

(bne  UT  bauHl  in  i  recspiiiuct  jointly,  iheie  fbiU  bt  bs  ciccnoai  i(uA  sue  or  dn  si  cbtSt 
buiaciinft  ill.     t  Si^  ii.  Mkb.  1657.  Anon. 

If  toDirebouadjciiiUlTaDd  hnrallj,  and  bochue  Tued,  ind  ■  V^bI  jodentnt  Bbiii=ed,  tbe  ofc 
CBiioD  oifhi  ta  be  acoinliBfl  j>  lot  by  tbc  jndfineDt  tbc  lia  of  the  ""ij-"""  ■>  liami  «Di  rhiip^j 
|ci  Chiubl.     Sid.  ]]9>  J40.  NkL  19  Cu.  1.  Ccc.  t.  Iwe. 

S**  *  t'r  *7'  ^^  '"*  *"*""  **''  ^*'''  **"*  "  ■^-  ^*  ""*  accordiBg  to  the 
tld^comll  courie  of  that  Court,  they  iaA  €acb  »f  them  artiuind  i*a  rtttpU' 

imi). xaHtCj^ielt  tmdemurdlfiriitg  bimiifraajwerthecnidtmiatmi 

iKeb.  16^  artthtrwijt that tbe debt fimUkelevitd if tbtirUndiamdchattlts,vA 

^jwaiuc'  aftcrgudgmcatand   capiasagainft  theprincipal,andnondtinvea- 

— ^ — iku      tus  returned,  a  fcire  facias  ilFues  againft  the  bail,  and  dKreupod 

-  judgment  is  bad,  that  the  plaintiff  Iball  have  execution  according 

to  uie  form  of  the  recognizance,fae  mi7  bavt  a  cafias  agdinfl  tut  »f 

the  tail  aaly,  for  the  judgment  in  the  fciie  bcias  b  not  to  recover, 

■*  but  i]uod  habcat  cxecuttonem,  and  the  recognizance  upmi  wfaicfa 

it  muH  be  had  was  joint  and  fereral,  and  fo  remains  not  ahered 

1,  by  thejudgment,    Adjudged,  and  though  the  recognizanoe  was 

to  levy  the  mooej  de  tcriis  &  cataUit}  yet  cxecutioa  of  the  hoif 

6  « 


Cmutiotu  550 

Is  good  byth$  courfe  of  the  Court.  Lev.  225.  Mich.  19  Car.  2.  ioR.y.3.b 
Gee  V.  Fane.  iHikh  .de 

cannot  go  againft  one  {  fed  non  allocator,  the  fcirc  facias  being  only  to  fliew  caufc  why  czecutiflB 
ibould  not  be  awarded  which  follows  the  firft  judgment,  and  not  the  judgment  on  the  fcire  ftdai,  anA 
ftC  H.  7.  3.  does  not  prove  this  cafe  being  only  for  appearance*  and  the  money  lerkd  in  g»*y^iti(M 
was  held  goaiiy  and  per  Cur.  a  fcirc  facias  never  goes  out  agaioft  one. 

28.  A.  and  B.  were  partmrs  of  goods.  It  was  held  that  upon  ^'^-  r»jv  * 
an  execution  againft  cither,  though  their  interefts  are  joint  and  ^*^*«. 
undivided,  yet  only  the  jhan  of  htm  againft  whom  the  execution  /V,  wMre^fo^ 
and  no  more  can  be  feifed  than  his  goods  only,  fo  that  if  an  exe-  InthcCouct 
cution  be  afterwards  taken  out  againft  the  other,  and  the  flieriff  ^«<>«ykc- 
as  to  th^  fecond  returns  nulla  bona,  fuch  return  is  falfe,  and  an  Hoit^.  r 
aSion  on  the  cafe  being  brought  againft  the  iheriff'  the  plaintiff  *^  not  *dk 
had  iudgmcnt.    Show.  173.  Mich.  2  W.  &  M.  Bachurft  v.  "^^^^"f 

Clinkard.  Judgesintht 

Cafe  of  Et« 

kins  ▼.  Wefteme.  ■  C.  and  H.  were  copartners,  and  a  judgment  wu  againft  C.  and  all  the  good* 
both  of  C.  and  H.  were  taken  in  etecution ;  and  it  was  held  by  Holt  Ch.  J.  and  the  Court,  that 
the  (heriff  muft  feize  all,  becaufe  the  moieties  are  undivided  \  for  if  he  feiae  but  a  moiety,  and  fell 
that,  the  other  will  have  a  right  to  a  moiety  of  that  moiety ;  but  he  muft  feise  the  whole,  and  fell  » 
moiety  thereof  undivided,  and  the  vendee  will  be  tenant  in  common  with  the  other  partno*.  i  Salk* 
392.  pi.  I.  Mich.  5  W.  ft  M.  in  B.  R.  Heydon  v.  Heydon. 

(O)     Kow  to  be  made.  E  S51  3 

\For  the  King  and  for  the  Informer^ 

[i.  TN  an  information  upon  the  Jlatute  rfrecufancy^  if  judgment 
-^  be  given  for  1 00  1.  though  the  King  is  to  have  two  parts^ 
end  the  informer  the  third  part,  yet  there  Ihall  not  be  feveral  exe- 
cutions, viz.  one  for  the  King,  and  the  other  for  the  informer^ 
but  one  execution  for  all.  M.  13  Ja.  B.  per  Cur.  between  St. 
Johns  V.  Greviafl.'} 

(?)     Who  fliall  have  Execution. 

[1.  TF  an  adnunijirator  durante  minor i  atate  of  an  executor  rr-  t      ^      ^ 
-■•  covers  in  *  debty  and  after  the  executor  comes  to  full  age^  he  *  ^•^^  *^* 
ihall  have  a  fcire  facias  upon  this  recovery,  becaufe  he  is  privy  i     ^ 
to  thi  judgment.     M.  9  Ja.  B.  per  Cur.  adjudged.     Margaret  2^*  pi'  -^ 
Wright's  Cafe.2  cit«^  9  J«. 

«  «  PaasT'a 

Caib  S.  p.  held  accordingly." ■■        %  Brownl.  83.  S.  P.  that  the  eiecutor  may  fue  a  fpecial  fcira 
jiiciat  upon  the  record  in  his  own  name^         ■  Cro.  C.  227.  the  Court  doubted  of  the  Cafe  of 
9  Jac— ^S.  C.  cited  per  Cur.  Luiw.  342.-^ — Wms's  Rep.  578.  Arg.  cites  S.  C.  ai  adjudged. 
But  for  more  of  this  fee  tit.  Executor. 

JIm  If  a  man  makes  J»  his  executor  upon  condition  thai  if  be  does 
fitch  an  a^  that  B.  Jhall  he  his  executor^  and  after  dies  and  after 
^«  rtavirt  in  dihtf  and  thin  dQiS  the  aSl^  it  feems  B.  ihall  have  a 


sst  €mution. 

fcire  facias  upon  this  recovery.    M.  9  Ja.  B.  demurrer*   Contra 
M*  13  Car.  B.  R.  between  tf^ahvin  and  Herbert^  per  Jones  and 
Crook,  but  Berkley  e  contra.] 
Cm.C.  [3.  If  a  feme  executrix  of  J,  5.  /fli«  baron^  and  after  the  ^tfrin 

«o8.  pi. «.  and  feme  bring  a^ion  of  debt  upon  an  obligation  in  right  of  the  feme 
fh^Court*^  as  executrix  to  J.  S.  againft  J.  D.  and  have  judgment  againfi  him 
<praetcr  to  rccover  the  debt  with  damages  and  cofls,  and  after  the  fenu 
Hide  Ch.  J,  dies  before  execution  fued^  the  baron  (hall  not  have  execution  up- 
tlJerwTv*'^  on  this  judgment,  becaufe  he  (though  he  be  privy  to  thejudg- 
coweived  ment)  yet  he  &ali  not  have  the  thing  recovered,  but  it  belongs 
fhatfeirc  to  the  fucceeding  executor  or  adminilFrator  of  J.  S.  Mich.  7  Car. 
ii^*for'the  ^'  ^'  ^^'^^^^  Beaumont  and  Long  adjudged  upon  a  dmaarrer, 
Imo»,  the  I  myfeJf  being  of  the  plaintiff's  counfel.  Intratur  Tr.  6  Car. 
icbtd«.  Rot.  799.  Tr.  II  Car.  B.  R.  between  Jtff^rj  andTrefferj^  per 
•**«^aJter  ^^^'  "P^"  ^"^^  ^^*'  brought.  Intratur  Hill.  11  Rot.  679. J 

dfoit  Ibid.  227.  pi.  4.   S.  G.  the   Cmart  (Hide  Ch.  J.  bcin^  dead]  conceived  accord* 

ingly.  And  though  it  was  objected  that  the  judgment  is  for  colh  and  damages,  which  belong  (o 
the  baroQ,  although  the  faid  debt  did  not  beloog  unto  him*  and  therefore  the  fcirc  tafias  flrauid  be 
■laiataloed  for  the  damages^  yet  the  Curt  heidi  th^  the  fcire  facias  to  have  eaeculion  of  ibc  juig- 
mcn;  for  the  debt,  and  alfo  for  the  damages,  is  not  maintainabic,  and  whether  he  might  maintain  t 
Icire  facias  for  the  damages  and  colb  they  would  oocdelirer  their  opiniou.  And  gave  jud^eni  ior 
the  defendant ;  and  this  cale  being  moved  at  the  table  at  Serjeants- inn  to  the  Chief  Baron  and  other 
BMroos>Andt»  ju^lice  Harvey>they  all  agreed  in  the  fame  opinion. 

4.  Where  three  executors  bring  writ  of  debt  ^  and  two  are  fum^ 
moned  ani  fever ed^  and  the  third  recovers  and  dies^  the  two  who 
C  55^  3  were  fumnion'd  and  fevered  fhall  have  execution^  and  if  the  third 
lives,  all  the  three  may  fue  execution.   Br.  Executions,  pi.  137. 
cites  II  R.  2. 
Adminiftra-       j.  If  an  adminijirator  has  Judgment  and  dies^  his  executors  caa- 
^mcBt     ^^^  ^^?  cut  execution  on  this  judgment;  for  none  (hall  have 
vpon  an  ob-  execution  thereupon  but  he  that  will  be  fubjed  to  the  paymenc 
rigation        of  the  debts  for  the  firft  inteftate,  which  the  executors  will  not. 
i^aTe*"*"   5  *^«P-  9-  *>•  T""-  43  E^»»-  Br"denal*s  Cafe. 

Sec,  and 

then  the  admiDiftrater  dies  inteftaf  e.     Tlie  tdminiftrator  of  the  adminiftrator  ought  net  to  foe  oe* 

cution  of  the  judgment,  but  the  adminiftrator  of  the  obligee.     Lat.  140.  Trin.  2  Car.  Paftal  t. 

Ward-- Edlm.  443.  Pafchall  v.  Ware,  5.  C.  in  totidem  verbis. Noy  8f.  Pafchall  f.  War. 

ren,  S  C.  &  S.  P.  admitted  .r-i^jr  17  Car.  l  eap*  S/.  %.  mnd  madt  ftrfttumi  hj  1  Jmc.  1.  caf.  17. 
it  it  enaHed^  that  Vf  here  any  judgment  afltr  a  verdiEi  Jhall  he  bad  by  any  txtctitor  or  mdmhdjtnm 
Ur,  ttn  adwunifiratw  dehomit  ngn  may  f me  a  Jcire Jacias  and  uke  rxecMtiam  Mfcm fueb  judgmeml. 

6.  If  tenant  in  taily  the  remainder  in  tail  with  warranty ^  has 
judgment  to  recover  in  value  and  dies  before  execution  without  i£iu^ 
he  in  remainder  Jhall fue  execution^  for  he  has  right  thereuntO|  and 
is  privy  in  eftate.     Co.  Litt.  252.  a. 

7.  If  baron  and  feme  bring  an  aiSion  of  debt  for  debt  due  to  the 
femey  and  rfcover^  and  the  feme  diesj  the  baron  may  bring  a  fcire 

facias  to  execute  this  judgment ;  for  the  debt  being  recovered| 
the  baron  after  the  death  of  the  feme  (hall  have  it.  Cro.  C. 
208.  pi.  2.  Hill.  6  Car.  B.  R.  in  Cafe  of  Beaumond  v.  Long. 

8.  He  who  ought  to  have  the  fcire  facias  may  have  frhity  and 
Property  to  have  the  debt,  otherwife  it  is  a  vain  fuit ;  per  thic9 
[uftices.    Cro.  C.  2o8,  HiU.  6  Car.  B.  R.  in  Cafe  of  Bo* 

mond  v«  Long* 

9.  Error 


% 
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^.  Error  upen  a  judgment  in  C.  B,  in  -fcire  fiicias,  where  a  » s**- J""J- 
fentifole  recovered  in  C.  B,  aad  took  hujband,  dnd  after  ihrf  joindi  ^'g^  p/^ 
f»  ^yrw  factin  to  have  execution,  and  had  judgment  in  the  fcire  coriiDgi^bT* 
facias  ;  the  wife  dtedy  and  the  hufband  fued  execution  without  H^Ch-  ]• 
taking  out  letters  of  adminiftration,  and  ruled  that  the  judgment  TTTf^^^ 
in  fcire  facias  attached  a  joint  intereft  in  baron  and  feme^  and  if  zly^tiii^ 

the  hufband  died,  it  would  furvive  to  the  wife,  and  c  contra«  o^n\u 

A  fcire  facias  is  an  aftion,  and  is  in  the  nature  of  an  original,  ^If^^^^i^ 
and  if  they  had  recovered  in  an  original  there  could  be  no  queftion  And  thoitgh 
in  the  cafe  ;  and  by  the  judgment  in  the  fcire  facias  in  this  cafe  tHcjudg- 
the  debt  vefts,  and  of  fuch  opinion  was  the  Court.     Skin.  68a.  ^^^^^^ 
pU  2.  Mich.  9  W.  3.  B.  R.  Woodyeer  v.  Grefham.  ^ottnotaU 

ter  the 
T^ature,  yet  it  ch&nget  the  property  of  the  debt»  and  debt  may  be  brought  oa  an  award  of  execution  ; 

per  Holi  Ch.  J.  Skin.  683.  S.  C. S.  C.  cited  by  Holt  Ch.  J.  2  Ld.  Raym.  Rep.  1050.  Mich. 

3  Ann.  at  the  bottom. 

i 

(Q^)     What  Perfons  may  [have  Executors.] 
Executors,  [or  Adtniniftrator^  or  the  Heir.']  .   . 

[i.  TF  a  man  recovers  arrearages  of  rent  all  in  damages^  his  exc- 
'*'  cutor  (hall  have  execution  of  it,  and  not  the  heir,  for  hy 
the  recovery  it  is  a  chattle  vefted.    46  £.  3.  25.  b.j 

Both  \Exectitor  and  Heir.] 

fa.  If  demandant  recovers  in  writ  of  cofinage  or  other  aSlton  *  ^^'  E«^ 

real  in  which  he  Jball  recover  damages^  his  heir  fhall  have  exccu-  ^"'^*°^*.^^' 

tion  of  the  land,  and  the  executors  of  tlie  damages.  •  19.  E.  4.  i9~E.  4.  5. 

5.  b.  +  43 E.  3.  2.]  ^^^-^ 

JBr.  Scire 
Facias,  pi.  190.  cites  S.  C.  ■  f  Br.  Execution,  pi.  Vj.  ciics  S.  C 

[3.  So  upon  recovery  in  wajle  the  heir  fliall  have  execution  of  [    553  } 
the  land,  and  the  executors  of  the  damages.  43  E.  3.  2.  j        .       ^r-  Execu. 

tion,  pi.  17. 
cites  S.  C* 

Feme. 

« 

f  4.  So  Kftaiute  be  acknowledged  to  baron  andfeme^  feme  lhall  But  the  ba- 
bavc  execution  of  it  after  the  death.  48  E.  1.  12.  b.l  ronalouc 

•  **  J  may  maice 

dtfeafance,  and  it  ilull  fcnre  for  both.  Per  opinignem.  Br.  Baron  and  Feme,  pi.  24.  cites  S.  C. 

5,  A  dean  and  chapter  may  have  elegit  of  damage s^  or  penalty 
recovered  in  the  cejfavit^  though  they  arc  a  corporation.  Br.  Ele- 
git, pi.  9.  cites  21  £.  3.  23,  24. 

6.  Tenant  in  tail  remainder  over  recovered  damages  in  adion  of 
wafle  and  died  without  iffue^  yet  his  executors  (hall  have  execution 
of  the  daoiagesi  though  the  tail  be  eztin£li  for  the  judgment  vefted 

-    th« 


553  €rectttto«- 

tlie  execution  in  him  who  recovered  to  have  it  bv  fuit  by  him  or 
by  his  eiecutor,  quod  nota.    £r.  lixecution,  pi.  130.  cites  50 

7.  A  man  recovers  deed  concerning  inheritance  hy  writ  rfdetinmi^ 

and  damages  of^l.  if  the  deed  be  re-delivered^  and  if  the  deed  be  nH 

re-delivered  then  20/.  damages^  and  died,  and  by  the  opinion  of  the 

Court  the  executors  Jhall  not  have  execution  of  damages  before  the 

hiir  has  fcire  facias  for  the  dted^  and  dlfiringas  ad  deliberandum 

faiSlum,  and  if  the  meriff  returns  quod  charta  perdita  vel  com- 

bufta  eft,  then  the  executors  (hall  have  fcire  facias  of  the  da« 

mages,  and  not  before,  quod  nota.     And  in  plea  real  the  fadr 

fhall  have  execution  of  the  land  recovered  by  his  anceftor,  and 

the  executors  (hall  have  fcire  facias  of  the  damages  and  goAs» 

quod  nota.     Br.  Scire  Facias,  pi.  190.  tites  19  £.  4*  5.  6. 

|Mod.a8i.       8.  Demandant  in  dower  had  judgment  in  C.  B.  and  afterwards 

mcdHom      ^^  judgment  was  affirmed  in  B,  R^  and  a  writ  of  inquiry  was 

that  da-      brought  for  the  damages^  cofis  ^c.  but  before  that  wrtt  was  executed 

nages  are    Jjje  died.     Her  adminiftrator  brought  a  fcire  facias,  but  refoiv*d 

Sy^erby      ^^^^  ^^  would  not  Ife ;  for  (he  dying  before  the  final  judgment^ 

the  ftatute     and  when  the  damages  were  due  to  her  only  by  way  of  fatisfac- 

jrf  Merton;  tion  for  an  injury  which  is  in  nature  of  a  trefpafs,  and  the  writ 

Corfwheft    ®^  inquiry  being  in  nature  of  a  perfonal  a£kion  for  them  it  diei 

a  ftatute       with  the  perfon,  and  a  fcire  facias  lies  not  for  the  executor  or  dd^ 

whichgim  minijrator.     I  Salk.  252.  pl.  i.  Trin.  2  W.  &  M.  in  B.  R. 

feJS     Mordant  V.  Thorold. 

profits  is  ex- 

pouR<ie4  it  ought  to  be  according  Xo  the  common  law.  Kow  where  intire  damages  ait  to  he  iiu»»tie^ 
tiiA  the  demandant  dies  befoie  a  writ  of  inquiry  ezecvted,  the  executor  cannot  hare  a  lemcdjbja 
fcire  facias  upon  that  judgment,  becaure</««agr«  are  no  duty  tUitbeyare  affeffti,  Sed  adjomamr." 
Show.  97.  S.  C.  that  ti>e  fcire  facias  was  brought  on  a  recognisance  according  xm  the  ftax.  of  17  Car.t. 
to  pay  the  mean  profitst  if  judgment  be  affirm'd  ;  but  per  Holt  Ch.  J>  tiKre  can  be  00  fiiit  u|ioa 
^s  recognizance  till  there  be  a  judgment  for  thefe  damages,  and  c<H)fequently  die  recognisance  dedi 
not  any  ways  alter  it;  and  judgment  for  defendant. — 3  Lev.  27?.  S.  C.  Curia  advifaie  vult.— — 
Catth.  1 5  J.  S.  C.  adjudg'd  quod  querens  nil  capiat  &c.  And  per  Holt  Ch.  J.  ZAMdmiuyh'Mi§r  c^Jomt 
btvtanj  eMteuthn  of  amy  judgment  hut  only  in  the  per/onaitj^ 

C  554  3  (R)     Who  ftiall  fue  Execution. 

Feme  of  the  Baron^  and  not  the  Executors. 

Br.  Attaint,  [i.  JF  damages  are  rccover'd  againft  baron  and  feme  in  quare 
1^  C  — Br^  iw^<<//V  by  them  in  right  ^  the  ftmi  and  the  harw  diet, 

Damages**  and  the  feme  recovers  in  attaint^  ihc  fhail  have  execution  of  the 
pl.  174-  damages  recovered,  and  not  the  executor  of  the  baron,  tiiough 
^^Fit^    the  damages  were  paid  by  the  baron  in  bis  life.     46  E.  3.  %J* 

Damages,'    adjudged.] 
pl«  78.  cicu  S.  C. 

[2.  If  bat-ort  and  feme  join  in  quare  impedzt  in  right  of  tba 
femiy  aitd  recover^  and  baron  dies,  the  feme  Ihall  have  wtit  to  the 
Difhop,  ahd  not  the  etecutor  of  the  baron.  14  H.  4.  12] 

[3.  Bot 


^3*  Bat  otherwife  had  it  been  if  the  baron  atom  had  brought 
the  action  and  recovered.  14  H.  4.  12.] 

[4.  If  baron  and  feme  recover  land  and  damagiSy  and  the  ha^  f    ^      y 
r»n  dies  the  *  feme  (hall  have  execution  of  the  damages,  and  not  *  Foi.  890. 
the  executors  of  the  baron.  48  E.  3.  13.  28  Aff.  45.  granted  to  ^^.^ 
the  feme,  but  fays,  valeat  quantum  valere  poteft.]  Baron  «ni 

Femct  (D> 
. pi.  3.  S.  C.  afid  die  luitBt  there. 


[5.  In  ajftfe  by  baron  and  feme,  if  they  recover  damages^  and  Br.  Execu- 
after  the  baron  dies^  the  feme  Ihall  have  execution  of  the  damaees,  c^i*  ^^'I?' 
and  not  the  executors.     28  AIL  ij.j  ^tS  Aff.  4^. 

But  the  year 

book  of  pi.  45.  tS|  that  upon  the  feme's  prayiag  to  hate  ezecutioa,  Gieene  ].  told  her  (he  (hoaU, 
faa?e  her  will  valeat  quanum  valere  poteft ;  ai  much  as  to  fay,  that  the  writ  lay  better  for  the  cxe. 
Ctttor.  ■  aS  Aff.  13.  is  a  different  point,  and  it  fcems  that  it  diould  be  as  in  the  plea  4  above 

48  £.  3.  13.  where  it  it  fo  faid  by  Fioch.  who  gave  for  reafoDi  that  the  thing  is  prof 'd  to  them  tw» 
by  matter  of  record. 


(S)    Againft  whom  it  lies, 

[i.  TF  a  man  recovers  damages  againft  twoj  and  (ucs  ^  fciro fa* 
,  ciat  againft  them  to  (hew  why  he  ihall  not  have  execu- 
tion againft  them,  \f  one  be  returned  fummoned  who  tnakes  default^ 
and  that  tht  other  has  nothing  &c.  he  ihall  have  execution  agaihft 
him  who  is  returned  fummoned  of  the  whole.   1  £•  3.  13.  b.] 

£a.  So  if  one  be  returned  dead^  and  the  other  fummoned  who  make§ 
defauby  execution  (hall  be  awarded  againft  him  alone  of  the 
whole.     I  £.  3.  13.  b.J 

[3.  If  A,  acknowledges  a  recognizance  to  B.  and  after  acknow-^ 
ledges  another  recognizance  to  C*  and  C.  extends  his  recognisance 
fi^,  yet  ti.  (hall   have  execution  againft  him  and  ouft  him. 
19  E.  2.  Execution  250.  j 

[4.  If  a  man  recovers  damages  againft  A*  againft  whom  fart  of 
the  damages  are  levied  by  (ieri  facias,  but  not  all  and  after  A.  dieSj 
he  may  have  zfiirefactas  againft  the  heir  at  his  eledion  to  have 
execution.  19  E.  2.  Execution  163.  granted  at  his  peril.] 

5.  Judgment  in  debt  was  had  againft  two.    The  one  dies.  [  555   ] 
The  plaintiff  brought  fci.  fa.  againft  the  furvivor  only.     Ad-  JS"'!*^' 
judged  that  the  plaintiff  has  election  to  purfue  in  the  perfonalty  Smart, S.C. 
only  if  he  will,  and  take  execution  againft  the  furvivor  -,  but  if  and  by 
he   will  take  execution  upon  the  lien  real,  there  the  charge  ^indham 
ought  to  be  equally  againft  both  the  furvivor  and  the  heir  of  the  ton  Jhy** 
decieiafedf  and  fci.  fa.  againft  both.     Lev.  30*  Pafch.  13  Car.  2.  thiscxeco- 
B.  R.  Smarte  v.  Edfun.  tionibiii  be 

againft  the 
futjivor  »,  becaufe  the  plaintiff  may  take  a  fi.  fii.  if  h«  will,  and  perhaps  he  will  not  charge  th^  ikait 
"^ '*  Twii^en  of  the  fame  opinion. 


6..  Where  the  lands  offeveral  are  charged  with  a  debt^  it  (hall 
liok  lie  wholly  iipoh  the  furvivor,  as  if  a  recognizance  is  ackn'ow^ 
hJ^fd  bjfeveral^  the  lands  of  all  are  thereby  become  chargeable, 

and 
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and  ixeeutknJhdUbe  iqually  mads ;  and  if  one  fliould  die,  the  ere* 

ditor  muft  bring  a  fcire  facias  againji  his  btir  and  iertemamts^  for 

they  being  all  in  squall  jure,  the  charge  does  not  ftinFive.    4. 

Mod.  315,  316.  Mich.  6  W.  &  M.  in  B.  R.  Arg.  in  cafe  of 

Lampto/i  V.  Colling  wood,  and  judgment  accordingly. 

?^i*^P»ent      jr.  But  it  is  other  wife  where  the  lands  arc  not  bound  bir  judg- 

•gainft  M,  ^^^^  t  as  ift%m  enter  inio  a  bohd^  and  one  dicS  before  jUogmen^ 

and  after      the  furvivof  ihall  be  charged  alone.     And  judgment  was  given 

one  dies,       accordindv.     Ibid. 

execution  ^  '' 

in  the  perfonalt^  tnay  be  a|rainit  the  furviror ;  hot  if  he  takes  execution  in  the  realty,  it  fiiall  not  W 
agaioft  the  funriTor  only>  but  agiinft  him  and  the  heir  of  the  other.  Lev.  ^o.  Pafch.  13  Car.  3. 
Smartc  v.  Edfon. lUym.  26.  Edfar  ? .  Smart,  S.  C.  adjudged  Iw  the    '  '" 


(T)    Againl^  whom  it  may  be  fued. 
Againft  the  Feme  of  the  Baron. 

i^^*  [i.  TN  quare  intpedtt^  if  damages  are  rccorcrod  to  two  yeari 
7t.  cites  '  ogainji  baton  and  feme^  and  barm  dies^  the  damages  maj 

S.  C  be  levied  upon  the  feme.     46  £.  3.  23.] 

[2.  If  recovery  be  intrefpafs  againft  baron  and  feme,  execiiv 

tion  may  be  fued  againft  tb«  fem€  after  the  death  of  the  baroa.- 

47  £•  3,  io« 

(T,  2)     jigainfi  otberSi 

Cro.  C.  [3.  If  J.  recovers  by  judgment  in  debt  againfi  B*  the  execwtard 

Snlpc^T.''^*  C.  and  after  J5.  dies  intefiate^  upon  which  adminiflratiem  ef  the 
Korgatei  goods  of  C,  is  granted  to  £.  in  this  cafe  £,  is  liable  {uptm  si  fcire 
?•  C-  ^  faciasj^o  this  judgment  3  for  he  comes  under  the  judgment^  and 
^K^atiT^  there  is  great  diverftty  between  a  judgment  had  by  an  executor; 
8.  c.  and  for  there  the  adminiftrator  of  the  fii%  man  comes  ptramoont 
three Jufti-  the  judgment,  and  where  the  judgment  is  had  againfi  mt 
^'Tnigh,  '''^«^«'*  ^^-  Mich*  5  Car-  B-  R.  per  Ciur.  adjudged  betwc« 
becaur<*       Norgaie  and  Snape,  j 

there  is  a 

4iffertnce  between  a  recovery  againft  executor,  and  by  an  czecotDr;  but  H}-de  doubted;  andjodgBcat 

given  according  w  the  opinion  of  the  three  Juftices. 

litah.  ^^,  If  a  man  recovers  in  trehafs  againft  J»  S.  where  Atvtl^f 

•i!rt!  dtii  ^'^^''•^  ^^*'  y^^^  ^^^»  *®  plaintiflr  cannot  take  any  of  them  at 
I.  C. '         his  ele&ion,  but  he  ought  to  take  him  againft  whom  he  reco^ 

vefed.     17  £.3.  9.  1 6.  b.l 
fitsh.  [^.  So  if  the  recovery  be  of  land^  if  he  fues  executbn  iqM 

A^\T  dm  2n^^^>^  ^^  ^^^  ^^  ^^*^  P^  ^^  ^^  jadsment,  tboogh  be  hit 
{/c. '        the  fame  name,  an  aflife  lies.     17  £•  3*  9*  J 

£  556  ]      [6.  If  a  man  r/^Wfrj  ^flijjtf  S/r  Francis  Fortefcuc  ia^if  ^^ 
baronet^  and  the  writ  cf  execution  isfo  alfo^  Che  iheriff  ouy  take  Sir 


Francis  Fortefcue  knight^  againft  whom  tiie.  judgment  was,  Cro.  J. 
though  he  be  not  a  baronet,  becaufe  he  is  eftopped  by  the  judg-  Fo*t*J^M  i". 
tnent  to  (ay  that  he  is  not  a  baronet.    My  Reports  14  Ja.j  Markham, ' 

S.  C.  ad- 
judged.—Roll.  Rep.  450.  pT.  12.  S.  C.  adjudged. 

[[7.  In  zjcire  facias  to  have  execution  of  damages  recovered  la 
ttfiife  again/t  three  who  were  parties  to  the  recovery,  if  the  (heriflF 
returns  two  warned^  and  that  the  third  has  nothings  execution  (hall 
be  granted  againft  the  two  of  the  whole,  i  £.  3.  13.  Exe- 
cution 106.] 

[8.  If  an  execution  of  debt  or  damage  be  fued  ^gain/i  two,  r  ■  '^  ■  ■  n 
mui  the  one  is  returned  *  warned^  and  that  the  other  has  nothing  *  ^o^-  ^9'- 
whereby  to  be  warned,  the  plaintiff  may  have  execution  agairift  yTTCT' 
him  who  has  nothing  at  his  peril,     24  E.  3.  25.]  Fadas,  pi. 

i^9.  But  othefwife  it  is  where  the  execution  is  of  land}  (for  this  128.  ciiei 
i  be  a  prejudice  to  the  other  who  appears).  24  E.  3.  25.]*        *•  ^• 

10.  A  man  fhall  not  have  execution  upon  Jiatute  merchant 
againft  the  heir  of  the  obligor  within  age,  nor  againft  the  feme 
t>f  the  conufor  of  a  recognizance  made  after  the  c&uerture^  but  the 
heir  and  the  feme  fhall  recover  by  two  aHifes  ;  quod  nota ;  for 
fhe  was  endowed.  .  Br.  Affife,  pi.  452.  cites  8  E.  i.  and  Fitzh. 
Aflife,  417.  •■ 

11.  Fieri  facias  upon  a  recovery  of  debt,  ^^  Jheriff  returned 
^uod  def*  e/i  ^lericus  benefic*  non  habeas  laicum  feodum^  and  there- 
upon ijjiiedwrit  to  the  bijhop  to  levy  the  money  de  bonis  ecclejiafticisi 
by  which  the  bijhop  fequejlered  all  the  fruits  of  his  benefice^  and  be-^, 

fore  the  fum  levied  the  defendant  rejigned^  and  the  patron  prefented 
another^  who  wasinftituted,  who  obtained  inhibition  of  the  arch- 
bifhop  to  the  bifhop  to  ceafe  to  levy  any  more,  ahd  levari  facias  , 
iicut  alias  was  awarded  to  the  bifhop,  and  if  he  returns  this  mat- 
ter, then  fhall  come  in  queition,  whether  the  levying  fhall  ceafe  by 
tKe  reftgnation  or  not  ?  But  per  Hull,  it  fhall  ceafe  ;  quod  nota; 
Br.  Execution,  ph  38.  cites  12  H.  4.  24.  and  13  H.  4;  17. 

12.  -//.  recovered  in  debt  againft  B.  and  had  execution.  3,  diesi 
The  Jheriff  levies  the  money  upon  the  executors  of  B.  But  the 
Court  held  it  ill ;  for  the  writ  wasf.fac,  de  bonis  £sf  catallis  Bi 
which  cannot  be  after  bis  death.  Noy  73.  Trin.  40  Eliz.  C.  B, 
Thorough  good's  Cafe.  * 

1 3.  But  if  after  execution  awarded  the  plaintiff'  dies,  yet  per    ■ 
Curiam  the  fherifF  fhall  levy  the  money;  and  if  he  made  no  exe- 
cutors, nor  any  adminiflrators  are  as  yet  made,  the  money  fhall 
be  brought  into  Court,  and  be  there  depofited  until  &c.  Noy  73. 
Trin.  40  Eliz.  C.  B;    Thoroughgood's  Cafe. 

14.  Conufee  of  aftatute  died,  and  lipon  an  extent  was  returned 
dead.  A  new  extent  ijfued  of  the  goods  of  the  deceafed ;  and  it 
was  returned  that  the  widow  who  was  adminijiratrix  had  fold  themf 
Smd  thereupon  an  extent  ijfued  of  the  goods  of  the  fecond  baron. 
Mo.  761.  pi.  1056.  Trin.  3  Jac.  in  Cane.  Heyward*s  Cafe. 

'5'  f^pnent  in  debt  was  had  dgainji  a  femefole^  who  after-  ComKio|< 
wards  married^  and  then  the  plaintiff  brought  zfcire  facias  againjl  s.  c.  and 
Vol.  X.  S  f  the 


5S(>t 
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Juagment  fhg  hujhand  and  wife  to  have  execution ;  and  after  two  nihHs  !*• 

Ma?^  ~  turned,  y«i5^^/w«/  was  againji  them  to  have  execution.     J  year  and 

Hill.  3  Jac.  tf  day  expired  before  any  execution  was  executed.  The  wfe  died* 

p.  R.  the  The  plaintiff  brought  a  new  fcire  ^cias  againft  the  hufband  adone 

bifad*o5nl-  ^°  *^*^®  execution  of  the  faid  judgment.     The  Court  held,  that 

turi'butfasrs  the  judgment  on  the  fcire  facias  againft  the  hufband  and  wi/b^ 

r  rcy    'l  made  the  hufband  liable;  and  fo  a  judgment  given  in  C.  B*  ia 

that  it  was  Ireland,  and  affirmed  in  B.  R.  there,  was  affirmed  here.   Carth. 

afterwards  oq.  Pafch.  I  W.  &  M.  in.  B.  R.  Obrian  v.  Ram. 

in  I  W.  &    "^ 

M.  affirmed. S.  C.  cited  by  Holt  Ch.  J.  i  Salk.  ii6.  pi.  7.  Mich.  9  W.  ^.  and  %  SaOt. 

63,  pi.  1.1 S.  C.  cited   by  HoltCh.  J.  k  Mod.  157.  Mich.  3  Ann.  B.  R. Skiju  6Sj. 

pL  2.  S.  C.  cited  by  Holt  Ch.  \. 

* 

(U)     For  Land. 
Againft  whom  the  Execution  may  be  of  Land. 

Fiuh.  Exe-  [i,  AN  elfcgit  docs  not  lie  againft  a  prior  or  other  mam  ofrf 
7xs!t<t  h^^^'  21  E.  3.  II-  But  quaere  caufam.] 

s.  c. — 

Br.  Elegit,  pi.  8.  cites  S.  C.  Becaufe  the  deffRdant  was  a  man  religious.  ^^K»d  nota.  Bat 

Ibid.  pi.  23.  cites  19  E.  3.  and  20  E.  3.  and  Fitah.  Execution  80.  and  83.  Contra.  That  ekfrf 
was  granted  againft  an  abbot ,  ■  So  againft  a  b{/b»f.  Ibid,  cites  Fitzh.  Ejtccution.  159.  aLd  29 
E.  3.42. 

2.  Debt  againji  the  heir  upon  obligation  of  his  father^  who  phaiei 
riens  per  defcenty  and  found  againji  him^  by  which  the  plaintiff  had 
writ  of  elegit  as  well  of  the  moiety  of  his  land  purchafed^  as  of  his 
land  by  defcenty  by  reafon  o(  his  falje  plea  \  and  fhall  not  have  the 
whole  land  defcended  in  execution,  but  the  moiety  by  elegit. 
Br.  Elegit,  pi.  24.  cites  21  £•  3.  9,  10. 

3.  In  replevin  againji  three  capias  ijfued  againft  twoy  jxoA  the 
third  was  by  proteflion^  and  after  the  exigent  was  awarded  ageuKjt 
the  /u;^,  qu6d  nota.  Br.  Exigent,  pi.  23.  cites  38  E.  3.  12. 

4*  In  a£lton  of  debt  againft  an  heir  upon  the  bond-of  his  ancefttr^ 
the  plaintiff  hy  the  common  law  ftwU  have  all  the  land  in  execu^ 
tion  againll  him,  which  he  had  by  defcentfrom  hisfatherj  znd  yet  be 
ft)ould  not  have  execution  of  any  part  of  the  land  againft.  the  father 
himfelf'y  and  if  he  fhould  not  have  execution  of  the  land  againft 
the  heir,  he  (hould  have  no  fruit  of  his  a£tion  ;  for  the  goods  and 
chattels  of  the  debtor  belong  to  his  executors  or  adminiftraton^ 
and  fo  of  necefiary  confequence  the  land  only  was  liable  to  the 
execution  of  a  debt  of  a  common  perfon  at  the  common  law 
3  Rep.  12.  a*  Mich.  26  &  27  Eliz.  in  Scacc.  in  Sir  Wm.  Her* 
Cert's  Cafe. 


(U.  2)  Againft  whom  it  may  be  ia  refpedl  of  the 

Eftate.  Seifin. 

I.  T  F  there  be  grandfaibcr^  father  andfon^  and  iSnt  grandfather 

^  is  dijfeifed  and  dics^  and  Halt  father  dies^  and  the  j|t«  eaters^ 

this 


tab  land  fliall  not  be  put  in  execution  by  the  warranty  of  thi 
father  J  though  the  fon  conveys  by  the  father,  becaufe  //  was  never 
in  the  feifin  of  the  father^  and  fo  not  liable.     Br.  Execution,  pi, 
143.  cites  24  E.  3.  47.  Fitzh.  Recovery  in  Valiie,  J)l.  14. 

2.  80  if  xiiQ  father  had  the'  reverjion  and  was  never  feifed  in  f'of^ 
fiffion^  and  dies,  this  (hall  not  be  extended  againft  the  ion.  Ibid. 

3.  So  execution  (hall  be  made  of  the  rent  which  the  vouchee  has  [   55^  J 
hy  reverjion  in  tailj  and  yet  the  rever/ion  itfelf  cannot  be  j;>ut  in 
execution,  and  there  when  the  vouchee  dies,  the  execution  is 
dtfcharged  for  ever,  and  the  heir  in  tail  ihall  avoid  it.     Ibid» 

cites  17  E.  3.  II,  12.  • 

4.  ^arey  if  he  who  recovers  the  rent  fball  have  other  ext* 
cution.    ibid. 

5.  Execution  of  damages  of  the  father  was  awarded  againfi  ^^  J-rr^^ 
the  heir  upon  land  tailed ;  but  this  was  becaufe  the  heir  was  warned  citw^S^*  C^ 
mnd  tnade  default.    Br.  Execution,  pi.  149.  cites  39  AiT.  r8.         accordingly. 

In  what 
•  county  fcirt 

(X)    To  -what  Place  It  flull  be  awarded.  ^tS. 

Sectit.Sciit 

ti.  tF  a  man  recovers  ioanages  in  a^ion  oiwajie  in  -one  county^  ^*****  C*)» 

*"  the  writ  to  levy  this  fliall  iffue  to  the  flieriff  of  the  fame 
county  where  the  aSfion  was  brought  firji^  and  not  to  any  other » 
22  £•  3.  9.  b.] 

f  2.  But  if  the  Jheriff  returns  that  he  has  nothinff^  he  {ball  have 
execution  in  any  other  county  where  the  recoverof  wilK  29  £.  3. 

[3.  If  a  recognizance  of  hail  be  taken  by  a  yudge  of  C.  B%  st  Sef-  $ee  tit  Scire 
jeants  Inn  in  London  upon  an  original  brought  m  London^  and  Facias  (B) 
certifiis  it  in  Court  of  C.  B.  and  there  inrolPd^     But  it  appears  of  ji;  noj^, 
record  that  it  was  taken  as  before.  A  fcire  facias  maybe  awarded  there 
upon  this  recognizance  to  the  Jheriff  of  London  where  the  capias 
tvaSf  for  there  was  the  commencement  of  it,     Mich.  19  Car.  B» 
Rot.  141.  *  cum  farmer  between  Johns  plaintifF,  againll  Lee  and  •Qbartthe 
Pomeroy  manucaptors  for  Rice  Edward^  upon  a  recognizance  of  JJu.**"*^  * 
bail.  5  Ma.  Brook  Lieu  and  County  8  j.  per  Brook  nnd  all  the 
pro'thonotaries  of  the  common  pleas.     Alfo  in  the  Cafe  aforfc- 
&id  the  fcire  facias  may  be  awarded  to  the  Jheriff  of  Miidlefx^ 
where  the  recognizance  was  inroll'd.  P.  23  Car.  B.  R.  adjudged 
upon  a  demurrer  between  Andrews  and  Harbor ne.  Intratur.j 

[4.  Middiefex  Pafch.  20  Car.  B.  R.  Rot,  210.  adjudged  be-  l^^^f^*;^^^^^^^^ 
tween  Pultney  and  Forbench  to  be  well  brought^  and  tl)is  upon  pi^^^'itia 
debate  upon  my  motion.     Middiefex  Hill.  i7  Car.  B.  R.  Rot.  tiie  notes 
745.  between  Goddard  and  Vouchers.    Middiefex  Trin.  18  Car.  *^"** 
fe.  R.  Rot.  785.  between  Gutcb  v.  Dayntrie.  Middiefex  Paich. 
19  Car.  B.  K.  Rot.  77.  between  Smith  and  Norton.  Tr.  19  Car. 
B.  R.  Rot.  388.  between  Felgate  and  Gardener,  Note,  thcfe  pre- 
cedents were  ihew'd  in  the  faid  Cafe  between  Pultney  and  For- 
Sench.  And  note,  that  in  the  Cafe  Of  Andrews  and  Harborne  upon 
tny  motion  |o  havethe  opinion  of  the  prothonotaries  touching  ciie 

S  f  a  courfe 
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courie  in  fuch  cafe,  they  certified  that  it  ffiay  be  weB brought  in' 
London  or  in  MiddlefiXy  and  that  It  had  ufed  to  be  brought  atbcf 
•Br.  Lieu    jn  London  or  Middlefex.  Contra  ♦  5  Ma.  Brook  Lica  and 
citM^^Mki*    County  per  Brook  and  all  the  prothonotaries  of  Bank  that  it 
5  M.  r.       ought  to  be  brought  in  London  and  not  in  Mid<9efex.J 

Ifarecog.         j.  Jf  ^  man-  recovers  at  lyejimlnljlir  in  ad  ion  of  debt  upon  a 

uk^n"ar^*  r^»/r<^<5  at  Tori  J  yet  he  may  have  adion  of  Jebt  upm  it  in  Mid^ 

a  Judge's  dlefesty  but  he  Jhall  not  have  fcire  facias  upon  it  but  to  the  fiieriff  of 

chamber  in  the  county  of  York  \  note  the  divcrfity.     Br.  Lieu,  pi.  88,  cites 

London,  rj        ''    ^        q^  ♦  ^ 

and  after         20  n.  7.  3.  per  VUr. 

filed  in  Court,  the* fcire  facias  upon  it  fliaJl  {O  firft  into  Middlefei  ;  per  TwiOicn.  Vcbc  \%y.  HilL 
%l  U  24  Car.  2.  in  Maynard'i  Cafe. 

C  559  3  6.  Tf  a  man  has  judgment  to  recover  debt  or  damages,  and  cbe 
D.  162.  b.  defendant  has  lands  or  gocds  in  feveral  counties^  the  plaintiff*  may 
and  feeiM  P'"'y  ^vcral  writs  of  execution  of  all  the  goods  and  of  the  moiety 
tobeS.c.    of  all  the  lands  of  the  defendant  in  every  county,  and  not  for 

""He     parcel  of  this  debt  &€•  in  one  county,  and  for  parcel  of  it  in 

an^eiegir  another'  county ;  but  if  the  goods  or  lands  in  one  of  the  ccMinties 
intoasmany  are  fufHcient  to  pay  him,  he  fhall  be  fatisfied  with  one  execution 
counties  as    only.  Beridl.  59.  pi.  1 01.  Trin.  4  &  5  Ph.  &  Ma.  Anon,  in  a 

hepleafes;    ^^/^  J7     r  t        j 

perCur.  '^O**' 

Cro.  J.  246.  pf.  4.  Trln'.  S  Jac-  B.  R.  in  Cafe  rf  Goodyere  t.  Incc. Yel?.  179.  S.  C  &S.  F. 

admitted. Brownl.  107.  S.  C.  Sc  S.  P.  admitted. 

YeW.  179.  7.  If  a  man  )x:ii^  judgment  in  J9.  for  100 /•  he  may  immedi* 
Goodyere  ▼•  atelv  upon  his  prayer  have  an  elegit  into  as  matiy  counties  as  ke 

junce,S.C.    ^iVi_        .••  rt         \   -     -re      i  -  \      •     -  ^ 

adjudged'  pteajes  y  but  m  this  cafe  the  plamtin  taking  an  elegit  mto  the 
error;  for  county  of  Lancafler,  with  a  teftatum,  that  another  had  been 
coSf**  ^"  before  directed  to  the  (heriff  of  London,  who  had  before  re- 
the  prayer  turned  a  nihil,  and  it  appearing  there  had  been  no  fuch  return, 
of  the  plain-  it  was  held  to  be  error;  admitted  per  Curiam.  Cro.  J.  246. 
hfmighi^'  Trin.  8  Jac.  Goodier  v.  Incc. 

have  taken  his  elegit  immcdutcly  both  into  T.x)ndon  and  Lan<:ifter,  yet  ^hen  he  waives  the  bcmfflt 
thereof,  and  grounded  his  execuiicm  upon  a  tellatum  which  it  talfc,  this  makes  nror  in  thecaecwtioQ. 
BrownL  107.  S.  C.  but  Iccms  only  a  tranilatioo  of  Yclv.—  2  Brownl.  iO>.  S.  C.  aijacd. 
Wuc  no  reiblutioa. 

8.  Debt  was  brought  in  Htrefordjbirey  and  judgment  for  the 

plaintiff^    A  vOrit  cf  execution  was  directed  to  tbejheriffot  Rainsr* 

Jbire  in  Wales,   and    the   whole  Court  clearly   held    it  »el]« 

and  that  fo  it  may  well  be  into  the  county  palatine  of  Durhsm. 

2  Bulft.  156.  Mich.  II  Jac.  Bedo  v.  Piper. 

9*  The  firfl  fcire  facias  upon  a  recognizance  to  have  execu- 
tion ought  to  be  in  the  county  where  it  was  acknowledged;  ht 
when  it  tuasfued  therey  and  the  party  returned  dead^  it  may  befuii 
againjl  the  heir  or  tertenant  in  any  county  where  the  party  furmii'cs 
be  has  land.  Cro.  C.  313.  pi.  4.  Pafch.  9  Car.  B.  K«  lyres  r. 
Taunton. 

I0«  Bail  was  taken  by  commijjioners  in  the  county  of  York.  It 
was  refolved  that  2i  fcire  facias  brought  in  the  county  of  MiAflo* 
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fa  was  well  brought,  and  tKat  it  lies  agalnjl  them  etth  r  i^*  the 
tounty  ofTorkorMiddlefex.  2  Lutw.  1282.  1287.  Mich.  10  V/.  3. 
Redman  v.  Idle. 

11.  In  C.  B.  if  a  recognizance  be  taken  at  a  ^Jud^e^s  chamber  it  ^^'  ^*' 
is  a  record   immediately  upon  the  firft  caption,  and  binds  the  Wood*^sV 
lands  before  it  is  filed  at  Wedminfter,  and  when  it  is  filed  then  C.  accord- 
it  is  a  record   in  Court,  and  z  Jcire  facias  or  ^ebt  lies  upOn  it,  **i^y" 
either  in  Middlefex  where  fikd^  or  in  London  where  taken,  2  Salk, 

564.  pi.  4.  Mich.  2  Ann.  B.  R.  Shuttle  v.  Wood. 

12.  On  a  recognizance  taken  in  B.  R.  the  fci re  facias  mu/l  he  . 
brought  in  Middlefex  \  for  the  recognizances  there  are  not  obli- 
gatory by  the  caption,  but  by  their  being  entered  of  record  in 
the  Court ;  fo  it  is  of  debt :  hut  on  a  recognizance  in  C  jB.  the 

Jcire  facias  may  be  laid  in  the  county  where  the  caption  waSy  or  in 
Middlefex  where  it  is  filed '^  for  it  is  a  record  by  the  caption,  and 
become  immediately  obligatory,  and  therefore  may  be'brdught 
tber«;  and  it  is  alfo^Ied  at  Weftminfter  in  C.  B.  and  there  re- 
mains, of  record.  2  Salk.  60Q.  pi.  10.  Mich.  2  Ann.  B.  R. 
Shuttle  V.  Wood. 

(Y)  What  Things  may  be  put  in  Execution*       [  560  ] 

• 

t^-    A  Sheriff  upon  a  writ  of  execution  cannot  fell  to  the  party  ^  ^y»*» 

^^  a  furnace  annexed  to  the  franktenement ;  for  it  feems  ^^^  '*  ?*^ 
this  would  be  wafte,  he  who  had  the  land  beino:  a  leiFce  j  dubi-  o^  In^i^" 
tatur.  H.  37  Eliz.  B.  Day  v.  jfujlon  and  Bifbich,']  tachmcnt  if 

fixed  to  tht 

wdls  ofthehoufe.     Cro.  E.  374.  Day  t.  Bilbitch. Ow.  70,  71.  37  Elja.  C.  B.  the  S.  C. 

accordingly.— —FattSy  coppers,  tables  and  partitions  were  fct  up  by  a  foap-botler  for  the  conve- 
Bieoce  of  his  trade,  and  v^ho  alfo  paved  the  backfide  See.  and  thefe  were  all  taken  in  execution  by 
the  flieriffon  a  leri  facias,  and  i^  was  held  good  by  Holt  Ch.  J.  1  Salk*  368.  Mich.  2  Ann. 
Poole's  Cafe. 

a.  Rent  referved  upon  a  leafe  for  term  of  life  may  be  taken  in  S.  C.  cited 
execution  by  elegit,  and  the  plaintiff  who  recovered  may  diftrain  J(|jg^i*' 
for  the  rent,  and  yet  he  has  not  the  reverfion.     Br.  Diftrefs^  3  Bui'ft:  17. 
pi.  71.  cites  13  H.  4.  Fitzh.  Avowry  237. 

3.  Goods  taken  for  dijlrefs  cannot  be  taken  in  execution,     Br. 
Pledges,  pU  a8.  cites  35  H.  6.  25. 

4.  '^  Beafis  leafed  for  years  Qznnox,  be  taken  in  execution  for  •s.  p;  Br. 
debt  of  leflee  after  recovery  againft  leflee.    D.  67.  b.  a8.  Marg.  '^'*^'**/!*    ' 
cites  22  E.  4.  10.  Br.  Execution  i07.**Not  till  after  the  leafe  dtei\i  £• 
is    determined;  Per  Doderidge  J.     3  Bulft.   17.  cites  35  H.  4-   ro.  for 

X    oe  the  leifor 

^*  hixnfelfcan« 

aot  take  them  during  the  years,  and  yet  they  demurred  ft  adjonutur*— «*S«  P.  and  yet  the  debtor 
haa  property  in  reverfion.  •  Br.  Property,  pi.  33.  cites  S.  (?« 

.5.  Not  of  the  profits  of  office  of  fUaxir^  for  execution  can* 
not  be  of  what  he  camot  grant  and  affign  oven  C  7.  b.  pi.  lo. 
Tjpui.28H*8, 

9  f  3  ^.  A. 
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6.  A.  is  bound  in  aJlaiuU  to  B.  andjifws  the  land*  B.  extends 
the  lands  which  are  delivered  to  bim  in  execution.  It  ¥ras  ad- 
judged that  the  conufge  Jball  havt  the  corn  fnvn.  And  the  iame 
law  in  cafe  of  a  recognizance.  2  Le.  54.  pU  75.  Trin.  29  Eliz. 
C.  B.  Barden  v.  Withington. 

7.  A  chain  of  gold  not  anfwerable  to  the  quality  of  the  peribo 
that  has  it  on,  though  it  be  on  his  bodjj  {ball  be  uken  in  execu- 
tion ;  Arg.  Mo.  214.  pL  ^54..  Mich.  27  Sc  28  £Iiz.  in  the 
i:«xchequer. 

Le.  22e.  8.  A.  long  time  before  a  recovery  bad  againft  him  hj  B.fild 
^lJ^I[  goods  to  C.  but  with  this  provi/oj  that  J.  fiould  have  ftoffethn  tf 
PUyne,  s.  them  for  four  ycarSy  which  are  not  yet  expired,  and  ff  J.  tbm 
C.  adjudg-  pay  fucb  a  fum  of  money  the  fale  fhould  be  void.  A.  having 
defen^aot^^  Only  a  fpecifick  property  the  goods  are  not  liable  to  this  dd>C 
has  goods     Cro.  £.  218.  pi.  5;  Hill.  33  Eliz.  B.  R.  Bind  v.  Plain. 

l>y  lawful 

means*  viz.  Vy  bailment  or  otherwife,  neither  the  party  himfelf  nor  the  iheriflT  can  oobc  iBtofhc 
Koufe  to  feiie  them ;  per  three  Jqftieei.  Cfo.  £•  909.  pL  ao.  Mich.  44  ^  45  Elu-  B.  R«  in  Ct/k 
9i  Ji«f  jmap  ▼•  Creyfliam. 

9.  Term  in  right  of  the  wife  as  admnifiratrix  is  not  extendable 
for  the  debt  of  the  hufband,  and  if  the  hu(l»nd  had  himfelf  tbe 
term  as  eji^ecutor,  it  was  not  extendable  for  his  proper^  debt^ 
Cro.  E.  292.  pi.  2.  Hill.  35  EHz.  B.  R.  Ridley  v.  Punur. 

10,  Goods  pawned  prior  to  the  execution  (hall  not  be  taken  ia 
execution  till  the  money  is  paid  for  which  they  were  pawned ; 
for  the  property  is  only  in  the  pawnee^  and  the  judgment  creditor 

r  561   ]  iias  only  the  intereft  in  them.     3  Bulft.  17.  HiU.  12  Jac  B.R. 

in  Cafe  of  Waller  V.  Hanger.  '  •  . 

If.' Upon  a    levari    fac;  the  fheriff  may  take  ready  mmey. 

%  Show.  i66.  pi.  157.  Mich,  33  Car.  2.  B.'R.    T&e  f^fig  t* 

Webb.  ....... 

In  t  fieri  1 2.  Goods  in  execution,^  tho'  wrongfully,  being  once  feifed  and  in 

ftertff  ^^  cuftody  of  law,  cannot  be  feized  again  by  the  fame  or  apy  otbef 
turns  nu.ia  flie^ifF,  and  if  they  are  fold  thereon  fuch  bargaiii  is  v<nd;  per 
bona  on  fc-  Holt  Ch.  J.  Show.  174.  Mich.  2  W.  &  M.  Backhurft  v.  Cliii- 

funty given    i^     j  .'....  ..      •       .. 

fcndant,  by  this  the  property  of  the  goods  is  not  in  the  flieriffi  but  may  be  taken  i^cB  aartkr 
execution.    1  Vcm.  23^.  pi.  121.  Mich.  1^91.  ..Underwood  ▼.  Mocdant. .     _  •     -. 

Rc'^  ^sT'  ^3'  ^^^  and  plate  of  the  wife  ajigned  to  trufiees  hefore  mar* 
8.  c.  men.  ''^'^f^)  ^  which  the  huK»and  was  only  to  have  the  ufe  for  his  Iifr» 
HoQs  it  as  and  after  to-  the  wife,  her  executors  and  adminidrators  ;  but  if 
tlis  houfe-  xh^  hufband  furvived  her  then  he  to  have  the  abfolute  property, 
of  he  huf.  '  ^'  ^'^r.  this  IS  a  matter  purely  at  law,  whether  the  property  is 
band,  but  wcU  vcflcd  in  the  truftees,  or  whether  the  aflignment.  is  fraudp- 
hai  there  jg^t  as  *to  credito/s^  and  that  having  been  tried  at  law,  there  i$ 
fdicduic  to  ^^  room  for  equity  to  interpofe  5  for  then  we  muft  declare  that 
t  12  a.n<  to  be  no  ^raudin  equity  which  was  fotind  (o  at  law*  2  Vem* 
Sc*  efore*     2 38*  pi-  2  i K  Mich.  1 69 1  •  Under wood  v.  Mordant. 

uc:cCtiv.  ani  hf\u%  ukcn  in  execution  on  a  jucignient  after  the  death  of  the  httlbtti,  abitt  ra  fik4 
ia'c'^ui^y  tq  be  rcUcved  agaiiUl  the  judgmcntj  bu(w%ii  ^iixmiTcd  with  coftu 

14-  If 


^recution.  s^^ 

14.  l(  the  hzxWfk  t2Lkt  another  man* s  goods  in  execution  (tho* 
otherwifein  replevin),  an  a6lion  of  trefpafs  will  lie  ;  per  Holt  Ch« 
J.Carth.  381.  Trin.  S  W.  3,  B.  R;  in  Cafe  of  Hallet  v.  Byrt. 

15.  In  trefpafs  for  taking  goods  the  defendant  juftifies  by  a 
judgment  in  court  baron,  and  that  the  goods  were  taken  by  a 
Jevarij  and  delivered  to  him,  being  plaintiff,  in  execution.  De- 
murrer, judgment  pro  quer' ;  for  that  goods  fotaken  cannot  be 
delivered  in  execution,  but  perhaps  they  might  fell  them,  and  fo 
raife  the  money,  or  have  appraifed  them.  12  Mod.  494.  Pafch. 
13  W.  3.  Holm  V.  Hunter. 

16.  A.  has  a  judgment  for  ajuft  debt  againft  B.  and  takes  out  A.  reixe4 
a  fieri  facias,  and  gets  the  (herifFto  feize  the  goods,  but  would  foV'te^T** 
not  let  him  proceed  farther,  but  let  the  goods  fei%ed  remain  in  md  ibid 
eufiody  rf  B.  the  defendant,     C.  who  had  alio  a  judgment  againft  **>««  ^  ^^ 
B.  for  a  juft  debt  takes  out  a  fieri  facias,  and  per  Curiam  he  may  g*  Jj^^ 
feize  the  fame  goods,  for  the  former  was  a /rai/^2//^;2t  execution,  wards  J.  S. 
and  the  (heriff  might  very  well  return  nulla  bona  upon  the  firft  «««  W^v 
execution.    7  Mod.  37.  Trin.  i  Ann.  B.  R.  Rice  v.  Serjeant.     S*"nTth* 

flierifflevied 
^^\h.  of  thoCt  goods  ia  the  pofleflion  of  B.-»C.  broughttrover,  but  on  evidence' the  fsle  was  pro? ei 
fraudulent,  and  B.  was  in  poflcilion  of  them  all  along,  and  paid  lazes  for  the  farm  and  goods  Sec.  and 
therefore  the  judge  directed  the  jury  to  find  for  the  defendant :  but  for  want  of  proving  a  copy  of  the 
judgment  as  he  ought,  the  jury  for  that  reafon  only  found  againft  him ;  but  by  thejudge's  after  di- 
region  on  a  bill  by  the  bailiff,  and  proving  the  matter  as  above,  a  pcrpctuil  injun6tion  was  granted 
•gainil  the  judgment,  and  C.  topaycofts.     Chan.  Prec.  233.  Mich.  1704.  Kent  v.  Bridgman. 

17.  If  there  be  an  execution  againft  tenant  for  years  without 
Impeachment  ofwajle^  tho'  fuch  tenant  may  cut  down  and  fell, 
yet  the  fherifif  cannot,  becaufe  the  tenant  iii  fuch  cafe  has  only  a 
hare  power  with  an  interejl  5  per  Holt  Ch.  J.  at  Nifi  in  Middle- 
fex.     I  Salic.  368.  Mich.  2  Ann.  Poole's  Cafe. 

18.  But  where  the  tenant  has  an  inter efl  as  well  as  a  power ^  as 
tenant  for  years  has  xnjlanding  corn,  in  fuch  cafe  the  Jheriff' may 

eut  down  and  fell  \  per  Holt  Ch.  J.  Mich.  2  Ann.  at  Nifi  Prius  in  [    562    ] 
Middlefex.     1  Salk.  368.  Poole's  Cafe. 

19.  Things yi/  up  by  leffee  for  years  for  the  conveniency  of 
trade,  as  coppers  ^c,  are  feizable  on  a  ii.  fa.  but  hearths  and 
chimney-pieces  to  compleat  the  houfe  are  not.  I  Salk.  368.  Mich, 
2  Ann.  coram  Holt  Ch.  J.  at  Nifi  ,Prius  in  Middlefex.  Poole*s 
Cafe. 

20.  6  jfnn.  cap,  14,  f  I.  No  goods  upon  any  tenements  leafed 
Jhallbe  taken  upon  any  execution^  unlefs  the  party^  at  whofefuit  the 
execution  is  fued  cuty  Jhall  before  the  removal  of  fuch  goods  pay  to  the 
landlord  of  the  premijfes^  or  his  deputy^  all  money  due  for  rent  for  the  "^■ 
premiffes  ;  provided  the  arrears  do  not  amount  to  more  than  one  yearns 

renty  and  in  cafe  the  arrears  Jhall  exceed  one  yearns  renty  then  the 
party  at  whofejuit  ^c.  paying  the  faid  landlord  or  bis  bailijfom 
year's  rentj  may  proceed  to  execute  his  judgmenty  and  the  jhcriff  is 
required  to  levy  and  pay  to  the  plaintiffs  as  well  the  money  paid  for 
rent  as  the  execution  money ^ 

S  f  4  (Z)  T« 
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(Z)  To  what  Time  it  fhall  relate  for  Land. 

r      '      1  D*  T  F  judgment  for  deii  or  damagi  be  givin  in  Bank  up^n  truJ 

*  ^^'-  ^9>;         A  iy  +  JVi/f  Prw,  the  plaintifffliall  have  executicMi  of cbe  land 

•  ThU  was  ^^^^  ^c  defendant  W  thi  day  of  the  Niji  Prius^  for  this  and  the 
debtbrought  ^Y  ^^  Bank  are  but  one  day  in  the  law.    *  D.  3  &  4  Ma.  149% 

•giinft  the     go,  17  £.  3.  5.  b.    18  E.  3.  I4.  b.   f  18  E.  3.  38.  b.] 

licir  upon  « 

the  obligatiM)  of  the  aneeftort  and  the  defendant  aliened  the  affets  pending  th^  wiit«  ^d  yet  pleaded 
riens  per  defcent*  and.  this  being  found  againfthim*  a  general  jiK^ncnt  was  given.     Ibid, 
f  Fitzh.  ExecutioHi  pi.  58.  cites  S.  C  as  to  an  adion  of  wafte  tnc4  at  N$  Print. 

•Fitih.  Ex.  [2.  So  he  (kail  have  execution  of  the  land  which  he  had  iit  daj 
S^^'dtea.'*'  ^f  '*^  ^*»f«e/^  token.  •  21  E.  3.  51.  b.  30  E.  3.  30.  adjudged. 
s/c.  15  £•  3. .Execution  64.  31  £.3.    Execution  66.    f  >8  £•  3« 

+  Fitah.     38.    b.] 
Bzecution, 
f\,  58.  cites  S.  C.  as  to  an  a^on  of  wafte  tried  at  Nifi  Prius. 

Fitzh.  Exe-  [j.  In  ^^,  if  after  the  aiCfe  taken  it  is  adjourned  fir  £fficubj^ 
S'**dtcf  ^^^  ^^^^  judgment  is  given  for  the  plaintiff,  he  (hall  not  bavo 
s.  c.  executiony^r  damages  of  the  land  which  he  had  the  day  oftbi  m- 

queft  taken*     21  E.  3.  51.  b.  J 
•Fitxh.  Ex-       [4.  If  a  man  recovers  debt  or  damages  by  trial  by  infuifiin  Bmii^ 
Igl^dis^^'  he  (hall  have  execution  of  the  land  which  the  recoveree  bad  tbe 
S.  C.  day  of  the  inqueji  taken.     *  r8  £•  3.  38.  b.  Contra  19  £.  ab 

Execution  249.] 
•  Fitxh.  Exr  [5,  If  a  man  recovers  damages  againft  another  be  (hall  not  have 
^f  °dte?^'  execution  of  the  land  which  he  had  the  day  of  tbe  writ  purcb^ 
s:  c.  *  29  E.  3.  27.  \  li  E.  3.  38.  b.  30  E.  3.  26.  31  E.  3.  Exc- 
f  Fitxh.  cution  66.  though  averred  that  he  had  granted  his  chattels  aiM) 
^*c8^cites  '^"^*  '"'*  ^^  before  tbe  inqueji  taken  to  toll  him  of  executioa.] 

S.  C 

In  \xtifiS%  the  defendant  recorered  damages,  and  prayed  elegit  of  the  land  which  the  defendant  kad 
the  day  of  the  writ*  and  could  not  have  it^  but  of  the  land  which  he  had  the  day  of  the  judgBsnt. 
Br.  Elegit,  pi.  19.  cites  the  Regifter  fol.  93. 

Br.  Elegit,  [6.  I^or  of  the  land  which  he  had  when  hefirji  came  to  anfaer 
pi.  ^7.  cites  ^y*  j^  ^^g   -^  another  term  than  that  in  whigb  the  judgment  was^ 

Br.  Execu-  42  AflT.  1 7.  adjudged.] 

tion,  pi.  87. 

cites  S.  C. — See  pi.  is,  13.  the  nqtes  there. 

[  563  ]  [?•  If  a  man  recovers  a  manor  he  (hall  have  all  the  arrearages 
Though  he    incurred  mefne  between  tbe  recovery  arJ.  execution.   48  E.  3*  16.  b. 

did   not  fue  -^  ''  t  ^ 

execution  in  two  years  after.  Br.  Relation,  pi.  5.  cites  48  E.  3.  15.  per  Haniaer*  whkh 
was  denied,  for  ihe  execution  (hall  not  have  relation. — Br.  Arrearages,  pi.  5:  cites  S.  C.  and  Brook 
fays,  fo  it  feems  that  tenant  (hall  have  it  rill  execution.  ' 

[8.  If  an  inqueft  be  taken  by  Nifi  Prius  in  afiion  •f  dekj  and 
plaintiff  recovers,  and  the  defendant^  to  preyent  the  pbuntiff  of 

his 


tfreoition, 
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liis  execution,  thi  third  day  after  the  inquejl  was  returned  had 
aliened  the  land^  vet  the  plaintiff  (hall  not  have  execution  of  the 
land  which  he  hao  at  the  time  of  the  inqueft  returned.  14  E.  3. 
72.  adjudged.] 

[9u  If  a  man  fues  execution  out  of  a  recognizance  he  fball  not 
now  have  execution  of  his  land  which  he  had  the  day  of  the  recogni'm 
Xante  made.  29  £•  %.  32.  Curia  contra  i  £•  3.  12.] 
.  [I0«  But  if  ilpon  this  xhtjher iff  returns  a  nihil  then  execution 
fhall  be  of  the  land  which  he  had  the  day  of  die  recognizance 
•made.     29  E.  3.  32.  Curia.] 

[11.  If  a  man  acknowledges  a  recognizance  before  a  Judge  of  5«eittpr« 
Bank  or  King's  Bench  out  of  the  Court  as  at  Serjeant's  Inn  out  j^^^^^l^ 
of  the  Term^  and  after  it  is  entered  upon  the  roll  of  record  in  the  v.  Wood, 
'&me  Court  where  he  is  Judge,  this  (hall  bind  the  perfon  and  land 
of  the  conufor^^m  the  time  of  the  conufance  of  the  recognizance, 
for  it  is  a  recognizance  from  this  time.     Hobart's  Rep.  264. 
per  Curiam  between  Hall  and  Winkfield.'} 

[12.  If  a  man  recovers  debt  or  damages  he  may  fue  execution  *  Br.  Cie<r 
of  any  land  which  he  had  at  the  time  of  the  judgment.     30  E.  3.  "^^^^l' 
a4*  *  42  Aff.  17.  28  Aff.  41.  6  E.  3.  12.  and  not  of  the  land  s/c!^-!-. 
Hfhich  he  had  the  day, of  the  firjl  writ  purchafed."] 

[13.  If  a  man  recovers  debt  or  damages  he  {hall  have  execu.  ^f^^^ 
tion  of  the  land  which  he  had  thefirji  day  of  the  Term  in  which  he  hoftler,^ 
recovers ;  for  the  Term  is  but  one  day  in  law.    42  Aff.  17.  ad-  pUintiflF «. 
judged.]  ^"^  ^ 

^      o       J  on  demurrer 

upon  the  plea  of  the  defendajit»  and  prayed  elegit  of  jthe  land  which  the  defendant  had  the  day  he 
avas  brought  in  to  anfwer  and  could  not  have  itt  but  the  day  of  the  plea  pleaded,  which  wai  the  uuae 
term  that  judgment  was  given,  which  it  all  one  and  the  fame  day,  and  fo  in  effed  this  it  the  day  of 
the  judgment.  6r.  Hlcgit,  pi.  17.  cites  42^Aflr.  17. — But  42  £.  3.  11.  it  it  exprefled  platnlf 
the  day  of  the  judgment  rendered.  Ibid.^-But  per  Knivet»  if  it  had  paiTed  by  verdidt  upon  iifue,  he 
(ball  have  elegit  of  the  land  which  he  had  the  daf  of  the  inqueft  for  it,  and  judgment  rendered; 
quodnota.  Ibid. — Br.  Execution,  pi.  87.  cites  S.  C.  accordingly.— Ibid.  pi.  16.  citei4}  E.  3.  ix« 
accordingly.-— Ibid.  pi.  127.  cites  S.  C.  accordingly. 

fi4.  If  a  man  recovers  debt  execution  may  be 

fued  of  any  land  which  he  hath  purehafed  after  the  judgments 
30  E.  3.  24O 

C15.  If  a  man  recovers  debt  he  may  fue  execution  of  any  land  60  of  a  «. 
which  he  had  at  the  time  of  the  judgment^  though  he  had  aliened  it  "^^'^ 
before  the  execution.    30  E.  3.  24.]  Weftoncw- 

[16.  So  it  may  be  fued  of  any  land  which  he  had  bypurchafe  tra.  Mo.3&. 
after  the  judgment^  though  he  had  aliened  it  before  the  execution.  P'*  "^' 

*33  E*  3-  ^4..] 

17.  Jffife  of  rent  brought  by  a  prior^  who  recovered  the  ar»  ^«  affifii^of 

rear  ages  as  well  in  the  time  of  his  predecejfor  as  of  his  own  time^  and  ^^}  Jff  „- 

the  arrearages  for  a  term  pending  the  ajtfe^  viz.  incurred  after  the  lovtnd  the* 

adjournment  of  affife  in  Bank.     Br.  Arrearages,  pi.  9.  cites  29  ^^^  ^r 

Aff.  59-  rti^j, 

incurred  after  the  verdi£k  ;.qubd  nota.  Br.  Arrearages,  pi.  10.  citei  31  E.  3.  3  r. — So  in  affife  of  landt 
the  plaintiffrecover'd,  and  becaufe  the  land  was  worth  20s.  per  ann.  and  a  quarter  was  r     .r  .     1 
>  vafled  after  the  ajoumment,  it  was  .awarded  that  he  reocmr  tht  rent  of  this  quaner  with  ^    ^^^    ' 
^dasugeik    Ibid.  citeijiE.  3.3^. 

If 
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In  aiTife  of  rent  tlie  pUintiflT  recovered  and  jirayed  judgment  of  the  rent  and  dam^tes*  and  sf 
Arrearages  incurred  pending  the  writ ;  per  Cur.  he  Ihall  not  hare  it  but  o&!t  of  the  rent  and  da,* 
mages,  and  of  no  arrearages ;  but  in  writ  of  annuity*  the  plaintiff  but  recotcrdie  asniaty  and 
damages,  and  the  arrearages  incurred  pending  the  writ ;  but  c  ecotn  in  aflife.  Brook  ^jg^paa^ 
diveriitatem.     Br.  Arrearages,  pi.  7.  cites  57  H.  6.  38. 

*  Note,  that  in  fcire  facias  upon  a  recovery  in  writ  of  annuity,  the  plaintiff  cannot  rccorer  the 
arrearages  and  damages  incurred  pending  the  fcire  facias,  but  pending  tike  firft  miti  ^uod  aoCapcr 
judicium.    Br.  Arrearages,  pi.  16.  cites  9  H.  5.  7. 

1 8.  In  debt  on  a  b9nd  the  defendant  before  the  trial  cffnveyei  bis 

lands  to  another  «kc.  but  he  bimfclftook  the  profits  \  notwidiikuid- 

ing  this  conveyance  a  moiety  of  his  lands  are  extendable.    D. 

295.  a.  pi.  9.  cites  22  AfT.  44. 

Br.  War.        jg.  .Note,  per  tot  Cur.  in  a  queftion  &c.  that  if  a  man  makes 

X^S.^dtM  ^  fi^Jp^^^  «^'^^  warranty^  his  qther  lands  Jhall  not  be  hntmd  w:th^ 

s.  C.  out  judgment  in  any  a£lion,  and  that  if  a  man  recovers  dehty  he 

(hall  not  have  execution  of  the  land  of  the  defendant,  but  fuch 

land  which  he  had  at  the  day  of  the  judgment,  and  not  of  that 

which  he  fold  pending  the  writ.     Br.  Execution,  pi.  23.  cites 

2  H.  4*  14. 

20.  in  debt  againft  the  heir,  for  that  the  father  had  a  man  in 

his  cuflndy  in  execution^  and  fuffered  him  to  epape^  and  died ;  ad* 

judged  that  th<;  land  which  the  father  had  at  the  timt  ofthejudg^ 

^    ment^  may  be  extended  by  elegit  upon  a  fcire  facias  brought  againfi 

him  as  tertenant  of  land  liable  to  the  execution.     Dyer  271.  a. 

pi.  25.  Hill.  10  Eliz.  Anon. 

And  fuch         2 1.  If  a  man  recovers  annuity  agaiiifl  a  vicar ^  and  hefore  ext* 

waT'admit.  ^^^^^'^  ^^'  vicaridge  is  united  to  the  parfonagey  yet  the  plaintiff  may 

ted  12  K.    have  execution  againtt  the  lUcceflbr  by  /hewing  of  the  fpecial 

4- 43- 44-    mattery    per    Brian  Ch.  J.      Br.    Variance,    pi.   tea.  cites 

*''*'*•  20  E.  4. 6. 

6.  P.  Br.  22.  If  a  man  recovers  annuity  againjl  bailies  and  commonaltyy 
pi.  ii^.ciiet  ^^'^  before  execution  the  corporation  is  altered  to  mayor  and  common • 
8.  c.  alty,  yet  he  may  have  execution  ai^aini!:  the  new  corporation 

by  Ihewing   the  fpecial  matter,     lir.  Variance,  pi.  i02.  cites 
20  E.  4.  6.  per  Brian  Ch.  J. 
*^°  HiVi  '***       ^3*  "^^^*  brings  z  pra^dpc^  and  the  tenant  aRens  pendente 

tiiV  s.  r.  ^'^'S  y^^  the  rtcovtry  is  gobd  aga'tnjl  iim^  and  (hall  alfo  bind  every 
i>Y  Dyer       oHi'  wider  him  j  per  Andcrfon,  and  agreed  by  Periaoi.  Gouldil;!^ 

,«»ui  cofliinues  ten:int  to  the  action. 

24.  Debt  was  brought  again/}  the  heir^  who  pleaded  riens per 

defcivt  the  day   of  the  writ.     It  was  found,  ih^t  before  the  writ 

brought  he  had  aliened  the  ajfcts  by  covin  to  defraud  this  debt ;  and 

judgment  was  given  for  the  plaintiff,  and  that  this  is  well  found 

for  him  upon  ofEce  of  aflets  per  defcent,     D.  149.  a.  Marg* 

pi.  80.  cites  Trin.  33  Eliz.  B.  R.    Roufe  v.  B. 

Cro.F,.  116.       25.  Debt  againft  exQCulor  or  adminiflrator  \  recovery  is  had 

P'-  *^-  ?-9-  by  verdicSl,  and  on  this  judgment  given,  and  fi.  fa.  de  bonis  in- 

Ld  eit^^t'    teftaii,  oti  which  devajlaoit  returned^  and  eUgit  iffues  de  terris 

proprris 
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fropfih  of  the  adttiiniftrator  which  he  had  the  day  of  the  firft  judg^  ^>nted  him 
annu  Mo.  299.pl.  446,  Mich.  32  &  33  Eliz.  Mead  v.  Chcyny.  ecutori)!-!!" 

2  Le  188. 
^1- 1 35.  S.  C.  a  precedent  wis  Ihewn  to  the  Court  of  t*j  Elis.  and  thereupon  the  «1e^U  was  grant- 
c4.«— But  aa  lo  its  being  of  the  landi  which  the  executor  had  the  day  of  the  i^^  judgment  is  noC 
jpMntion^d  in  either  of  the  faid  books. 

96.,  Land  whereof  the  lail  ^'^^^  ieifed  at  the  time  of  entering  [  565  '\ 

Into  it  fliall  be  liable  after  judgment,  though  aliened  before;  And  a  «. 

per  Cl.encii  J.  Cro.  E.  580,  Mich.  39  &  40  Eliz.  B.  R.  Hoe  v.  J*|^^|*^  \^» 

Marfhall.  tho  aaioa 

to  the  bail 

3»f  all  aftiont  duties  and  demands  before  any  judgment  given»  and  after  upon  default  of  the  defendant 
cire  ficias  ifiues  againftthe  bail»  adjudged  that  this  releafe  (hall  not  bar  tho  plaintiff^  hecaufe  the 
iudgmcnt  was'  ameer  pofllbility,  and  therefore  cannot  be  releafed.  10  Rep.  48.ckfs  5  Rep.  70»  fu 
llotU  Cafe."  ■  See  tit  Releafe  (U)  pi.  33.  S.  C.  and  the  notes. 

27.  Upon  z  judgment  in  dehty  the  plaintiiFfhall  not  have  execu^ 
tion  hut  onfy  on  that  land  which  the  defendant  had  at  the  time  oftbs 
.  judgment^  for  that  the  a£tion  was  brought  in  refpe^  of  the  per* 
fori,  and  not  in  refpe£t  of  the  land.  Co.  Litt.  102.  a.  ad  finem. 
28*  But  if  an  a£tion  of  debt  be  brought  againji  the  heir^  and  he 
eiliens  banging  the  writ^  yet  fhall  the  land  which  he  had  at  the 
time  of  the  original  purchafe  be  charged,  for  that  the  acSlion  was 
brought  againft  the  heir  in  refpedt  of  the  land.  Co.  Litt.  102. 
i.  b. 

29.  If  a  man  is  nonfuity  the  land  only  which  he  had  at  the  time 
of  the  amercement  affejfed  Jhall  be  charged^  and  not  that  which  he 
bad  at  the  finding  the  pledges ;  for  the  amercement  is  not  in  re* 
fpedl  of  the  land,  but  of  his  want  of  profecution,  which  was  a 
default  in  his  perfon.     Co.  Litt.  102.  b« 

30.  But  the  ijfues  of  a  juror  Jhall  be  levied  upon  the  feffffee  aU 
though  thev  were  not  lojl  before  the  feoffment^  becaufe  he  was  re- 
turned and  fworn  in  refpedt  of  the  land.     Co.  Litt.  102.  b. 

'  31.*  If  the  landhtfirjl  executed  upon  afiatute^  and  afterwards 
SH  ilegit  upon  a  judgment  obtained  before  the  acknowledging  of  the 
fiatuie  comes  alfi  to  the  Jheriff^  the  moiety  of  the  land  extended  Jhall 
be  delivered  to  the  plaintiff  upon  the  judgment.  Brownl.  38, 
Freeman's  Cafe. 

32.  29  Car.   2.  cap.  3.  f,  14.  Every  judge  or  officer  of  the  This  ftatute 
Courts  at  Wejiminfler  who  Jhall  fign  judgments^  Jhall  fet  down  the  «na^ingthat 
day  of  the  months  and  the, year  heligns  them,  upon  the  paper  record  ftafrbi^nd 
fcfc.  which  he  flkill  fo  figKy  which  day  of  the  month  ^c.  Jhall  be  lands  but 
gntered  upon  the  margin  of  the  roll  of  the  recordof  the  faid  judgment  \  ^y  *^™ 
and  they  Jhall  be  accounted  judgments  only  from  the  time  of  fuchfign-  jSuttTonly 
ing  againji  purchafers  bonafide^  and  for  valuable  conftderation.  to  purcha- 

33./  10.  The  day  of  the  month  and  year  of  the  enrolment  of  re-  <ors;  fothat 
cognizances,  Jhall  be  written  in  the  margin  of  the  roll,  and  lands  in  Ji^thlsle. 
the  hands  of  purchafers  for  valuable  conjideration  Jhall  not  be  bound  mains  as  it 
hut  from  the  timtof  fucb  inrolments.  ^**  "^  *« 

'  common 

Jaw;  per  Ld.  Chancellor  Talbot  3  Wnjs's  Rep.  398.  pi.  ixi.  Mich.  1735.  Robjnfonv.  Tooge  ft 
al.'— So  that  as  between  crediton  a  judgmcat  entrcd  in  the  Yacation  relates  to  the  vft  day  of  the  pit« 
ceding  Term.  Jbid.  Marg.        .  .  .  ^ 
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34«  V  jfU^fmta  be  figned  in  HiUarf  TmUf  and  in  AelUift- 
queAt  vacation  the  defendant yiiZf  land»  and  before  the  cflbins  of 
Eaftcr  Term  the  plaintiff  enters  judgment,  it  (hall  cScBt  ds 
lands  in  the  bands  of  the  purchafor,  and  tf  one  enters  jadsnaent 
fo  in  vacatUn^  when  indeed  the  party  was  dtady  if  he  was  uviag 
in  the  precedent  Term  the  judgnnent  is  good  bj  relalioB. 
6  Mod.  191.  Trin.  3  Ann.  B.  K.  Hodges  v.  Templer. 

35.  judgment  agatnft  an  heir  on  affifs  corfejftd  ftiall  have  rela- 
tion to,  and  bind  from  the  filing  the  origmal  writ  or  bill,  and 
ihall  be  preferred  to  a  general  judgnunt  againft  the  heir  tho'  ob- 
tained prior,  and  tho'  the  original  whereon  &c.  was  filed  prior^ 
and  fuch  general  judgoaent  wilt  not  relate  to  the  arigiiia^  hvt 
binds  only  in  common  cafes  from  the  time  ef  the  jv^mcat 
given  J  per  Hok  Ch.  J.  Cartb.  245*  Trin.  4  W.  Jt  M.  m 
B.  R.Gree  v.  Oliver. 
C  5^^  3  36.  If//(7Jii/;jf'£/ alive  on  the  contmuance«day,jtidgiiient  nay 
be  given  tho*  he  te  dead  afterwards  ;  if  he  dies  before  the  £rjf 
day  of  the  Terviy  the  Court  cannot  take  notice  of  it  without  it  be 
pleaaed  as  puis  darreigne  continuance,  and  if  he  were  alive  the 
firft  day  of  Term  judgment  (hall  relate  to  that,  6  Mod.  aa;. 
Mich.  3  Ann.  B»  R.  in  Cafe  of  Fox  v.  Tilly. 


•^Foi.  S93;  (A.  a)  To  what  Time  it  fliall  relate  for  Chattels. 
^ — , — ' 

What  Goods  fliall  be  put  ia  ExecutiMu 

jTchtrfi"  ['•  T  F  an  enecutor  filb  ^j  g^K^s  to  ^^'t^^f^^^^ 
ie  bonii  againjt  him  and  before  judgment^  thofe  goods  IbaU  notoe 

l^roprii8»but  taken  in  cxccution,  for  they  Were  Tawfldlyboug^t.  9^H.  6.  SJ.b. 

%trL.    CuriaO 

H  fale  after  judgment  is  not  good,  tod  if  an  etongata  fimt  be  retained  tW  plaintiflrikan  Ika«e  ^taaetum 
dc  boQia  prepriii^    Br.  ExecutorSt  pi.  14.  cites  S.  €.-— Fioh.  Eicetttan*  pL  7.  ci^et  S.  C. 

By  the  com-      [2.  If  a  num  af\er  judgnunt^  and  before  execution  taken  «^ 
^"^J^     Jells  his  chatties  by  fraud  to  avoid  iXicmtlml  thofe  goods  at  die 


mn 


made  by      common  law  could  not  be  put  in  execution.    3  £•  3.  IthiKre 
fraud  was    North  Execution  108.] 

avoidable 

only  by  him  who  had  a  former  right,  title,  intereft,  debt  of  deaa&d.    3  R^  83.  a.  dtes  it  «  ai^ 

judged  Trin.  37  Elix.  C.  B.  in  Cafe  of  Uptoo  t.  Baflet. 


M0.S73.pl.  [j.  If  a  man  recovers  againft  J.  S.  and  fiies  cxeeutioo^ by  fieri 
min' tT*'  ^^'^^  ^^  chattds  which  J.  S.  had  at  the  tinu  of  the  estiewAm 
Brandiyo*     awarded  zx^  liable  to  the  execution.  Hill,  ri  Ja^B.  adjudgtdliy 

S'  JF'  .  ^ .  admittance  between  Cnmmin  and  BrandHn.'} 

$,  p.  held  '' 

ckady.— Btownl.  38, 39.  S.  C.  held  by  all  the  Judges. 

t€.  144,  [4.  Js  if  after  the  execution  awarded  againft  J.  S.— J.  S.  dSes^ 
Triif^'j?*'  7^^  ^  flicriff  may  after  execute  the  writ  vpM  the  fiinb  inihi 

mBtds 


hMffds^Ks  €3feeM§9rs  or  sdvuniftrators,  inafixrach  as  the  gocxis  Eib.  b.r» 
were  bound  b/die  award  of  execution.  16  H.  7.  6.  b.  per  Brian  p,,^*^*  ^ 
in  Execution  upon  the  Sutute  Stapie.3  Mort,,s'.  P« 

held  accord- 
iD||lx,  ant  S.  C.  cited  per  Curiam.— —Mod.  Rep.  x88.  pi.  19.  Mich.  26  Cif.  z.  C.  B.  Firrer 
w.  Brmkh  S.  P.  IkU  acconliogly. 

ZS*  ^*  l/**  ""*"  recovers  againft  J.  S.  as  executar  of  fF.  8.  of  the  Le-  ^44- pi* 
goods  of  the'deceafed  if  he  has  &c.  and  if  »of,  ^^  ^^n/i  propriisy  and  ^Jju^^, 
A^/  escecuiUn  accordingly  by  fieri  faciai^  and  after  4>efore  execution  m», 

made  by  the  fheriff  7.  5.  AW,  if  the  (keriff  docs  not  find  any  35*-  P*. 
goods  of  W.  S,  the  firft  teflator,  he  may  execute  the  writ  upon  y/ pjjj^* 
the  proper  goods  of  J,  S.  which  he  had  at  the  time  of  the  execution  s,  C.  ai- 
awarJedf  though  they  are  now  in  the  hands  of  his  executor  or  ad-  juig^— - 
miniftrator,  without  fuing  a  fcire  faciasy  inafmuch  as  they  were  jg^*  i.,^^ 
bound  by  the  award  of  the  execution.  Mich.  31  &  32  Eliz.  B.  JEl,  s.  C..  lieii 
but  adjudged  Hill.  32  Eliz«  between  Paris  plaintiff,  andMoffe  accordingly* 
W  Hm^  defendants.]  ^f '^^ 

115«  per  Car.  Hill.  10  Qto^ 

C6.  If  an  elegit  be  erroneous^  upon  whkh  an  alias  elegit  is  [   567    J 
granted,  all  the  goods  which  he  bad  at  the  ti^e  of  the  execution 
granted  are  liable.  B.  R.  Humphrie's 

Cafe,  cited  Hill.  II  Jac] 

7«  If  a  man  recovers  dan»ages,  and  the  defendant  aliens  his 
goods  by  fraudy  the  other  may  tak^  ijfue  upon  itj  and  if  it  be  found 
the  other  Ihall  have  execution  o(  the  goods  aliened  by  fraud ; 
<]uod'nota  per  Belle,  quod  noti  ncgatur.  Br.  Execution,  pl«  17* 
cites  43  E.  3.  2. 

8,  If  one  recovers  in  debt  he  fliall  not  have  execution  but  of  ■»«  ?^ 

thofe  g$ods  which  the  defendant  had  at  the  day  of  the  execution  2^**^^*^^ 

made;  quod  nota.     Br.  Execution,  pi.  23.  cites  2  H.  4.  14.        demoed  in 

debt,  or 
iraund  is  a  ftatvte,  the  joods  which  he  had  at  the  day  of  the  judgment,  or  acknowledging  of  the  re<^ 
<ogaicuice«  (ball  be  bound  to  the  exccMti«ft  in  whofefoerer  haads  they  come ;  quod  non  negatur. 
Ibid.  pL  ii6.  cttec  7  H.  6.  2. 

9*  Ca.  Sa.  awarded  and  an  oxtent^  and  between  the  date  of  the 
writ,  and  before  the  (hcriff  took  the  inquilition,  defendant  fells  tho 
goods  \  per  two  Juftices  the  iherifFmay  extend  the  goods  fo  fold 
(for  it  is  the  ad  of  the  party),  and  the  goods  he  had  at  the  time 
of  the  writ  awarded«     Mo.  21.  pL  72.  Hill.  2  Eliz.  Anon.' 

10.  On  recovery  in  debt  the  plaintiff  had  execution,  and  the  S.  P-^*^ 
AfenJant  after  tht  tefte  of  the  fi.  fa.  and  before  the  Jberiff  had  exe^  tT^'tl' 
jotted  it^Jsld  the  goods  bona  fide^  and  delivered  them  to  the  buyers,  award  of 
Adjudged  that  the  (heriff  might  take  them  in  execution  in  the  execution 
hands  of  the  buyers,  becaufe  when  fuch  execution  is  made,  it  ihall  ^Jrc^bSund 
have  relation  to  the  tefte  of  the  writ,     i  Leon.  304,  pU  423.  fo  that  thej 
Mich.  22  Eliz.  C  B.   Waftgford  v.  Sexton.  may  \^ 

^  taken  in  ei* 

cpution  into  whofe  hands  foeverthey^  come;  and . Walmfley  faid^  fo  it  wai ruled  in  a  ctfc  at  Hertford 
Term,  wherein  he  was  ofcounfel.  Cro.  E.  174.  pi.  4.  Hill.  31  Elix.  B.  R.  Anon.— -Per  Curiam, 
fid  ^%  pr^wittfAeiaid  gowii  (he  day  of  \h%  datt  Af  the  writ  or  Alnnraidi  can  Ibp  the  execution  { 

wberefort 


5^7  Crecutioif^ 

whtrdbre  tfity  i^rolved  th<  Juiy  todordingly*  Without  io^iriD^  of  the  fraii3»  aii4  tiifyMrfft  far  te 
flaiatiff.  Cro.  £.  440.  pi.  z.  Mich.  37  &  3S  Elis.  C.  B.    Boucher  t.  Wlfeman. 

11.  If  a  judgment  in  debt  be  given  againft  leflee  for  years,  and 
afterwards  be  fells  the  term,  and  after  the  year  the  plaintxflf  brings 
a  fci.  fa.  and  has  execution,  the  term  is  not  liable  to  the  execu- 
tion if  it  was  aiTigned  bona  fide.  Godb*  i6i.  pL  226.  Pafch. 
6  Jac.  C.  B.  Wilfon  v.  Wormall. 

12.  And  if  leflee  for  years  affigns  over  his  term  by  fraud  to 
defeat  creditors,  and  the  alBgnee  ailigns  it  over  to  another  bona 
fide,  it  is  not  liable  in  the  hands  of  the  fecond  af&gnee  to  exe- 
cution ;  per  Coke  Ch.  J.     Ibid,  in  S.  C. 

13.  Thd  fale  of  chattels  bona  fide  after  judgment^  but  not  after 
execution  awarded^  is  good;  per  Curiam.  8  Rep.  171.  a.  Paifdi. 
8  Jac.  in  Sir  Qerard  Fleetwood's  Cafe  cites  2  H.  4.  14.  9  H. 
6.  58.  ti  H.  4.  7. 

Tlieftatute  j^.  29  Car.  2.  cap.  3./.  16.  NowritofexectttionJbaUhinithe 
■Id^rjuriet  P^^^^^J  of  goods  but  ftom  the  time  (fits  delivery  to  the  fieriffet 
Mndft  the  coronery  who  upon  receipt  thereof  (without  fee)  jbatt  endorfe  on  the 
Ifopesty  of    iack  thereof  the  day  of  the  month  or  year  when  they  received  it, 

foodft  taken  ^ 

m  execution  from  the  delivery  of  tie  turit  to  the  Jieriffmth  refpefl  to  purcbufon  omfy.  Botai 
refpe£t  of  executors  where  the  ]n.rty  after  tbt  tefte  and  before  aeecutian  it  binds  the  ^ro^cttjfrom  the 
ujte.  Per  Ch.  J.  and  Dobbcn,  obiter.  Comb.  14.5.  Mich,  i  W.  &  M.  io  B.  R.  Anon. 

The  fiert  faciaa  bore  tefie  before  the  farty*t  demtbt  but  the  delivery  and  indorftmemi  ^Mtm*  mfttr. 
The  Court  held  the  execution  good  at  common  law,  and  rather  inclined  that  it  was  food  fioccihe 
ftatttte*  and  that  it  was  made  for  the  benefit  of  ftrangers,  il^ho  might  have  a  title  to  the  foods  be- 
tween the  ufte  and  the  time  of  delivery  to  the  (heriff,  but  as  to  the  party  htmfelf  ibe  goods  ^bciv 
bound  from  the  Cefte  ever  finca  the  ftatute.  But  it  was  ordexcd  to  be  fiirdier  fjpoken  to.  x  Veat* 
aiS*  Mich.  »  W.  &  M.  in  C.  B.  Anon. 

[  568  ]  15.  The  ftatute  o{  frauds  and' perjuries  intended  only  to 
2Show;48s.  remedy  an  inconvenience  of  felling  goods  zhtr  the  teftc  of  the 

&uth?(Mi  ^^*^  *  '^  ^^^^  ^^  ^^*^  binds  now  only  from  the  ddivery  qaoad  a 
T.  Rugby,  purchafor^  but  the  ftatute  was  not  made  for  the  benefit  erf*  the 
s.  c.  held  party  or  his  executors,  fo  that  quoad  them  it  binds  from  the 
!f!^^«|f-  tefte,  and  there  is'no  fraud  in  the  cafe.  Comb.  33.  Mich. 
a^7.  pi.  4.    2  Jac.  2.  B.  R.  Horton  v.  Ruefl>y. 

Houghton  V. 

RuflUyy  S.  C.  held  accordingly.— ^^Thisclaufe  ii  to  be  MnderJIood  of  tnt^Wi  of  a  fmrcbsfcr^  fmr^ 
tbafedhy  him  before  del'fuery  of  tbe  writ ;  but  ai  t*  the  party*  it  flull  bind  a»  before  from  the  tcAe 
n  it  was  before  the  ftatute.  Per  Cur.  12  Mod.  5.  Pafch.  3  W.  «^  M.  Dr.  Ncedham'a  Cafe.— 
S.  C.  cited  Skinn.  158. S.  C.  cited  8  Mod.  225. 

$.  P.  But  if  16.  If  a  writ  of  execution  be  delivered  to  the  flieriff  againft  A. 
^^"bfc^7  '"^  ■'•  ^^^omes  a  bankrupt  before  it  is  executed,  the  execution  is 
b^kruft^  fuperfeded,  and  confequently  the  property  of  the  goods  is  noc 
the  aa  of    abfolutely  bound  by  the  delivery  of  the  writ  to  the  (herifF.     But 

^i^Jfea  ^^  ^^  ^f  ^^^  w^>^  *>'n^*  againft  all  fales  and  ads  of  the  party 
tiie  goods     hiq^elf ;  per  Holt  Ch.  J.  Ld.  Raym.  Rep.  252.  Mich.  9  W.  3. 

levied  in 

ciecution  as  afore  fald ;  ruled  by  Holt  Ch.  J.  at  Guild-hall.  HiU.  10  W.  3^  in  Ckfe  of  CdUv.  Davis 

9i  al*  afiignees  of  Maul*  a  banknipt. 

Cro.E.iSi.  ly.  Fieri  facias  upon  a  judgment  defendant  dies  before  execm^ 
M^/JL.  *^^9  ^^  ^"(  ^^y  be  executed  upon  ^e  inteftaue*s  goods^  aiiJ 


Wyndham  faid,  the  property  of  the  goods  is  (o  bound  by  the  ^  Saik.3*o. 

teje  of  the  writ  as  that  a  fale  made  of  them  bona  fide  (hall  be  ^"Buck"nj. 

avoided,  to  which  the  Court  agreed,     i  Mod.  i88.  Farrer  v.  him. 

Brooks,  adminiftrator  of  Brookes.  B"«  now  a« 

to  a  ftranger 
ithu  noc  that  operation.     6  Mod.  292.  Arg.  cites  Mich.  9  W.  3.  Smallcomb.  v.  Cro£k 


Jay, 

execute  that  which  was  firft  delivered  to  him  ;  but  if  he  executes  n.  bV  H# 

the   laft  the  execution  is  good;  but  the  other  party  has  his  who  brought 

remedy  againft  the  (heriff;  but  as  to  the  party  himfelf  his  goods  fJcif/^/^/i' 

are  bound  by  the  tefte.  Adjudged.  Carth.  419.  Mich.  9  W.  3.  tbt  Jieriff 

B.  R.     Smallcomb  V.  Buckingham.  thatbewat 

not  in  bafie^ 
/•  took  0ut  MP  ti/arra/tt,  nor  left  any  fee,  and  this  iaclined  the  opinion  of  the  Court  more  ftroaglf 

againft  him.    i  Salk.  320.  Carth-  4^0. 5  Mod.  377.  reports  that  this  was  mention 'd  per  Holt 

Ch.  J.  and  that  Holt  faid,  that  if  the  fecon J jSen'/acias  b<xd  been  delivered  a  fortuigbt  after^  yet  i£ 
kt  bi ^r^  executed  \l  (^\\  be  good,  and  1  he  other  has  only  his  remedy  againllthe  iherifT.-^— The 
Court  thoaght  that  no  wrong  was  done  in  this  cafe,  becaufehe  that  had  i\\t  iixit-wnt  never  dejired 
€ny  xuarroHt^  and  waCt  plainly  deiigned  only  as  ^/creem  to  proted  the  party  from  the  fecond  fcire  faci^St 

and  judgment  accordingly,     ii  Mod.  116.  S.  C. Ld.  Raym.  Rep.  z;;i.  Smallcomb  v.  Croft 

and  fiackingham.  S.  C.  held  accordin?.Iyi  and  that  in  this  cai;  no  action  lies  againft  the  Iheritf,  be« 
caufe  he  who  delivered  his  writ  firlU  would  nottal^  a  warrant  from  the  fheriff  to  levy  the  goods ;  fa 
that  it  feems  he  had  a  defign  only  to  keep  that  execution  in  his  pocket  to  protect  (he  defieadanu 
goods  by  fraud.     And  judgment  for  the  plalntitf  by  the  whole  Court. 

19.  If  judgment  be  entered  in  vacation,  and  writ  taken  out  P«'  Holt 
againft  the  party's  goods  az  of  the  Term  before^  yet  the  writ  (hall  J^^'u^^^^for 
levy  the  money  of  his  goods  in  the  hands  of  his  executors.     Per  the  fake  of 
Holt,  7  Mod.  95.  Mich,  i  Ann.  B.  R.     Oades  v.  Woodward,   purchafon. 

and  in  re- 
tard to  lands,  but  ma!ces  no  alterations  as  to  goods,  but  binds  them  only  from  the  deliver;  oi'a  writ 
totheiheriff.     Ibid. 

20.  An  execution  was  taken  out  againft  the  tejiator  in  his  life^^^ 
time^  and  executed  after  his  deceafey  the  writ  was  returnable  Owtab. 
Martini,  and  executed  on  the  16th  day  of  November,  which  was 
^0  days  before  the  return  zvas  out ;  the  execution  being  fued  out  . 
before  the  teftator's  death  may  be  executed  afterwards  without  a 
fcire  facias,  as  was  refoWed  in  Dr.  Needhani's  Cafe  ;  and  it  may 
be  executed  at  any  time  before  the  return  of  the  writ,  nay,  on 

the  very  day  that  it  is  returnable,  and  good;  and  if  it  is  exe-  [  569  ] 
cutcd  in  the  Vacation,  it  fliall  refer  to  the  antecedent  Term,  and 
fo  it  £hail  if  it  is  executed  in  Term  time  ;  per  Cur.  8  Mod.  225. 
Hill.  10  Geo.  Anon.     And  fays  fo  is  Cro.  £•  181.  Parker  v. 
Mofs. 


(B.  a) 


5^9  ^fUttUm. 


{B.  a)    At  what  Time  Goods  ihall  be  put  la 

Execution. 

[l.  f  F  by  cuftom  of  a  viU  a  man  may  attach  the  goods  of  his 

^  debtor,  zvAy^2X.^iAR  goodz  fhalLhe  put  in  execvhvn  if  die 

fuit  pafles  for  him,  and  he  attaches  the  goods  accordingly,  yet  Ar- 

fore  the  trial  of  the  aSiion  if  another  has  an  execution  againft  thtfami 

ttkin  thofe  goods  Jhall  be  taken  in  execution ;  for  he  fhall  have  all 

the  property  which  the  owner  had,  viz.  to  have  the  goods  if  die 

fuit  pafles  againft  the  plaintiff,  or  the  overplus  if  ,^y  be,  (and 

it  feems  that  there  he  may  take  them  prefendy  if  he  wiD  pay  the 

debt  if  it  be  recovered,  for  the  party  himielf  might  pay  it  apd 

difcharge  the  goods),     ^4ich.  14  Jac.  in  the  Star  Chamber,  per 

Hobert  and  TanBeld,  and  adjudged  between  and 

Darfon^  and  Ironmonger  defendants.]] 

Cro.  J.  73.        1%.  If  the  (heriff  upon  a  fieri  facias  againfi  J,  S.feifet  a  certmM 

5dtJdff»d!~  wW  of  which  J.  S.  was  poiTciTcd,  and  ^tjheriff pays  pared  rf  the 

MoTvs;.     fnoney  recovered^  and  does  not  return  his  writy  and  after  the  iheriff 

pl.  1045.     is  removed  and  another  flicrifF  chofe,  and  after  the  writ  afeUfcbarge 

^y^  S  C    ^^  ^™  direftcd  and  delivered  he  fells  thejaid  wood^  this  is  a  law- 

di^iiti    *  ful  ^^^'i  becaufe  by  the  feifure,  though  the  writ  be  not  returned^ 

ihat  the  fait  he  IS  chargeable  to  the  party.     Tr.  3  Ja.  B.  R.  between  Jjre 

beca^Jdie    ^^ -^^^^^  '^^   which  intratur  P.  44  £1.   Rot.  308.   adjudged. 

(bcriff  was    X  34  ^'  6-  3&*  adjudged  ^  for  there  a  diftringas  iilued  to  the  new 

/      ^  ■    ^  flieriff  to  diftrain  the  old  (heriff  to  expbfe  to  fale,  which  doth 

•  Fol.  894.   not  give  him  any  authority  to  fell,  but  •  compels  him  to  do 

*•;; — ^'TT^.  what  he  might  before  do  by  the  law.] 

chargeable  ^  .   ^  ^ 

with  the  value.— Yelv.  44.  S.  C.  adjudg'd  contra,  that  the  ancient  flieriff  cannot  fell  the  goojs,  hrt 
it  is  not  ftated  there  that  the  ancient  Oieriff  had  paid  any  part  of  the  money  recovered. — 2  Saund.  47. 
cites  S.  C.  as  adjudg'd  in  Mo.  757.  Cro.  J.  73.  Dalt.  Off.  Vic.  cap.  2.  fol.  19.  contrary  to  the  Rea^ 
of  Yelv.  44.  and  fays  that  the  roll  of  this  cafe  is  in  Pafch.  44  Elix.  Rot.  3 1 8. — S.  C.  ci(cd  1  Sauna. 
345.  and  Hale  Ch.  J.  faid  that  the  roll  of  it  is  in  Pafch.  44  Elix.  618.— Mod.  31.  cites  S.  C— 
S.  C.  cited  by  Gould  T.  2  Ld.  Raym.  Rep.  1073.^*— S.  C.  cited  Vent.  3i9>  320.  but  adds,  (Scd 
nota»the  Court  faid  that  if  the^old  Aieriff  had  retarned  that  the  goods  had  remain'd  in  his  hands 
fro  defeOm  empiorunif  a  (ii/lringaj  fhould  have  gone  to  have  had  them  delivered  to  the  new  flienfft 
and  then  zvejiJirioai  expomat  £>uld  have  gone  to  the  new  (heriff.  See  Yelv.  44.)  i  StSk  32s. 
nl.  10.  Mich.  3  Ann.  B.  R.  Clerk  v.  Withers;  refolved  that  the  old  fheriffhat  not  only  authority, 
but  it  bound  and  compellable  to  proceed  in  the  execution ;  for  the  fame  perfbn  that  be^as  an  exccn- 
tion  ihall  end  it,  and  a  diftringas  nuper  vicecomitem  lies;  of  thefe  there  are  two  iorts«  one  is  t» 
diftrain  the  old  flieriff  to  fell  and  bring  in  the  money,  and  the  other  is  to  fell  asd  d«Eiver  the  munef 
to  the  new  (heriff  to  bring  into  Court;  which  plainly  fliews  hit  author!^  continues  by  viitac  of  the 
firft  writ. — 6  Mod.  290.  S.  C.  held  accordingly. — 11  Mod.  3  5.  S.  C.  If  one  Ibertff  levies,  the  fac- 
ceeding  (heriff  fliall  not  go  on  with  it,  but  tlie  old  flieriff;  for  after  goods  are  ooce  levied  a  fipcr«^ 
fedeas  cannot  ftop  the  completion  of  the  execution  which  a  writ  of  error  only  can  do.     11  Mod.  35. 

€1.  6.  Mich.  3  Ann.  B.  R.  Clerk  v.  Withers.  ■■  Bernard.  Rep.  in  B.  R.  Si.  MidL  t  Ceow  %, 

fWcoT  V.  Pokinghom  accordingly,  and  fays  that  this  point  was  fettled  in  the  Cafe  of  Clerk  v. 
Withers. 
t  Br.  £xecvtion,  pi.  11.  cites  S.  C.  - 

\  ^.  ^^'        [3*  ^^^  '^f  upon  the  fieri  facias  die  Iheritf  ntums  ilM  hi  h§i 


ifichfit    y^^^  ^^  i^^*  ^"^  "^"  invenit  emptvresy  and  after  he  b  r< 
£iii»'        aod  a  new  ihcriff  made,  tbi  old  fimff  €ami9t  fill  thm  t^^ 


though  a  diftringas  iflues  to  the  new  flicriff  to  make  the -old  Conic'sCarci 
fteriff  to  fell  them,  and  if  he  fells  them  upon  this  the  fale  is  not  a'ccorjUn^l^* 
good,  for  the  new  Jheriff  ought  to  fill  them,  P.  32  El.  B.  R.  Per  ^x^Ti^ll* 
two  Juftice6  between  Dod  and  County.  ]  .  to  be  s.  c. 

[4.  If  upon  a  fieri  fecias  the  (heriff  felfes  good§,  but  before  ^^cr  Holt 
/ale  a  fuperfedeas    comes   to   him,   if  the  flierifF  after  fells  the  ^*VJ*'^i5]|*- 

^        J     •'  •  /  *'.  •.    /•  J-."      •       .  •     •  '1       rfc-'o    />         3  Ann.  The 

goods  Without  a  writ  of  venaitiom  exponas  It  is  void.    r.   o  Lar.  fcciiflf  may- 
adjudged  per  Cur.  between  Scarling  and  King.']  fcllnotwith- 

■*"  ilanding. 

6  Mod.  193.  cites  D.  99.  thougHz  Roll  Abr.  491.  be  contra.-^See  tit,  Superfedcas  (D)  pi.  5.  an4 
the  notes  there. 

f5.  If  a  man  kafes  for  years  rend  ring  rent  the  reverfion  niay  be  Browni.33, 
extended  upon  an  elegit   during  the  leafe,  and  the  tenant  by  ""*S«^» 
etegit  {ball  have  a  moiety  of  the  rent.  Hill.  10  Ja.  B.  refolved 
per  Cur.     Sir  Thomas  Camhelts  Cafe,'} 

6.  By  13  -£.  I.  45.  Execution  may  be  within  a  year  after  thS 
•judgment, 

J,  If  a.man  leafes  his  chatties  for  years,  as  oxen  &c,  and  after  > 

is  condemned  in  10 1.  zndferi  facias  comes,  executionT^^// ;:«/ 
ie  thereof  made  during  the  years,  Br,  Chattels^  pi.  14.  cites 
22  £.  4.  29! 

8.  A  feri  facias  was  delivered  to  the  under-fbcrifF  9  Novem-  N^oy*  i^- . 
her  J  34  Eiiz.  and  the  fame  day  he  made  execution  \  on  the  fame  day  *JJ*.'*^"»*'"'^» 
a  writ  of  difcharge  was  delivered  to  him  ddted  the  6th  November,  s.  C.  but 
But  becaufe  he  did  not  prove  that  he  had  notice  of  the  writ  of  S.  p.  docs 
difcharge  before  the  execution  ferved,  the  Court  held  clearly  "Q^  »PP^||r'^ 
that  he  was  yet  flierifF,  and  chargeable  to  the  plaintiff's  a£lion,  execution 
he  not  Tjaving  returned  the  writ  nor  paid  the  money  levied  to  ^o  »">de  is 
the  plaintiff.     Cro.  E.  440.  pi.  i.  Mich.  37  &  38  Lliz.  C.  B.  f^^^^^gj^^j' 
Boucher  v.  Wifeman.  by  aii  the 

jnfticcs  x\^zi 
Vhat  a6ks  he  does  as  (h«riff  are  lawful  at  all  times  before  his  difcharge  received  or  pcrfed  notiee  of 
the  newfheriC    Mo.  i%b.  pi.  333.  Mich.  z6  Elit.  in  Seiat- John's  Cdfe. 

9.  Execution  was  taken  out  hy  fieri  facias  in  Trinity  Term  on 
a  warrant  of  attorney  to  confefs  a  judgment,  but  was  not  ferved  till 
after  the  defendant's  death,  which  was  in  the  Vacation ;  and  the 
Court  held  this  not  irregular,  but  that  it  may  be  fo  ferved,  the    . 
goods  being  bound  by  the  tefte  of  the  writ.  2  Kub.  257.  pi.  i. 
Mich.  19  Car.  2.  B.  R.  Drinkwatef  v.  Knight. 

lOl  Execution  may  be  executed  afier  the  death  of  the  party  \  ^^)^ow.^'f^i 
for  the  executor  being  privy  is  bound'  as  well  as  the  tcftator.  HausMon 
Comb.  33.  Mich.  2  Jac.  2.  B.  R.  Horton  v.  Ruefby.  t.  Rugby,f 

S.  C.    held 
accordifigly ;  for  the  ftatute  of  frauds  wai  iniendtd  on}y  for  the  benefit  of  pur^hafors  and  ilran^erty 
•ad  dot  of  the  party  or  his  executors. 

II.  On  a  demurrer  it  appearing  on  the  pleading  that  an 
execution  was  levied  before  the  judgment  Jig ned^  though  after  tlie 
firft  day  of  the  Term  to  which  the  judgment  related,  and  af:er  the 
•    VdL.  X,  T  t  tcftt 
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tefte  of  the  fieri  fecias,  yet  held  naught.     2  Show*  494.  pi.  469. 

Mich.  2  Jac.  2.  B.  R.  Stamp  v.  Kinfey. 
•  S««  12.  Execution  fued  after  the  year  •  [without  a  fcirc  facias]  if 

920.T.  C.'*  "°^  ^^'*^  ''"^  voidahle  by  writ  of  error,  but  till  it  be  rererfed  it  is 
'   '    '    a  good  juftification.     3  Lev.  404.  Mich.  6  W.  &  M.  in  C.  B. 

Patrick  v.  Johnfun. 
See  6  Mod.         1 3.  Execution  may  be  taken  out  on  z  judgment  before  nirj^  if 
it*iLTak«  '^  ^^  *^  ^^^^  Term,  othcrwife  not.  Cumb.  462.  Mich.  9  W.  3. 

out  three       B.  R. 

Terms  after 

confeflloD  without  entry*  and  goods  lericd  &  nulla  bona  returned  to  a  fccood  fi.  &.  \j  wnedver  flm 

tiC    Herring  r.  Crocker. 

f  571  ]  14.  A  writ  returnable  on  a  return-day,  which  is  a  Sumia^ 
t  Saik.  626.  cannot  be  executed  on  the  Monday,  diough  the  return  be  kept 
held*  Jord^  the  Monday.  6  Mod,  148,  159.  Pafch.  3  Ann.  B.  R.  Hanrej 
ifigiy.  V.  Broad. 

15.  After  writ  of  error  brought,  if  the  record  be  net  certified  at 
the  return  of  it,  upon  certificate  thereof  from  the  officer  of  tba 
Court  in  which  the  writ  of  error  is  returnable,  the  other  may 
have  a  writ  de  executione  judicii  of  courfe,  and  the  party  cannot 
binder  a  new  writ  of  error;  per  Cur.  6  Mod.  221.  Midu 
3  Ann.  B.  R. 

16.  \i  cejjet  executio  were  for  a  year  after  the  judgment,  yef 
the  plaintiiF  within  the  next  year  may  take  execution  without  a 
fcire  facias.  6  Mod.  288.  Mich.  3  Ann.  B.  R.  in  Cafe  of 
Booth  V.  Booth. 

17.  Execution  may  be  executed  at  any  time  before  the  return  of 
the  writy  nay  on  the  very  day  on  which  it  is  returnable  and  good  i 
and  if  it  is  executed  in  the  vacation  it  (hall  relate  to  the  antecedent 
Term,  and  fo  it  {hall  if  it  is  executed  in  Term  time.  8  Mod.  22c. 
Hill.  10  Geo.  Anon,  and  cites  Cro.  £.  i8i.    Parker  v.  Mofle. 


(B.  a.  2)  Where  one  fhall  be  in  Execution  without 

Prayen 

I  Saik.  17a-  I.  T  rpON  the  reddidit  fe  the  bail  are  difcharged,  even  upon 
Lwdingiy^  the  rr</^/W/VyS' before  a  judge  J  but  the  principal  there- 

upon is  not  in  execution  till  the  plaintijfbas  mad*  his  oU&iom  to 
have  him  in  execution,  and  upon  fuch  eleAion  there  is  a  eam^ 
tnittitur  entered  in  the  book  in  the  office,  and  the  tntry  mmfi  mem^ 


per  Hole  Ch.  J.  la  Mod.  583*  Mich.   13  W.  3.  Watfeo  ?• 

button. 


(c.;u 
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(C.  a)  In  what  Place  it  may  be  executed. 

[i.  TF  land  and  damages  are  recovered  in  ancient  demefniy  the  r»««h.  Dif-^ 

-*-  damages  cannot  be  levied  upon  land  held  of  the  manor  J[^, /h'J| 

which  is  frank-fee :  for  this  is  out  of  the  jurifdi^on.     7  H.  28.  s.  c!— 

A.  20.]  If  a  man  it- 

Govert  land 
and  damages  in  aflUa  in  ancient  demefne,  and  the  defendant  has  nothing  within  the  fnnchife  |» 
render  damages  {  as  in  London  &c.  there  the  plaintiff  may  have  debt  in  C.  b.  of  the  damages  and 
count  upon  the  recovery,  or  may  remove  the  record  into  Chancery,  and  fend  it  into  Bank  by  mitti« 
BUS,  and  have  fci.  (a.  upon  it,  and  fo  have  execution  in  Bank  upon  record  of  another  Court  j  ^u<»A 
iota.    Br.  Executions,  pi.  75.  cites  59  H.  6.  3. 4. 

[2.  Upon  a  capias  adfatisfaciendum  to  the  Jheriff  of  Middlefex 
to  take  J.  S.  if  the  flieriiF  takes  him  and  puts  him  into  Ninvgato^ 
which  is  the  common  prifon  for  Middlefex  and  London,  and 
after  another  writ  of  execution  comes  to  the  Jheriffi  of  London^ 
though  the  {berifFs  of  London  are  alfo  flieriiF  of  Middlefex,  and  . 
Newgate  (where  the  prifon  is)  is  the  prifon  for  both  counties^  yet 
the  prifoner  fliall  not  be  (kid  to  be  in  execution  upon  this  new 
writ  in  London,  nor  can  the  flierifFs  of  London  ferve  it  upon 
him,  becaufe  he  is  in  another  county  \  for  when  the  commitment  C  572  J 
is  to  Newgate  by  force  of  a  writ  to  the  fieri ff  of  Middlefexy  he  can^ 
not  be  jaid  to  be  in  any  refpeSt  in  the  county  of  London  \  for  the 
counties  continue  feveral  and  the  prifons  feveral  in  refpeflof  the 
feveral  commitments,  for  thgy  are  two  feveral  fides  and  one 
partition  between  them.  AAler  Parker  faid  to  me,  that  this 
was  fo  refolved  by  all  the  Juftices  upon  reference  by  the  Lord 
Chancellor  out  of  Chancery  P.  16  Ja.  in  one  C&ae*s  (Jaft.  Trim 
16  Jac.  B.  R.  Same  Cafe  agreed  per  Cur.  upon  habeas  corpus^ 
for  the  fides  are  feveral  and  diftind.     So  in  the  faid  Cafe.] 

[3.  If  a  man  recovers  againft  another  in  B,  R.  debt  ordamaget^ 
and  he  againft  whom  the  recovery  is  in  the  prifon  of  the  FUet^  he 
cannot  be  put  in  execution  upon  this  judgment  in  B.  R«  by  a 
fpecial  writ  to  the  warden  of  the  Fleet  to  retain  him  in  execution 
for  this  debt  without  bringing  of  his  body  in  B.  R.  by  a  habeas 
coitus.  Trin.  32  £liz.  B.  R.  (aid  to  be  adjudged  between  Ser^ 
jeantand  Brooi.'] 

'  [4.  So  if  a  habeas  corpus  be  granted  ogainft  the  prifoner^  and 
the  warden  of  the  Fleet  returns  that  he  is  languidus  in  prifona^  by 
which  &c.  vet  he  cannot  be  put  in  execution  by  a  fpecial  writ  to 
fiich  purpo(e  without  bringing  of  bis  body  to  the  bar  of  B^  R.  Trin. 
33  Eliz.  B.  R.  held  between  Serjeant  and  Brook."} 

5*  Note,  that  upon  a  tejiatum  a  man  may  have  an  elegit 
againft  an  abbot  in  a  foreign  county^  where  he  has  land,  upon  re* 
turn  of  nihil  in  the  firjl  county^  but  capias  lies  not  againft  the 
lord.     Br.  Elegit^  pi.  i.  cites  26  H.  8.  7. 

6.  If  we  fee  one  againft  whom  there  is  a  judgment  of  thif 

T  t  a  Coudt 
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Court  waU  in  Wejlndnjler  HaU^  we  may  fend  our  officer  to  tak< 
him  up  if  the  phintiffdefires  it,  without  a  writ  of  execution.  Per 
Holt  Ch.  J.  7  Mod«  52'.  I  Ann.  B.  R.  Anon. 

(D.  a)  In  what  Cafes  a  Man  fhall  be  in  Execution 

before  Prayer. 

f"^""^^"^^  [l.  T  N  a  dcht  againft  J.  S.  if  the  defendant  le  taken  upon  a  la* 

*  ^^^'  ^95'^  J-  titat  and  committed  to  the  Marjbal  for  the  default  of  latlj 

*  ^  and  after  the  plaintiff  recovers  *  againft  him,  he  continuing  in  pri- 

fon,  yet  he  ftiall  not  be  in  execution  for  this  judgment  before  prayer 
of  the  plaintiff.     M.  4.  Ja.  B.  R.  between  Camind  Copping,'} 
Cro.  J.  364,       ("2.  If  a  man  recovers  damages  in  a^'on  upon  the  cafe  againft 

11'  l;  Hani  •  J-  *•  ^^  ^-  ^-  ^^^  ^^^^  J-  S.  being  in  cujlodia  Marefchalli,  yet  he' 
ford.  s.  c.  uiall  not  be  in  execution  upon  this  judgment  tho*  it  be  within 
but  not  the  year,  before  prayer  of  the  plaintiff,  for  the  Maribal  cannot 
^^Roll^  take  notice  of  every  judgment  againft  every  prifoner;  but  «^ 
Rep.  104.  prayer 'o^  the  plaintiff  a  commit tiiur  Jhall  be  entered  upon  the  roQ^ 
pi.  43.  Bel-  and  then  he  is  in  execution.     Hill.  12  Jac'  B.  R.  adjudged  bc- 

fordrs"  cI  ^^^^"  ^'^  ^^"^^y  ^^^^^"  ^«^  Hanfordr\ 

hnt  S.  P.- ' 

docs  not  clearly  appear.— Ibid,  13  ^  pi.  ti.  Hanford  t.  Bcllowes  S.  C.  9c  S.  P.  aod  Mann'  c!cfice 
faid,  that  the  ufe  is  in  fuch  cafes  to  make  an  entry  quod  committitur*  and  then  the  N'ariKal  it 
chargeable  with  him  and  not  before. — After  judgment  defendant  came  into  Court  and  furrecdered 
bimfelf  in  difcharge  of  his  bail,  which  was  entred  of  record,  but  the  plaintiff  being  demanded  if  h* 
would  pray  him  in  execution,  refuting  the  famcf  the  defendant  and  hu  furetics  were  all  diichargtd. 
Le.  58.  pi.  74.  Pafch.  29  £liz.  C.  B.    >'uUwo*d  t.  FulBbd. 

C  573    3       [3*  If  *  judgment  be  given  againfi  J^  S.  who  is  in  the  Fleet  a 

prifoner  there,  and  after  the  warden  of  the  Fleet  informs  the  Court 

of  Chancery  that  the  faid  y.  S,  is  in  ward  of  the  PUet  for  certain 

caufes  upon  which  the  Court  commands  the  warden  to  detain  him  in 

execution  till  fatisfa(Stion  of  the  judgment,  yet  J.  S.  is  not  in 

-     execution  upon  the  judgment,  becaufe  this  was  not  at  the  rcqueji 

of  the  plaintiffs  but  done  without  his  prayer,  for  it  may  be  that 

he  will  ele<3:  another  execution  &c.  D.   13  &  14  £1.  B.  R. 

306.63.] 

•  Cro.  t.        [4.  If  a  man  recovers  in  debt  and  outlaws  the  defendant  after 

7c6.  pi.  18.  judgment,  and  after  within  the  year  the  defendant  is  taken  by  « 

&4a  e1[z.    ^^P^^^  utlagatumj  he  fhall  be  in  execution  for  the  plaintiff  before 

c.  B.  Leigh,  prayer,  becaufe  the  outlawry  was  at  the  fuit  of  the  party.  5  Rep. 

^n  V  Car-  gg.  «  Qamon's  Cafe,  adjudged.     H.  41  El.  B.  R.  between  t 

!!!l.Wherc  ^^«»'r  andStukely.     M.  43  &  44  El-  B.  R.  per  Cur.] 

the  outlawry  i  %  upon  mefne  procefs,  the  party  outlawed  is  in  cuftody  merely  at  the  fuit  of  the  Ktofv 
and  the  plaintiff  has  no  interefl  in  his  body;  but  where  the  outlawry  is  after  judgment  the  party  \m 
in  execution  for  the  plaintiif.     Cro.  E.  yoS  707,  pi.  28.  in  S,  C — Mo.  5O6.  pi.  771,  Laytoor. 

Garnoncc  S.  C.  refolvcd. S.  C.  cited   1   Salic.  %%o. — 5  Mod.  aoi.  cites  S.  JC. — — 5.C  dtei 

Gibb.  265.  and  admitted  per  Curiam. — S^C.  cited  Bridgm.  7.— '7  Mod.  65.  citMS.  C.«--^S.  C 
cited  and  admitted  per  Cur.  Gibb.  265. 

i  Cra.  £»  65a.  pi.  9.  HilL  41  Elix.  B.  R,  |he  S.  C,  but  not  euaiy  S.  P. 
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« 

{^5.  But  otherwife  it  is  if  he  be  taken  by  capias  utlagatum  afar  Cio.B.467- 
the  yeary  becaufe  there  he  could  not  have  a  capias  againft  bim.  sj^|J[l_ 
Dubitatur  H.  38  El.  B.  R.  htVNCtn  Norton  and  Sbarpe,'}  5  Mod.  10^. 

circs  S.  C. 

[6.  But  if  a  man  recovers  in  debt  and  outlaws  the  defendant  Cfa^E.?5o. 
after  judgment,  and  after  within  the  year  the  defendant  is  takeq  f,^'^  p«,hani 
by  capias  utlagatum,  though  he  be  in  execution  for  the  plain-  and  Fcnner 
tifF  prima  facie,  yet  he  may  ?nake  an  eletiion  that  he  Jhall  n&t  be  in  ^^^  thai  his 
execution  for  him.  M^  43  &  44  El.  B.  R.  per  Cur.  between  ^j^l^^^^^  ^"^ '''* 
Shaw  and  Cutterejffe,}  capias  utla- 

gatum iball 
not  be  faid  to  be  an  execution  for  the  plaintiff  unlcfs  the  plaintiff  pram's  to  hare  it  fo;  for  it  is  a  writ 
for  the  King  and  is  ad  recipiendum  quod  Curia  coDfideravcrit ;  fo  though  the  plaintiff  iues  it  out  it 
is  not  any  clc^ion  in  him  to  have  the  party  in  execution  till  he  prays  it,  and  the  Court  awards  it; 
but  Gawdy  conrra.-^S.  C.  ciied  Arg,  5  Mod.  201. 

R.  being  outUwedafter  judgment  was  taken  by  capias  utlagatum,  and  afterwards  pardo^ned.  Tho 
plaintiffbroughtfcire  facias  and  had  judgment,  and  execution  awarded.  B.  afiigncd  for  error  iha^ 
the  fci.  fac.  crronice  emanavit,  becaufe  he  was  in  execution  upon  the  capias  utlagatum  for  the  party. 
But  adjudged  that  he  was  not  in  execution  for  the  party  without  prayer.  ^lo.  59S.  pi.  Si 7.  Mich. 
34  &  i?5  Elir.    Weft  v.  Blackhead. 

Defendant  was  in  cuiiody  upon  a  capias  utlagatum  fued  after  the  year ;  it  was  arreed  that  h< 
could  not  be  in  execution  at  the  fuit  of  the  party  without  prayer.  5  Rep.  89.  b.  Trin.  xi  £I^. 
Ct  B.  in  Froft's  Cafe. 

7.  If  a  man  recovers  debt  or  damages  againjl  a  man  who  is  inpri* 
fon^  and  after  he  efcapes^  adlion  o^debt  lies  againji  the  gaoler  ;  p*r 

^krene  ;  quod  non  negatur ;  and  therefore  if  it  be  law  it  feems 
that  the  body  is  in  execution  though  the  plaintiff  does  not  pray. 
it;  quaere  inde.  Br.  Execution^  pi.  139.  cites  11  H.  4.  44.  45, 

8.  A  man  was  condemned  in  ivrit  of  forger  of  falfe  deeds^  and. 
therefore  was  committed  to  tbe  Fleet  at  the  prayer  of  the  King's 
attorney  for  a  fine  to -the  King  and  ejcaped^  and  the  party 
brought  writ  of  debt  in  the  Exchequer  againji  the  warden^  and 
there  by  fomc  it  is  not  execution  for  the  party  unlefs  he  had 
prayed  it,  and  it  does  not  appear  there  whether  he  was  imprifoned 
for  fine  of  the  King  within  the  year  after  judgment  given  ;  for  if 

within  the  year,  then  he  remains  in  execution  for  the  party  as  it. 
feems  ;  contra  if  after  the  year ;  quxre.  Br.  Execution,  pi.  47, 
cites  7  H.  6.  5. 

9.  In  an  appeal  it  was  faid  by  Vavafor,  and  not  denied,  that  [   574   J 
if  a  man  recover s^  and  at  the  time  of  the  judgment  the  defendant  is 
prefenty  the  juftices  ought  to  ^ward  him  to  prifon,  and  this  it 

feems  in  aclion  perfonal,  where  the  body  may  be  taken  in  exe- 
cution ;  but  Brook  fays,  quaere  legem,  if  the  plaintiff  does  not 
demand  itj  for  it  may  be  that  he  would  rather  have  fi.  fa.  or 
elegit.     Br.  Execution,. pi.  105.  cites  21  E.  4.  7j. 

10.  The  qucftion  was  if  one  outlawed  after  judgment  (on  a  l>fendan.t 
ca.  fa.  within  the  year)  and  taken  on  a  cap.  utlag,  afrer  the  year  ^^=^»  ^^^ 
can  be  in  execution  ior  the  ph'mtifE withoi^t prayer  ?  The  Court  h.caring'^t 
inclined  that  it  might  but  (becaufe  Serjt-ant  Levins  was  to  faid  they 
grgue)  adjornatur.  Cumb!  -27^.  Trin.  8  W.  3.  B.  R.  Wolf  v.  were  in- 
P^vidfon.  ^  gi,,  j,.jg, 

n^cntfbr  the  plaiaiiff'.    x  Salk.  319.  S.  C— 5  Hoi.  200.  S.  C«  adjudged  foe  Sie  plaintiff** 
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(£•  a)  Upon  Prayer  without  more. 

In  what  Cafes  he  ihall  be  in  Execution  upon  Prayer 
before  Habeas  Corpus  fued  by  Committitur 
entered* 

[l.  TF  a  man  recovers  in  Bank  debt  and  damages  again/1  J.  S^ 
'*'  and  has  judgment^  though  J.  S«  be  a  prifoner  for  other 
caufes  in  the  Fleets  which  is  the  prifon  of  the  Banc,  and  the  war- 
den informs  the  Court  of  it9  and  the  Court  commands  him  to  retain 
him  in  execution  till  Jatisfa^ion  of  the  judgment,  yet  be  is  not 
in  execution,  becauie  he  was  not  brought  to  the  bar  by  habeas  cor^ 
fuSy  an(|  viewed  and -demanded  of  the  prifoner  if  he  be  the  iame 
perfon  who.  Is  condemned,  or  not,  which  it  is  the  office  of  the 
Court  to  demand  of  him.    D.  13  &  14  EL  306.  63.] 

[2.  The  fame  law  is  in  the  Chancery,  D.  13  &  14  El,  306.  63* 
Br.  Zneom  [3.  If  a  man  be  attaint  of  a  trefpafs  at  thefuit  of  the  party  in 
^•iT'  ^*  *r'  *"*  fs^ion  oftrffpafs^  and^fttr  is  taken  in  execution  for  the  fine  of  the 
f  'ritih,  ^^H*  ^^  ^^  whofe  fuit  he  was  attaint  may  pray  that  he  remain 
Eiecutioo,  in  execution  for  his  damages  recoverecC  and  he  (hall  not  be 
P?*  y-  fuiFered  to  go  at  large  before  fatisfafiion  of  them,  becaufethc 
*****  •  "  King  comes  to  the  fine  by  his  fuit.  22  Aff.  74.] 
Br.   Execti.       [4*  TYi^  fame  law  is  if  a  man  who  is  attainted  of  a  diffiifin  with 

rion,  pi.  81.  force  be  taken  in  execution  for  the  fine  of  the  King.  22  Aff.  74.] 
^.  P.  tnd    -^  p  /-^j 

S.  C.-rrFitzh.  Exe(udon«  pi.  fix.  cites  S.  C» 

[5,  If  a  man  recovers  damages  in  ajftfe  again/I  three^  and  after 

r*  ^      N  one  is  taken  by  capias  pro  fine  of  the  King^  he  {ball  pot  be  in  execu- 

»  F0I.896.    tion  for  the  recoveror  upon  *  prayer  for  the  damages,  becauie 

^   ■  ^         the  execution  purfues  die  original,  which  was  joint,  and  he 

ought  to  have  one  execution  againji  all  jointly^  and  cannot  have  it 

^gainft  one  only,     15  H.  7.  6.  Curia.] 

[6,  If  execution  by  default  be  awarded  in  a  fire  facias  upon  a 
judgment  in  debt^  and  defendant  after  the  year  and  day,  viz.  foot 
years  after  zvas  in  the  Fleet  for  another  couje^  and  ^y  habeas  c§rptts 
was  brought  into  Bank,  and  being  oppofed  by  the  Court  if  he  was 
r  ^m^  n  the  perfon  who  was  condemned  as  above,  and  he  grants  it,  be 
ihall  be  committed  in  execution  at  the  prayer  of  the  plaintiff,  as 
it  feems,  though  it  be  after  the  year  and  the  day^    D.  4  £li2. 

3H-  47O 

[7.  \i  A.  recovers  againJl  B,  by  Judgment  in  B,  R.  and  upon 

this  B.  renders  himfelfto  prifon^  and  after  brings  writ  of  error^  and 

has  fuperfedeas ;  yet  after,  upon  the  prayer  of  the  plaintiff,  the 

Court  niay  commit  him  in  execution  though  the  record  be  i(» 

fnoved,  inafmuch  as  he  had  not  found  bail  upon  his  writ  of  error. 

f.  9  Car,  B.  R,  Symond*s  Cafe  was  fuch.] 


«recurton.  S7S 

8.  A  man  wis  condemned  in  C.  B.  andfent  io  the  Fleet  in  exe« 
rution,  and  he  was  alfi  attainted  ofdiffitfm  with  force  in  affife  in 
Fais<^  and  this  record  fent  into  Bank  hy  mittimus^  and  the  plaintiff  in 
the  affife  prayed  that  the  warden  of  the  Fleet  he  demanded  io  be 
charged  with  the  fame  prifoner  for  his  execution  alfo  \  per  Newton, 
this  cannot  be  without  procefs.  Br.  Execution,  pi.  54.  cites  22  H. 
6.  15. 

9.  So  of  a  recognizance  before  the  Mayor  of  the  Staple^  or  in  other 
Courty  which  was  fent  here  by  mittimus^  he  fhall  not  be  put  to 
anfwer  to  it  without  proccfs  ;  for  he  may  plead  diverfe  pleas  to 
it.     Br.  Executions,  pL  54.  cites  22  H.  6.  15. 

10.  But  per  Brown,  if  it  was  a  record  of  this  place^  the  warden 
(ball  be  charged  with  his  prifoner  by  parol  with  this  execution 
alfo,  and  if  he  be  here  in  the  hall,  he  fhall  be  arretted  by  an 
officer  of  this  place  by  command  of  the  Juftices,  and  fhall  be 
put  to  anfwer  to  the  record  without  other  procefs ;  but  if  the 
record  of  another  Court  be  fent  here,  they  cannot  fo  arreft  the 
party,  but  award  fci*  fa.  orfi.fa.  as  the  cafi  requires.    Ibid. 

11.  And  per  Wideflad  in  another  fuch  cafe  as  is  at  the  bar 
anno  2  H.  6.  Ro.  15.  200  and  300.  the  warden  of  the  Fleet  was 
<leman(ied  and  came,  and  it  was  demanded  of  him  if  he  had  fuch 
prifoner,  who  faid  chat  he  had  ;  by  which  he  was  commanded 
upon  pain  of  the  record  to  keep  him  &c.  But  per  Portington^ 
this  is  againft  reafon  without  anfwer.     Ibid« 

12.  In  debt  where  the  defendant  is  taken  by  capias  for  a  fine  to 
the  King  for  the  denying  of  his  deed^  he  fhall  not  remain  for  the 
execution  of  the  party  if  he  prays  it,  where  he  has  taken  fi»  fa. 
before;  for  though  the  fifa.  is  not  returned^  yet  it  may  be  that 
the  fherifF has  t2\ken  the  goods  &c.  and  when  he  has.eledion 
and  eleSs  to  take  the  goods,  he  fhall  not  have  the  body  {  quod 
nota.  But  if  the  fi.  fa,  be  returned  quod  nihil  habet,  then  he 
fhall  have  his  body  in  execution,  and  not  before,  by  which  the 
defendant  found  furety  for  the  fine  to  the  King,  and  went  fine 
die.     Br.  Executions,  pi.  62.  cites  15  H.  7.  28. 

♦ 

(E.  a.  2)  Where  one  taken  for  a  Fine  to  the  King 
fhall  remain  in  Execution  for  the  Party. 


!•     J  SSIS  E  by  two  againfl  three^  and  the  diffeifen  found  with  s.  p.  be  it 
■^'*'  force^  by  which  iffued  capias  profine^  and  the  defendant  is  within  ih# 
takeny  he  fhall  remain  for  the  damages  of  the  party  notwithfiand^  yearorafuf 
Ing  the  capias  and  outlawry  upon  it  be  the  fuit  of  the  King^  and  he  ibid.pu'50. 
fi)all  not  have  charter  of  pardon  allowed  before  he  has  made  gree  of  cites  1 1  H. 
the  damages  f  per  Gafcoign  clearly,  quod  nemo  negavit,  and  ^* '^* 
this  was  faid  in  a  writ  of  error  to  reverfe  the  outlawr}'  upon  fuch 
capias,  by  reafon  that  the  King  had  pardoned  the  difTeifln  with  r    r^6  ] 
force  before.    Br.  Executions,  pi.  30.  cites  7  H.  4.  39,  40. 

2.  In  fpecial  affife  the  defendant  wsks  found  adiffeifor  with 
/orfCy  hy  which  the  plaintiff  had  judgment  to  recover^  and  after  the 

T  t  4  plaintiff 


I 

« 

plaintiff  died^  and  after  the  executors  made/urmi/e  that  their  tejh* 
tor  was  not  fatisfied  of  the  damages^  and  attained  certiorari  out  of 
Chancery^  and  removed  the  record  into  C.  B.  which  was  granted  t§ 
the  executors  Jo  profecute  the  execution,  and  capias  iffiied  upon  the  «- 
cord  in  Bank  pro  fine  Regisy  by  which  be  was  taken  and  awarded  to 
the  Fleets  and  he  prayed  to  find  furcty  pro  fine  Regis,  and  to  go  at 
large,  and  per  PnTot  and  Billing,  he  (hall  not  remain  for  the 
execution  of  the  party,  becaufe  it  is  after  the  year  j  but  he  is  put 
to  fci.  fa.  and  e  contra  if  it  was  zvithin  the  year  \  Brook  tsLysqu^rre 
tamcn,  as  here,  becaufe  it  is  in  another  Courts  and  at  4be  fuit  of 
another  per/on ;  quod  vide  r5  H.  7.  5.  Br.  Executions,  pL  74. 
cites  36  H.  6.  23,  24.^ 

3.  yfnd  per  Prifot,  where  the  defendant  is  (o  taken  and  im* 

prijoned  within  the  year  [pro  fine  Regis]  he  Jhall  remain  for  the 

execution  of  the  party  ////  the  party  will  pray  other  execution^ 

and  fo  fee  ^^  party  foall  not  be  cofnpdled  to  take  the  hodyfor  exccu^ 

tion.    Ibid. 

T  ^'  ^•.  ^L      4*  Note,  that  it  was  agreed  by  all,  that  where  the  defendant 

inay^havc  *     ^^  ^^^fplf^  *^'   ^t  armis  is  convi6ied,  and  capias  pro  fine  Regis  is 

ii.  fa.  oreic.  aivardjd^  and  he  is  taken^  by  this  he  *  ftiall  remain  for  the  exe- 

^^h^k'*"^"  cution  of  the  plaintiff  if  he  will,  or  he  may  have  fci,  fa,  or  other 

of  the  b"dy,  ^^^^^^^^^  i^  1^6  Will.    Br.  Executioi^s,  pi.  96.  cites  4  E.  4.  i6« 

and  a  waiv- 

fagofiu    Ibid.  pi.  I5r.  cites  13  H.  7.  i. 

5.  jifjd  if  the  defendant  efcapes  hy  command  (f  the  Kin^^  or  other* 
wife,  the  plaintiff  Jhall  have  debt,  upon  the  efcape  againft  the 
warden ;  quod  nota  j  but  qagpre  if  the  will  of  the  plaintiff  can  hi 
knozun  otheriv'Je  than  by  prayer,  that  he  may  remain  for  his  cicc- 
fiution  ?  and  it  feems  that  it  may,  and  that  the  warden  cannot 
let  him  go  by  command  of  the  King,  unlefs  the  plaintiff  has  fucd 
other  execution  of  record  5  quaere.     Ibid. 

6.  A  man  was  condemnedin  trefpafs  in  the  time  ofR,  3.  and  was 
brought  to  the  bar  1  H.  7.  by  capias  pro  fine  Regis,  and  offeredpUdges 
for  his  fine,  and  the  plaintiff  prayed  that  his  body  remain  in  exe- 
cution for  his  damages ;  and  per  Hufley,  Brian,  Surkey,  Ca- 
tcfby  and  vSuliard,  he  fhall  not  remainj  becaufe  i(  is  after  the 
yecir<i  and  alfo  it  was  in  the  time  of  another  King,  and  therefore 
ought  to  have  fci,  fa.  But  Fairf.  and  Townf.  contra;  and  M. 
'±  H.  7.  fuch  a  cafe  happened,  and  he  did  not  remain  for  the 
Execution  of  the  party,  by  advice  of  all  the  Juftices  except 
Townfend.     Br.  Executions,  pi.  88.  cites  i  H.  7.  20. 

7.  Where  (everal-^x^  convi^ed  cf  force  and  arms,  and  capias 
pro  fine  is  awarded  againft  the  one^  and  be  is  taken  pro  fine  Regis 
and  imprifoned,  this  fliall  not  be  execution  for  the  party,  though 
he  prays  it ;  for  the  party  flyall  have  it  according  to  his  hrigined 
againji  all,  but  the  King  rhay  have  it  againft  one  hy  his  prerogative; 
per  Brian,  which  all  the  Juftices  agreed  ;  ^  after  the  year  th^ 
party  fcal!  not  have  execution  of  the  body  of  the  defendant,  but 
^ci.  fa.  Br,  Execution,  pi.  59.  cites  14  H.  7.  15.  and  15  H.  7. 5. 

• -  •'  '.8*  Aai 
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^,  8.  And  of  indiffment  before  juftias  of  peace  in  the  county,  the 
jttjiices  of  gaol'deltverj  in  toe  county  Jhall  award  execution.     Ibid, 

9.  Jnd  of  indiSIment  of  forcible  entry  before  juJiicA  of  peercey 
tvhich  is  removed  into  B.  R.  they  Jhall  award  rejiitution  asjujUces 
of  peace  &c.  Ibid. 

10.  jfnd  per  Frowike,  where  a  man  is  condemned  in  Bankj  and 
the  party  defendant  is  in  execution  for  a  fine  to  the  King  at  thefuit 

of  the  plaintiff,  he  Jhall  remain  for  the  execution  of  the  plaintijf^2sA\^   577  ^ 
this  in  tr'efpafs.     Ibid. 

11.  So  in  debt,  where  the  defendant  denies  his  deed  he  {hall  be 
fined,  and  if  he  be  taken  by  capias  pro  fine  Regis,  there  he  fhall 
remain  for  the  execution  of  the  plaintiff.     Ibid. 

12.  H.  recovered  againft  L.  in  an  a£lion  of  battery,  for  which 
a  capias  pro  fine  ijjued  againft  L.  andalfo  a  capias  ad  fatisfaciendum 
returnable  the  fame  term  at  one  and  the  fame  return.  It  was  faid  by 
the  Court,  that  if  the  Jheriff  in  fuch  cafe  takes  the  party  by  a  capias 

ro  fine,  now  upon  that  taking  he  is  in  execution  for  the  party, 
e.  51.  pi.  65.  Pafch.  29  Eliz.  B.  R.    Hudfon  v.  Leigh. 

13.  It  was  holden  by  the  Court,  that  if  the  plaintiff  fues  an 
elegit,  then  upon  the  capias  pro  fine  executed  the  defendant  Jhall  not 
be  adjudged  in  execution  for  the  party,  for  he  has  made  his  eleiSion 
of  another  manner  of  execution,  viz.  of  the  land,  and  he  (hall 
never  refort  to  an  execution  of  the  body,  cites  13  H.  7.  12.  And 
as  our  cafe  is,  there  was  an  elegit  obtained,  but  it  was  not  on  record^ 
nor  any  record  made  of  it,  and  therefore  the  eleBion  of  the  execution 
remained  to  the  plaintiff,  and  as  to  the  point  afore  faid,  that  fuch 
procefs  fhall  be  void  as  to  the  King  only»  not  as  to  the  party. 
Ibid. 


(F.  a)  In  what  Cafes  Execution  with  Satisfadion 
againft  one  fhall  ferve  for  another. 

[I.  TN  debt  upon  an  obligation  againft  two,  if  5/.  damages  be 
^JPiff^^^^  ^^  recovered  of  every  of  thjem  feverally  according  tq 
the  writ,  if  the  plaintiff  has  execution  againft  one  (it  is  intended 
with  fatisfadiion)  he  fhall  not  have  execution  againft  the  other* 
J4  H.  4.  19.  b.] 

[2.  If  a  recovery  be  by  fcveral  precipes  againft  two  in  a  debt  ^^"t*^*'^^ 
}ipon  an  obligation,  in  which  they  arc  bound  jointly  and  feverally,  if  fn  one  *writ 
plaintiff  fues  execution  againft  one  (with  fatisfaftion)  he  fliall  by  ftvertl 
jiot  have  execution  againft  the  other  alfo.   14  H..4.  22.  b..]  C*^*?**' 

appcirt  to  the  Coiut  that  i;  is  one  and  the  fame  trefpafs.    Noy  4.  Hitcham  ?•  Murchao* 

♦  •  •  ' 

[I3.  So  if  he  bring  afeveral  action  in  one  Court  againft  one,  and 
recovers,  and  another  aSiion  againft  the  other,  and  recovers,  if  he 
fues  execution  againft  the  one  (with  fatisfa£lion}  he  fhall  not  have 
execution  againft  the  other.    14  H.  4.  22.  b.J 

4*  /« 


r«  * 
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•  Br.  Jttdg-      [^.  Jn  trefpafs  againft  tbree^  if  $ne  bi  c^fukmfud^  and  ^ 

S^^li^  cf '  ^^^cution  againft  him  with  fatisfa&ton,  he  (hall  be  barred  againft 

the  other*   '*  14  H.  4.  22*  Pafch.  3  Jac.  B.  R.  agreed  between 

Hickman  and  Jldachin."} 
Br.  Jodgw         [j.  f^  if  for  a  trejpa/s  by  twoftueral  anions  are  bnugbt  againjt 
"■*^&,'2f '  '^^*  tnfeveral  Courts^  and  recovers  againft  them,  yet  if  plaintiff 

has  execution  againft  one,  this  fhall  bar  him  againft  the  other. 

14  H.  4.  22.  b.3 

[6.  But  in  this  cafe  the  plaintiff' may  fug  exeeutUn  agunfi  the 

stber^  and  he  is  put  to  his  audita  quirila^  and  bjr  this  be  fli^ll  be 

aided.} 
^•jrj^  [7,  The  fame  lam  would  be  in  this  cafe  tbomgh  the  recefoery  woi 

UtdMa  T.  -^  ^^  ^^j  the  fame  Ceurtj  it  being  upon  feveral  writs ;  for  the 
C  57^  3  other  [who]  upon  the  execution  is  laft  fued,  cannot  |dead  the  firft 
Murcham.  execution  and  the  records  are  feveral,  and  for  this  he  has  no 
•iwiinfh?  ^^'^^  remedy  but  an  audita  querela.  Pafch.  3  Ja.  B.  R.  agreed 
b«t  if  after*  between  Hickman  and  Jdacbin.} 

czectttton 

afainft  ooe  Ke  fuet  the  other  in  tn  aflaulc  and  liattery,  then  he  may  plead  that}  aid  that  it  via  f« 

agreed.  Trio.  3  Jac.  between  Brown  and  Wettno,  and  £>  alio  Mich.  4  Jac« 

Cn>.j.  33S.  rg,  \f  two  zxt  bound  in  an  obligation  junt  and  feveral^  and  the - 
\tj\.  LidI  ^^^tgee  recovers  in  B.  R.  againji  one^  and  has  him  in  executionj  and 
feat,  's.  c.  after  recovers  againft  the  other  in  Bank^  and  ufon  an  elegit  has  his 
nU  die  Jitfti-  go^ds  and  the  moiety  of  his  land  in  execution,  in  this  cafe  by  this 
^^^n\^  laft  execution  the  plaintifi^  is  fully  fatisfied,  and  therefore  the 
cBtftriatim,  Other  who  is  in  execution  by  his  body  ought  to  be  delivered  by 
that  (he, ei-  his  audita  querela.  Pafch.  12  Ja.  B«  R»  adjudged  per  Cur.  be^ 
^*^j7**  twctn  Cowley  and  Lydiat.] 

taken*  and  therefore  it  was  awarded  that  he  ihould  be  difcharged.  —^1  BuUt  97.  S.  C.  adjo^ed 

that  the  plaintiff  in  the  audita  querela  be  difcharged. Godb.  257.  pi.  35$.  S.  C.  and  the  Coott 

held  the  audita  querela  well  brought. — Hob.  %,  pi.  3.  Cafus  iocens  tempertt,  S.  P.  acoordingly,  and 

feemi  to  intnnd  S.  C. Roll.  Rep.  8.  pi.  10.  S.  C.  adjudged  accordinfly.^S.  P.  by  HoU  Ch.  ]• 

SS  Mod.  161.  Pafch.  la  W.  t. 
Set  tit.  Audita  Qiierela  (!>}  ^I.  is.  and  the  notet  there. 

9.  If  a  man  recovers  damages  againji  twoy  and  has  ca.fa.  e^ainft 
the  one  ferved^  yet  he  fball  have  other  ca.  fa,  againft  the  other  i 
but  otherwife  it  is  if  the  one  fatisfies  the  fum.  Br.  Executions, 
pi.  8.  cites  33  H.  6.  47.  per  Danby. 

I0«  If  a  man  recovers  in  a^ion  perfonal  againji  twenty  nun^ 
there  execution  of  the  damages  againji  the  one  dtfcharges  all  the 
others^  fo  that  he  fhall  not  have  any  more  execution^  and  there- 
fore  in  trefpafs  releafe  to  the  one  fhall  ferve  the  others,  fir.  £xe» 
ci^tioQi  pU  140.  cites  2  R.  3*  9* 


(G.») 


Crecutioti.  57S 


(G.  a)  Without  Satisfaftion. 

In   what  Cafes  Execution,  without  Satisfa^ipn, 

againft  one,  will  difcharge  others.  *    \    '• 

[!•  T  F  a  man  has  once  execution  agatnft  the  bail  of  J.  S.  he  Cro.  J.sao. 
-■•  fliall  never  have  execution  after  againft  J.  S.  the  princi-  ins^iS^ 
pal  himfelf,  for  he  has  made  bis  ele£tion  by  the  firft  execution,  s.  P.  and 
Pafch.  10  Ja,  B.  R.]  feem»  id  u 

[2,  So  if  he  once^^j  execution  agatnft  the  principal^  he  cannot  j'uulft.  68. 
after  refort  to  a)^  execution  againft  the  bail  for  the  caufe  afore-  Higgios 
faid.    Pafch.  10  Ja.  B.  R.l  *.  Somuw- 

•'  ■'  land,  S.  C. 

mccordingly, ^The/  (hall  both  be  retained  till  fatisfidion.    Vent.  3x5.  citet  it  as  refolved. 

^afch.  s8  Car.  2.  in  Cafe  of  Orlebar  v.  Norris. 

But  if  the  bail  being  taken  in  execution  in  B.  R.  pays  part*  yet»  If  the  bail  let  be  at  large* 
ccectitioii'maj  be  againft  the  principal  afterwards,  and  this  is  the  conftant  pra^ice  of  the  Couft« 
and  iticems  that  Cro.  J.  320.  Higgins's  Cafe»  is  to  be  intended  where  the  bail  were  lACuilodys 
^inere  «cU.    Sid.  107.  Hill.  14&  15  Car.  2.  B.  R.  Felgate  t.  Mole. 

fj.  But  he  may  have  execution  againft  one  of  the  bailj  and  Cro.J.3104 
after  have  execution  agatnft  the  other  alfo.    Pafch.  1 1  Ja.  B.  R.  fj  L^jS^ 

agreed,]  gens'sCafe* 

S.  p.   and 
leems  to  be  S.  C— If  etecution  be  taken  againft  the  bail  in  B.  R.  and  they  pay  part,  r    ^^^  '^ 
yet  the  plaidtiffMay  aftervrards  take  execution  againft  the  principal  for  the  refidue,  the  >-    379    J 
bail  being  let  at  large  before  the  taking  of  the  principal ;  and  this  is  the  conftant  pradlce  of  due 

Court.     Sid.  107.  pi.  i>^.  Hill.  14  &  15  Car.  a.  B.  R.  Felgate  v.  Mole. Raym.  73.    Ttema' 

V.  FeJgate,  S.  C.  but  S.  P.  does  not  appear. — Lev.  95.  S.  C.  but  S.  P.  does  not  appear. 

4.  If  two  are  bound  in  an  obligation  conjunBim  l^  divifini^  and  the 
sbligee  impleads  the  one  and  has  execution  of  his  body  9  and  after  im" 
pleads  the  other^  and  condemns  hiwj  he  may  have  execution  againft 
him  alfo ;  for  the  taking  of  the  body  is  good  execution,  but  it  is 
not  fatisfadion,  and  therefore  he  may  take  the  other  alfo ;  but 
if  the  one  fatisfies  the  plaintiff,  he  (hall  not  have  execution  after  5 

>  and  therefore  thi&  order,  that  the  plaintiff  upon  an  obligation 
ihall  have  but  one  execution^  is  intended fuch  execution  which  is  a 

fatisfaBion^  and  where  both  are  impleaded  by  one  original  by  fever al 
pracipes  &c.  Br.  Executions,  pi.  132.  cites  29  H.  8.  per  cot. 
Cur.  , 

5.  In  fr^fr  of  plate,  defendant  pleads  that  plaintiiF  brought 
his  at^ion  for  the  fame  plate  againft  J.  S.  and  recovered,  fup* 
pofing  the  converfion  to  have  been  bv  him,  and  in  that  aftion 
had  judgment  to  recover  20I.  for  damages,  and  had  J.  S.  in* 
execution  for  thofe  damages  \  and  avers  it  to  be  for  the  fame 

S roods  and  the  fame  trover  &c.  It  was  ur^ed  that  this  witJiout 
atisfa£lion  is  no  plea  in  bar,  any  more  than  in  debt  on  -bond  againft 
two  byfeveral  pracipes.  Judgment  and  execution  againft  one  is 
^o  plea  againft  the  ot^^r  without  fatisfadion.    But  per  toL  Cur. 


579  €mtttitn, 

the  plea  is  good ;  for  the  caiife  of  adion  being  againft  diTCrt, 
for  which  damages  uncertain  are  recoverable,  and  he  having 
judgment  againft  one  for  damages  certain^  that  which  was  uncer- 
tain before  is  reduced  in  rem  judicatamy  and  to  certainty,  which 
takes  azvay  the  action  againfi  the  other ;  and  the  diflfercnce  be- 
tween this  cafe  and  the  cafe  of  debt  on  a  bond  againft  two  is, 
becaufe  there  every  one  of  them  is  chargeable  with  the  intire 
debt,  and  therefore  recovery  againft  the  one  is  no  bar  againft 
the  other  until  fatisfadion.  Cro.  J,  73.  pi.  3.  Trin.  3  Jac.  B.  R- 
Brown  v.  Wootton. 

6..  Execution  is   fued  againft  the  hail^  yet  the  plaintiff^ may 

(Charge  the  principal,  unlefs  it  be  fliewn  that  he  was  f^tisSed  by 

the  execution  againft  the  bail.  Cro.  J.  54.9.  pi.  g^  Mich.  17  Jac. 

B.  R.  Freeman  v.  Executors  of  Freeman.  ^ 

Cro.J.  5JT.       *7,  Two  are  Jointly  and  feverally  bound,  and  jadgment  was 

Pafch'^'i?     ^^     againft  one.     In  debt  againft  the   other,  he  pleaded  that 

}ac.  B.  R.  ihe  firji  being  in  execution  on  a  ca,  fa.  the  jheriff  voluntarily  Ut 

Pendavis  v.  him  go  at  large.     But  adjudged  that  the  creditor  may  take  out 

KenOiam,^^  execution  againft  the  other ;  "for  execution   without  fatisfadion 

anefcapcby  is  not  any  bar,  though  the  fiicriff  (ufFei^ed  him  to  efcapc  volun- 

permiflionof  tarily,  and  fo  the  plaintiff"  intitled  to  an  a£tion  againft  the  flieriiF; 

J^  Court  ^"^  '^  ^^  '"'  ^*"^  S^  h  ^*^  licence  of  the  creditor  then  the  other  had 
Uia  that  it  been  difcharged,  and  it  might  have  been  pleaded.  Cro.  Car.  73. 
w  not  any    pi.  -    Trin.  3  Car,  C,  B.  Whitacre  v.  Hankinfon. 

difchargc  of  *^      ^  "^ 

theJcLt.^auJ  confequcntly  the  aftion  lies  againft  the  other.-  ■  5  Rep.  86.  b.  BlumfieWi  Cafe, 

alnsy  Blumlicld  v.  Urfwick,  S.  P.  held  acconiipgly. Cro.  E.478.  pi.  9.   Bloticld's  Cafe,  S.  C. 

Iield  accordbgly  by  Ga%vdy  and  Clench,  (abfeniibus  aliis). — Ibid.  57^.  pi.  14.  Bluir^eld  t.  Rofe- 
With.  S.  C.  Gawdy  and  Fcnncr  h«:Id  the  execution  well  fucd  a^aii.li  th?  piilnliflf;  and  Pophaxn 
«grec<U  that  where  the  fait  is  by  fcvc  al  oiiginals  or  bill,  t!ie  taking  the  one  in  extv-ution  docs  on. 
hinder  but  that  the  other  may  be  taken  in  execution alfo  ;  for  non  coi.ll^t  curiar  that  it  is  all  one  deSt* 
lut  when  they  are  fued  by  one  original  and  feveral  prarcipes,  he  doubted  that  when  the  one  is  in  ete- 
cution  by  a  capias,  whether  the  other  might  be  taken  by  another  capias;  for  it  appcjrson  the  lecord 
tli;(t  it  IS  all  but  one  debt,  and  the  entry  upon  the  record  is(]uod  unica  tantum  iiat  cxecutio,  and  thu 
it  is  clear,  that  if  one  be  taken  on  a  ca.  i«.  a  fi.  fa.  or  elegit,  it  cannot  be  awarded  9£ainll  the  ocfacrt 
and  thatfo  is  4  £.  4.  38.  5  K.  4.  5.  ic  adjomatur. 

2  Lev.  195.       8^  Plaintiff  takes  one  of  the  principals  in  execution,  yet  he  may 

Court  held  afterwards  have  rcfert  againft  the  bail.     Adjudged  ;  for  the  law 

r    r^o  ]  expeds  a  com  pleat  fatisfaition.     2  Mod.  312.  Trin.  30  Car.  2, 

that  tV  B.  R.  Aftrcc  v.  Ballard. 

1>ail  ought  to 

fcring  in  all  the  reft  of  the  defendants.  Vent.  315.  S.  C.  adjomatur. — 2  Jo.  7?.  Aftrty  t.  Palfify- 
mau,  S.  C.  aJjudf  ed  accordingly  ;  .;nd  it  was  faid  to  have  been  fo  adjudged.  P^Tcb.  2S  Car.  1.  '4 
Cafe  of  Oliver  v.  NorrU. 

9.  A  difrcrence  was  taken  where  a  fcire  facias  or  deht  is 
broiiLi;ht  againji  the  party  himfcify  there  a  plea  that  he  was  fued  t3 
.  a  judgment,  and  the  money  levied  on  a  fcire  facias,  is  good  ;  but 
a  co-obligor  can  plead  nothing  but  fatisfa£lion  a»5luaHy  made  ot 
the  debt.  2  Show.  394.  pi.  363.  Mich.  36  Car.  2.  Bl  R.  Dyke 
y.  Mercer, 


(G*  a.  2) 


ff]c$cut{on«  s^o 


(G.  a.  2)  What  fhall  be  faid  an  Execution  with 

Satisfadion. 

I.     nEtttrn  irrephv^falle  is  no  fatisfaftion,  but  I  may  retain  it 
^^  till  I  am  fatisfied,     Br.  Execution,  pi.  8.  cites  33  H. 
6.  47. 

2.  If  the  party  himfelf  holds  the  tenant  by  elegit  out  of  the  *  Sauntf, 
tenements  extendec^y  the  tenant  by  elegit  may  held  over  \  but  g*  p  ^jti* 
otherwife  it  is  if  a  Jlranger  holds  out  the  tenant  by  elegit,  for  in  Cafe  oC 
there  the  tenant  by  elegit  Ihall  not  hold  over  againft  the  rever-  Undcrhiil 
Jioner.  but  is  Ajc  to  his  aftion  of  trefpafs  againft  the  (heriff.  \  i^?' 
Where  any  i/fterruptions  happen  m  his  enjoyment  by  the  a£f  of  nota  by  the 


God  the  ten^mt  fhall  hold  over ;  but  not  where  it  is  by  reafon  of  Reporter,  at 
^^ar.  4  Bbp.  81.  b.  Mich.  41  &  42  Eliz.  in  the  Court  of  "^  ^^f 
Wards,  iA  Sir  And.  Corbet's  Cafe. 

3.  When  the  defendant's  goods  ztc  feifed  upon  a  fieri  facias  the  iStlk.jij. 
debt  is  thereby  difcharged.  2  Ld.  Raym*  Rep.  1072.  Mich.  'Jn^djcAA 
•3  Anii.  Clerk  v.  Withers.  refoiutwn 

there  ia  accordinglf. 

(H.  a)  What  Thing  may  be  put  in  Execution. 
•The  Body  at  the  Suit  of  the  King. 

[l.  T  F  the  King  recovers  in  fcire  facias  upon  a  recognizance  for  Br.  Exccu- 
-*•  furety  of  the  peace^  for  the  breach  of  it  he  may  have  exe-  cius's^c?* 
cution  by  his  body.     (It  feems  this  is  by  the  common  law,  for  th^themay 
he  cannot  by  the  ftatute),     7  H.  4,  34.  Curia.]  J^ave  erecu- 

tiofi  of  hii 
land  and  chattels,  or  of  his  body,  and  that  it  was  fo  held  per  Cur.  but  adds,  ^uod  ^uxre  j  for 
mirum! 

m 
9 

(H.  a.  2)  The  Body  at  the  Suit  of  a  Common  [  581  ] 

Perfon. 

[2.  If  a  man  recovers  in  a  fcire  facias  upon  a  recognisance  ac^  See  tit 
knowledged  in  Chancery  he  cannot  have  execution  by  capias,  for  ^   J^d  th'' 
the  ftatute  of  W.  2.  gives  a  capias  in  an  account,  and  25  £.  3.  ndtes  there* 
in  a&ion  of  debt,  but  no  capias  is  given  ina  fcire  facias.  P.  1 1  Ja.  <>«  S.  C. 
B.  R-  adjudg'd  between  ♦  Weaver  and  Cliford.     8.  Rep,   142.  ^I'^^i.^Mi^; 
deer's  Cafe,  adjudged  D.  Puttenham^s  Cafe,  306.  63.  31  &  3a 

ay  H.  7.1Cell.  100.  no  capias  lies  upon  a  recognizance  in  B.  R.  £!«•  »« 
and  there  faid  .to  be  fo  adjudged  in  c  H.  7.  24.  But  I  do  not  ^"^^'  ^' 

£    J  .    ^,  T  .       J      ^  *#  /      T  nel  V.  PaU 

tind  It  there.]  ,  ton,  aU  the 

Barons  held 

that  this  capias  is  not  by  either  of  thofe  ftatutes  but  by  the  courfe  of  the  common  law,  and  of  chan- 

^•cryr  u^d  that  precedeots  arc  ufual  there  after  fci.  fa.  and  their  courfes  axe  to  be  maintain'd  as  of 

other 


other  Courts.— -Mo.  174-  pi-  42S.  UgnoUv.  Paftos.  S.  £.  adjudf'd. 1  Le.  84.  pi.  lis.  %  C 

largely  argued  by  counfel  and  the  Karons,  and  judgment  for  the  pUindC— >Godb.  403.  Aif.  a«ea 
S.  C.  that  there  lies  no  procefsof  capias  by  the  law  upon  a  recognizance,  b«t  extent  or  kvan  fiKiaa, 
yet  there  a  capias  was  awarded. — 8  A^p.  141.  a.  cites  S.  C.  asrefolT'd  that  the  award  of  the  ctpoi 
ad  fatisfaciendnm  was  erroneous.  %  Roll.  Rep.  212.  S.  C.  cited  that  ca.  fa.  does  not  lie  vpoaa 
recognizance  in  chancery. — 3  Keb.  221.  pi.  5a.  Mich.  25  Car.  2.  B.  R.  in  Cafeof  Gat  wtTOW  v. 
Wad  a  the  Court  doubted  no  capias  lay  on  a  recognizance  in  chancery*  and  faid  that  this  had  becA 
controverted  and  yet  is.  Ibid.  %z^»  pi.  46.  S.  C.  the  Court  coacenr'd  that  no  capias  lies  vpon  a 
xecognizance  in  chancery. 

S-  P.  Arg.  fj.  A  capias  lies  upon  a  judgment  in  a  fcire  facias  upon  a  rt* 
a7*  1  4a8  ^^S^^^^^^^  acknowledged  by  the  bail  in  an  adion  in  B,  R.  by  tlic 
—Lev.  225!  courfe  of  the  Court,  r.  1 1  Ja,  B.  R.  M.  i  i  Ja.  in  the  Exchequer 
Mich.  19  Chamber  between  James  and  James  adjudged,  which  iee  M. 
g-t:»-'^-.2ja.B.] 

Fan^.  S.  P.  admitted.  ■  ■  Sid.  339.  pL  3.  S.  C.  &  S.  P.  a4mitted.— -^  Kifc.  269.  pL  aS» 
S.  C.  U  S.  P.  admitied. 

See  tit  Debt  [4.  No  capias  lies  upon  z  judgment  in  a  fcire  facias  upon  a  re^ 
s/c^—if  cognizance  acknowledged  by  the  bail  of  one  in  Baniy  becaule  it  only 
aVcire  facias  binds  his  goods  and  land  by  the  recognizance,  and  this  is  in  a 
hthtwfs^t  fum  certain.^^^Mich.  10  Car.  B.  R.  between  SjgauU  and 
^ii  a^*  G^rnVi,  where  an^bS^u^n  of  debt  was  brought  upon  the  judgment 
judgment      becaufe  he  could  not  have  a  capias.] 

be,  that  the 

plaintiff  be  fatisfied  out  of  the  lands  and  chattels  of  the  bail,  a  capias  does  not  lie  againft  them.    But 
if  debt  be  brought  as  it  may  be  againft  the  bail,  it  is  oiherwifc.     HeL  129.  Mich.  4  Car.  C.  B. 
Anon.— 'Litt.  Rep.  238.  S.  C.  in  totidem  verbis.  ' 

^  [5.  So  if  the  bayle  in  an  inferior^urt  acknowledges  a  rec9g^ 
nizance^  that  if  tie  principal  doth  not  pay  the  damages  and  cofts 
recovered,  or  render  himfelf  to  die  prifon,  tunc  concedit  the  da- 
mages and  cofts  de  terris  if  catallis  Juis  levari  ad  opus  qoeren- 
tis,  no  capias  lies  upon  this  recognizance,  becaufe  it  does  mi 
bind  his  perfon.     Hill.   JO  Car.  B.  R.  per  Cur.  upon  demurrer 
between  Seabourn  v.  Savaker.  Intratur.  Trin.  10  Rot.  572.  J 
Br.  Exictu        [5.  Jf  the  plaintiff  in  detinue  recovers  damages  again/i  the  gar* 
A^\\vn     ^'^fi^*  ^^  ^^1  ^^^  h^^^  execution  of  his  body  by  thiSy  becaufe  he 
s.'c. is  not  party  to  the  writ.    7  H.  6*  45.  b.  adjudged.] 

Br.    Gar- 

ailhee  ftc.  pU  ftS.  cltet  S.  C.  and  S.  P.  but  execution  ihall  be  of  goods  and  chattels  or  had. 


[7.  If  an  inferior  Court  be  held  by  charter^  and  the  hmlibert 
acknowledges  a  recognizance  no  capias  lioa  upon  this  recogniuuice 
no  more  than  in  B.  and  here  there  cannot  be  any  euflmm*  M. 
15  Car.  per  Berkley.] 

[8.  If  a  feme  recovers  damages  in  a  writ  of  dewer  flie  fliaQ 
not  have  *  execution  againft  the  body  by  capias  ad  fatisiade»- 
dum,  becaufe  no  capias  lies  in  the  original.  8   R*  2*  Execu- 

Arg.s.  p.       [9-  No  capias  lies  upon  a  judgment  in  a  fcire  facias  againfi  the 

cites  %  H*    bail  upon  a  recognizance  acknowledged  by  the  bail  in  B.  R.  upon 

4-6.  a  writ  of  error  brought  in  the  Exchequer  chamber  the  recogni- 

zance  being  given  there  by  force  of  the  ftatute  of  3  Jac.  of  exe- 

CtttioDfi 
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^iitions ;  foK  that  this  recognizance  is  not  to  .be  gui<led  by  the 
cuftom  of  B.  R.  but  by  the  common  law,  and  the  bail  bound 
only  their  goods  and  lands  and  not  their  perfons,  aiul  therefore 
no  capiat  lies.  Tr.  i8  Car.  B«  R.  between  ^/4!^^rf  and  others, 
and  ^riiftand  adjudged  per  Cur.  tavifuperfedeas  granted  accord- 
ingly after  a  capias  granted,  and  the  party  taken  by  force  of  it. 
Mich.  1649*  adjudg'd  accordingly  per  Cur.  and  fuperfedcaa 
granted.    Intratur.] 

10.  If  conufance  of  pUas  ht  granted^  there  lies  capias  and  dif* 
tringas  and  grand  diftrefs,  aiui  forfeiture  of  iflues,  and  after  he 
is  convi^ed  he  fliall  be  taken  by  capias  in  execution,  and  (hall 
be  fined,  and  (hall  be  imprifoned  as  at  the  common  law  i  for 
omnia  hsec  pcrtimnt  ad  cognif  placitorum  ;  per  Thorp  Bafs.  and 
Bank.     Br.  Execution,  pi.  121.  cites  22  AiT.  6 1. 

11.  In  ca/i  againft  an  hijllery  the  plaintiff  had  judgment'  The  S.  P.  5# 
plaintiff  prayed  a  ca.  fa.  but  it  was  denied.     For  it  was  lachis  ^J^^»j 
anfy  and  not  tort.  Br.  Adion  fur  Cafe,  pi.  15.  cites  42  £.  3.  1 1.  y»r  mt  mK 

img  •f'bun 
mmicry,    Br.  Execution^  pi.  1x7.  ciJDU  S.  C« 

12.  In  debt  upon  plegiis  acquietandis  the^r{/f*r//»rir^^/A# 
defendant  nihil^  and  the  plaintiff  pray*  d  capias  and  could  not  have 
it,  becaufe  this  aclion  is  in  nature  if  a  covenant^  and  hcjball  n* 
€ovir  only  damages.     Br.  Pledges,  pi.  2.  cites  43  £.  3.  i. 

1 3.  Note,  that  after  execution  upon  recognizance  the  party  (hall  The  ctpu» 
not  have  ca.  fa.  The  reafon  feems  to  be,  becaufe  capias  is  not  ^^  *  **- 
the  procefs  in  the  firji  fuit^  but  fcire  facias.  Br.  Execution,  pi.  C^^^ 
120.  cites  48  E.  2.  14.  25  B.  3. 

^  ^  -*         .  but  by  the 

Mommon  Uw ;  tor  here  it  a  debt  upon  record,  end  wherefore  (hall  not  thU  bodjr  be  fubje€b  to  it  at 
well  ai  in  the  cafe  of  a  debt  upon  a  bare  obligation  ?  Per  Manhood  Ch.  B.  and  faid  he  admtCi  the  ruie 
that  where  then  \%  no  capias  ad  refpondendum  there  it  no  capiat  ad  fatisfiicienduiBv  but  that  ought 
to  be  ia  cafes  where  there  it  an  original  and  meCne  proceia  before  judgment     a  Lc.  SS.  pi.  n^ 
ag  Elis.  in  Cafe  of  Ognell  v.  Pafton. 

14.  A  man  (hall  not  have  ca.  fa.  for  his  execution  but  where 
capias  is  the  procef»  in  the  original,  and  not  where  procefs  it 
diftrefs  and  not  capias.  And  upon  every  condemnation  where 
«apias  is  the  procefs  exigent  (hall  i(rue  upon  the  firft  capias,  per 
Wich ;  Brooke  fays  ausere  of  the  opinion  of  Wich.  Br.  Exi- 
gent, pi.  54.  cites  49  £.  3.  2. 

15.  Ca.  {z.'fiall  not  be  awarded  but  within  Uhe  year^  unle(s 
where  the  King  is  party ;  a$  to  have  fine  for  the  principal  fuit, 
per  Browne.     Br.  Execution,  pU  54.  cites  22  H.  6.  15. 

16.  Debt  upon  arrearages  of  account^  the  defendant  Jaid^  that 

ftfch  a  dayj  a  month  aher  the  account^  the  auditors  committed  him  to 

prifon%  andfo  he  was  tn  execution^  and  no  plea  without /i;ri;2^,  that 

the  auditors  committed  him  to  prifon  immediately ;  for  after,  viz.  if 

.there  bea  mefne  inftant,  their  power  is  determined;  and  from 
thence  it  feems  that  if  he  had  been  committed  immediately  it 
bad  been  good  execution,  and  fo  good  bar  of  account.  Br.  Exe- 
cutioji,  pi.  135.  cius  27  H*  6«  8. 

17.  Ia 


s^^t 


CjtcnttfoiT* 


•  s.  p.  Per  I  J,  In  dower  the  demandant  recovered  dower  and  damages^  vaA 
ti(Ls**lMd!"  *^  demandant's  attorney  faid,  that  the  tenant  is  in  the  hall,  and 
pl.  150.  *  prayed  ca.  fa.  againft  him.  Per  Cur.  this  is  *  only  grantahle 
cites  II  H.  tuhere  capias  is  the  principal  in  the  original^  quod  nota.  Br. 
'•  '^'  Execution,  pl.  22.  cites  2  H.  4.  6. 

[   583  3       '^'  Where  there  is  «(?  ctff/^71  ad  refpondcnd*  there  is  no  capi» 

ad fatisfaciend\  but  that  ought  to  be  intended  in  cafes  where 

there  is  an  original,  and  mefne  procefs  before  judgmeitt,  but 

where  there  is  no  original,  and  no  mean  procefs  before  judgment 

it  is  other  wife,  as  in  the  cafe  of  a  recognizance^  on  which  a  ca.  fa. 

will  lie,  it  being  a  debt  on  record.     2  Le.  88.  pl.  112.  29  Eliz. 

in  the  Exchequer,  per  Manwood  Ch,  B.  Ognell  v.  Pafton. 

2  Roll  Rep.       ig.  Capias  ad  fatisfaciend*  lies  on  a  judgment  en  a  nonfuit  in 

TLn^^L  **'/^r  ^ofs.    Cro.  J.  595.  pl.  !»•  Mich.  18  Jac.  15.  R.  Dyer 

«.  C.  re-    &  ar  V.  rincbam* 

idlved  accordingly. 

20.  At  the  common  law  a  common  perfon  could  not  hare 
taken  the  body  of  his  debtor  in  execution  for  his  debt,  but  that 
was  given  by  the  Jiatute  25  £.  3.  17.  Per  Doderidge  J.  Godb. 
290.  pl.  416.  Pafch.  21  Jac.  in  the  Court  of  Wards,  in  Sir 
Edward  Coke's  Cafe. 

21.  This  is  a  judicial  writ  which  ij/ides  out  of  a  record  of  a  judg- 
ment where  there  is  a  recovery  of  debt,  damages  and  cofts,  or 
either  of  them ;  and  by  the  writ  the  IherifF  is  commanded  to 
take  the  body  of  the  party  and  him  fafely  t^o  keep,  fo  that  he  hath 
his  body  in  Court  at  the  return  of  the  writ^  to  iatisfy  the  plain* 
tifFhIs  debt  and  damages.     L.  P..R.  249. 

22.  A  capias  dulyfued^Mt  a;id  r^XxLvn^d  may  be  filed  afterwards  \ 
(21  Car.  I.  B.  R.)  For  the  filing  of  it  is  not  of  the  efience 
of  the  writ,  but  is  that  which  makes  it  a  record  of  the  Court. 

.  L.  P.  R«  249. 


(La)    By  Capias. 
Againft  what  Perfon,  Execudon  by  Capias  lies-r 

So  of  an  [r.  jFa  man  recovers  in  trefpafs  againft  a  prior  ^  he  cannot 
U  h^Vnt^d*  ^^^^  execution  by  capias  againft  him.     21  E.  3.  59.  b.} 

cd  that  he  is 

fuffic'tent ;  contra  of  a  knight ;  for  he  may  be  a  knight  and  have  no  land.    Bf.  Eiccutiooi  pl.  t. 

cites  16  H.  8.  7.— S.  C.  ctcd  Mo.  763.— S.  P.  Ax|j.  Sty.  ixy  and  25^ Soof  atiAop  «nlcfif 

his  biihoprlck.  was  out  of  England.     Sty.  223. 

•  8.  P.  fo  2.  Debt  againft  executor  who  pleaded  plene  adminiftravitj  anif 
^cadta^aifc  ^-^''^  is  found  againji  hi?7i^  and  upon  this  judgment  was  given  of 
^lea/  Br.  'he  goods  of  the  deceafcd,  and  upon  the  fi.  fa.  iii^  Jberiff  returned 
Executors,  *  dcvaJlavcTunt^  nnd  upon  this  capias  was  awarded  againft  the 
'^  H6^^^'  executor  where  no  capias  lies  at  firftj  quod  AOta  by  jward. 
34    .  .45-  jjj.^  Executor,  pl,  8.  cites  2  H.  6.  12* 

2  X»  NotCrf 


3.  Note,  In  dek  againft  an  exetuior  v^ho  pUadej plene  a^mi-  Br.  Ewcu. 
Jfravi*9  it  is  found  againft  hinif  znd  zftcr  fcirt  facias  ijfuid^  and  *^  ^[^'^  §**^^' 

fc/tfi  warned  and  made  default^  hj  which  it  was  awarded  that  the 
plaintifF  have  execution^  and  he  fued  cH.  fa.  whereupon  ifTued 
fuperfedeas  qu»a  improvide  &  erronice  &c  ;  for  the  ca.  fa^  lies 
not  againft  an  executor  who  pleads  ut  fupra.  Br:  Executions^ 
pi.  12.  cites  34  FI.  6. 45* 

4.  Capias  lies  not  agaiiift  a  ford.     Br.  Elegit,  pi.  1.  cites  Whtre  t 

^c  u    6    ..  fine  is  diie  4 

fiiie  li<8  againft  a  ndblemftn,  as  in.ctfe  of  (!ifreifin.niade  by  him*  and  fo  ftfr  a  contempt.  Cro.  E. 
170.  pi.  9  HiU.  32  Eliz.'  B.  R.  Ld.  Stafford  t.  Thynne. — ^A  capias  does  not  lie  againll  a  peer  of 
th«  realm  unlefs  in  cafes  of  contempt  to  the  crown;  per  Popham.  Mo.  767.  in  pL  1063.  Mich* 
2  Jac  in  the  Star  Chamber.-^Cro.  £.  5«3.    Earl  of  Lincoln  v.  Flower* 

5.  A  capias  ad  fatisfaciendum  lies  not  againJI  executors  or  ad^-  [  5^4  J 
minijlrators  but  where  a  devafiavil  is  returned  by  the  fheriiF,  or 

when  upon  a  fieri  Facias  de  bonis  teftatoris,  or  anteceflbris,  as 
the  cafe  is^  a  nulla  bona  is  returned*  L.  P.  R;  2jo.  cites  Dal.  71* 

pJ-44- 

6;  On  execution  on  afiatute  memhant^  on  the  ftatuteof  Afton  it  was  held^ 

Burnel,  or  on  the  ftatute  of  23  H.  8.  the  body  of  a  baron  Jhall  be  JJ^^^^iJl,! 

taken  in  execution ;  for  by  thcfe  ftatutes  fuch  perfons  were  not  be 'bound 

exempted.     2  Le.  173.  pi.  209.  Ttin.  29  Eliz.  C;  Bi  Harris  with  his 

V.  Lord  Mountjoy.  ^^'^ .»"  *  "^"^ 

•^   '  ognizanctf  " 

lo  render  his  body,  and  tha»  upon  the  ftahite  i  3  E.  i.  if  he  has  ndf  goods  or  lands*  his  body  fhall  b# 
taken  in  execution  j  for  the  law  in  fuch  excepts  only  clerks.    4  Le.  6. 29  EUt.  in  C.  B.  Anom 

7,  Execution  by  ca.  fa.  may  be  fefved  tpon  a  perfon  inprifon 

for  felony ;  for  though  his  body  was  at  the  Queen's  pleafiire,  yet 

he  ihall  not  take  advantage  of  his  own  tort,  but  ihall  anfwer  the 

a£lion  and. execution  of  a  common  perfon.     Cro.  £.  164.  pi.  i; 

Mich.  31  &  32  Eliz*  in  Scacc.  Ognel  v.  Pafton. 

8*  The  plaintiff  may  not  have  any  other  execution  againft  de* 
fendant  being  outlaweci  but  a  capias^  for  t^feri  facias  he  inay  not 
have,  for  the  King  is  intitled  to  all  his  goods,  and  an  elegit  he 
may  not  have  ;  for  by  the  outlawry  the  King  is  intitled  to  all  the 
profits  of  his  lands ;  Arg.  Goldfb.  180.  pi.  1 15.  Hill.  43  Eliz. 

g.  In  debt  of  trefpafs  a  capias  does  not  lie  againft  an  earl,  baron  ^<'-  7^4* 
^  baronefs ;  6  Rep.  52.  b.  in  Countefs  of  Rutland's  Cafe.  Mich,  ^i'/j'.if^*  £:. 
3  Jaci  and  cites  li  H.  4.  15.  b.  in  homine  replegiande  againft  riflf  returned 
the  Lady  Spencer.  that  he  could 

fiot  make 
AeliYerance  of  the  body  becaitfe  It  was  eflotgned  by  the  lady,  .atid  thereupon  Withernam  was  prayed 
and  awarded  againft  the  lady ;  but  fays,  that  rhere  the  book  gives  the  reafon«  becaufe  the  eiloign- 
Bient  to  prevent  the  etecution  of  the  writ  was  a  contempt,  and  that  it  is  there  exprefsly  faid,  that  a 
eaptas  will  not  lie  againft  a  lady  in  delft  or  trefpafs»  where  there  is  not  any  contempt.— S.  C.  cited 
Hob.  6 1,  by  Hobart  Ch.  J.  and  fays  it  waf  granted  i^ainft  Lady  Spencei^  becattfe  it  was  an  high  uifa 
jury  to  the  perfon  whom  (he  ciloigned, 

10.  Jt  the  fuit  of  afuhjeSl  the  J}odies  oi peers  Jhall  not  be  ar* 
refteii  aiid  neither  Capias  nor  exigent  lies  againft  them.  12  Rep^ 
95.  Trin.  lO  Jac,  in  the  Countefs  of  Shrewsbury's  Cafe. 

Vol.  X.  U  a  lu  Before 
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5^  ^emtfon. 

.II.  Befort  execution  th«  defendant  is  made  a  pi^tf  ^he  teeinu 
Curia  advifare  vult  what  execution  (hall  iflue.  Cro.  Q.  205% 
pi.  II.  SaviPs  Cafe. 

f  K.  a)  Of  Land. 
At  what  Time  it  may  be  fued. 

I.  T  F  a  man  recovers  damages  in  writ  oftuajle  he  (hall  not  haifle 
-*-  execution  firft  of  his  land,  biit  the  execution  (hall  be 

fenerally  of  that  which  he  has,  and  if  the  Ihtriff  returns  that  be 
as  nothings  then  the  execution  (ball  be  of  his  land.     18  £.  3. 
14.  b.] 

2.  yf  man  recevered  land  againft  ?.  S,  who  is  condemned  t$  the 
King  in  a  fine^  and  A^  Jheriffoaa  feifed  the  emblemehts  gmoing 
upon  the  fame  land  for  the  King ;  now  the  flieriff  cannot  put  the 
recoveror  in  feifin  of  the  Ipnd  till  the  emblements  are  fevered. 
Br.  Emblement^  pi.  23.  cites  18  E.  3. 
C  585  ]  3'  '"*'  ^^^^  rtcovered  in  quare  impedit  againji  a  prior y  and 
fued  execution  againji  J.  N.  vfhofaid  that  after  the  judgment  the 
King  hadfeifed  all  the  poffejjions  of  the  prior  and  this  advowfon^  ie- 
caufe  he  was  a  prior  alien,  and  war  was  between  France  and 
England^  and  leafed  to  the  defendant  for  years^  which  yet  centinue^ 
rendering  rent\  judgment  &c.  and  after  he  fufFered  judgment  by 
aflent ;  quaere  de  rigore  juris  ;  for  it  is  faid  elfewhere  that  execu- 
tion Jhall  ceafe  during  the  term,     Br.  Execution,  pi.  57,  ciies 

24  E-  3-39- 

4»  If  a  man  has   a  judgment  given  agamft  him   for  dvbc 

or  damages,  or  be  bound  in  a  recognizance,   and  dieth  bts 

heir  within  age  s  or  having  two  daughtcrs^^  and  the  one  within 

age^  no  execution  (ball  be  (ued  of  the  lands  by  elegit  during  the 

minority,  albeit  the  heir  is  not  fpecially  bound  but  charged  as 

terre-tenant,  and  fo  againft  an  heir  within  age  no  execution 

(hall  be  fued  upon  a  ftatute-merchant  or  (laple,  nor  upon  the 

obligation  orrecognizance  upon  the  ftatHte  of  23  H.  8.  tor  it  is 

excepted  in  the  procefs  againft  the  heir.     Neither,  if  the  heir 

within  age  endow  his  mother^  (hall  execution  be  fued  againft  hsr 

during  h:s  minority.     Co.  Litt.  290.  a. 

(L.  a)  At  what  Time  it  fhall  be  fued. 

[l.  T  N  debt  if  defendant  confejes  the  aSf ion  for  party  and  fer  the 
-•*•  reftdue  pleads  to  the  ijjue^  by  which  tne  plaintiff  has  judg* 
ment  for  that  which  is  confejfed^  yet  he  (hall  not  have  execution 
till  the  ilTue  tried,  becaufe  he  is  to  recover  damages  for  th^ 
%i'hich  is  confciTed,  which  (hall  be  a(reftbd  upon  trial  of  the  iiTue. 
18H.  6.a6.] 


Cjcectttion.  585 

[2.  But  if  he  rekafcs  the  damages  he  fhall  have  execution  loi^ 
mediately.     18  H.  6.  26.] 

[3.  5d  if  the  plaintiff  be  afier  nonfuited  in  the  ijfue  he  fhall  have 
execution,  for  now  the  caufe  of  the  impediment,  fcilicet,  the  da- 
mages, ceafes.    18  H.  6.  26.] 

[4.  If  the  principal  after  judgment  renders  himfelf //i  Court  in 
dif charge  of  his  bail,  and  the  plaintiff  will  not  take  him  in  execution, 
and  all  is  entered  of  record  as  it  ought  to  be,  yet  the  plaintiff 
may  after  take  him  in  execution  by  capias  adfatiifaciendum^  for  * 
this  was  but  a  forbearance  of  him  for  a  time  upon  his  own  offer, 
and  not  a  renouncing  or  releafmg  pf  his  execution  when  he  fees 
caufe.     Hobart*s  Reports  284.] 

5.  A  man  was  awarded  to  account^  and  capias  ad  computandum 
awarded^  and  came  into  Court  for  other  purpofe,^  by  which  the 
plaintiff  Qxtwed  this  matter,  and  prayed  that  he  remain  for  his 
execution^  and  becaufe  it  was  after  the  year  and  day,  he  was  put 
to  fci.  fa.  Quaere  if  he  flibuld  have  remained  if  within  the  year 
&c.  It  feems  that  he  (hould  if  he  confefTes  that  he  is  the  fame 
perfon.     Br.  Execution,  pi.  44.  cites  21  E.  3.  j. 

6.  If^afle  by  an  abbot,  and  dam^es  found  by  writ  of  inquiry  of 
wafte  by  default  of  the  defendant^  and  quale  jus  iffued,  and  yet 
the  plaintiff  had  judgment  and  execution  of  the  damages  im^ 
mediately,  not  with  (landing  it  may  be  that  the  quale  jus  fhall  be 
found  againft  the  plaintiff.  Br.  Executions,  pi.  43,  cites  38  £• 
3-  27,  28. 

7.  It  is  the  courfe  in  C.  B.  that  in  fcire  facias  upon  recovery  of  [   ^86  ] 
debt^  trefpafs  or  annuity^  at  the  fr/l  nihil  returned  the  plaintiff 

fhall  have  execution ;  per  Brian*  Br.  Scire  Facias,  pi.  162.  cites 
'     2  H.  7.  3. 

8.  A  man  does  acknowledge  a  recognizance  of  lOO/.  to  be  Co.  Litt. 
paid  at  five  days.     Prefently  after  the  lirft  day   he  may  fue  *fS-^'S.P» 
an  elegit  upon  the  flat.  Weflm.  2.  cap.  18.  for  20I.  and  have 

the  moiety  of  the  land  delivered  unto  him  ;  and  when  the  fecond 
day  is  paft  he  may  have  another  elegit  for  that  29 1.  and  have  the 
moiety  of  the  remnant  delivered  to  him,  &  fie  de  ceteris  \  for 
they  are  in  effeft  in  nature  of  feveral  judgments  in  law^     2  Infl. 

395- 

9.  Execution  was  prayed  to  be  fet  afide,  the  plaintiff  at  whofe 

fuit  being  dead  after  the  execution  t^ken  out,  but  before  the  defendant 
was  arrejied:  fed  non  allocatur  5  for  now  per  Cur.  he  roufl  lie 
till  agreement  made  with  the  executors  or  adminiftrators,  but  if 
the  plaintiff  had  died  before  judgment  or  verdift,  he  might  be  dif- 
charged.  2  Keb.  516.  pi.  12.  Trin.  21  Car.  2.  B.  R.  King  va 
Milton. 

10.  In  an  a^ion  where  part  goes  by  default  and  the  other  part  is  . 
traverfed^  you  fhaU  not  take  out  execution  till  that  part  which  is 
traverled  be  tried.     Mod.  66.  pi.  1?.  Mich.  22  Car.  2.  B.  R« 
Anon. 


U  u  2  CM.  a) 


s^  cmutfon^ 


(M,  a)  At  what  Time  it  may  bc» 


l-r  oi-rfxl,     ^'-  I^  ^  ^^^  riccvers  in  B.  R.  iy  aa^rdrftbe  C:urt^  wiJujKm 
^      ^     \  t^.is  tb^  r9U  is  fi^^^dhj  the  clerk  for  judgnracnt,  he  may 

•  roL  S97.  hzvc  execution  there  •  imme  J  lately  hefsn  the  jaAgmmt  entredi 

* V '  f  r  ctherr.  ife  he  (ha]|  be  at  great  delay,  for  the  courfe  of  the 

and  a  trial    Court  h  net  to  cntcr  judgment  till  the  Vacation  after,  amd  the 

▼erjla  w*  ^^-^"f'V  "^  '^  "°^  *^  ^"y  mifchief,  feir  he  may  have  a  v/rit  of  error 
fc-jrsd*rchc  aftcr  tT.c   figJiing,  and  before  the  judgment  entred.      Mich. 

el-  """a  ""*  '  5  ^^^  ^'  ^*  '^^^^^  ^^'^*  ^^  B§wUs  by  ail  the  clerks  this  is 
^  'acl-     ^^  common  courfe  of  the  Court.] 

▼«r'd  tD  ihc  cl:r!w  of  As  pdRwents  m  enter  th;  judgment ;  but  thrftogh  Ae  clerk's  B«tled«  eztn* 
doa  w«  tAlccAotit,  the  jcd^naent  \>t'\nz  not  entred,  upon  thu  the  Court  was  moved  that  the  jai^ 
meot  mit^ht  not  He  eiit<ed»  bocaui'e  it  lliouia  have  beeneotred  beiore  executioa  itT-t*  forth,  xui  there- 
fore  it  wzs  .  j-z-ritcd  that  no-v  it  was  100  iate,  and  prayed  to  fuperfede  the  execution,  hec^uie  ther* 
uas  no  jud^r-.cr.t  (o  »-ar;aiit  ir.  Eut  Poll  Ch.  J.  anfwered,  that  this  beir?  but  a  ncf  led  d  the  ckrkt 
judfmeiu  mic'it  be«-cll  enough  entred,  thou^  the  ezecutioo  were  iflued  lorth,  and  becaufe  the  tnal 
between  the  parlies  is  right,  therefore  let  it  be  cntirei.     St/,  %X),  Trin.  1650.  Anon. 

*i'  6^"^'*  2.  A  man  brought  xvrit  cf  error  upon  a  recovery  in  diht  and 
S.  C.  "'^  ^*^  nzthlng^  by  which  the  plaintiff fued  fci.  fa.  of  execution  there, 
and  the  dtprdani  is  returned  nihil  twicc^  and  ihe  Court  entred  quad 
excSfUifuit  i^  nan  comtaruit  \  by  which  ca.  fa,  ijjuedand  after  exi- 
g£t:t^  ^stA  the  defendant  came  and  tendered  the  money  t9  the  Cmrt  /# 
re^nuln  there  till  the  errors  be  examimd^  and  prayed  fci.  fa.  sd 
auiicndum  errorcs  &  fuperfedeas,  and  bad  itj  quod  nota.  Bf. 
Execution,  pi.  4.  cites  9  H.  6.  13. 

3.   In  de'-t  againfl  the  heir  the  defendant  conf/f'd  the  declaration 
by  7iient  dedire^  tut  pleaded  riens  per  defeent  except  the  reverf^n  sf 
thirty  acres  in  S.  po/i  mortem  J.   S.     The   plaintiff  may  pray 
fpecial  judgment,  viz*   that  he  fliall  recover  his  debt,  and  da- 
magesjof  the  (aid  reverfion,  to  be  levied  quando  acciderit^  D.  373« 
b,  pi.'  14.  Mich   22  &  23  £liz.  Anon,  and  fays  itfeems  that  this 
was  the  law  before  the  ftat.  W.  2.  cap.  18. 
[    5^7    3       4"'  y^^dgmcnt  had  againfl  the  princifal^  and  afterwards  the  gssds 
K^r  '^'  J  ^fi^^  ^^l^  were  taken  in  ixecutijn  \  but  there  being  noca.fa,  taken 
Tafch.  ic!    ^^^  again/i  the  principal^  and  the  matter  being  referred  to  be 
Car.i.B.R.  examined  by  the  fecondary,  upon  his  report  the  execution  againft 
^^7^'^^^^  M^  hall ijuai jt:f^er,'e>icd\  thereupon  he  brought  an  adizn  oftrejpafs 
hdm  ].  to    ^S^injl  tbg  plai::tij^''\n  the  original  actiony^r  taking  bis  geods^  euii 
have  lem     Upon  a  fpccial  verdict  fcund  the  bail  had  judgment  and  damages*^ 
ariiuJ;  d  ia  afterwards  he  brought  a  fclre  facias  againfl  the  fold  plaintiff  t§ 
bc^re.'Bin  ^''^^'^  rcj}':iut:Gn  cf  thcfe  gcods  which  were  taken  from  him  upon 
Tnifirn       the  faid  erroneous  execution,    and  for  which  he  had   already 
faia  ths:  he  rccovcrsTci  djrr.agcs  in  the  action  of  trefpafs  ;  but  \x'{iOT\  a  motion 
tishcd'wiih'  this  Ji  ire  facias  was  fupirfded^  as  being  very  unreaibnablc  for 
thii  jui^.     him  to  hiive  double  (iitisfeSion.     Raym.  73.  Pafch.  15  C*lr.  2* 
nent  when    fi.  "R.  Turner  V.  Fclfxatc.  • 

it  was  givea  *' 

10  the  time  of  Glyaa  Ca.  J.  nor  yet  i$,  to  make  a  nuo  a  trefpalTor  by  rtladoa ;  far  wbea  the 
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5*  Where  there  xrc  Jhvrat ffatmtiffi  wr  A/emdcmis^  and  inr  ^ 
Yj&mf  rf/Vj,  exeetOion  may  ht  fued  iy  mr  mgmnji  the  fitrvhwr^  upoa 
fuggeftion  of  the  death  made  upon  the  roll ;  kut  vshfre  there 
is  hit  9ne  defendant  avd  he  dieiy  \t  is  a  queSion  vrhctber  exe* 
cutton  may  hcfued  without  a  Jiirt  facia*  ?  In  perUxttdl  t/Bsoos 
doubtlefe  it  cannot ;  birt  in  e}e5tn>ev>t  the  pJaintiiF  oaght  to 
have  execution  only  of  the  land  recoveied  ;  ptr  I}<Jt  Cb.  J« 
and  he  iaid  that  Shdly'^s  Cafe  i  Rep.  93.  will  not  wavrant 
it,  becaufe  there  the  death  was  thefa.ne  day  that  the  hah*  fx, 
feifinam  here  tefie^  and  fo  it  was  htld  to  be  a  death  after  tl>e  te({e. 
2  Ld.  Raym.  Rep.  808.  Mich*  s  Ann.  in  Cafe  of  Withers  v, 
Harris. 


(M.  a.  2)  Difcharged,  fuperfeded,  and  fet  afide. 

!•  '\^7HERE  a  man  is  in  executian  in  C.  B.  upof^  ajiotuti  mer^ 
chanty  and  fit  es  audita  fteercla^  and  pending  imparlam^ 
thereof  be  is  outlawed  in  B.  R.  and  at  the  day  (hews  it  in  C.  B. 
and  becaufe  he  did  not  pnrfue  the  audka  querela  the  Court 
awarded  the  execution  where  the  conufor  was  in  ward  of  the 
Marflial  upon  the  outlawry,  by  which  Harlefton  came  inta 
B.  R.  and  (hewed  the  record  of  the  execution,  and  TTiorp  com- 
manded the  Marflial  that  he  fliould  not  permit  him  to  go  in  pain 
of  20 1,  which  was  the  fum  of  the  ftatutc,  and  faid  to  the  conu- 
foe,  fue  writ  of  Chancery  comprehending  this  matter,  fo  that 
you  may  have  exprefs  warranty  thereof,  and  though  the  King 
pardons  him,  yet  he  ihall  remain  for  this  matter  &c.  Br.  Au- 
dita Querela,  pi.  23.  cites  24  E.  3.  45. 

2.  If  the  creditor,  at  whofe  fuit  a  man  is  in  execution  dif- 
charges  hiiif  by  pcrol  thife  is  good  both  as  to  him,  and  to  tho 
(heriff,  or  gaoler.  Poph.  206,  207.  Arg.  cites  27  H.  8,  24, 
Jordan's  Cafe  and  that  it  had  been  rcfolved  that  if  one  be  in 
execution  at  my  fuit,  and  1  go  to  the  fherifF  and  command  him 
to  difcharge  the  party  this  is  a  good  difcharge  though  it  be  by 
parol,  to  which  Jones  and  Doderidge  agreed^ 

3.  The  plaintiff  was  in  execution  at  the  fuit  of  the  King^  and 
being  no  juft  caufe  therefore,  he  was  delivered  hy  fuferfedeaSm 
Cary  s  Rep.  54.  cites  1  Eliz.  fol.  166.  Pyice  v.  Graunt. 

4.  On  judgment  in  debt  in  the  Jheriff^s  Court  in  London^  the 
defendant  was    taken  in  execution^    afterwards    upon    an    habeas 
corpus  being  fucd  in  B.  R.  the  faid  execution  was  returned,  and  £   588 
he  was  committed  to,  the  Marjhal  in  execution  j  then  the  judgment 

in  London  wa^  dtfcharged  upon  a  writ  of  error  in  the  HuftingSy  and 
the  qucftion  was  how  he  (hould  be  difcharged  of  the  execution^ 
for  that  B^  R.  had  no  record  of  it  but  by  the  return  of  the  habeas 
^Qjpus^  neither  bad  they  any  record  of  the  xeverfal  of  the'  j'udg- 
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ment  in  London  but  what  is  furmifed  only,  and  diey  cannot 
award  a  certiorari  thither ;  whereupon  it  was  advifed  that  all 
matters  hen  concerning  that  execution  being  eUfchargei^  he  might 
be  remitted  to  London^  and  there  he  difcbarged.  Cro.  C.  128*  pi.  2. 
Mich.  4.  Car.  B.  R,  Cufack's  Cafe. 

5.  Execution  taken  contrary  to  a  cejfet  executio  upon  recoird, 
the  Court  will  relieve  on  motion ;  otherwife  if  the  agreement 
that  cefiet  &c.  hz  fubfequent.  Sid.  379.  pi.  9.  Mich.  20  Car.  2. 
B.  R. 

6.  T^i^  party  ought  to  take  notice  of  a  recipitur  upon  the  rectrdif 
enter^dy  and  if  he  takes  out  execution  after  writ  of  error  allowra 
he  is  in  contempt,  otherwife  not,  and  the  attorney  is  not  hmnd 
to  view  the  record  to  fee  whether  a  writ  of  error  be  brought^  but 
may  take  out  execution  if  there  is  not  a  fuperfedeas,  or  notice 

fiven  to  the  party.     Sty.  105.  Trin.  24  Car.  B.  R.  Winn  v. 
tcbbins. 

7.  After  verdiS  for  the  plaintiff  the  pojlea  was  delivered  to 
'the  clerk  of  the  judgments  to  enter  the  judgment^  but  thro*  bis  negleS 

execution  was  taken  out  firji.  Roll  Ch.  J.  held  that  this  being 
only  a  neglciSl  of  the  clerk,  judgment  may  be-entred  though  die 
execution  was  ifliicd  forth,  and  becaufe  the  trial  between  the 
parties  was  right  s  and  ordered  it  to  be  entred.  Sty.  229.  Trin. 
1650.  Anon. 

8.  On  motion  upon  affidavit  that  two  writs  of  execution  were 
executed  upon  one  judgment^  the  party  moved  for  a  fuperfedeas  as 
to  the  laft,  becaufe  there  ought  not  to  be  two  executions  for  one 
matter  but  where  the  plaintiff  is  hindered,  either  by  the  death, 
or  a<S  in  law,  that  he  can  have  no  benefit  of  the  firft.  Per 
Roll  Ch.  J.  if  the  firjl  ivrit  was  returned  and  filed  there  cannot 
be  a  fecond  execution,  but  otherwife  there  may.  Sty.  255.  Hill. 
1650.  Shirley  v.  Semaine. 

9.  An  extent  upon  a  Jiatute  (hall  not  be  avoided  by  entry  by 
fclre  facias,  becaufe  a  tenant  by  ftatute  is  to  hold  not  only  till 

his  debt  and  cofts  are  fatisfied,  which  are  certain,  but  till  he  be 
fatisfied  his  rcafornblc  dan^a;:es  and  charges  bcfide«,  which  being 
uncertain '  mud  be  rcduccj  to  ceitawiiy  by  judgment  of  this 
Court}  Arg.  Show.  44.  Tiin.  1  W.  &  M. 

10.  When  execution  is  once  begun  we  cznnotJr'7y  it^  \}'a\cU 
there  appears  an  irregularity  j  per  Holt  CIi.  J.  Cuiiib.  389. 
Mich.  8  W,  3.  B.  R.  Langflon  v.  Grant. 

11.  Judgment  and  execution  thereupon  was  fct  ^(ide,  because 
flea  was  put  in  before  jiulgmcnt  figncd^     J2  *%iod.  248.  Mich. 
10  W.  3.  Balcer  v.  Chandler. 

12.  Scire  facias  recited  a  judgment  in  time  of  the  King^  which 
in  truth  was  in  the  time  of  the  King  and  l^^ecn^  and  fo  no  judg- 
ment to  warrant  it ;  and  judgment  upon  return  of  nihils.  f  cf 
Cur.  In  ftriftnefs  we  ought  to  put  them  to  audita  quer*  but  *t 
generally  relieve  them  upon  motion^  and  the  judgment  upon  the 
fci.  &•  was  fet  afide,  and  ordered  that  the  money  levied  by  ofij^ 
thereupon  fhould  be  refunded.     11  Mod.  351.  Pafch.  12  W.  3- 
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13.  Plaintiff  may  for  his  own  fecurity  take  out  a  ca.fa.  and 
^  fi>ya.  but  the  ca.  fa.  being  executed  the  fi.  fa.  was  quafhed. 
8  Mod.  302.  Trin.  10  Geo.  Stamper  v.  Hodfon. 

H'  If  plaintiff  in  error  can  {hew  that  the  writ  was  fued  out  and  Writ  of  er« 
Ji/fcw^i/ before  the  execution  was  ferved,  the  execution  muft  be  "J  ^J^- 
fct  afide,  though  the  defendant  had  no  notice  of  it.    8  Mod.  373.  ?.  b?1!i  no 
Trin.  II  Geo.  Moorfoot  v.  Chi  vers.  ft«y  ©f  cxe- 

cation  on  a 
1^  fa.  alrcjidy  begun  to  be  executed,  and  in  that  cafe  if  the  (heriff  returns  want  of  buyen  tke 
C.  B.  may  award  a  venditioni  exponas  notwithftanding  the  writ  of  error  pending,  r  .0  -^ 
I  Salk.  147.  pi.  12.  Mich,  i  Ann.  B.  R.  in  Cafe  of  the  Queen  r.  Na(h.-«— 2  Ld.  L  5^9  J 
Raym.  Rep.  990.  S.  C.  U  S.  P.  accordingly; 


(M.  2u  3)  By  Extendi  Facias  and  Liberate. 

What  and  How. 
And  of  what  it  may  be* 

**.    J^EALTTandfult  of  Court  cannot  be  extended  at  any  value. 
"*     Br.  Avowry,  pi.  85.  cites  it  as  faid  27  Aff.  51.  but  fays 
quaere  of  feal  ty  only. 

2.  If  the  extender  undervalue  the  lands  as  there  is  no  remedy 
at  the  common  law,  becaufe  the  debtor  may  help  hlmfelfby  p^unent 
of  the  debt,  fo  in  confcience  there  ought  to  be  no  relief  umfs  it 
were  done  by  covin.  Gary's  Rep.  6.  cites  15  H.  7.  Duplege'a 
Cafe. 

3.  Rent  grown  due  after  the  extendi  facias  and  before  the  liberate 
awarded  is  payable  by  leiTee  to  the  conufor  his  leflbr,  and  not  to 
the  conufee  or  to  the  Queen.  Cro.  £•  46.  pi.  3.  Pafch.  aS  £liz« 
C.  B.  Playne's  Cafe. . 

.  4.  On  fcirc  facias  zhtr  judgment  on  a  recognizance  divers  lands 
were  extended  upon  an  elegit,  but  the  plaintiff  refufed  to  accept 
the  fame  according  to  the  extent^  becaufe  valued  too  hlghj  and 
prayed  that  the  extenders  might  retain  the  lands,  and  that  he 
might  have  execution  of  their  lands  according  to  the  ftatute  of 
AtSFon-Biirnel.  A  precedent  was  Ihewn  out  of  Bendl.  Rep. 
4  &  5  P.  &  M.  as  refolved  by  all  the  Juftices,  that  on  an  execu* 
tion  upon  a  recognizance  for  debt,  if  the  land  be  extended  too 
high  the  plaintiff'  may  pray  that  the  extenders  may  retain  It  &c. 
as  well  as  upon  an  extent  upon  a  ftatute-ftaple  or  merchant,  and  • 
that  it  is  within  the  equity  of  the  ftatute  of  A£ton-Burnel.  But 
that  In  a  fclre  facias  upon  ball  and  recovery^  and  execution  there* 
upon,  It  ts  otherwlfe.  And  of  that  opinion  were  all  the  Court 
here,  that  the  plaintiff  had  time  enough  upon  the  return  of  the 
writ  to  pray  it,  and  awarded  that  the  extenders  have  the  land 
at  the  r^te,  and  pay  the  debt.  Cro.  J.  12,  13.  pi.  i6.  Pafcb* 
X  Jac.  B.  R.  Molineaux  v.  Lacon. 

5.  An  extent  ought  always  to  be  by  Inqulfitlon^  and  the  fheriff  It  ought  t* 
himfclf  without  an  inquifition  cannot  execute  it  i  and  if  an  aftion  ^y^f  ^'^ 

U  U  4  18         • 


59 1  €xtmtion* 

upon  this  iGt ;  tod  albeit  the  wordi  of  tbit  ftatute  are,  qnod  vicecomet  Hbenl ;  yet  kiaf  a  Uscficial 
kw,  by  tqaiiy  it  is  extended  to  every  other  immediate  officer  to  every  other  Couxt  of  Record* 

If  the  chattels  be  fuffidentio  pay  the  debt  and  fo  may  appear  to  theaieri(f,  whevtby  he  may  U^ 
tisfy  the  debt»  then  he  ought  not  to  extend  the  land  for  the  refidue ;  and  all  this  appcan  by  the  writ 
of  elegit  framed  upon  this  ad.     i  Inft«  395. 

This  is  to         jfnd  the  one  half  of  his  land^ 

be    under-  y   y  j 

fiood  of  the  half  of  fuch  land  as  the  defendant  had  at  the  time  of  the  judgment  giveo«  or  of  the  iccog* 
nisance  acknowledged,  unlefs  it  be  conveyed  away  by  fraud  and  covin  to  deceive  his  ereditors  con- 
trary to  the  ftatutes  in  that  cafe  provided,     a  Inft.  395. 

And- upon  thefe  words,  medietatem  terrse  fuse»  theHieriffestended  a  term  far  yearly  and  the  like. 
2  Inft.  396, 

It  is  fo  be  obfervedy  that  the  general  words  of  this  a£(  do  not  take  away  the  priviledge  which  the 
law  gives  to  any  perfon ;  and  therefore  no  elegit  upon  this  a£i  Audi  be  fued  againft  the  heir  of  the  co- 
aufor  during  his  minority.     2  Inft.  396. 

Upon  the  equal  confEruftion  of  diefe  words,  if  the  conufor  be  feifed  of  Black.acre,  White-acrflw 
and  Green^acre,  and  after  the  judgment  given,  or  rccognitance  knowledgcd,  infeoffs  A.  of  White. 
acre«  and  B.  of  Black-acre,  and  retains  Green^creto  himfelf,  in  this  cafe  he  may  have  the  moiery  of 
Creen-acre,  and  never  intermeddle  with  the  reft ;  but  he  cannot  extend  the  moiety  of  the  acre  in  the 
hand  of  any  purchafor,  except  he  extend  alfo  the  moiety  of  all  the  land  fubjedt  to  the  judgment  or 
recognizance,  and  if  he  omit  any,  the  extent  (hall  be  avoided  in  an  audita  querela ;  for  where  it  is 
laid  in  books  that  each  purchafor  ihall  have  contribution  in  that  cafe,  the  meaning  is,  that  fock  ek* 
tent  of  part  (hall  be  avoided,  and  all  the  land  extended  and  equally  charged ;  and  fo  it  is  if  Green- 
acre  defcend  to  an  heir,  the  moiety  thereof  maybe  only  extended,  without  dealing  with  any  of  thr 
reft;  fo  likewife  if  there  b«  two  or  more  conufors,  the  (ands  of  them  all  muft  be  extended;  ao^ 
hereof  you  may  lead  at  Urge  Ya.  Sir  William  Herbert's  Cafe,  ail  which  are  juft  and  righteous  cxpo- 
fitions.    z  Inft.  396. 

Tht  elegit        Until  the  debt  he  Uvted  upon  a  •  reafonahk  price  or  extent ; 

framed  upon 

thcie  words  faith,  l^eneadum  ut  libenimtenementum  quoufque  debitura  prvdiA*  inde  fqer'  levatam; 
and  yet  whenfoever  the  party  pay  and  fatisfy  the  debt  of  record,  he  (hall  enter  into  his  lands ;  and 
fo  it  is  when  the  teaant  by  elegit  is  fatisfied  by  the  ordinary  extent,  the  tenant  of  the  land  may  er  rcr. 
But  if  it  be  in  tcfped  of  any  cafual  profit  to  avoid  the  extent,  he  muft  have  a  fcire  £icias  in  refpcJt 
of  the  unceruinty.    ^  Inft.  396. 

*  Per  rationabile  pretium  does  refer  to  goods  and  chattels,  and  rationabile  extentum  referieth  m 
Unds.    «  Inft.  396. 

r    C04    1  ^  hereby  is  implied,  that  this  apprifement  aad  extent  upon  the  elegit  muft  be 

i.    59*     J  found  by  enqueft  of  1 2  men,  anJ  fo  returned  of  record.     1  Inft.  396, 

And  therefore  without  an  inquifition  be  cannot  fell  them,  which  was  agreed  by  all  the  Jufticcs, 
and  fo  is  Dyer,  fol.  100.  Cro.  E.  584.  in  pi.  13.  Mich.  ^9  &40  Eliz.  B.  R.  in  the  Cafe  of  Palaver 
V.  Humphrey. — 4  Rep.  74.  a.  b.  Palmer  s  Cafe.  S.  C.  held  accordingly. 

That  (hall  be  faid  a  reafonable  extent  which  is  found  by  the  oath  of  la  nen,  and  returned  by  the 
^eriff,  and  filed  ;  and  there  can  be  no  re.cztent  granted  upon  furmife,  that  it  is  more  thm  the  hilf 
in  value,  or  the  like,  becaufe  it  extends  only  to  a  chatr^l  in  lands ;  but  before  the  Extent  be  tilr<i,  (he 
Court  may  examine  thecaufe,  and  if  there  be  found  fraud,  deceit,  or  partiality,  they  may  (by  the 
filing  of  that  writ,  and  grant  a  new.     2  Inft.  ^96. 

But  fee  22  R.  2.  165.  in  Dower,  and  in  Cafe  of  Freehold  in  Hill.  13  E.  s.  fol.  74.  b.  the  Cafe  of 
the  Hofpital  of  T.  a  fcire  Cacias  granted  for  the  furplufageupon  a  return  in  value,  and  delivered  to  the 
(herift'by  habere  facias  ad  valorem,  for  that  it  concerns  an  inheritance,  and  fo  it  was  adjudged.  Note 
the  diverfity,  the  tenant  by  elegit  may  for  reafonable  caufc  hold  over  the  ordinary  oouife  of  theex* 
tent,  by  t  reafonable  cooftru^on  upon  this  Ibcute.     a  Inft.  396, 

^l^V^ords  Jnd  if  he  be  put  out  of  that  tenement  he  fhaU  recover  by  a  writ  of 
ofekjjitTas  ^^^^  ^iplfi^^  and  after  by  a  writ  0/ re-difeijin  if  need  be. 

has   been 

faid)  are.  Tenendum  utliberum  tenementum  &c.  becaufe  this  (btuie  gives  him  remedy  by  affi(^  ftc. 
but  he  has  but  a  chattel,  and  ao  freehold ;  and  therefore  it  is  faid,  fi^jiciatur;  and  the  writfe^ 
fimilitudinary,  ut  liberum  tenement.'  in  refpe^  of  the  alTife  &c.    a  Inft.  396. 

This  hranch  does  give  the  a^ife  to  the  tenant  by  elegit,  and  yet  his  executors  or  adminiftraton  (ball 
have  it  by  the  equity  of  this  a£t,  and  fo  (hall  the  ezecutort  or  admiaiftsattn  of  Mtant  b j  ftuol^ 
aMnchont,  and  tenant  by  fta«iie4Uple.    2  lail.  396. 

Ihifc 


Crecution*  $9* 

I  hare  feen  t  record  of  a  judgmetft  in  the  reign  of  E.  2.  that  the  liSgnee'of  a  teatot  by  elegit 
Ihould  not  ]}aTe  an  affife  by  the  pnrrietr  of  thu  ftatute.     %  Inft.  397. 

Tenant  by  ftatute-merchant  of  lands,  which  the  conufor  had  in  the  right  of  his  wifet  brought  an 
aflifc  upon  this  ftatute,  the  tenant  pleaded  ancieat  demefne  Ac.  andfb  found  Sec.  and  yet  the  pUinttff 
had  judgment;  and  the  reafon  of  the  judgment  given  in  die  record  is  this,  licet  manerium  pradid* 
lit  de  antiquo  dominipo  coronas,  Sc  tenementa  ia  eodem  manerio  exiflentia  per  ptrvum  bitTe  tantum 
placitabilia,  &  praedi^'  Ranulphus  Huntingfeld  in  cognitione  pnedidl'  quam  fecit  pr»d*  J.  in  ftatuto 
obligavit  tenementa  pned*  in  fumma  ejufdem  cogaitiania*  quae  quidem  obligatio  naturam  conm* 
dem  tenementum  non  mutat,  nee  eft  ad  prejudicium  domini,  aut  exhxredatiooem  tenentiumy  ex 
^o  tenementa  ilia  perobligationem  pned'  folummodo  onerata  funt  ad  certum  ttmpus,  poft  quod  tenu 
pus  revert!  debent  pned'  Ranulpho  &  uxori  fu«  exoneratk,  tenend'  ut  prius  Stc,  Confideratum  eft  frc 
a  Inft.  397. 

By  this  judgment  three  things  are  to  be  obfenred ;  ift.  That  lands  in  ancient  demefne  may  be  ex* 
tended  by  the  ftatute  de  mercatoribus,  anno  13  E.  i.  2dly»  That  ancient  demefne  is  no  pleainallife 
brought  by  tenant  by  ftatute-merchant  upon  this  ftatute.  3dly,  That  in  an  affife  of  novel  diffeifin 
fwhich  is  lieftinttm  reaiedium)  abcient  demefne  Xhall  be  tryed  by  the  recognitors  of  the  aftire. 
2  Inft.  397. 

3.  Execution  was  had  upon  a  rtcognizance  by  elegit.     Br.  S.  P.  That 
Execution,  pi.  42.  cites  38  E.  3.  12.  fci!rfTci«" 

upon  itcogniaaace  were  returned  warned*  and  the  plaintiff  had  elegit.  Br.  Elegit,  pi.  6.  cites  S.  C« 

4.  In  attachmtnt  upon  a  prohibition  the  plaintiff' recovered  da- 
mages againft  a  prior^  and  prayed  elegit  for  execution,  and  could 
not  have  it,  But  had fcire  facias  21  £.  3. 40.  and  upon  confeffion  he 
recovered  damages  as  he  counted,  fir.  Damages,  pi.  146.  cites 
7  H.  4.  I. 

5.  in  quare  impedit  elegit  ijfued  againjl  him  who  had  two  S.  P.  and 
manors^  the  (heriff  may  deliver  the  one  manor  to  the  plaintiff  ^^^/^L^ 
in  name  of  the  moiety  of  allj  and  is  not  bound  to  deliver  the  tition  made 
moiety  of  every  manor ;  per  Littleton  J.    Br.  Elegit,  pi.  14.  where  diere 

rjte«5  T-i  F    A   9  are  two  par- 

cites  12  C..  4.  2.  ^^^  ^^^ 

tyvo  manorst  the  (heriffmay  afldgn  the  one  to  the  one>  and  the  othtr  manor  to  the  other.   Br.  Dower» 
•pi,  72.  cites  S.  C. 

6  So  of  two  acres ;  and  this  feems  to  be  where  they  are  of 
equal  value.     Ibid. 

7.  Though  ^e  Jiatute  of  Weflm,  2.  cap.  18.  does  not  give  elegit 
by  exprejs  words^  unlefs  oj  lands  by  thefe  words  (medietatem  terra 
fitit  csff.  j,  yet  ail  the  writs  of  elegit,  as  appears  in  the  Book  of 

Entries  fol.  4.  and  37.  arid  in  the  Judicial  Regifter  are  nine  pre-  [  593  1 
cedents,  whereof  every  writ  mentions,  quod  Tiberet  medietatem 
terrarum  &  tenementorum'fuorum,  and  therefore  by  this  word 
tenemtntum  it  appears  that  the  ftatute  was  intended  of  lands 
and  tenements,  and  therefore  rent  &c.  may  be  taken  in  e?tbcu- 
tion  by  elegit  as  well  as  land.  And  in  the  Book  of  Entries  fol. 
137.  x\ie  fourth  part  of  an  houfe  was  taken  in  execution  by  elegit, 
and  yet  houfe  is  not  land.     Br.  Elegit,  p].  13. 

8.  Upon  a  teftatum  2l  maa  may  have  elegit  in  a  foreign  coun* 
ty.     Br.  Execution,  pi.  i.  cites  26  H.  8.  7. 

9.  Before  the  ftatute  Weftm.  2.  cap.  i8.  the  land  of  the  cre- 
ditor was  not  fubjed  to  execution  for  a  debt  even  upon  a  judg« 
ment,  and  by  that  ftatute  a  moiety  only  is  made  liable,  but  by  tie 

Jiatute  1^  E.  1.  de  mercatoribus^  andzy  E.  3.  cap.  9.  andi^  H»  8. 

cap. 
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cap,  6.  in  cafi  ofJlatuiesJiapU  and  nurcf)ant^  €iU  tig  lands  tftie 
cognizoTy  which  he  had  at  the  day  of  the  acknowledgment  tbereef^ 
JhaR  be  extended  in  whcfe  hands  Joever  tbej  Jball  afterwards  cemcj 
whether  by  feoffment  or  cthertuife^  3  Rep.  12.  a.  Mich.  26  &  aj 
£1jz.  in  Scacc.  per  Cur.  in  Sir  Wtlliam  Haibert's  OfTe. 
jwa.  lie  ill*       1 0.  Two  perjons  had  each  of  them  a  judgment  againft  one  in 

oJc*f  ?*  ^^^^»  *'  ^'^*  ^^^  ibe  frji  judgment  fued  an  elegit^  and  bad  the 
^i4*iot*a.  nioieiy  of  the  lands  delivered  in  execution.  Afterwards  the  othtr 
iKcoticn,  fued  out  an  elegit.  The  Court  heW  that  he  Jball  only  have  a 
S^mAenT  ^^^^y  ^f  '^^'  moiety  which  he  bad  at  the  time  of  the  writ 
'flail  be  dX  awarded,  but  advifed  the  lberi(F  to  return  that  fpecial  matter. 
Inw«U        Cro.  E.  482.  pi.  17.  Trin.  38  Elix.  C..B.  Huit.  v.  Cogan. 

II.  Execution  by  elegit  ought  to  be  by  inquijitionj  fo  that 
where  a  term  is  to  be  extended  the  commencement  of  it  muft  be 
recited.     4.  Rep.  74,  b.  Hill.  39  Eliz.  B.  R.  Palmer's  Cafe. 

2  2*  An  extent  was  made  of  two  parts  of  a  rent-charge.  It  was 
fcolden  by  all  the  Court  to  be  good ;  for  although  by  the  a£l  of 
the  party  the  tenant  (hall  not  be  liable  to  two  diftfcfics,  yet  by 
an  a6b  of  law  he  may,  and  this  a£l  of  the  (herifFis  an  a£l  of  law* 
Cro.  E.  742.  pi.  18.  Hill.  42  Eliz.  B.  R.  Wotion  v.  Shirt, 
■wnl.  J 3,  Sale  and  deli^very  of  a  leafe  to  the pjaintiff  himfelf  \x^n  an 

beUL  ^  ord-  ^'^S'^  **  "°  ^^!^  ^7  ^^^^^  ^f  ^hc  Writ  delivered  in  extent,  which 

jngiy. being  reverfed  the  party  (ball  be  reflored  to  the  term  itfelf.    Cro, 

X  Brow»i      J,  246.  pi-  4.  Trin.  8  Jac.  B.  R.  Goodyer  v.  Ince. 

^  S.  p.  does  not  appear. — Yelv.  179.  Goodyer  v.  Juoce*  S.  C.  ic  S.  V.  beld  accordinslf  per  t«. 
Cor,  and  Noy  faid  ih^t  it  b;id^o  fo  adjudged  iu  Um;  Caie  of  one  Ro»oi  ham  aad  aii>  •(  oaQ 

'WORRSLL. 

trcnnA.  ^8.       14.  It  was  argued' [a grccd^  by  the  Court  that  upon  an  elegit 

Ailiin'y  P*  *he  yii^r/^ffw^i/  to  deliver  the  moiety  by  metes  ana  bounds^  and  j^il 

sad  ktm»  be  fo  that  the  conufor  be  joint-tenantj  or  tenant  in  conanooy  then  il 

to  be  s.  C.  ought  to  he  fo  fpccially  alledged  and  contained  in  the  rctunu 

ib^tf  de-    ^"^^  ^^-  ^^'^^'  ^3  J^^-  Anon. 

liven   tbe  •  ^  • 

VMiiecy  of  a  houfe  witbont  metes  and  bounds  tbe  return  is  ill,  and  ftall  be  ^mfbed  fonmccrbioty  ;  per 

liolt  Cb.  J.  Carib*  453.  Tria.  10  W.  3.  B.  K.  in  CaTe  of  f  uUen  ▼.  Birkbcak. 

15,  An  elegit  does  not  lie  of  ^  glebe  land  of  a  parfon  or  vicar 
no  mere  than  of  a  church-yard  ^  efi  folum  Deo  confecratunu 
Jenk.  207.  pi.  36. 

16.  1  he  bailiff  of  a  liberty  may  make  an  inquintlon  and  extent 
upon  an  elegit  by  warrant  from  the  fherifF;  refolved.  Cro.  C. 
319.  pi.  13.   1  rin.  9  Car.  B.  R.  Sparrow  v.  Mattcrfock. 

f   594   ]       17.  Upon  ^  fecond  elegit  only  a  moiety  of  the  remaining  mnetf 
•z  Browni.  fhall  be  extended ;  Arg,  Hard.  26.  cites  38  Eliz.  C.  B^  Cogaa 

^mhL      ^-  ^^^^^  *^^  9  J*^-  ^-  ^-  *  iJurnham's  Cafe. 

y.  Ba^ne»  S.  C.  &  S.  P.  a^^reed  by  all  tbe  Juftices, 

18.  But  where  the  fame  perfon  had  two  judgments  the  fame 
term  again/}  the  fame  perfon^  and  took  put  two  executions  upon 
bis  two  judgments^  viz*  two  clegitSj^it  w^  adjudged  ths|t  the 

tw 
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two  fill!  moieties  being  taken  thereupon  was  good,  becaufe  both 
lodgments  were  in  the  fame  term,  which  is  but  one  day  in  law, 
;an<l  fo  of  equal  date.  Hardr.  27.  Mich.  1655.  in*  Scacc.  At- 
torney-General V.  Andrew, 

19.  If  the  IherifF  upon  tnqmfition  on  elegit  returns  that  de-  Sid.  a?^.    - 
Fendant  has  20  acres  in  D.  and  20  acres  in  5.  and  he  delivers  the  J^t  ftj^t^  ^J 
EO  acres  in  S.  for  the  moiety  of  all,  the  whole  is  void  *,  for  he  that  the  in- 
ought  to  deliver  the  moiety  of  the  20  acres  in  each  vill ;  and  quifi^wn 
this  may  be  avoided  in- evidence  in  eje£iment  for  the  lands.    Lev.  ^^^^^ 
160.  HilL  16  U  17  Car.  2.  li«  R«  Sumford  (Earl)  v.  Need-  hadioacret 

ham.  wHerc  in 

truth  he  had 
«nl7  TO ;  but  that  the  Court  held  that  this  coitld  not  he  tried  in  ejsdntent,  hut  that  the  party  grieved 
May  file  a  declaration,  and  general  iffue  .hall  be  taken,  and  if  upon  the  evidence  it  appears  that  mote 
than  a  moiety  of  the  landi  which  the  party  had.  is  delivered,  the  extent  is  void.  «  Note  that 
Htll«  7.T,  tc  24  Car.  2.  B.  R.  Hale  Ch.  J.  delivered  hi«  opinion,  thatfnch  ezteaC  of  more  thaa  « 
iftoiet/  Is  oot  void  nor  aa  be  avoided  al:er  fuca  ejcieuc  tikd.     ibid. 

20.  Elegit  not  taken  out  within  a  year  and  a  day  after  the  judg- 
ment, but  there  being  continuances  on  the  Toll  may  be  taken 
out  at  any  time  without  fuing  out  a  fci.  fa.  (^rth,  283.  Mich* 
5  W.  &  M.  in  B.  R.  Seymour  v.  Greenvill. 

21.  Upon  elegit  the  ihQuff  delivered  more  than  a  moiety^  as  Holt  Taid, 
appeared  by  the  return  of  the  inquifition;  per  Holt,  Ch.  J.  the  ^*ck*^i?h 
return,  is  not  void  but  voidable  by  writ  of  error  or  audita  querela,  him  moik 

•   Carth.  453.  Trin.  10  W,  3.  B.  R.  Pullen  v.  liirkbealc.  «^a»  the  ac< 

^  ceptaace 

'  and  length  of  time,  {viz.  nine  years)  for  the  (heriS*  returned  that  he  had  delivered  the  Imnd  in  execu« 
tion,  which  imports  an  acceptance.  12  Mod.  36'.  and  36').  S.  C.  &  P.  per  Holt  as  to  the  accept-^ 
mnce.  But  afterwards  36b.  per  Cur.  without  the  folemnity  of  an  argument  on  the  bench,  thia 
tieariy  is  a  void  extent,  it  appearing  on  ihe  very  return  tiled,  that  more  thasi  a  moiety  is  extinded, 
and  without  all  doubt  what  i%  exteuded  beyond  the  moieiy  is  without  authority,  and  therefore  void; 
and  (tnce  that  cannot  be  fevered  irom  the  rell  it  fpoiis  all,  and  is  the  Umt  thing  as  if  nothing  at  all 
had  been  extended ;  and  though  the  plaintid'did  accept  it,  yet  he  had  no  means  to  get  adual  pof. 
feflion,  or  to  defend  his  polfefllon  againll  the  owner  of  the  land,  and  fo  it  is  ipfo  Cadto  void,  and 
needs  no  judgment  or  audita  querela  co  avoid  it,  becaufe  it  is  diredtly  againft  the  ftatute  of  Wellni.  z. 
'  cap.  18.  by  which  an  elegit  is  given,  and  the  right  diverfity  is  where  the  inequality  appears  on  the 
return,  and  where  not.  So  the  fci.  fa.  reciting  this  fpecial  matter  is  very  proper,  and  an  award 
of  execution  was  granted  per  tot.  Cur.  in  Cafcof  Puiien  and  Purbeck.— 2  Saik.  563.  pi.  i".  Putten  r. 
Purbeck,  S.  C.  and  the  Court  heid  the  execution  void. — Ld.  Raym.  Rep.  346.  S.  C.  but  becaufe 
fo  many  years  were  clapfcd  the  Court  would  not  intermeddle. — ibid.  718.  Hill.  13  W.  3.  S.  C.  and 
after  feveral  arguments  at  the  bar  the  Court  held  it  a  plain  cafe  that  the  execution  was  void,  and 
chat  the  plaintitfhavc  a  new  execution. — Sid.  9K  pi.  i2.  Mich.  14  Car.  2.  R.  R.  in  Cafe  of  Berrr 
V.  Wheeler.  S.  P.  per  Curiam,  tluc  tlie  extent  of  more  than  a  moiety  is  void. 

22.  This,  fort  of  execution  was  not  at  common  lawj  but 
created  by  IVeJlm.  2.  cap,  18.  as  appears  by  the  ftatute;  per 
Shower;  Arg.  12  Mod.  357.  Pafch.  12  W.  3.  in  Cafe  of 
Pullen  V.  Purbeclc,  cites  2  Inft.  394.  3  Co.  Sir  William 
Harbeut's  Case,  the  common  procefs  was  only  a  fi.  fa.  or 
levari. 

23.  If  there  be  two  judgments  fox  lOol.  each,  and  elegit  on  oni^ 
and  inquifition y?Wj  he  has  20  acres^  and  10  of  them  are  extended^ 
and  then  an  elegit  is  fued  upon  the  other,  and  inquifition  finds 
he  has  20  acres,  and  thereupon  the  other  i  o  acres  are  extended^  no 
audita  querela  lies  j  per  Holt  Ch.  J.  at  which  Sir  Bartholomew 

2,  Shower 
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Sbower  at  the  bar  fhook  his  head  ;  whereupon  Hok  (aid  on  bis 
word  it  was  true.     If  there  be  two  judgments,  and  the  defeiw 
dant  is  feifed  of  20  acres,  and  a  moiety  of  them  is  extended  upon 
one,  and  an  extent  goes  upon  th^  other,  and  inquifition  there- 
•    upon  finds  him  (eifed  of  20  acres,  without  any  notice  of  the  for- 
mer extent,  and  hereupon  the  other  moiety  is  extended,  this  is 
well  though  in  truth  a  moiety  of  the  remaining  moiety  ought  to 
be  extended  ;  per  Holt.     12  Mod.  357.  361.  Pafch.  12  W.jt 
in  Cafe  of  Pullen  v.  Purbeck. 
7  Mod.  67.       24.  It  was  faid  by  Holt  Cb.  J.  that  be  was  mtfathfitd  iwti 
P  b    HoU  '^^  opinion  of  my  Lord  Coke  on  Weftro.  2.  that  at  common  law  m 
Ch.  ^.  but  J^i^^  facias  lay  on  a  judgment  in  a  perfon^  aSion  till  IVcJim*  !• 
ibid.  69.      for  the  words  (five  alia  qusecunq'  irrotulata)  came  after  (coq- 
^idT^iLat     ^^^"s  ^  conventiones)  and  therefore  cannot  be  conftrued  of 
the  Uw  had  judgments,  but  the  law  has  been  otherwlfe  taken,  and  1  muft 
been  taken   fubmit;  it  is  plain  it  lay  on  a  judgment  in  annuity.    iSalL 

uTcSkcis  ^^'  P'*  9-  ^*^^"  '  ^""-  ^'  ^'  ^"  ^*^^  ^^  Withers  v.  Harris. 

opinion  ever  fince;  and  Holt  Ch.  J.  faidy  that  he  fubmittcd  to  Ld.  Coke's  opinion  theush  he  U» 
90  reafon  for  it. 


(M.  a.  5)  Anions  by  or  againft  Tenant  by  Elegit. 

!•  TF  tenant  by  elegit  commits  wa/!c^  a£lion  of  account  lies  againft 
-''  him»  and  not  writ  ofwaftc  \  quod  nota.     Br.  Elept,  pi.  7* 
cites  21  E.  3.  2,  3. 

2.  The  debtor  Jhall  have  venire  facias  ad  computandumfer  tk 
wajle  of  the  recoveror  aTid  (hall  recover  damages  for  the  furpluiagei 
as  well  againjl  the  affignee  and  the  executor,  as  againft  the  crtit^^ 
himfelf.   Br.  Elegit,  pi.  ao.  cites  tit.  Elegit,  in  the  old  tenuRS. 

3.  And  j^ tenant  by  elegit tfAVw  infee^  he  in  reverfion  fim&haoe 
ajjij'e  againft  the  alienor  and  the  alienee  by  the  equity  of  the  fa- 
tute  of  Weft.  2.  cap.  21.  which  fays,  quod  rivente  altero  illonim 
of  the  guardian  or  termor,  locum  habet  aiEfa  &c.  Ibid. 

4.  So  of  the  alienation  of  the  executors  or  of  the  ajjignetoi^ 
tenant  by  elegit.    Ibid. 

,(M.  a.  6)   Where  there  are  feveral  JudgmentSi 
which  of  them  fliall  have  the  Precedency. 

I,  A  Had  judgment  againft  J.  S.  in  an  aSion  of  dibtames 
•  3  Joe.  and  B.  had  a  judgment  in  debt  againft  the  faU 
J,  S,  anno  4  Jac.  ft.  brought  a  fcire  facias  upon  his  judgment 
againft  the  faid  J.  S.  and  had  judgment  likewife  therein,  and  S. 
^terwardi  had  judgment  in  fcire  facias  alfo.  A,  lO  Jac.  had  an 
elegit^  and  the  fi.erijf  impanelled  a  jury,  and  delivered  the  moiety 
of  the  lands  in  execution^  but  he  did  not  return  bis  writ  \  and 

thereupon 
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thereupon  B.  endeavoured  to  have  an  elegit  uppn  his  judgment, 
and  to  turn  A.  out  of  poiTeffion ;  but  per  Coke,  //  B,  Jhsuti'turn 
7*  S.  out  ofpoffiffion  by  virtue  of  his  ckgity  A,  may  have  a  new  elegit^ 
Decaufe  his  judgment  is  prior  to  the  other.  Roll.  Rep.  77. 
pU  18.  Mich.  12  Jac.  B.  R.     Brett  v.  Fofter. 

2.  The  plaintiff.had  a  moiety  of  the  lands  delivered  unto  him  in 
foffeffon  by  an  elegit  upon  a  judgment  given  crajlino  Trin*  \  the  de^ 
fendant  claimed  by  an  extent  on  afiatute  acknowledged  in  the  fame 
Term^  but  before  the  judgment  was  given.  The  Reporter  fays  he 
heard  that  it  was  adjudged  that  the  plaintifF  had  a  better  title, 
being  in  pofleffion  under  a  judgment ;  and  all  the  Term  is  but 
•ne  day  in  law*     Lat.  53.  Pafch.  I  Car.     Gerrard  v.  Norris. 

Therefidue  of  Tit  (BX^tUtlOTl  is  conUined  in  the  fubfequent 

volume. 


The  End  of  'the  Tbntii  Volume. 
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